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PREFACE. 

^THE  object  of  this  Pablication,  which 
iviD  be  devoted  to  sabjeets  of  Legal  tm- 
poriatce  unconnected  with  Politics,  is  to 
supply  the  Profession  weekly  with  an  inter- 
esting Guide  to  what  is  daily  passing  in 
all  our  Courts  of  Law  and  Equity,  (including 
the  Coorts  of  Bankruptcy  and  Insolvency, 
where  points  of  practice  and  decisions  upon 
new  Laws  shall  occur),  and  also  to  afford 
tttefid  information  upon  which  reliance  may 
te  placed^  as  well  by  the  experienced  Prac- 
titioner as  by  the  youthful  Student. 

The  Proprietors  have  been  for  a  length  of 
time  pressed  to  publish  a  Periodical  of  this 
nature;  and  they  consider  the  present  time 
to  be  peculiarly  favourable  to  its  production. 
We  live  in  an  age  in  which  it  is  with  some 
d^ulty  that  a  Practitioner  can  understand 
what  THT!  Law  really  is  upon  any  subject. 
So  great  and  varied  are  the  constant  changes 
— sooflen  are  those  changes  again  changed — 
and  as  often  are  Laws  made  that  wiU  not 
work  at  all,  that  he  is  never  certain  what 
course  he  should  pursue. 

Tlie  Student  is  placed  in  even  a  more  dis- 
tressing situation — ^he  commences  his  career 
and  studies  one  set  of  Laws,  and  ends  his 
derkship  under  another  set;  consequently 
as  Ignorant  of  the  Laws  as  be  began. 

To  remedy  these  evils,  as  far  as  is  practica- 
ble, win  be  one  of  the  important  subjects  to 
which  this  Publication  is  devoted,  by  afford- 
ing to  Proc/t^umer^  such  useful  information 
and  knowledge  as  shall  help  them  to  keep 
pace  vrith  the  times ;  and  to  the  Stfidents 
Vol.  1. 


the  means  of  acquiring  progressive  know- 
ledge that  shall  be  beneficial  to  them,  and 
enable  them  to  pass  their  examinations  with 
satisfaction  and  credit.  To  facilitate  the 
latter  object,  it  is  intended  to  propose 
Legal  Problems  that  shall  be  open  to  all, 
and  which  will   be  solved  in  subsequent 

Numbers. 

It  is  proposed,  as  the  general  plan  of  this 
Periodical,  thatitshould  consist  of  an  Original 
Reading  upon  some  one  of  the  laws  in  actual 
operation,  every  week  (the  present  Number 
will  commence  with  the  new  laws  affecting 
Real  Property);  ofbriefREPORTS  of  Cases 
IN  ALL  THE  CouRTS,  Bupcrior  and  inferior, 
where  points  of  law  or  practice  have  been 
determined,  and  in  the  House  of  Lords, 
with  explanatory  remarks ;  of  New  Rules. 
and  Orders  made  by  any  of  the  Courts ; 
of  all  Legislative  alterations — ^the  practical 
effects  of  which  will  be  explained  as  occa- 
sion may  serve;  of  all  Business  of  the 
Courts,  viz.  the  Sittings,  Cause  Papers,  &c.; 
of  Names  of  Articled  Clerks  applying  for 
admission,  and  passing  their  examination, 
and  of  those  who  shall  be  admitted;  of  Con- 
tributions of  character  and  interest;  of  occa- 
sional Reviews  of  Law  Books;  and  of  such 
other  matter  as  will  be  usefitl  and  interest- 
ing as  well  to  Practitioners  and  their  Arti- 
cled Clerks  as  to  the  whole  Profession  of  the 
Law. 

It  is  also  proposed,  in  the  course  of  this 
Publication,  to  shew  the  tiabilities  of  all  per- 
sons connected  with  Joint  Stock  Com 
PANiES  of  every  description,  and  to  notice 
their  progress  judicially. 
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LAWS  OF  REAL  PROPERTY. 


ESSAY  I. 


On  the  Title  a  Purchaser  may  require. 

Since  the  passing  of  the  Statute  of  Li- 
mitations, 3  &  4  W.  4,  c.  27,  many  ques- 
tions have  arisen  in  practice  (caused  by  the 
absence  of  any  judicial  decision)  as  to  the 
title  which  a  purchaser  may  now  require. 
fiy  section  2  of  this  statute  it  is  enacted, 
that  "after  the  31st  December,  1833,  no 
person  shall  make  an  entry  or  distress,  or 
bring  an  action  to  recorer  any  land  or  rent 
bat  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  haye 
first  accrued  to  some  person  through  whom 
he  claims;  or,  if  such  right  shall  not  have 
accrued  to  any  person  through  whom  he 
daims,  then  within  twenty  years  next  after 
the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person  making 
or  bringing  the  same." 

Previous  to  the  passing  of  this  statute  a 
sixty  years'  title  was  in  all  cases  required, 
and  even  that  period  was  not  at  all  times 
considered  sufficient.  Lord  Eldon,  in  Paine 
v.  Miller,  (6  Ves.  Jun.  849;  see  Robineonr, 
SlUoti,  I  Ru8s.599),  was  of  opinion,  that 
aa  abstract  not  going  further  back  than  43 
years  was  a  serious  objection  to  the  title. 
It  is  necessary  that  we  should  briefly  refer 
to  the  practice  as  it  formerly  was,  that  the 
new  law  may  be  the  more  perfectly  under- 
stood. The  period  of  sixty  years  was  con- 
sidered heretofore  necessary  with  reference 
to  the/r«#  Stotufteof  Limitotions,  32  Hen.  8, 
4).  2,  s.  1,  which  enacted  that  no  person  should 
sue,  have,  or  maintain  any  writ  of  right,  or 
make  any  prescription,  title,  or  claim  of,  to, 
or  for  any  lands,  &c.,  but  only  of  the  seisin 
or  possession  of  his  ancestor  within  60  years 
next  before  the  teste  of  the  writ,  or  next  be- 
fore the  prescription,  titlo,  or  claim,  sued, 
commenced,  brought,  made,  or  had. 

This  writ  is  now  abolished  by  sect.  36  of 
the  new  act. 

The  Second  Statute  of  Limitations^  21 
Jac.  1,  c.  16,  enacted  that  no  person  should 


make  an  entry  upon  any  lands,  &c.  but 
within  20  years  after  his  right  and  title 
shall  have  first  descended  or  accrued. 

The  Third  Statute  of  Limitations,  4  & 
5  Anne,  c.  16,  s.  16,  enacted  that  no  claim 
or  entry  to  avoid  a  fine  with  proclamations 
should  be  sufiicient,  unless  upon  such  entry 
or  claim  an  action  be  commenced  within  one 
year  after,  and  prosecuted  with  effect. 

It  is  very  erroneously  considered  by  many 
persons  that  a  twenty  years'  title  is  now  suf- 
ficient and  all  that  can  be  required  by  a  pur- 
chaser. We  will  endeavour  to  shew  that  this 
is  a  mistaken  notion,  however  largely  it  may 
be  supported,  and  that  no  purchaser  can  he 
satisjied  with  a  vendor's  title  depending  solely 
on  an  undisturbed  possession  of  twenty  years; 
but,  on  the  contrary,  that  a  purchaser  is 
warranted  in  requiring  the  same  abstract  of 
title  as  heretofore. 

An  Ejectment  must  now  be  brought  within 
20  years  after  the  party^s  right  accrued. 
Heretofore  the  mere  nonpayment  of  rent 
was  not  alone  sufiicient  to  render  the  pos- 
session of  the  tenant  adverse  to  that  of  his 
landlord;  but  the  new  statute  has  the  effect 
of  making  20  years'  possession  without  pay- 
ment of  rent,  or  any  written  acknowledg- 
ment of  a  tenancy,  a  bar  to  an  ejectment. 
Suppose,  however,  the  possession  to  be  ad* 
verse  to  a  tenant  for  life,  although  the 
tenant  for  life  himself  may  be  barred,  it  will 
not  run  against  the  reversioner  or  remain- 
derman, because  it  will  require  another 
period  of  20  year^  adverse  possession,  com- 
mencing from  the  death  of  the  tenant  for 
life,  to  bar  him,  except  in  certain  cases,  where 
the  right  of  any  person  to  make  an  entry 
or  distress,  or  bring  an  action  to  recover 
any  land  or  rent  to  which  he  may  have  been 
entitled  for  an  estate  or  interest  in  posses- 
sion, shall  have  been  barred  by  the  deter- 
mination of  the  limited  period,  and  such 
person  shall  at  any  time  during  the  same 
period  have  been  entitled  to  any  other  es- 
tate, interest,  right,  or  possibility,  in  rever- 
sion, remainder,  or  otherwise,  in  or  to  the 
same  land  or  rent,  no  entry,  distress,  or 
action,  can  be  made  or  brought  by  such 
person,  or  any  person  claiming  through  him, 
to  recover  such  land  or  rent  in  respect  of 
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fuch  Qtb«r  Mtate,  inUmti,  rights  or  possi- 
bility, onless  in  the  meantime  such  land 
or  rent  shall  have  been  recovered  by  some 
person  entitled  to  an  estate^  interest,  or 
right,  which  shall  have  been  limited  or 
taken  effect  after  or  in  defeasance  of  such 
estate  or  interest  in  possession.  {See  20.) 
Jit  these  easee,  therefore,  the  bar  operates 
as  well  against  the  estates  in  remainder 
as  against  all  other  estates  of  the  remain- 
derman. 

'We  viQ  further  suppose  that  a  person  is 
tenant  for  life  for  a  long  term  of  years. — 
Mr.  Brodie  relates  an  instance  within  his 
knowiedge,  of  a  person  being  tenant  for  life 
for  more  than  80  years,  and  observes,  that 
such  a  person  might  have  been  dispossessed 
at  the  time  when  his  right  first  accrued. 
An  adverse  possession  to  him  during  the 
whole  period  of  his  life  would  not  have 
made  a  good  title  against  a  remainderman 
or  reversioner  under  the  old  law,  nor  will  it 
do  so  under  the  new  law. 

We  must  also  look  to  cases  of  disabilitiea. 
It  is  enacted  by  the  new  statute  (Sect.  16), 
that  iff  at  the  time  at  which  the  right  of 
any  person  to  make  an  entry  or  distress, 
or  bring  an  action  to  recover  any  land  or 
rent,  shall  have  first  accrued  as  declared  by 
the  Act,  such  person  shall  have  been  under 
any  of  the  following  disabilities,  viz.:  In- 
fkacy,  coverture,  idiotcy,  lunacy,  unsound- 
ness of  mind,  or  absence  beyond  seas,  then 
socb  person,  or  the  person  claiming  through 
him,  may,  notwithstanding  the  limited  period 
of  20  fears  shall  have  expired,  make  an 
cntiy  €#*  distress,  or  bring  an  action  to  re- 
cover such  land  or  rent  at  any  time  within 
10  years  next  after  the  time  at  which  the 
person  to  whom  such  right  shall  first  have 
accrued,  shall  have  ceased  to  be  under  any 
such  |disability,  or  shall  have  died,  (which 
shsU  have  first  happened.) 

In  ca9e$o/this  nature^  however.  Sect.  17 
dedaies,  that  no  action  shall  be  brought 
withm  40  years  next  after  the  time  at  which 
ther^t  of  action  shall  first  accrue,  although 
the  person  under  disability  at  such  time 
may  have  remained  under  disability  during 
the  whole  40  years,  or  although  the  10 
7«an  fiom  the  time  at  which  he  shall  have 


ceased  to  be  under  disability*  or  have  died, 
shall  not  have  expired. 

In  cases  where  a  succession  of  disabilities 
occur.  Sect.  18  declares,  that  no  further 
time  beyond  the  20  years  and  the  10  years 
allowed  in  cases  of  disability  shall  be  al- 
lowed. 

(7b  be  eoniinued.) 

PROBLEM  L 
What  are  the  changes  made  in  the  law 
by  the  statute,  1  Vict.  cap.  26.— ••  An  Act 
for  the  Amendment  of  the  Law  with  respect 
toWifls?'' 

Sato  HeportK. 

KENT  SUMMER  ASSIZES.-^  Yicr. 
Rbo.  v.  Lover. 

Labcent. — The  prisoner,  who  had  no  coun- 
sel, when  called  on  for  his  defiance,  set  up  an 
alibi,  to  prove  which  he  examined  several 
witnesses: — 

Deedaty  for  the  prosecution,  claimed  a  right 
to  reply,  as  the  prisoner  had  called  witnesses 
in  his  defence. 

TiKDAL,  C.  J. — ^You  have  clearly  a  right  to 
address  the  jury. — OuiUy. 

If  a  prisoner  toko  has  no  counsel  call  wit- 
nesses in  his  defence,  the  counsel  for  the  pro- 
secution is  entitled  to  reply. 

Reo.  v.  Arnold. 

Housebreaking. — The  prisoner,  after  hav- 
ing made  a  confession,  which  was  ruled  to  be 
inadmissible  in  evidence,  on  the  ground  of  the 
improper  Inducement  to  make  it  having  be^ 
held  out,  was  subsequently  brought  before  a 
magistrate.  He  there  received  a  caution  that 
"  any  thing  he  might  say  for  or  against  himself 
would  be  taken  down,  andtn  the  event  of  his  b  ing 
committed^  woM  be  used  at  the  trial  as  evidence 
against  him.'*    On  this  he  made  a  statement: 

Clarksmy  for  the  nrisoner,  objected  that 
these  words  amounted  to  an  inducement  to 
confess,  on  the  authority  of  the  very  recent 
case  of  Beg.  v.  DreWy  8  C.  &  P.  140,  where 
Coleridge,  J.  rejected  a  statement  made  b^  a 
prisoner,  after  the  magistrate  had  told  mm 
that  whatever  he  said  ^'  would  be  taJcen  down 
and  used  as  evidence  for  or  a^nst  him," 
saying,  that  the  telling  a  man  that  what  he 
said  would  be  evidence  vor  him,  amounted 
to  as  direct  an  inducement  to  nuuce  a  state- 
ment as  any  that  could  be  imagined. 

Bodkin  replied  on  the  part  of  the  prose- 
cution. 

Lord  Denxan,  C.  J.  (after  communicating 
with  Pattesan,  J.).  I  am  of  opinion  that  this 
evidence  is  admissible  ;  however,  I  shall,  in  the 
event  of  the  prisoner  being  convicted,  reserve 
the  pouit  for  the  consideration  of  the  judges. 
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Magistittiee  are  often  in  too  ^eat  a  hurry  to 
warn  prisoners  against  making  statements. 
Proviaed  that  no  stratasem  he  made  use  of  to 
induce  a  prisoner  to  make  one,  he  ought  to  he 
encouraged  to  say  what  he  thinks  proper ;  if 
what  he  state  be  true,  it  may  be  of  great  bene- 
fit to  him  afterwards  on  his  defence ;  and  if  he 
make  a  false  one,  it  is  only  right  that  it  should 
operate  to  his  prejudice.  He  should  not,  how- 
ever, be  entrapped  into  making  statements ; 
and  whenever  a  man  who  has  been  so  entrap- 
ped (as  was  the  case  of  the  prisoner  here,)  is 
Drought  before  a  magistrate,  it  is  the  duty  of 
that  mJaeistrate  to  iim>rm  him,  that  all  that 
he  may  have  said  previously,  is  to  go  for  no- 
thing ;  but  that  any  thing  ne  is  about  to  say 
then,  will  be  taken  down  and  used  as  evidence 
against  him.  Magistrates  had  better  drop  the 
use  of  the  word  for,  as  it  tends  to  raise  a  ques- 
tion of  law. — Ouilty. 

Lord  Denx AN  subsequently  mentioned,  that 
as  the  prisoner  would  onl  v  be  sentenced  to  a 
term  of  imprisonment,  which  would  expire 
before  the  opinion  of  the  ludges  could  be 
taken,  the  above  point  would  not  be  brought 
before  their  Lordsnips. 

The  Charge  of  Lord  Chief  Justice  Denman  to 
the  Grand  Jury  upon  the  Arraignment  of 
the  prisoners  at  these  Assizes^  amongst  whom 
were  those  connected  with  Thorn,  alias  Sir 
William  Courtenayy  for  Murder  j  occasioned 
by  the  changes  made  in  the  Criminal  Laws, 
Lord  Denman — "  Gentlemen, — I  have,  ac- 
cording to  my  duty,  gone  through  the  calen- 
dar, and  have  read  the  depositions  which 
have  been  returned  to  me ;  and,  generailv 
speaking,  I  think  I  may  state  that  there  is 
nothing  to  call  from  me  any  remarks  to  the 
effect  tnat  the  state  of  crime  in  this  county 
is  more  unfavourable  than  that  of  any  other. 
On  the  contrary,  there  are  some  circumstances 
which  may  be  observed  as  shewing  a  pleasing 
fact, — ^namely  an  absence  of  malice  and  wanton 
cruelty  in  the  offences  set  forth.  There  are 
two  cases  to  which  I  more  particularly  feel 
myself  called  on  to  allude,  but  it  is  from  the 
depositions  alone  that  I  have  become  ac- 
quainted with  them,  whilst  you  will  have  the 
advantage  of  having  the  witnesses  before  you, 
and  of  liearing  their  testimony;  you  will 
therefore  be  better  able  to  form  a  more  cor- 
rect opinion.  Of  these  cases  one  was  for  an 
offence  revolting  to  our  nature.  The  other 
was  a  case  of  one  person  shooting  at  another. 
There  are  also  two  or  three  cases  under  the 
class  buiglary.  /  ou^ht,  perhaps,  to  mention 
the  recent  alterations  %n  the  law  sespectina  these 
cases.  ^  The  changes  in  the  law  no  lon^r 
make  it  necessary  for  the  grand  jury  to  in- 
quire into  the  precise  hour  of  the  niffht  when 
tne  offence  was  committed,  inasmucn  as  the 
act  now  lays  it  down  that  it  is  sufficient  to 
constitute  burglary  if  the  breaking  and  enter- 
ing be  committed  hetween  the  hours  of  nine  at 
night  and  six  in  the  morning — the  period 
when  the  light  of  the  heavens,  by  the  working 


of  nature,  is  excluded.  These  are  the  general 
observations  which  I  feel  called  on  to  make, 
but  you  will,  of  course,  expect  some  peculiar 
remarks  from  me  in  reference  to  cases  with 
which  you  yourselves  are  acquainted,  which 
appear  to  have  grown  out  of  a  series  of  cir- 
cumstances as  extraordinary  on  the  one  hand, 
as  on  the  other  they  have  been  unfortunate  in 
their  results,  and  being  too,  as  they  are,  with- 
out precedent  on  record.  It  appears  that 
towards  the  close  of  May  a  large  body  of  men 
were  parading  certain  districts  of  this  county, 
under  the  guidance  of  an  individual  of  a  wild 
and  desperate  character,  who  had  obtained  an 
influence  of  a  strange  nature  over  their  minds, 
all  armed,  some  of  them  with  &tal  weapons, 
and  others  with  danfferous  instruments,  to  the 
peril  of  the  lives  of  individuals  and  the  dis- 
turbance of  the  public  peace  ;  that  they  con- 
tinued for  some  days  banded  together  before 
any  opportunity  was  afforded  to  the  magis- 
trates to  act  with  a  view  to  arresting  their 
progress,  and  then  that  they  proceeded  threat- 
ening acts  of  violence  of  tne  most  dangerous 
description.  It  appears,  then,  that  the  magis- 
trates having  been  duly  informed  of  their  pro- 
ceedings most  properly  sent  out  warrants  for 
the  apprehension  of  the  principals  in  the  riot ; 
that  wnen  the  person  who  was  intnisied  with 
that  instrument  attempted  to  take  the  ring- 
leader into  custody,  that  individual  instant^ 
shot  him  and  he  died.  It  seems  that  after 
this  proceeding,  another  course  which,  under 
the  circumstances,  was  in  itself  undoubt- 
edly the  most  humane  that  «ould  have  been 
adopted,  was  pursued ;  a  large  body  of  the 
military  were  called  into  requintion — a  force 
which  from  its  number  was  tne  best  calculated 
at  once  to  overcome  all  resistance,  and  to  put  an 
end  to  the  scene  which  was  going  on, — which 
wassent  to  meet  the  band  of  rioters.  Ontheani- 
val  of  this  force,  one  of  the  officers  adyanced,  as 
he  had  a  right  to  do,  in  front  of  the  rest,  when 
the  same  ringleader  shot  him  through  the 
heart.  These  cases  have  underffone  inveatisar- 
tion  before  a  coroner's  jury,  and  by  them  de- 
clared to  be  wilful  muitler,  thereby  leading  to 
this  result,  that  as  many  as  16  persons  were 
committed  for  that  offence.  Such  being  the 
case,  it  is  fit  that  I  should  put  you  in  posses- 
sion of  what  the  law  on  the  subject  is.  It  has 
been  held  by  all  the  judges,  and  is  reported  by 
Lord  Coke,  '  that  if  any  magistrate  or  minis- 
ter of  justice,  in  keeping  the  peace,  according 
to  the  duty  of  his  office,  be  killed,  it  is  mur- 
der, for  their  contempt  and  disobedience  of 
the  king  and  his  laws ;  and  if  any  iustice  of 
peace  or  constable  acting  in  his  office  be  killed, 
it  is  murder  for  the  cause  aforesaid,  for  when 
the  officer  requires  the  breakers  of  the  peace 
to  keep  the  peace  in  the  kinff^sname,  ana  they 
notwithstanding  disobey  the  command  and 
kill  the  officer,  reason  requires  that  this  killing 
shall  be  an  offence  in  the  highest  d^;ree  of  any 
offence  of  this  nature,  and  that  it  is  voluntary, 
felonious,  and  murder  of  malice  ^  prepense.* 
Now  the  same  protection  which  is  given  to  the 
justice  of  the  peace  or  to  the  constable  is  ex- 


Digitized  by 


Google 


Law  R&ports. 


tended  to  any  other  individual  when  lawfully 
bterfeiing  Tiith  a  view  to  the  preservation  of 
the  peice,  and  it  is  hip:hly  and  absolutely  ne- 
cessary that  the  provisions  of  such  an  act  of 
parliainent  in  that  particular  respect  should 
be  known  to  every  person,  and  that  by  some 
of  those  pro\isions  thev  are  bound,  when  pro- 
periy  ana  l^all  v  called  on  for  that  purpose,  to 
asuist  in  the  endeavour  to  keep  the  peace.    I 
may  read  to  you,  for  your  further  satisfaction, 
a  quotation  from  another  book  of  very  sreat 
authority  in  regard  to  what  has  been  neld 
upon  former    occasions.     That  quotation  is 
taken  from  the  book  of  Mr.  Serjeant  Hawkins, 
a  book,  as  I  have  already  said,  of  great  au- 
tiiority,   and  runs  thus — *  When  divers  per- 
sons lesolve  generally  to  resist  all  opposers  in 
the  eommission  of  any  breach  of  the  peace, 
and  prosecute  it  in  such  a  manner  as  materially 
tods  to  raise  tumults  and  frays,  and  in  so 
doing  happen  to  kill  a  man,  they  are  all  guilty 
of  murder ;  for  they  must  at  their  peril  abide 
the  event  of  their  actions  who  wilfully  engage 
in  such  bold  disturbances  of  the  public  peace 
in  open  oppodtion  to,  and  defiance  of,  the 
justice  of  the  nation,  but  in  such  case  the  &ct 
must  appear  to  have  been  committed  strictly 
in  prosecution  of  the  purpose  for  which  the 
party  was  assembled.'    This  authority  will  be 
found  in  Hawkins,  book  1,  c.  13,  s.  51  and  52. 
These  principles  are  as  old  as  the  laws  of  Eng- 
land.   The  benefits  which  are  manifest  from 
their  observance  have  accrued  from  the  feeling 
arising  out  of  the  principle  of  self-defence ; 
and  furthermore,  neither  mdividual  nor  state 
would  be  for  a  single  moment  safe  if  such  prin- 
ciples were  not  to  be  held  sacred,  and  being 
hdd  sacred,  then  duly  regarded.  Now,  if  these 
principles  are  applied  to  the  late  transactions, 
It  will  appear  tnat  all  these  persons  were  cer- 
tainly guuty  of  the  crime  wnich  the  coroner's 
jury  have  returned  against  them.    You  will, 
powever,  have  the  best  opportunities  of  judg- 
ing of  the  particular  part  which  each  of  these 
unfortunate  individuals  may  have  taken  on 
the  occasion  in  question,  inasmuch  as  bills 
against  them  will  be  presented  before  you,  and 
it  is  not  for  me,  after  the  careful  inquiry 
which  the  proceedings  underwent,  to  suppose 
that  the  result  will  not  be  borne  out.     It  is 
enough  for  me  to  lay  down  these  general  prin- 
ciples, and  inasmuch  as  it  appears  that  all  the 
fiarties  accused  were  present  at  the  time  of  the 
lUe^  assembling,  it  is  sufficient,  death  hap- 
pening to  have  ensued  to  some  of  the  indivi- 
duals who  were  clothed  with  the  proper  legal 
authority,  to  constitute  their  crime  the  high- 
est known  to  the  law ;  perhaps  in  saying  that, 
I  am  wrong  in  my  expression,  because  the 
highest  offence  known  to  the  law  is  that  of 
bigh  treason.    But  this  offence,  it  will  be  ad- 
mitted, approaches  very  near  to  that  which  I 
have  just  named.    If,  then,  you  shall  think 
that  all  these  persons  who,  under  the  strange 
circumstances  of  which  you  have  heard,  being 
under  the  control  of  a  wild  individual,  were 
pcrfectiy  aware  of  the  mischievous  intentions 
Y  which  he  was  actuated — ^if  you  shall  think 
that  they  were  prepared  to  resist  all  or  any 


legal  authority  which  might  be  sent  to  arrest 
their  career,  and  in  so  doing  the  death  of  a 
man  has  ensued,  they  are  all  guilty  of  murder, 
and  have  all  rendered  themselves  equally  lia* 
bic  to  the  peril  of  the  law.  Now,  all  those 
who  remained  together  for  days  after  the  first 
act  had  been  committed,  when  the  military 
were  called  out,  were  in  a  different  situation, 
for  they  also  knew  what  had  been  done,  and  it 
appears  to  me  that  it  would  be  stretching  the 
feeiinfi^  of  charity  somewhat  too  far  were  we  to 
consider  that  tliey  were  not  fully  coffnisant  of 
the  intention  to  offer  resistance  to  the  law  of 
the  country.  If,  therefore,  you  find  that  they 
remained  there  for  the  purpose  of  carr^'^ing 
out  their  particular  object,  and  that  the  same 
act  of  violence  took  place  as  when  the  con- 
stable was  shot,  it  would  appear  that  they, 
being  aware  of  the  former  proceeding,  were 
ready  to  go  all  lengths  in  defeating  me  ope- 
ration and  execution  of  the  law,  and  conse- 
quently were  guilty  of  the  crime  of  murder* 
It  is  not  necessary  for  me,  probably,  to  go 
into  the  case  of  each  of  these  16  persona ;  but 
I  think  I  should  not  be  doins  my  duty  were! 
to  omit  to  notice  that  when  Uie  military  after- 
wards attacked  them,  several  of  their  body 
fell  under  the  bullets  and  bayonets  whica 
were  directed  against  them,  in  those  cases 
the  coroner's  jury  sat,  and  the  verdict  they 
returned  was 'justifiable  homicide;'  and  sup- 
posing those  facts  to  have  appeared  which  I 
nave  spoken  of,  and  those  aepoaitions  to  be 
correct,  there  can  be  no  doubt  out  that  every 
person  who  was  enraged  in  the  necessary  pro- 
cess of  stopping  tne  progress  of  these  men 
would  be  perfectly  justified  in  taking  the 
course  which  had  unfortunately  led  to  so 
much  loss  of  life ;  quite  as  much  so,  indeed, 
as  though  the  parties  who  were  so  kUled  had 
been  indicted,  tried,  and  convicted  of  the 
offence,  and  afterwards  undergone  execution. 
On  this  subject  I  will  refer  to  the  authority 
of  my  Lord  Coke,  written  in  the  fanciful  lan- 
^ago  of  his  time,  because  it  has  direct  re- 
ference to  the  principle  in  question.  He  sa^a 
— *  And  it  is  true  that  the  life  of  a  man  ia 
much  favoured  in  law,  but  the  life  of  the 
law  itself  T  which  protects  all  in  peace  and 
safety)  ougnt  to  be  more  favoured,  and  the 
execution  of  the  process  of  law,  and  of  the 
office  of  conservator  of  the  peace,  is  the  soul 
and  life  of  the  law,  and  the  means  by  which 
justice  and  the  neace  of  the  realm  are  kept.' 
Now,  we  must  all  hope  that  the  conseouencea 
which  have  arissen  to  these  poor  deluded 
men,  and  the  lesson  which  yet  awaits  them, 
wiU  have  a  salutary  effect,  and  act  as  a  warn- 
ing and  as  a  prevention  to  the  encouragement 
of  similar  proceedings  in  other  parts  of  thia 
countr}\    It  is  greatly  to  be  hoped  that  all 

Eersons  will  feel  the  danger  thev  are  incurring 
y  associating  together  for  the  purpose  of 
offering  resistance  to  the  laws.  It  appears  to 
me  to  be  a  most  extraordinary  circumstance, 
that  a  large  body  of  persons  should  have  been 
got  together  within  so  short  a  mace  of  time, 
and  that  they  should  have  been  able  to 
compel  others  to  join   them   without}  any 
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apparent  cauBe,  without  any  apparent  suf- 
fering or  deprivation,  without  the  slightest 
ill-feeline  against  any  obnoxious  individual, 
but  solely  from  the  harangues  of  a  single 
person,  wno  did  not  appear  to  have  been  go- 
verned by  any  specific  object.  Neither  were 
they  actuated  by  a  cause  which  had  been  re- 

E resented  in  other  parts  of  the  country  to  have 
een  the  origin  of  the  events  out  of  which 
these  results  had  spmn^,  viz.,  a  spirit  of  dis- 
content, issuing  from  the  existing  New  Poor 
Laws.  If  there  really  had  been  that  spirit  of 
discontent  abroad,  and  the  administration  of 
that  law  had  led  to  deprivations,  it  is  not  easy 
to  imagine  that  the  person  by  whom  they 
appear  to  have  been  infatuated  would  have 
missed  the  opportunity  of  alleging  these  facts 
as  a  cause  for  their  combination,  it  is  impos- 
sible, on  reflection,  to  suppose  that  he  would 
have  abstained  from  imputing,  as  had  been 
done  elsewhere,  to  that  law — a  law  which 
tends  so  greatly  to  the  alleviation  of  the  dis- 
tresses, and  extends  relief  so  largely  to  the 
poorer  and  more  unfortunate  classes  of  society 


only  cause  for  the  proceedings 
appear  to  have  existed  m  an  astonishing  degree 
of  credulity  and  ignorance,  which  it  is  hardly 
possible  to  conceive  could  have  existed  to  sucn 
an  extent  in  any  part  of  this  country.  Now, 
I  heard  it  said  yesterday  in  a  most  admirable 
sermon  preached  after  my  arrival  in  this  place, 
'  That  the  great  end  of  public  justice  is  not  to 
avenge  crimes,  but  to  prevent  them,  by  teach- 
ing tnat  practical  morality  founded  on  reli- 
gious trntn  which  is  necessary  both  to  secure 
good  conduct  in  this  world,  and  to  prepare 
men  for  the  enjoyment  of  happiness  in  the 
world  to  come ;  and  If  it  is  the  credulity  aris- 
ing fjFom  extreme  ignorance  which  has  made 
these  unfortunate  men  the  dupes  of  one,  him- 
self not  under  the  guidance  of  reason,,  and 
supposed  not  to  be  re^>onsible  for  his  acts, 
atiii  if  they  adopt  and  make  those  acts  their 
own,  they  are  responsible  in  law.  If  that  be 
so,  I  am  sure  (and  I  wish  it  to  become  known 
throughout  the  country,  that  the  consequences 
of  similar  conduct  to  tnat  charged  ite^unst  these 
men  are  those  to  which  I  have  reterred)  it  is 
ui^ntly  necessary  that  the  country  should 
apply  itself  to  the  discovery  of  some  remedy 
for  an  evil  so  great  and  so  alarming.  Should 
it  then  ^pear  that  ignorance  has  been  the 
eanse  of  these  unfortunate  men  having  been  so 
easily  led  away.  I  trust  that  we  shall  all  admit 
the  necessity  there  is  for  the  most  strenuous 
efltnrts  being  made  on  our  parts  to  secure  a 
better  state  of  things,  and  thereby  lay  a  found- 
ation for  a  better  observance  ana  obedience  of 
the  laws«  If  the  minds  of  these  poor  men 
had  been  properly  diKcted,  or  if  they  had  en- 
joyed a  higher  degree  of  intelligence,  it  would 
to  a  eonsiaerable  extent,  if  not  entirely,  have 
tended  to  the  defeat  of  the  strange  delusion 
under  which  they  appear  at  the  time  to  have 
been  labouring.  If  this  be  proved  to  be  the 
case^if  the  muehiefii  which  nave  taken  place 
hate  wisen  from  the  aibeence  of  A  proper  cul- 


tivation of  the  mind,  there  is  no  one  who  will 
not  readily  join  in  effecting  the  improvement 
which  these  events  shew  to  be  loudly  de- 
manded— an  improvement  which  miffht  ma- 
terially be  effected  by  inculcating  tne  great 
truths  of  religious  morality,  and  teacning 
them  to  understand  and  reason  on  the  occur- 
rences passing  around  them.  In  my  opinion, 
too,  opportunities  may  arise  of  introducing 
into  the  pastimes  of  the  people  such  a  spirit  of 
cheerfulness  and  interest,  as  may  have  the 
effect  of  laying  the  foundation  for  weaning 
them  from  the  dangerous  delusive  inclinations 
they  seem  to  have  existing  amount  them. 
The  noble  and  learned  lord  concluded  by 
strongly  ui^ing  the  masistrates  and  gentry  of 
the  county  to  exert  tnemselves  in  the  im- 
provement of  the  minds  of  their  peasantry.** 

PREROGATIVE  COURT. 

HOBBS  9.  KnIOHT. 

This  was  a  question  under  the  New  Will 
Act,  1  Vict.  c.  26.  The  testator,  Mr.  John 
Hobbs,  died  in  the  present  year,  leaving  a 
will,  dated  in  1885,  from  which  (at  what  time 
did  not  appear)  he  had  cut  out  his  signature, 
intending  to  make  a  new  will,  which  intention 
he  had  partly  carried  into  efiect  in  February 
last,  the  latter  instrument,  however,  being 
invalid.  The  question  was,  whether  tne  cut- 
ting out  the  signature  was  a  revocation  of  the 
wiU  under  the  new  statute,  which  enacts, 
that  "  no  will  or  codicil,  or  any  part  thereof, 
shall  be  revoked  oOierwise  than  aforesaid," 
that  is,  by  marriage,  "  or  by  another  will  or 
codicil  executed  in  manner  hereinbefore  re- 
quired, or  by  some  writing  declaring  an  inten- 
tion to  revoKe  the  same,  and  executed  in  the 
manner  in  which  a  will  is  hereinbefore  re- 
quired to  be  executed,  or  by  the  butning, 
tearing,  or  otherwise  destroying  the  same  by 
the  testator,  or  by  some  person  In  his  presence 
and  by  his  direction,  with  the  intention  of 
revoking  the  same."  The  question  was  raised 
on  the  admission  of  the  allegation. 

Dr.  Pkiliimore^  in  onposition  to  the  alle- 
gation, contended  that  the  excision  of  the  sig- 
nature was  a  destroying  of  the  will,  which 
became  thereby  inoperative  as  a  testamentary 
paper. 

l>r,  LughingUm^  on  the  other  hand,  argued, 
that  the  act  of  the  testator  was  not  one  of  the 
modes  prescribed  by  the  new  statute  for  the 
revocation  of  a  will.  Under  the  old  law  de- 
vises of  lands  could  be  revoked  by  burning, 
cancelling,  tearing,  or  obliterating  the  same. 
The  statute  of  Victoria  prescribea  **  buming 
and  tearing,"  omitted  ''cancelling  and  obli- 
terating," and  inserted  "  otherwise  destroy- 
ing." This  act  must  be  construed  strictly, 
and  as  the  Legislature  had  omitted  the  woroa 
'*  cancelling  and  obliterating,"  it  must  be 
taken  to  have  been  advisedly  so  done.  If  the 
testator  had  struck  his  nen  through  the  whole 
will,  nay.  if  he  had  said  "  I  revoke  this  will,** 
that  would  be  no  revocation  under  the  statute* 
It  might  be  a  demonstration  of  his  Inteutio0 
to  xeTOke,  bat  not  an  execution  of  tluit  inten« 
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ttoii'ti]ider''the  stalnte,  which'prescribcd  sne- 
cific  fbnns  by  which  alone  a  will  once  valid 
could  be  revoked.  The  tearing  of  a  will, 
under  the  exposition  given  of  the  Statute  of 
Frauds,  must  be  such  a  degree  of  tearing  as 
evinced  intention  to  revoke.  Catting  out  waa 
not  tearing  at  all. 

The  CouBT. — Where  Is  the  distinction  1 
Would  not  cnttine  to  the  same  extent  as  tear- 
ing suffice  ?  Wotud  not  separation  bj  an  in- 
strument be  of  the  same  effect  as  separation 
by  hand? 

Dr,  LushingUm, — I  am  inclined  to  think 
that  under  the  statute  they  are  totally  diflfer- 
ent  acts. 

The  CotTRT. — I  should  be  inclined  to  hold 
that  what  would  be  a  good  revocation  if  done 
by  the  hand  would  be  equally  good  if  done 
by  knife  or  scissors,  otherwise  it  would  lead 
ia  absurd  consequences. 

Dr,  LuskHMton. — Then,  what  was  meant  by 
destructionl  It  must  mean  torn  in  pieces  or 
thrown  in  the  fire. 

The  CotJRT. — The  signature  at  the  bottom 
of  a  will  is  absolutely  necessary  to  the  exist- 
ence of  the  will ;  if  what  is  essential  to  the 
existence  of  the  will  is  destroyed,  is  not  that 
a  destruction  of  the  will  ?  Suppose  a  will  is 
torn  through  ? 

Dr.  LuMngton. — ^That  would  be  a  sufficient 
revocation. 

The  Court. — Suppose  it  was  cut  through  ? 

Dr,  ZtwAffi^tofi.—That  would  be  a  demon- 
stration of  intention  to  revoke,  but  not  a  can- 
cellation under  the  statute. 

Dr.  PhtUimore^  in  reply,  said  the  legisla- 
ture had  omitted  the  wora  *'  cancelling^^  by 
reason  of  its  vagueness.  But  though  it  had 
excluded  the  words  <*  cancelling  and  oblite- 
rsting,"  it  had  substituted  more  precise  and 
comprehensive  words,  "otherwise  destroying." 
Could  it  be  said  that  if  a  testator  cut  his  name 
out  of  his  will,  he  did  not  destroy  it  ? 

Sir  H.  Jennsr  said  he  would  consider  the 
question. 

In  the  Goods  of  Cornelius  Reoan. 

This  was  a  question  imder  the  New  Will 
Act.  The  testator  died  in  March  last,  having 
made  a  will  the  day  preceding  his  death,  be- 
queathing all  his  property  to  nis  wife.  This 
will  was  executed  in  the  presence  of,  and  at- 
tested by,  one  witness^  but  afterwards  the  de- 
ceased acknowledged  his  signature  In  the 
presence  of  three  witnesses,  who  attested  the 
same.  The  question  was,  whether  this  was  a 
good  execution  under  the  9th  section  of  the  act. 

The  Court  was  clearly  of  opinion  that  it 
waa  a  good  execution,  ^ 

In  the  Goodi  ofG.  M.  Bugh,  Spineter. 

This  was  likewise  a  auestion  under  the  late 
act.  The  deceased  diea  in  April  last,  having 
in  January  made  a  will  with  her  own  hand, 
Signing  the  same,  but  not  in  presence  of  wit- 
nesses. Afterwards,  on  the  same  day,  she 
acknowledged  the  signature  in  the  presence 
of  two  witttflnsy  but  at  separate  times,  and 
i^lpari  from  each  other. 


The  Court  was  of  opinion  that  the  deceased 
had  not  complied  with'  the  provisions  of  the 
act,  which  required  that  the  signature  "  shall 
be  made  or  acknowledged  by  the  testator  in 
the  presence  of  two  or  more  witnesses  present 
at  the  same  time.'' 

INSOLVENT  DEBTORS'  COURT, 

Applications  from  insolvents  to  be  admitted 
to  bail  until  the  days  of  hearing  their  cases 
were  made  to  the  court. 

The  Chief  Commissioner  Reynolds  took 
the  occasion  of  stating,  that  the  court  was 
anxious  to  parry  the  provisions  of  the  act  on 
the  question  of  bail,  as  far  as  they  could,  into 
efiect,  consistently  with  the  powers  with 
which  the  legislature  had  vested  them.  Un- 
der the  88th  section  of  the  act  it  was  provided, 
that  after  confinement  the  court  could  admit 
parties  to  bail.  The  section  also  provided, 
"  that  after  any  order  shall  have  been  made 
directing  any  insolvent  to  be  brought  up  to  be 
dealt  with  according  to  the  provisions  of  this 
act,  it  shall  be  lawfiil  for  the  said  court  for  the 
relief  of  insolvent  debtors,  on  such  notice  to 
the  detaining  creditor  or  creditors  of  such  in- 
solvent as  the  said  court  shall  deem  proper,  to 
direct  such  insolvent  to  be  dischai^d  out  of 
custody  on  his  finding  two  sufficient  sureties 
to  enter  into  a  recogmzance  to  the  provisional 
assignee  of  the  said  court,  in  such  sum  as  the 
said  court  shall  think  fit,  with  a  condition 
that  such  insolvent  shall  appear  at  the  time 
and  place  fixed  for  the  heanng  of  such  insol- 
vent, and  on  every  adjourned  hearing,  and  shall 
abide  the  final  judgment  of  the  said  court,  or 
a  commissioner  thereof  on  his  circuit,  or  such 
justices  as  hereinafter  mentioned,  and  on  such 
other  terms  as  the  said  court  shall  think  fit  to 
impose ;  and  to  issue  a  warrant  ordering  the 
discharge  of  such  insolvent,  who  shall  be  free 
from  arrest  or  imprisonment  by  any  creditor 
whose  debt  shall  be  specified  in  the  schedule 
filed  by  such  insolvent  as  hereinafter  men* 
tioned,  until  the  time  appointed  for  the  hear- 
ing of  such  insolvent,  and  for  such  further 
time  as  the  said  court  shall  by  indorsement  on 
such  order  from  time  to  time  appoint ;  and 
provided  that  in  case  any  insolvent  so  dis- 
charged out  of  custody  shall  not  appear  at  the 
time  and  place  appointed  for  the  hearing,  or 
adioumea  hearing,  of  such  Insolvent,  (not 
being  prevented  bv  illness,  or  other  lawful 
impediment  to  be  allowed  of  by  the  said  court,) 
the  recognizance  so  entered  into  shall  be  for- 
feited, and  the  amount  secured  thereby  shall 
be  recoverable  in  a  summary  way,  by  a  dis- 
tress and  sale  of  the  goods  and  chattels  of  such 
sureties  as  the  said  court  shall  direct,  and  the 
amount  so  recovered  shall  be  applied  for  the 
benefit  of  the  creditors  of  such  insolvent  in 
like  manner  as  if  the  same  were  part  of  his 
estate  and  efiects  ;  and  the  said  court  uiAy  also 
issue  a  warrant  authorizing  a  specified  person 
or  persons  to  arrest  such  insolvent  and  deliver 
him  into  the  custody  of  the  gaoler  or  keeper 
in  whose  custody  such  prisoner  was  at  the 
time  when  he  was  so  discharged  as  aforesaid ; 
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and'  all  detainers  which  were  in  force  against 
him  at  the  time  of  such  dischai^e  or  which 
shall  have  since  heen  duly  lodged  against  him, 
shall  thereupon  he  deemed  to  he  in  force  ;  and 
that  any  insolvent  so  discharged  out  of  custody 
as  aforesaid,  shall,  on  his  appearing  hefore  the 
said  court,  or  commissioner,  or  justices,  be 
considered  for  all  the  purposes  of  this  act,  in 
the  custody  in  which  he  was  at  the  time  he 
was  so  discnai^ed."  Now,  a  material  question 
arose  in  respect  to  persons  confined  in  country 
prisons.  Tne  court  had,  after  mature  con- 
sideration, arrived  at  the  conclusion  that  they 
could  not  dischaige  any  [>erson  on  hail  under 
the  act  unless  the  sureties  presented  them- 
selves here  in  court.  The  commissioners  had 
no  power  to  depute  any  one  to  take  bail  in  the 
country,  and  it  would  be  seen  in  Tidd's  Prac- 
tice that  the  power  of  the  superior  courts  on 
the  subject  of  bail  in  country  cases  was  spe- 
cially provided  for.  The  conmiissioners  had 
anxiously  looked  through  the  act  to  see  if  they 
were  empowered  to  dispense  with  the  attend- 
ance of  the  proposed  sureties,  but  they  could 
find  nothing  so  empowering  them  there.  It 
was  clear  the  sureties  must  attend  the  court 
in  London  in  person.  The  court  would  more- 
over, in  taking  bail,  consult  the  interests  of  all 
the  creditors  in  the  schedule,  and  fix  the 
amount  of  the  bail  from  an  examination  of  it. 
They  would  not  be  doinc;  justice  to  creditors  if 
they  did  not,  in  fixing  the  amount  of  the  bail 
required,  vigilantly  attend  to  the  interests  of 
the  whole  body  of  them.  With  respect  to 
the  question  whether  the  court  would  receive 
objections  to  bail  on  a  tiva  voce  examination  of 
witnesses  or  on  affidavits,  he  would  say  that 
the  majority  of  the  commissioners  were  of 
opinion  that  the  power  of  viva  vocs  examina- 
tion should  be  reserved. 

Mr.  Commissioner  Harris  remarked  that, 
with  respect  to  the  amount  of  bail,  tiie  least 
the  court  could  do  would  be  to  require  the 
amount  to  be  double  the  amount  of  the  de- 
tainers lodged  against  the  party  appl3ring  at 
the  time  of  his  application. 

The  Chiep-Commis8ION£r  said  the  court 
would  require  the  sureties  to  be  possessed  of 
the  amount  fixed  in  goods  and  chattels.  They 
would  not  be  satisfied  with  parties  possessing 
property  only  in  money  or  landed  estate. 

Two  cases  of  bail,  Samuel  Richardson  and 
Geoige  Patteson,  were  then  investigated,  and 
the  sureties  allowed. 

/niZSe  SiMUBL  Richardson. 

The  insolvent  had  on  a  former  day  Heen  di- 
rected to  be  liberated  till  his  day  of  hearing 
on  filing  bail.  On  the  day  on  which  the  bail 
had  been  allowed,  and  before  his  actually 
leaving  prison,  but  whilst  waiting  for  the  order 
of  the  court,  a  fresh  detainer  had  been  lodeed, 
which  rendered  the  order  of  the  court  of  no 
effect. 

Mr.  Cooke  now  applied  for  the  order  to  be 
amended,  and  the  said  detainer  to  be  inserted, 
and  complained  of  the  hardship  which  would 
arise  to  applicants  for  liberation  on  bail,  if 
they  were  rendered  liable  to  ireah  incaicem- 
tion  in  cases  like  this,  in  which  it  was  not  in  I 


their  power  to  see  what  detainers  awaited  them 
pending  the  actual  hearing  of  their  applica- 
tions in  the  court. 

The  Court  said  they  had  no  power  to  grant 
the  application.  The  applicant  must  again 
give  notice  of  bail,  and  again  come  up  before 
them. 

In  Re  WiLUAU  Lawson. 

In  this  case,  the  court  observed  that  it  was 
important  that  the  sheriff's-office  should  be 
searched  on  all  applications  for  liberation  on 
bail,  in  order  to  see  if  any  further  detainers 
were  lodged  against  the  applicants.  In  a  case 
which  occurred  at  the  last  sitting  of  the  court 
an  insolvent  had  been  liberated  on  bail,  but  on 
his  return  to  the  prison  it  was  discovered  that 
a  fresh  detainer  had  been  lodged  against  him, 
and  the  consequence  was,  that  the  order  of  the 
court  for  his  liberation  was  perfectly  nugatory. 

COURT  OF  BANKRUPTCY. 

THE  SWEARING  OF  AFFIDAVITS  IN  BANKRUFTCY 
UNDER  THE  NEW  ACT  RELATING  TO  THE  RE- 
LIEF OF  INSOLVENT  DEBTORS. 

A  solicitor  appeared  before  the  Court  to 
swear  an  affidavit  of  debt  under  the  8th  clause 
of  the  new  act. 

On  the  solicitor  presenting  the  affidavit, 

Mr.  Commissioner  Merivale  said,  now,  as 
to  the  swearing  of  the  affidavits  under  the 
new  act,  he  had  only  to  state  that  he  enter- 
tained very  great  doubts  whether  he  had 
jurisdiction  to  take  those  affidavits  at  all. 

The  Solicitor. — I  know  your  Honour  has 
expressed  that  opinion,  and  I  have  seen  the 
observations  you  made  yesterday  respecting 
the  clause,  as  reported  in  the  daily  journals. 

Mr.  Commissioner  Merivale,  in  continu- 
ation, further  remarked,  that  as  far  as  a  news- 
paper report  went,  it  was  nothing ;  but  what 
ne  had  to  say  was,  that  the  Commissioners 
were  only  empowered  by  act  of  Parliament 
to  swear  on  oath  affidavits  in  matters  of  bank- 
ruptcy :  this  was  where  the  doubt  arose,  for 
these  affidavits  could  not  be  termed  matters 
in  bankruDtcy,  as  no  bankrupt  was  yet  de- 
clared. He  knew  that  the  Masters  in  Chan- 
cerv  took  affidavits  under  the  Lord  Chancellor, 
and  also  in  matters  in  bankruptcy ;  but  with 
respect  to  the  present  affidavits,  they  were 
in  the  same  situation  as  the  Commissioners. 
He  had  spoken  to  one  of  the  Masters  in  Chan- 
cery on  the  question,  and  that  party  enter- 
tained the  same  doubts  on  the  clause  as  him- 
self. There  could  be  no  objection  to  receive 
them ;  but  it  was  difficult  to  say  what  would 
be  the  effect  of  them.  If  the  applicant  chose 
to  swear  in  the  affidavit  after  what  he  had 
said,  it  should  be  put  on  the  file,  but  what 
could  be  done  hereiuter  was  another  thing. 

The  Solicitor  said  he  would  take  the  chance 
of  it. 

Mr.  Commissioner  Merivale  then  observed 
— ^I  wish  to  add,  in  the  event  of  what  I  have 
said  appearing  before  the  public,  that  I  am 
sincerely  sorry  these  doubts  should  arise,  be- 
cause I  believe  the  clause,  as  intended,  woul4 
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have  been  of  great  public  benefit,  had  it  been 
80  framed  as  to  come  into  full  operation.  I 
express  my  doubts  with  very  great  reluctance, 
and  am  truly  sorry  it  is  so. 

LEGISLATIVE  CHANGES. 
1  &  2  Vict.  c.  85. 
ax  act  to  authorize  the  using  in  any  part 
op  the   united  kingdom  stamps  denoting 
duties  payable  in  great  britain  and  ire- 
LAND RESPECTIYELY.      [IOtH  AUGUST,  1^*38.] 

Stamps  denotiiyi  duties  Payable  in  one  Part 
nf  the  United  Kingdom  may  be  Used  for  In- 
struments liahle  to  Stamp  Duties  Payable  in  any 
€ther  Part.  Proviso, — ^Whereas  under  and 
by  virtae  of  the  laws  in  force  separate  and 
distinct  stamps  are  used  for  denoting  the  stamp 
duties  payable  in  Great  Britain  and  Ireland 
wspectiTely,  and  it  is  expedient  to  permit 
stamps  denoting  the  duties  payable  on  deeds 
or  instruments  in  either  of  the  said  jjarts  of 
the  United  Kingdom  of  Great  Britam  and 
Ireland,  to  be  used  for  deeds  or  instruments 
liable  to  stamp  duties  payable  in  the  other 
part  of  the  said  United  Kingdom :  Be  it 
therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  that 
from  and  after  the  passuig  of  this  act  any  deed 
or  instrument  liable  to  any  stamp  duty  payable 
in  either  part  of  the  said  United  Kingdom, 
and  for  or  upon  which  any  stamp  or  stamps 
denoting  a  stamp  duty  or  stamp  duties  payable 
in  the  other  part  of  the  United  Kingdom  shall 
have  been  at  any  time  heretofore  or  shall  beat 
any  time  hereafter  used,  of  equal  or  greater 
amount  with  or  than  the  duty  or  duties 
chargeable  by  law  upon  or  in  respect  of  such 
deed  OP  instrument,  shall  nevertheless  be 
deemed  valid  and  effectual  in  tlie  law :  Pro- 
vided always,  that  nothing  herein  contained 
shall  extend  to  authorize  the  using  of  any 
stamp  denoting  any  of  the  Law,  Chancery,  or 
Exchequer  fund  duties  in  Ireland  for  any  in- 
!(tniment  other  than  such  as  is  or  shab  be 
liable  to  the  duty  denoted  by  such  stamp,  nor 
to  authorize  the  using  for  any  instrument 
liable  to  any  of  the  said  last-mentioned  duties 
any  stamp  other  than  such  as  is  or  may  be 


provided  and  appropriated  for  denoting  the 
duty  to  which  such  last-mentioned  instrument 
is  or  majr  be  liable,  nor  to  authorize  the  using 
for  any  instrument  any  stamp  specially  appro- 
priated to  any  other  instrument,  by  having  its 
name  on  the  face  thereof. 

Imprisonment  for  Debt, — It  is  worthy  of  re- 
mark that,  under  the  New  Rules  of  the  In- 
solvent Debtors'  Court,  an  attorney  can  be 
retained  out  of  prison,  the  petition  and  sche- 
dule preparing  for  filing,  and  the  other  docu- 
ments obtained.  The  brokers  are  authorized 
to  value  the  excepted  property  (to  the  amount 
of  20/.)  of  persons  who  are  cUxnit  to  be  taken 
in  execution.  And  if  the  party  do  not  peti- 
tion within  fourteen  days  after  such  valuation, 
then  another  valuation  to  be  made  at  half  the 
charge.  Thus,  on  being  taken  to  prison,  the 
several  documen^  including  the  appraise- 
ment, being  obtained,  the  petitioner's  sche- 
dule can  be  filed,  and  the  order  consequent  on 
the  filing  is  issued,  and  he  can  in  a  few  days 
afterwards  obtain  his  liberty  on  bail,  and  re- 
main out  of  custody  until  the  adjudication 
upon  his  case.  By  this  process  an  apnlicant 
sustains  but  a  very  brief  confinement. — month- 
ly Law  Magadne^  November* 

There  were  only  four  Bankruptcies  an- 
nounced in  Tuesday  Night's  Gazette,  and  none 
of  them  in  the  metropolis.  This  is  the  second 
Gazette  which  has  appeared  in  succession 
without  a  London  Bankruptcy. 

Appointmutts, — Dr.  Lushington,  on  the  18th 
October,  was  sworn  into  office  and  took  his 
seat  as  Judge  of  the  High  Court  of  Admiralty, 
vacant  by  the  death  of  Sir  J.  NichoU.  The 
salary  is  2,500/.  per  annum.    Anthony  011- 

fhant,  esq.  to  the  Chief  Justiceship  of  the 
sland  of  Ceylon. 


TO  CORRESPONDENTS. 
The  great  space  in  our  columns  that  the 
Court  Business  occupies,  prevents  the  com- 
pleting our  own  aiTangements  in  ^his  Number. 
We  will  attend  to  the  communications  in  our 
next  as  far  as  we  may  have  room  at  this  busy 
season.  We  must,  however,  at  starting,  in- 
form our  friends  that  this  Periodical  being 
devoted  to  actual  practice,  only  practical  com- 
munications^can  be  attended  to. 


A  LIST  OF  ATRICLED  CLERKS  APPLYING  TO  BE  ADMITTED  AS  ATTORNEYS 
IN  THE  COURT  OF  QUEEN'S  BENCH,  HILARY  TERM,  1839. 


7b  whom  articled,  assigned,  ^c,  and  Residenee. 
Edward  Young,  White  lion-court,  Comhill. 
Edward  Tribe,   Great  RusseU-street;   assigned  to 

John  Pontifex,  St.  Andrew's-court. 
Atkiuon,  Joaaa,  Skipton Samuel  James  Blacklow,  Frith-street,   Soho;   as- 

signed  to  Henry  Alcock,  Skipton. 


Clerk's  Name  and  Residenee, 
Adaiid,  lAwford,  8,  Clement'a-inn       .        .        . 
AyliB^,  Cbaries,  48,  Great  Maze  Pond;  and  liss    - 


Axfdrd,  Frederick  Fain,    13,  New   North-street, 
GkMtteater-street;  and  Great  Ormond-street 

Barker,  Samuel,  162,  Aldengate-street;  and  Man- 

dwater 
Brooke,  Cooper  Charies,  27,  New-street,  Dorset- 

•qwn;  and  Upper  Montagn-street 
BfowB,  Thomaa  Stephen,  Folkstone ;  25,  Friday. 

Btreet;  and  15,  Little  Carter-lane 


George  Henning  Pain,  Bridgewater;  assigned  to 
M^illiam  Brissault  Minet,  Lawrence  Poontoey- 
place. 

John  Hampson,  Manchester. 

John  Ambrose,  Manningtrec. 
John  Gibbs,  Rochester. 
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List  of  Articled  Clerks  tipplying  to  be  admitted  as  Attorneys 


Clerk* 9  Name  and  Residence* 

Barber,  Samael,  Heaton  Noriis;  and  Macclesfield 

Broadbent,  Charles  Edward,  11,  Penton-place ;  and 
Sheffield 

Box,  Frederick,  Abingdon;  and  Harrison-street 

Buchanan,  William  Ralph,  4,  Montagu-place,  Old 
Kent-road 

Boucher,  Anthony,  2,  New  Boswell-oourt;  and 
Great  Dnffield 

Bradley,  John,  23,  Lirerpool-street ;  Kirkby  Lons- 
dale ;  and  Great  Coram-street 

Barratt,  Robert,  Wakefield  .... 

Bunting,  Jabex,  the  younger,  SO,  Middleton-square; 
and  Manchester 

Bayley,  Thomas  Heathoote,  2  Boewell-court ;  and 
Ampthill 

Blake,  William  Wood,  Castle  Northwich 

Barker,  Charles  Frederic,  Northwich 

Bluck,  Edward,  Manchester         -        •        ... 

Baker,  John,  the  younger,  61,  Gower-street  - 


Bush,  Henry,  Beach ;  and  Bristol         ... 
Brooksbank,  James,  the  younger,  37,  Nelson-square ; 

and  East-sfreet 
Bardouleau,  Stephen  Ren^,  Andorer     ... 
Campion,  Francis,  Doncaster       .... 
Chinery,  John,  5,  Seijeant's-inn,  Fleet-street 

Caton,  George,  Ventnor,  Isle  of  Wight ;  Bayham- 

terraoe ;  and  Addington-place 
Curtis,  Thomas  Acres,  Carpenters'  Hall 
Crowdy,  Henry  Crowdy,  6,  Goulden-terrace ;  and 

Highworth 
Cotton,  John  Lucas,  I,  Frederick-street;  Wharton- 

street ;  and  Chirence-terrace 
Davidson,    James    Christopher,    46,    Dmmmond- 

Btreet;  and  Stockton 
Elderton,  Henry  M.,  Norfolk-street,  Strand 
Elton,  John  William,  Redland,  near  Bristol;   3, 

Newman's-row,  Gerrard-street;  and  Featherstone- 

buildings 
Evans,  Wm.  Jones,   18,  Henrietta-street,  Bruns- 
wick-square ;  and  Haverfordwest 
Engleheart,  William  Hayley,  Blackheath 
Evans,  James,  Chepstow      -         .         .         .         . 
Edwards,  Francis,  67,  Bemers-street ;  Brislington ; 

and  Sussex-street 
Fryer,    Kedgwin    Hoskins,    21,    Portugal-stieet ; 

Coleford ;  and  Oxford-street 
Fox,   George   Frederick,'  67,   Bemers-street;   and 

Cadogan -place 
Fkwoett,  John  William,  Hampstead ;  and  Sedbergh 


Faithful!,  Henry,  5,  King's-road  ... 

Fenwick,  Henry,  Red-bams,  near  Newcastle-upon- 
Tyne 
Gibbon,  William  Henley,  Ohiey 
Gedye,  Nicholas,  26,  Doddington-grove,  Surrey     - 
€ku4t,  Thomas,  14,  Milman-street;  and  Horbling  - 
Griffith,  Edward  Clavey,  3,  Raymond-buildings 


Gwynne,  Sampson,  3,  Grosvenor-terrace,  Camber- 
well 
Grfffitfas,   Frederick    Thomas,    25,    Southampton- 
street,  Strand ;  and  Chelteoiiam 
Hawkes,   Robert  Shaflo,  Rotherhithe-ttreet ;   and 
Hertford 

Hill,  Henry  Reginald,  101,  Chanoery-kne     -        • 

Hick,  Henry,  Richmond Gabriel  John 

Hearle,  Thomas  Robert,  6,  Soatiumptoa.bniUiiigt ;     Ftader,  Ge&n,  and 
and  Fahnouth 


7b  whom  articled,  assiffned,  ^ff.,  and  lUaidenee, 
Henry  Coppock,  Stockport. 
John  RyaUs,  Sheffield. 

George  Ansell,  Keswick. 

Hugh  Lewis,  Artillery-plaoe,  West. 

Edmund  Dade  Conyers,  Great  Duffield. 

Robert  Bradley,  Kirkby  Lonsdale. 

Pennis  Barker,  Wakefield. 

Thomas  Percival  Dunting,  Manchester. 

Ezra  and  John  Eagles,  Ampthill. 

Thomas  Ives,  Brayne  Hostage,  Castle  Northwich. 
John  Barker,  Northwich. 

Robert  Rodgers,  Liverpool ;  assigned  to  John  Mor- 
ris, Manchester. 
John  Baker,  Aldwick;  assigned  to  John  Bethnne 

Bayly,  Devizes;  assigned  to  Charles  Meredith, 

Lincoln's-inn. 
John  Rooke,  Hoyte,  Bristol. 
John  Ward,  Durham ;  assigned  to  Charles  Bisohoff, 

Copthall-court. 
Henry  Earle,  Andover. 
Frederick  Fis'ier,  Doncaster. 
Richard  Almack,  Long  Melford ;  assigned  to  Wm. 

Sandys,  Seijeant's-inn. 
Thomas  Rawsthome,  Lancaster ;  assigned  to  Wm. 

Rymer,  Darlington. 
Richard  Webb  Jupp,  Carpenter's  Hall. 
William  Crowdy,  Highworth  ;  assigned  to  Thomas 

White,  11,  Bedford-row. 
James  Dison,  Preston ;  assigned  to  Robert  Bayhiy 

Follett,  Bedford-row. 
William  Crawford  Newby,  Stockton. 

Edward  M.  Elderton,  Queen-square. 
Henry  Andrewes  Palmer,  Bristol. 


Thomas  Evans,  Haverfordwest ;  assigned  to  Jons- 

than  Rogers  Powell,  Haverfordwest. 
Charles  Jenings,  Elm-court,  Temple. 
Robert  Evans,  Chepstow. 
Thomas  Edwards,  Bristol. 

Henry  Hooper  Fryer,  Coleford. 

Brooke  Smith,  Bristol;  assigned  to  William  Stweos, 

Frederick's-plaoe. 
Ottiwell  Tomhn,  Richmond;  assigned  to  Thomas 

Fawcett,  Sedbergh,  and  Richard  Addison,  Meck- 

lenburgh  -  square. 
Henry  Faithfoll,   Brighton;   assigned  to  Edward 

Chamberiain  Faithfull,  5,  King's-road. 
Mark  Lambert  Jobling,  Newcastle. , 

John  Iliffe  and  John  Garrard,  Olney. 

W^illiam  Rosher,  Stamford-street. 

Bdnjamin  Smith  and  Benjamin  Wilkinson,  Horbling. 

William  Whitter,  Worthing  ;  assigned  to  James 
Hodgson,  Raymond-buildSngs. 

Samuel  Gwynne,  Barton-street,  Westminster ;  as- 
signed to  John  Wright,  6,  Hart^street. 

Edward  Pruen,  Cheltenham. 


Edward  Robert  Spenoe,  Hertford. 

Richard  HiU,  U)l,  Chancery-lane. 
"'*''"  duaond. 

Fsteoiitfa. 
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deck's  Namg  md  Residence.  7b  whom  articled ,  oMngned^  ^"c,  and  Residence. 

ffniiiplireys,  Joim,  Upper  Clapton        -         -         -  James  Smith,  Coopers*  Hail. 

Hunter,  John,  6^  Frederick^s-place ;  and  Newcastle-  John  Anderson  Pybus,  Newcastle. 

apon-Tyne 

Hodge,  George  William,  19,  Adam-street,  Adelphi ;  George  William  Cram,  Newcastle. 

and  Newcastle-upon-Tyne 

Hartcnp,  William,  49,  Wobum-place;  and  Bungay  James  Taylor  Margetson,  Bungay. 

Hallett,  Henry  Hughes,  13,  Clement's-inn     -        -  Thomas  Charles  Bellingham,  Battle. 

Hawkins,  Henry  Edward,  Newport       ...  Francis  M'Donnell,  Usk. 

HaUen,  William  George,  S,  River-street,  Myddleton-  Thomas  Hallen,  Kidderminster. 

square ;  and  ICidderminster 

Holdsworth,  Charles  Hunt,  40,  Finsbury-circus ;  Samnel  Were  Frldeauz,  Dartmonl^;    assigned  to 

and  4,  Inner  Temple-lane  John  Elliot  Fox,  Finsbury-circus. 

Jfmes,  John  Griffith,  Beaumaris;  Uverpool;  Tha-  Robert  Grace,  LiTerpool. 
nct-plaix;  and  Hyde-street 

[Articled  hy  the  name  qfJohn  Jones] 

Jones,  John,  Liverpool        .....  William  Jones,  Ldverpool. 

Kendall,  James,  Northallerton      -        -        -        -  John  Sanders  Walton,  Nor&allerton. 

Low,  Archibald  M' Arthur,  4,  Manchester-street;  Archibald  Low,  Portsea. 

andPbrtsea 

Ldjgfa,  Henry,  84,  Dorset- street;  New-wharf;  and  Robert  Dewhurst  and  Richard  Wildbig,  Biackbttm. 

filackbnm 

IJoyd,  George  John,  Hampstead           -        -    .     -  Henry  Ling,  Bloomsbury-squatv. 

Leigh,    Frederick,    10,  Cnapel-place,   Cavendish-  Charies  Wooldridse,  senior,    and  Charies  Wool- 


square 
UndseU, 


;  and  Winchester 

William,  Biggleswade;  and  Hemel  Hemp- 


dridge,  junior,  Winchester, 

Philip  Richard  Falkner,  Newark-upon-Trent;   as- 
signed to  William  Smith,  Hemel  Hempstead. 

William  Griffin,  Warwick. 

Thomas  Marshall,  Kettering. 

Frederic  Brown  Bell,  Dowi^am-market. 


Lofeday,  Ridiard,  Warwick         .... 

Marshall,  William  John  Frederick,  Kettering 

Mason,  Henrr  Baxter  Branwhite,  16,  New  Ormond- 
street;  and  Downhajn-market 

Markham,  Henry  PhiHp,  Northampton 

Mends,  Matthew  Thomas,  2  Bennett-street,  Stam- 
ford-street ;  and  Elxeter 

Nonnan,  James  Ormond,  B,  Frederick's-plaoe,  Old     Thomas  Swain,  6,  Frederick's-plaee. 
Je^nry 

Oakley,  Itiomas  William,  Lydart-house,  near  Mon- 

■KNlth 

Orerend,  Thomas,  Kirkburton,  York    .        -        . 
Ormerod,    Henry  Mere,    28,    Southampton-row; 

Bfancfaester ;  and  19,  Featherstone-bnildiAgs 
Pywell,  Henry,  Northampton       -        .        .        . 
Fklmer,   Charles  James,  6,  Bedford-street ;    and 

Bristol 
Pcarce,  Frederick,  Hoo,  Kent ;   10,  Chapel-street, 

Bedford-row ;  and  Chatham 
Prichard,  Charles  Edward,  9,  Wells-street ;  Bewdley,     John  Bury,  Bewdley ,  Worcester, 

Worcester ;  and  Sidmouth-street 
Pafaner,  Christopher  Richard  Norris,  Hoddesdon, 

Heftfurd. 
FIOBor,  John  Gilbert,  5,  New-square,  Lincoln's- 

inn;    10,  Soley-terrace,    Pentonville;     Helston, 

Cornwall ;  and  5,  Serjeant's-inn 
Feter,  Rldiard,  Wunbome  Minster,  Dorset    - 


Charles  Maridiam,  Northampton. 
John  Geare,  Exeter;  assigned  to  George  WQtiam 
Finch,  lincoln's-InnoFields. 


James  Powles,  Monmouth. 

Robert  Overend,  York  and  Manchester. 

Joseph  Denison,  Manchester,  Lancaster  ;  assigned 

to  George  Wareing  Ormerod,  Manchester. 
Robert  Hewitt,  Northampton. 
John  Blake,  Norwich. 

James  Pearoe,  Chatham,  Kent. 


Christopher  Edward  Dampier,  late  of  Raymond- 
buildings,  now  of  Ware. 
James  Plomer,  Helston. 


Pickup,  Mark,  Manchester;  Pontefinact,  York;  63, 

Beresfbrd-street,  Surrey ;  Darlington,  York 
PSdcering,  George  Smith,  Clapham,  Surrey    - 
Fatteson,  Edward  John,   7,  Bedford-street;    and 
Doughty -street 


Benjamin  Hart   Lyne,    Liskeard,   Cornwall;    as- 
signed to  William  Castleman,  Wimborne  Minster* 
John  Ramskill,  Pontefiract. 

Edward  Rowland  Pickering,  LLneoln's-inn. 

Philip  Matthew  Chitty,   Shaftesbury;  assigned  to 

Septimus  Burton  and  George  Fraser, .  linooln's- 

inn. 
James  Robinson,  Kingston-upon-HuiL 
Samuel  Raynes,  24,  Norfolk-street,  Strand. 


Robinson,  William  Cooper,  Kingston-upon-Hull 

Rogerscm,  J<dia,  9,  Camden-terrace^  Camden-town, 
Middksez 

Rsvcnhill,  James  Hohnes,  City  of  Bristol 

Roaooe,  Thomas,  2  Southampton-row ;  3,  Leicester- 
place;  51,  Torrington-square;  5,  Middleton- 
sqnaie;  14,  Millman-street 

Roitse,  James  Alexander,  67,  Lamb's  Conduit- 
street;  and  Great  Torrington,  Devon 

Smure,  John  Henry,  20,  Great  James-street ;  and      John  Square,  Kingsbridge,  Devon. 
Kim^shridge,  Devon 

Simpson,  Thomas,  Forebridge,  Stafford         r        .      David  Thomss»  Forebridge,  Stafford. 

Skii^g^,  George  Desks,  27,  New-street;  and  12,      John  Ambrose,  Manningtree,  Essex. 
Idton-street 


John  Rocke  Hoyte,  City  of  Bristol. 
James  Roscoe,  Knutsford,  assigned  to  John  Cole, 
4,  Adelphi- terrace,  Middlesex. 

William  Hart  Rouse,  Great  Torrington,  Devoa. 
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CUrkt  Name  and  JUtidenee. 

Sladen,  St.  Barbe,  32,  Ebury-street,  Pimlico,  Mid- 
dlesez 

Smith,  Thomas,  17,  Henrietta-street,  Middlesex ; 
and  Wrington,  Lancaster 

Simpson  Thomas  Brodrick,  41,  Marchmont-street ; 
and  Whitby 

Sewell,  Edward,  Halsted,  Essex ;  and  Lower  Clapton 

Swann,  Edward  Bonsor,  Gloucester      ... 

Tyssen,  Henry,  27,  Graham-street,  Pimlico ;  High 
Holbom ;  Huntingdon ;  and  24,  Stockbridge-ter- 
race 

Tourle,  John  Joseph,  7,  Wamford-court ;  and  Maid- 
stone, Kent 

Truscott,  George  Frederick,  1,  Judd-street;  and 
Exeter 

Taylor,  Edward  Moore,  9,  Camden-street,  Middle- 
sex ;  and  Birmingham 

Tumbull,  John,  Durham      •        -        -        -        . 

Tipnetts,  Thomas,  Dursley,  Gloucester 

XJnderhay,  John,  Brixham,  Devon ;  13,  Warwick- 
court,  and  24,  East-street,  Lamb's  Conduit-street 

Wetwand,  William  Henry,  Kingston-upon-Hull     - 

Waters,  Thomas,  47,  Lower  Stamford-street;  and 
'Salisbury 

White,  John  Richard,  27,  Henry-street,  Middlesex 


Wilson^  Thomas  Lnxmore,  6,  York-place 
Witham,  Francis,  49,  Eaton-square,  PimJico 
Warren,   Henry,  5,  Wellington-street;  and  Can- 
terbury 
Wilmshurst,  John,  the  younger,  Warwick 

Wainhouse,  Robert,  Leeds 

Young,  George,  41,  Bedford-row;  and  13,  Red 
lion-street 


Young,  Samuel,  DaTid,  Thetford,  Norfolk 


7\>  witom  articled,  aangned,  Sfe,,  wtdRetidenee, 
Evan  Morris,  Haicourt-buiUUngs,  Temple. 

Joseph  Fisher  Cleere,  Somerset. 

James  Walker,  Whitby,  York. 

Decimus  Sewell,  Halsted,  Essex. 
John  Chadbom,  Gloucester. 
Henry  Sweeting,  Huntingdon. 


William  Beale,  Maidstone,  Kent ;  asaignwi  to  Henry 

Heald,  16,  Ausdn-fnars,  London. 
Charles  Henry  Turner,  dty  of  Exeter. 

Roger  Williams  Gem,  Birmingham. 

John  BurreU,  Durham. 

Edward  Bloxsome,  tbe  elder,  Dunley. 

James  Pitts,  the  younger,  Exeter. 

John  Thomey,  Kingston^upon-HulL 
James  Cobb,  Salisbury. 

Moulton  Messiter,  late  of  Sandwich;  assigiied  to 
William  Dyke  Whitmarsh,  City  of  New  Samm, 
Wilts. 

Robert  Samuel  Palmer,  4,  Trafrlgar-square. 

William  Witham,  8,  Gray's-inn-square. 

John  Buckton,  City  of  Canterbury. 

James  Tibbets,  Warwick. 

Edwin  Smith,  Leeds. 

William  Myers,  Darlington,  Durham ;  assigned  to 

Ralph    Park.  Philipson,   NewcastLe-upon-T^ne ; 

assigned  to  George  Walford  Armstrong,  13,  Red 

lion-street;    asugned  to  Robert  Jackson,  41, 

Bedford-row. 
John  Cambridge,  Bury  St.  Edmunds ;  assigned  to 

William  Ransom,  Stowmarket,  Suffolk ; 

to  Henry  Rogers,  Thetford,  NorfoUc. 


Vwlntan  in  tbt  <!rottrtst. 


COURT  OF  CHANCERY. 

Miehaelnuu  Term,  1838. 
Friday,  Nw,  2    Appeal  Motions  and  Appeals. 
Saturday. .     3 1  ^*^°  Day.— Petitions  and  Ap- 

Monday  ..51 

Tuesday..     6  -Appeals. 

Wednesday    7  J 

Thursday ..    8    Appeal  Motions  and  Ditto. 

Friday....     91 

Saturday. .    10 

Monday  . .    12  V  Appeals  and  Causes. 

Tuesday..    13 

Wednesday  14j 

Thursday..  15    Appeal  Motions  and  Ditto. 

Friday  ...    16^ 

Saturday..  17  I 

Monday . .    19  }•  Appeals  and  Causes. 

Tuesday. .    20  [ 

Wednesday  21 J 

Thursday..  22    Appeal  Motions  and  Ditto. 

Satuiday  .*.  24  }  App«als  and  Causes. 
Monday..   26    Appeal  Motions  and  Ditto. 


VICE-CHANCELLOR'S  COURT. 


Friday,  Nov,  2 
Saturday..     3 
Monday . . 
Tuesday . . 
Wednesday 
Thursday.. 

Friday  ... 


5}- 

8    } 


Pleas,     Demurrers,      Exoeptioiis, 
Causes,  and  Further  Diivctioiia. 


Motions. 
Petition  Day. 

Fleas,     Demurrers,     Exoeptioos, 
Causes,  and  Further  Directioiis. 

Motions. 

Short  Causes,  Unopposed  Petitioiis, 
Pleas,  Danumrs,  Exoeptioiis, 
^  Causes,  and  Further  DirectianB. 
Saturday..  10^ 
Monday. .  12 
Tuesday..  13 
Wedneday  14^ 
Thursday..  15    Motions. 

r  Short  Causes,  Unopposed  Petitioiia, 
Friday  ...   16 <      Pleas,   Demurrers,   Exoeptacma, 
I     Causes,  and  Further  Directions. 
Saturday..  V] 

Monday..    19  I  Pleas,     Demurrers,     Excseptions, 
Tuesday. .   20  f     Causes,  and  Further  DirectioiiB. 
Wednesday  21 J 
Thursday..  22    Motions. 

Friday         23  /  ®**™^  Causes,  Unopposed  PetitioiUy 
'""        1     previous  to  General  Pkq»er. 

Saturday..  24/^^*     ^*™?2?^:     Exceptions, 
L     Causes,  and  Further  Directions. 
Monday..   26    Motions. 
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ROLLS  COURT. 

Motums. 

PetitioiiB  in  General  Paper. 

Pleas,  Demurrers,  Cauaes,  Further 
Directions,  and  Exceptions. 

Motions. 

Pleas,  Demurrers,  Causes,  Further 
Directions,  and  Ezceptiona. 

Motions. 

Pleas,  Demurrers,  Causes,  Further 
Directions,  and  Exceptions. 

Motions. 
'  Pleas,  Demurrers,  Causes,  Further 

Directions  and  Exceptions. 
Petitions  in  General  P^)er. 
Motions. 

At  the  Rolh. 
in— J-        ot  /  Short  Causes  after  swearine  in  the 
^'"^l"  27 -j^     SoUcitors. 
Shoit  and  Consent  Canaes,  and  Consent  Petitions, 
mry  Toeadaj,  at  the  Sitting  of  the  Court. 


SITTINGS. 
QUEEN'S  BENCH. 

Brfort  IiORD  DsNMAN,  Cktrf  Ju$tice, 
MtekaebnoM  Term,  1838. 


Friday,  iV0v.  2 
Satorday..    3 
Monday..     5 
Tuesday..     6 
Wednesday   7 
lluinday..    8 
Friday....     9' 
Satnrday..  10 
Monday..    12 
Toesday..   13 
Wednesday  14 
Tlimday..  15' 
Friday....    16' 
Stfarday..  17 
Mooday..    19 
Tttoday..    20 
Wedaesda7  21 
Huradqr..  22' 
Miiy....   23- 


&tonlay.. 


24 
26 


In  Term, 


Sitorday  .  . 
Wednesday 
Friday  .  .  . 


,  Nov,  3 

7 

23 


LONDON. 


.  Nov.  24 


Saturday 

4fter  Term, 

Tuesday Nov.  27  |  Wednesday   .  Nov,  28 

The  court  win  ait  at  eleven  o'clock  in  term  in  Mid- 
(flcaex,  at  twelve  in  London,  and  in  botii  at  half- 
pest  nine  after  term.  Long  causes  will  probably  be 
portponed  firom  the  3rd  and  7th  November  to  the 
27tfa;  and  all  other  causes  on  the  lists  for  the  3rd 
lad  7tfa  November,  will  be  taken  from  day  to  day 
DBtil  they  are  tried.  Undefended  causes  only  will 
betaken  on  23rd  November.  Defended  as  well  as 
vadeliended.  canaea  entered  for  the  aitting  on  24th 
NoTcmber,  will  be  tried  on  that  day,  if  the  plaintiffs 
viih  it,  unlen  there  be  a  satis&ctory  affidavit  of 
asriti. 

COMMON  PLEAS. 

B^frt  Lord  Ckiuf  Juetice  Tindal. 
In  Term, 

MIDDLBSKX.  |  LONDON. 

Sttoday Nov.   10    Wedneaday. . . .  Nov,  14 

Sitanlay 17|Vednc8day 21 

4fter  Term. 

Taeaday Nov.  27  |  Wednewiay. . . .  Nov.  28 

Tht  oout  will  ait  at  ten  o'doek  in  tlie  forenoon  on 
each  of  the  daya  in  term,  and  at  half-paat  nine  pre- 
oaely  on  eachof  the  days  after  term.  Thecausesin 
the  list  for  each  of  the  above  aitting  daya  in  term,  if 
not  disposed  of  on  those  daya,  will  be  tried  by  ad- 


joumment  on  the  days  following  each  of  such  sitting 
days.  On  Wednesday,  the  28th  November,  no 
causes  will  be  tried,  but  the  court  wHl  adjourn  to  a 
future  day. 

EXCHEQUER. 
SITTINGS  IN  MICHAELMAS  TERM,  1838. 


Bane, 


NUiPriut, 
B.  Bolland. 


Special  paper  - 


2 
3 
5 
6 
7 
8 
9  Lord  Mayor  sworn,  &  - 

Elrrors 
10  Crown  cases - 

12  Spec,  paper,  &  sheriffs- 

chosen 

13  Errors  — 


Midx.  Istsit. 

-  Ditto  by  adj. 

Ldn.  Ist  sit. 


14  Special  paper  • 

15  


16  

17  

19  Special  paper  - 
20 


21  Special  paper  • 
22 

23  

24  

26 


Midx.  2d  sit. 
Ditto  by  adj. 

Ldn.  2d  sit. 
Ditto  by  a4j. 


FViday  Nov. 
Satur.  .. 
Monday  .. 
Tuesday  .. 
Wedn.  . . 
Thurs.  .. 
Friday     .. 

Saturday.. 
Monday  .. 

Tuesday  ., 
Wedn.  .. 
Thurs.  .. 
Friday  . 
Saturday*. . 
Monday  ^. 
Tuesday  .. 
Wedn.  . 
Thura. 
Friday  . 
Satur.  ., 
Monday  .. 

4fter  Term, 
Tuesday Nov.  27  |  Wedn.  (to adj.)  Nov.  28. 

SPECIAL  PAPER. 

RxMANSTS  p&OM  Trinitt  Tbrm,  1838. 

Standing  for  Juoomrnt. 
Rivus  V.  Watson,  demurrer. 
Heard  17th  January. 

For  Aroumbnt. 
Alderman  v.  Neale  and  others — Special  case. 
Corral  and  Wife  v.  Cattle— Do. 
Thicknesse  v.  The  Lancaster  Canal  Company — Do. 
Tobin  V.  Crawford— Do. 

NEW  TRIAL  PAPER. 

For  Mtchaelmae  Term,  1838. 

Standing  roR  Judgment. 

Moved  Baeter  Term,  1837. 
Middlesex.    Eaatv.HaU. 

For  Aroumknt. 
Moved  Eaeier  Term,  1838. 
Doe  dem.  Simon,  Jno.  Hiacocks  His* 

Orrell  v.  Greenough. 
Griffith  V.  Williams. 

Moved  tfier  the  Ath  Day  qf  Baeter  Term, 
London.    Horsey  v.  Hanka. 

Moved  TVmity  Term,  1838. 
London.    Chanter  r.  Johnson. 
Do.    Chanter  v,  Hopkins. 

RULES  ENLARGED, 

Fhtm  TVim/y  to  Miehaelmae  Term,  1838. 

Ruiet  Niti  moved. 

May  10.— Browning,  Esq.,  v.  Jones,  a  prisoner ;  to 

discharge  defendant  out  of  custody.     Cowuel,  Mr. 

KeUy. 


Salisbury. 

cocks. 
Liverpool. 
Flintshire. 
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June  7. — Colmftn  v.  Cann  aad  others;  to  enter  ver- 
dict for  tbe  plaintiff  on  all  the  iaraes  on  the  record, 
according  to  the  finding  of  the  arbitrator.  Coujuelf 
Mr.  KeUy. 

Jnne  7. — Colman  v.  Foster  and  another ;  to  ente- 
verdict  for  the  plaintiff  pursuant  to  award.  Counr 
9el,  Mr.  KeUy. 

June  2. — Jones  0.  Rowland ;  to  set  aside  or  award. 
Coufuelt  Mr.  R.  V.  Richards. 

June  6. — Clutterbnk  v.  Tbombury ;  for  defendant 
to  deUrer  up  papers  to  plaintiff's  now  attorney. 
Comuelf  Mr.  Humfirey. 

June  2. — Anderson  and  another  9.  Fuller ;  to  set 
aside  award,  unless  parties  will  consent  to  refer 
the  cause  back  to  the  same  arbitrator.  Counaelj 
Mr.  Godson. 


QUEEN'S  BENCH. 

Michaelnuu  Term,  1838, 

SPECIAL  PAPER. 

Trinity  Term,  1838. 
Archbishop  of  York  and  others  v.  Trafford  and 

others — Special  case 
Groom  and  others,  asagnee?^  v.  West — Dem.  A 
Doe  d.  Powell,  and  others,  v.  Cowdale — Special 

case 
Halliday  v.  Best — Special  case 
Emanuel  and  others  v,  Rawlings — Dem.  A 
Doe  d.  BUgh,  esq.  v.  Brent,  esq. — Spedal  case 
SeweJl,  pub.  officer,  v.  Bamett — Dem.  A 
Hextall  V.  Kidger,  in  rcpla. — Dem.  A 
Doe  d.  Taylor  and  another  9.  Crisp — Special  case 
Fieldmann  v.  Hollingworth — Dem.  A 
Dee  d.  Player  and  others  9,  Evans  and  Qtb«r»-« 

Special  case 
Wheeler  v,  Haynes — Dem.  A 
Hill  V.  Same— Dem.  A 
Bingley  v,  Durham— Dem.  A 
Mattock,  executors,  9.  Kinglake — Dem.  A 
Fen  V.  Backhouse — Dem.  A 
Doe  d,  Dolley  9.  Ward  and  others — Special  case 
Tyler  9.  Braddon — Dem.  A 
Tucker  r.  Udall,  esq.— Dem.  A 
Thomas  9.  Wigley — Dem.  A 
Burroughs  9.  Hodgson — Dem.  A 
Pack  qui  tam  9.  Tarpley — Special  case 
Doe  d,  Kirkmann  9.  Howell  and  others — Special 

case 
Bond  9.  Dunks — Dem.  A 
Richards  9.  James — Dem.  A 
Luch  9.  Beckley — Dem.  A 
Sirrell  9.  Edge— Dem.  A 
Rhodes  and  another  9.  Charles — Dem.  A 
Pickford  9.  Alvarez — Dem.  A 
Strother  9.  Randerson — Dem.  A 
Johnson  9.  Jones  and  another — Dem.  A 
Allason  and  others,  trustees,  fitc.  9.  Stark,  trustee, 

&c. — Special  case 
Lord  Howden  9.  Simpson,  Knight,  and  others — 

Dem.  A 
Hogard  9.  Spencer — Dem.  A 
Neile  9.  W.  Postlethwaite— Dem.  A 
Same  9.  J.  Postlethwaite— Dem.  A 
Isle  and  another  9.Thompson  andanother,  in  repla — 

Dem.  A 
Heywood  9.  ColUnge — Dem.  A 
Trinquart   Jacques    Triston    9,  Guy  county  Cale 

D'Hombre — Dem.  A 
Bartrum,  pub.  officer,  9.  Caddy— Dem.  A 
Melton  9.  Warrand— Dom.  A 
Same  9.  Pound— Dem.  A 


Dangcrfield  9.  Thomas  Clerk'— Den} «  A 

Horridge  9.  Wilson — Special  case 

Hall  and  others,  assignees,  9.  Lear — Dem.  A 

Wodmore,  a  pauper,  9.  Nicholas — Dem.  A 

Drane  9.  Elmar — Dem.  A 

Hitchcock  9.  Hallett— Dem.  A 

Burghart  9.  Duncomb,  esq. — Dem.  A 

Colman  9.  Bedford — Dem.  A 

In  the  case  of  Palmer  and  the  Hungerford  Marktt 

Company — Award 
Gomperts  9.  Levy — ^Dem.  A 
Pitcher  v.  King,  esq. — Dem.  A 
Proctor  9.  Spradbury — Dem.  A 
Davis  9.  Holding — Dem.  A 
Doe  d,  Richardson,  clerk,  9.  Thomas  and  another-* 

Special  case 
Tfclbot  9.  Brown— Dem.  A 
Batson  and  others  9.  Spearman— D«in.  A 
Stockdale,  a  pauper,  9.  Hansard  and  othen— Deos^ 

A 
Burden  9.  Flower — Dem.  A 
Same  9.  Scorer — Dem.  A 
Same  9.  Scriven — Dem.  A 
Haigh  and  another  9.  Brook»— Dam.  A 
Pearson,  assignees,  9.  Rogers  and  Penn,'8tted  with 

another — Dem.  A 
HoUbrd  9.  Latter — Dem.  A 
Parks  9.  Joseph — Dem.  A 
Isherwood  9.  Hardoastle  and  another— Dem.  A 
Doe  9.  Wright— Dem.  A 
Mills  9.  Wilson— Dem.  A 
Knight  9.  Applyard — Dem.  A 
Smith  9.  Tombs — Dem.  A 
Thorpe,  reg.  officer,  9.  Barry — Dem*  A 
Same  9.  Ramsbottom^Dem.  A 
I  Hale,  reg.  officer,  9.  Greatwood — Dem.  A 
Souter  9.  Hitchcock  and  another — Dem.  A 
Fletcher  9.  Marillier  and  another — Dem.  A 
Brunskile  9.  Robertson — Dem.  A 
Robinson  9.  Wentworth  and  anothflr-«^Dom.  A 
Hersuam  9.  Dasent — Dem.  A 
Jones  9.  Winwood — Dem.  A 
Barry  9.  Amard — Spedal  case  .     . 

Banas  and  another  9.  Maskell — ^Dem.  A 
Hunnard  9.  Ranken — Dem.  A 
Doe  d.  Tremeeven  and  another  9.  Parmetten — Spe* 

cialcase 
Wentworth  and  another  9.  Cock — Dem.  A 
Nickels  9.  Hancock — Dem.  A 
Mattock,  executors,  9.  Kinglake— Dem.  A 
Cockshote  and  another  9.  Thomlinson  and  othert-^ 

Dem.  A 
Brooks  9.  Stuart — Dem,  A 
Bowden  9.  Pegg — Dem.  A 
Ibbs  9.  Richa^son  and  another — Special  case 
Knowles  9.  Seagrim — Dem.  A 
The  New  Brunswick  and  Nova  Scotia  Land  Com« 

pany  9.  Banbridge — Dem.  A 
Doe  d,  Evans  9.  Evans — Special  caae 
The  Cheltenham  and  Great  Western  Union  Railway 

Company  9.  Clarke — Dem.  A 
Same  9.  Daniel — Dem.  A 
Collins  9.  Beanont — Dem.  A 
Culley,  esq.  9.  Doe  d,  Taylerson,  in  error — Error  A 
Pearce  9.  Eastwood — Dem.  A 
Jackson  9.  Hile — Dem.  A 
Mitchell  9.  Gadsden — Dem.  A 
Monkman  9.  Shepherdson — Dem.  A 
Lapiere  9.  Molntosh<— Dem.  A 
Lane  9.  Chapman,  esq. — Dem.  A 
Davy  and  another  9.  Warburton  andotlief»^DeniJk 
Thurman  9*  Wilde  and  another— Dem.  A 
Weeding  9.  Aldrioh— Dem.  A 
Wright  9.  Webstoxy-Dam.  A 
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Storr  and  another  v.  Lee  and  Rex — Dem.  A 
Cutfaover  r.  Gnnn — Dem.  A 
Burden  v.  Veley  and  another— Dem.  A 
Stanibrth  v.  Ro'bson — Dem.  A 
Ramaey  r.  Nomabah,  in  repla — Dem.  A 
Bryan  v.  Sir  G.  Arthm-— Dem.  A 
Rowland,  assignees,  v.  Hind — Special  case 
Griffin  r.  Ellis  and  another— Dem.  A 
BosheUv.  Cridland— Dem.  A 
Fergnson  ».  Mahon — Dem.  A 
Keuchner  v.  Ware — Dem.  A 
Roffej  r.  Administrator  and  Greenwoode  and  ano- 
ther, esecntors — Special  case 
Benjamin  «.  Belcher^Dem.  A 
Ince  9.  CoUhis — ^Dem.  A 
Bertram  ».  3tovin — Dem.  A. 

NEW  TRIALS. 
Michaelmas  T»bm,  1836. 
Comw.  Lawrence  v.  Mathews. 

HiLAHT  Term,  1837. 
Lood.   Tlkorpe  v.  Gihnmur 
Do.     Carlos  v,  Hennett 
Do.      Spencer  r.  CoUiog 
Do.      Baber  v.  Harris 

Easter  Term,  1837. 
Mddlx.  Utfaer  v.  Rich 
Do.     Ladd  r.  Thomas  and  another 
Barnes  v.  Jarrett 
Ptdmer  v.  Temple 
Boorman  and  others  «.  Brown 
Doe  d.  Warden  v.  Joll 
Robertson  v.  Smith 
Derby.  Bootsn  v,  Dewes 
Linen.  Camaby  v.  Welby  and  others 
York,   Fenton  v.   City  of  Dublin  Steam  Packet 
Company 
Bnckton  and  another,  assignees,  v.  Frost 

and  others 
Bailees  and  another  v,  Todd 
Stead  p.  Dawber  and  another 
Dent  p.  Headlam 
—      Sykea  p.  Dixon 
Lancr.  Newton  p.  the  Liverpool  and  Manchester 
Railway  Company 
Newton  p.  same 

Swanwick  and  another  p.  Southern  and  others 
The  King  p.  Derby 

Lidster  V.  Borrow 

Devon,  Pills  and  another  p.  Harvey  and  o^ers 
Hants,  Warwick  p.  Stoodley 
Somer.  Hatcher  p.  Whittiugton 
Cliest.  CoUinge  p.  Heywood 
Do.     Chamberlain  p.  Wright  and  othera 
Evans  p.  Tomkinson 
Doe  d.  Tomlinson  p.  Tomkinson 
BUyney  p.  Howarth  and  another 
Doe  d.  Philip  and  another  p.  Benjamin 
Doe  d,  Evans  p.  Evans  and  others 

Doe  d.  Jones  and  Strick  p.  Cook 

Radn.  Price  p.  Rowlands 

Denb.  Jones  p.  Flint 

Mont.  Woolley  p.  Davies  and  others 

Ai^.  The  King  p.  Inhabitants  of  Uangoishollis 

Somey,  Doe  d.  Hale  and  others  p.  Castle 

Do,     Doe  d.  Willis  p.  Buckmore  and  another 
Kent,    Doe  d.  the  mayor,  jurats,  and  commonalty 

of  the  town  of  Fordwich  p.  TomUn 
Snrrey,  Doe  d.  Dunark  and  others  p.  Goldsmith 
Norwh.  The  King  p.  BrightweU 
Norllk.  Waters  v.  Sannders 
Saiolk,0Mrsam  p.  Finch 
Do.     The  Kiqg  p.  Inhabitants  of  Chillon 


Do. 
Do. 
Load. 
Do. 
Do. 


Do. 

Do. 
Do. 
Do. 
Do. 


Do. 

Do. 
Cmnb 
Darh. 


Do 

Do. 

Do. 
Caim. 

Do. 
Glam 


Bucks,  Doe  d,  Aubrsy,  bart.  and  another  p.  Sutton 
C&mb.   Faulkner  v.  Chevell 

Do.      Geldart  p.  Tabram,  gent. 

Do.      Docrora  p.  Flitton 
Oxfrd.  Badcock  p.  Webb 
Staffd.  Doe  d.  Butler  and  others  p*  Evans 
Monm.  Williams  p.  Llewellyn 

Do.     The  King  p.  Legh  and  others 

Do.      Knight  p.  Walker 
Glouc.  Doe  d.  Chadbom  p.  Green 

Trinity  Term,  1837. 
Lond.  Wilson  p.  Ray 

Michaelmas  Term,  1837. 
Middl.  Doe  d.  Carter  p.  James 

Do.     Wilson,  bart.  p.  Hoare  and  others 

Do.     Gregg  p.  WeUs 

Do.      Utther  p.  Chichester 

Do.     Davies  p.  Wilkinson 

Do.      Bentall,  esq.  exor.,  &c.  p.  Sydney,  knt. 

Do.      Phillips  p.  Cold 

Do.      Cooke  p.  Gravatt  and  others 

Do.     'Goodman  p.  Ford 
Lond.    Phelps  and  others  p.  Lyle 

Do.      Coles  and  others,  executors,  &c.  p.  Governor 
and  Company  of  the  Bank  of  England 

Do.      Sowerby  p.  Lockerby 
Kent',    Doe  d,  Filmer,  bart.  and  an.  v.  Bradley, 

esq. 
Surrey,  Dobson,  knt.  and  others  p.  Denne  and  others 
Sussex,  De  Gouodrum  p.  Lewes  and  another 
Somer.  Down  p.  Hatcher  and  wife 
Comw.  Major  and  others  p.  Chadwick  and  others 
WUts,   Ellison  v,  lies 

Do.      Strange  and  another  p.  Price 

Do.     Doe  d.  Graves  and  another  p.  Geoige  Wills 
and  Thomas  Trowbridge 
Devon,  Doe  d.  Littlejohn  p.  Wiilisford 
Monm.  Dos  d.  Lloyd  and  wife  p.  Bennett 
Warw.  Green  p.  Creswell 

Do.      Fludyer,  exor.  &c.  p.  Jeffery 

Do.     Doe  d,  Townsend  and  others  p.  Mace  and 

others 
Camb.  Davies  p.  Wagstaff 

Lancr.  Gardner  and  others,  assignees,  p.  Moult  and 
others 

Do.     Anderton  and  another,  exors.,  p.  Arrow- 
smith,  exor. 

Do.     Sandys  p.  Hodgson 
York,    Smith  p.  Dixon 

Do.     Jackson  p.  Hill 

Do.      Holmes  p.  Wilson  and  others 

Do.     Williams  p.  Burgess,  sen.,  with  another 
Chestr.  Doe  d.  Higginbotham  p.  Barton  and  andther 

Do.     Plerin  Canor  p.  Prince 

Hilary  Term,  1838. 
Mddlx.  The  Queen  p.  Charles  Baldwin 

Do.     Duncombe,  esq.  two  motions  p.  Daniel,  esq. 

Do.      Wright  and  others  p.  Perceval 

Do.     The  Queen  p.  L.  Levy 
Lond.    Garry  v.  Pyke 

Do.      Truman  and  others  v.  Lodex 

Do.      Rawlins  p.  Desborough 

Do.      Green  p.  the  London  Cemetery  Company 

Do.      Johnson  p.  Usbome 

Easter  Term,  1838. 
Mddlx.  Merry  and  another  p.  Chapman,  esq. 
Do.      Frampton,  executors,  p.  Champneys,  bart. 
Do.     The  Queen  p.  Murphy  and  another,  bart. 
Do.     Good  p.  Bowditch 
Do.     Thelwell  p.  Count  Di  Aceto 
Do.     Godward  p.  Hannell  and  others 
Do.     Feirse  v,  Fothergill 
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Load.  Stansfield  v.  The  Corporation  of  Trinity 
House 
Do.     Ritson  and  others  v.  Craig  and  others 
Do.     Jones  v,  Stephens 
Do.      Stnrge  v.  Bachanan 
Do.      Cann  v.  Clipperton 
Do.      Lunnias  «.  Row 

Somer.  Wilson,  one  of  the  pnb.  officers,  v.  Boll 
Do.      Doe  d,  Pftrfitt  and  another  r.  Sheppard 
Hants,   Holmes  p.  Mitchell 
Dorset,  Carrol  v.  Slade  and  another 
Do.     Flight  and  another  v.  Thomas 
Comw.  Shearm  v,  Barnard 
Devon,  Ramsay  v.  Elms 
Wilts.    Lee,  clerk,  r.  Merrit 
Warw.  Cuswell  v.  Wood 
Do.      Smith  and  another  v.  Edwards  and  another 
Do.      Day  v.  Eaves  and  another 
Do.      Empson  Glone  &  Co.  v.  Griffin 
Do.      Horton  v.  Lord 
Do.      Evans  v.  Fryer,  the  younger 
Do.      Savage  &  another,  assignees,  v.  Roberts,  esq. 
Derby,  Wain  v.  Bayley,  sued  with  another 
Do.      Doe  d.  Keetley  v.  Carton 
York,    Fastwood  v,  Kepyon 
Do.      Carter  and  pother  v.  Carr  and  another,  clerks 
Do.      Doe  several  demises  of  Noble  and  others  0. 

Bolton 
Do.      Doe  d.  Winn,  clerk,  and  another  v.  Simpson 
Do.      Wedgewood,  the  yoanger,  v.  Hartley  and 

others 
Lancr.  Hamble  v.  Mitchell,  sen. 
Do.      M*  Clare  9.  Fraser 
Do»     Greenough  9.  Orrell  and  others 
Do.'     Broadbent  9.  Ledward 
Do.      Straker  9.  Cram 
Dorhm.  Baxter  9.  Mann  and  others 
Chestr.  Meegh  9.  Clinton 
Do.      Doe  d.  Cope  and  others  9.  Hill  and  othen 
Do.       Sylvester  9.  Walker 
Do.,      Cooke  9.  Walker 
Montg.  Pugh  9.  Griffith,  esq. 
Do.      Evans  and  others  9.  Jones  and  anotiier 
Sussex,  Doe  d.  Millward  and  another  9.  Wood 
Do.      Rawlinson  9.  Elliott 
Surrey,  MiUs  9.  Claridge,  knt.  and  others 
Bucks,    Hitchcock  9.  Chaplin 
Bedfd.    Wright  9.  Waterford 
Monm.  James  9.  Phelps 
Do.      Latch  9.  Thomas  Wedlake  and  licwis  Tho- 
mas 
Salop,    Frank  9.  Edwards 
Do.      Eaton  and  others  9.  Jervis 
Glouc.    Cole  9.  Cresswell 

Tkinity  Term,  1838. 
Mddlx.  Willis  9.  Bennett 
Do.      Rowe  9.  Brookes 
Do.      Cadby  9.  Martinez 
Do.      Woolf  9.  Beard 
Lond.     Brown  and  others  9.  Blakiston 
Do.      Allen,  a  pauper,  9.  Flicker  and  another 

COMMON  PLEAS. 

REMANETS. 
Michaelmas  Term,  1838. 
ENLARGED  RULES. 
lit  day, — Dibb  9.  Pasmore 
2d  day, — In  matter  of  Peter  Fry,  gent,  one,  Sec, 
5M  day. — Butler,  assignee,  9.  Hobson 

Enlarged  until  Rule  of  Ut  June  disposed  qf, 
Jones  9.  Price — James  9.  Tiingham 


NEW  TRIALS. 

Eoiter  Term  latt. 
Mddlx.  Pennell  9.  Meyer 

Do.       Forrest  and  another  9.  Ball 
Lond.     Reeves  9.  Capper 

Do.      Bottomley  r.  Forbes 

Do.      Jackson  9.  GaUoway 

Do.      Callender  9.  Cebricho  and  another 

Do.      Bonzi  9.  Stewart 

Do.       Same  9.  Same 
Devon.  Muskett  9.  Hill  and  another 
Lane.       Lawrence  and  another, assignees, 9.  Knowlea 

Do.       Manifold  and  another  9.  Morris 
Cam.       Adeane  9.  Mortlock 
Norfolk   Wrightup  9*  Chamberlaine 
W^orces.  Ward  9.  Suffield 
Lond.      Boys  9.  Ancell 

NEW  TRIALS. 
Trinity  Term, 
Lond.      Hartshome  9.  Watson 
Mddlx.    James  9.  Lingham 
Do.        Tavemer  9.  Little 
Do.        Hannay  9.  Herepath 
Do.        Findall  9.  Norkes 

CURIA  ADVISARI  VULT. 

Franks  9.  Price 

Garden  9.  General  Cemetery  Company 

Duke  of  Grafton  9.  London  and  Birmingham  Railway 

Company 
Penney  9.  Slades 

DEMURRER^. 

Saturday Nov.  10  I  Saturday Nov.  17 

Wednesday 14  |  Wednesday 21 

Brooks  9.  Humphreys 

Gibson  and  another,  assignees,  v.  East  India  Coin- 

Stone  and  others  9.  Compton 

Newton  9.  Rooks 

Read  r.  Croft 

Ingram  9.  Lawson 

Fergusson  9.  Norman 

Baxter  and  another  9.  Hazier 

Webb  and  another  9.  Wilkinson 

Wright  and  another,  assignees,  v,  Feamley 

Pilmore  9.  Hood 

Devaux  9.  Jansons 

Toplis  and  another  9..  Grane 

Williams  and  others  9.  Green  and  another 

Smith  9.  Nlcholls 

King  9.  Bennett 

Izon  9.  Gorton  and  another 

Allen  9.  Salsbury 

Upward  9.  Knight 

Jackson  9.  Nichol 

Edwards  9.  Bishop  of  Exeter  and  others 

Wilmshurst  and  another  9.  Bowker 

Devaux  and  another  9.  Steele 

Hilton  9.  Swann 

Redford  9.  Newman 

Samuel  9.  Rawson  and  another 

Gas  and  Coke  Company  9.  Turner 

Sanderson  and  others  9.  Piper  and  othen 

Stert,  and  another,  executor8,"8ec.  9.  Heatel 

Mills  9.  Fowkes 


LONDON:   W.   M'DOWALL,    PRINTER,   PBMBBRTON 
ROW,   OOUOH  SdUARS. 
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SATUEDAY,  NOVEMBER  10,  1838. 


LAWS  OP  REAL  PROPERTY. 

B88AY  I. 

fOmiinmedJromp,  ZJ 

ON  THE  TITLE   A    PURCHASER   MAY 
RBaUIRE. 

The  new  Statute  of  lAmitatioM^  relating  to 
Bed  Property,  3^4JF.4,c.  27. 

This  meeemon  of  disabilities  (now  abo- 
lished) heretefore  prevented  the  ope- 
ntkm  of  the  Statute  of  Limitations. 

The  new  SUtate,  (sect.  19),  also  deter- 
mines  that  no  part  of  Great  Britain  and 
heboid^  nor  the  Islands  of  Man,  Guernsey, 
Jersey,  Aldemey,  or  Sark^  or  any  islands  ad- 
jscent  to  any  of  them,  being  part  of  the  Brit- 
ish dominions,  shall  he  deemed  to  be  beyond 
sesi,  within  the  meaning  of  the  act;  which 
ivmores  a  difficulty  in  cases  of  disability 
that  heretofore  existed*  as  to  what  places 
within  them  should  be  considered  beyond 
Kts;  as  for  instance,  Ireland  was  beyond 
seas,  while  Scotland  was  not. 

The  16th,  17th,  and  18th  sections  of  the 
^^ew  Statute  (upon  which  we  observed  in 
our  First  Number),  rekte  to  disabilities,  and 
in  these  cases,  an  adverse  possession  for  the 
pcnod  there  limited  will  bar  either  an  es- 
tate for  life,  in  fee,  or  in  tail;  and  all  estates 
to  take  eflect  after,  or  in  defeasance  of  an 
estate  tail  Sir  Edward  Sugden,  in  his 
ttcdlent  Work  upon  Vendors  and  Pur- 

VouL 


chasers,  (last  edition.  Vol.  I,  p.  331,)  ob- 
serves,— "  The  Act  allows  no  further  time 
for  successive  disabilities,  and  makes  the 
bar  of  the  tenant  in  fact  extend  to  all  whom 
he  might  have  barred.  This  will  ultimately 
tend  to  shorten  abstracts  considerably,  and 
tit  the  result,  40  years  ^vrSlprobMy  be  con- 
sidered the  proper  period  instead  of  60  for 
an  abstract  to  extend  over;  but  still  eases 
must  frequently  arise,  where  it  will  be  ne- 
cessary to  call  for  an  earlier  title.  As 
fines  are  abolished,  a  short  bar  as  formerly 
cannot  now  be  made." 

The  disabilities  are  also  more  clearly  de- 
fined by  the  New  Statute  than  in  the  second 
Statute  of  Limitations,  mentioned  in  our 
First  Nun|ber. — "  Non  compos  mentis,**  or 
fion  sane  memory,  a  disability  so  named  in 
tlie  latter  Statute,  is  now  distinguished  by 
"  Idiotcy,  liunacy,  and  Unsoundness  of 
Mind,"  and  it  should  be  observed,  that  the 
words  "  imprisoned,  or  beyond  seas,"  also 
disabilities  named  in  the  same  Statute,  do 
not  occur  in  the  16th  section  of  the  present 
Statute,  but  only  the  words  "  absence  be- 
yond seas." 

These  explanations  of   the  New  Laws 

i  tend  to  shew,  that  a  purchaser  cannot  be 
satisfied  with  a  title  depending  solely  upon 
an  undisturbed  possession  of  20  years,  as 
the  person  to  whom  such  possession  may 
have  been  adverse,  may  be  only  a  tenant 
for  life,  or  may  have  been  at  the  time  when 
the  adverse  possession  commenced  under 
disability.  The  previous  title,  therefore, 
must,  tit  all  cases,  be  produced,  before  he 
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can  make  such  a  good  title  as  a  purchaser 
shall  be  compelled  to  take. 

We  will  now  look  to  caset  where  there 
are  no  disabilities,  and  which  are  provided 
for  by  the  2nd,  21st,  and,  22nd  sections  of 
the  New  Statute.  Sect.  2  enacts,  that  after 
the  1st  of  December,  1838,  no  person  shall 
make  an  entry  or  distress,  or  bring  an  ac- 
tion to  recover  any  land  or  rent,  but  within 
20  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to 
bring  such  action,  shall  have  first  accrued 
to  some  person  through  whom  he  claims; 
or,  if  such  right  shall  not  have  accrued  to 
any  person  through  whom  he  claims,  then 
within  20  years  next  after  the  time  at  which 
the  time  to  make  such  entry  or  distress,  or 
to  bring  such  action,  shall  have  first  ac- 
crued to  the  person  making  or  bringing 
the  same. 

All  the  words  and  expressions  made  use 
of  in  the  Statute  are  defined  in  the  first 
section. 

Sec.  21  also  enacts,  that  where  the  right 
of  a  tenant  in  tail  of  any  land  or  rent  to 
make  an  entry  or  distress,  or  to  bring  an 
action  to  recover  the  same,  shall  have  been 
barred  by  reason  of  the  same  not  having 
been  made  or  brought  within  the  limited 
period  before  named  in  the  statute,  which 
shall  be  apphcable  in  such  case,  no  such 
entry,  distress,  or  action  shall  be  made  or 
brought  by  any  person  claiming*any  estate, 
interest,  or  right,  which  such  tenant  in 
tail  might  lawfully  have  barred;  and  the 
subsequent  sect.  22,  enacts,  that  when  a 
tenant  in  tail  of  any  land  or  rent  entitled 
to  recover  the  same,  shall  have  died  before 
the  expiration  of  the  period  before  limited 
by  the  statute,  which  shall  be  applicable  in 
such  case  for  making  an  entry  or  distress, 
or  bringing  an  action  to  recover  such  land  or 
rent,  no  person  claiming  any  estate,  interest, 
or  right  which  such  tenant  in  tail  might 
lawfully  have  barred,  shall  make  an  entry 
or  distress,  or  bring  an  action  to  recover 
such  land  or  rent,  but  within  the  period 
during  which,  if  such  tenant  in  tail  had  so 
long  continued  to  Uve,  he  might  have  made 
such  entry  or  distress,  or  brought  such 
action. 


In  these  eases,  then,  under  these  sec- 
tions, an  adverse  possession  of  20  years 
will  bar  the  same  estates  as  we  have  before 
named  in  cases  where  there  are  disabilities. 
The  latter  section  (22)  is  a  great  improve- 
ment upon  the  second  Statute  of  Limit- 
ations before  referred  to,  under  which,  the 
20  years  for  entry  not  commencing  until 
the  right  accrued,  an  estate  might  be  reco- 
vered by  a  remainder  man  agiainst  an  un- 
limited adverse  possession  to  a  tenant  in 
taU. 

We  will  now  proceed  to  cases  where  a 
tenant  in  tail  may,  by  some  assurance,  have 
conveyed  his  interest  in  such  a  way  as  not 
to  have  barred  the  remainders.  The  24th 
sect,  of  the  new  statute  applies,  whereby 
it  is  enacted,  that  when  a  tenant  in  tail 
shall  have  made  an  assurance  which  shall 
not  operate  to  bar  an  estate,  to  take  effect 
after  or  in  defeasance  of  his  estate  tail, 
and  any  person  shall  by  virtue  of  such 
assurance,  at  the  time  of  the  execution 
thereof,  or  at  any  time  afterwards,  be  in 
possession  or  receipt  of  the  profits  of  the 
land,  or  in  receipt  of  the  rent,  and  the  same 
person  or  any  other  (other  than  some  per- 
son entitled  to  such  possession  or  receipt  in 
respect  of  an  estate  which  shall  have  taken 
effect  after  or  in  defeasance  of  the  estate 
tail,)  shall  continue  or  be  in  such  posses- 
sion or  receipt  for  20  years  next  after  the 
commencement  of  the  time  at  which  such 
assurance,  if  it  had  then  been  executed  by 
such  tenant  in  tail,  or  the  person  who  would 
have  been  entitled  to  his  estate  tail  if  such 
assurance  had  not  been  executed,  would, 
without  the  consent  of  any  other  person, 
have  operated  to  bar  the  estate  or  estates 
before-mentioned,  then^  at  the  expiration  of 
such  period  of  20  years,  such  assurance 
shall  be  effectual  as  against  any  person 
claiming  any  right  to  take  effect  after  or  in 
defeasance  of  such  estate  tail. 

By  these  two  sections  (22  &  24),  a  tenant 
in  tail  may,  with  a  possession  of  20  years, 
by  a  common  assurance,  bar  all  remainders, 
in  the  same  manner  as  he  might  formerly 
have  done  by  fine  and  recovery,  and  all  the 
expensive  trammels  by  which  those  fictions 
were  surrounded. 
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TO  THE    EDITOR  OF  THE   LEGAL   GUIDE. 

ANSWER  TO  PBOBLEM  I.  in  No.  I. 

Nov,  9. 
By  the  old  law,  all  wills  beqaeathing 
real  property  required  to  be  attested  by 
three  witnesses,  and  no  witness  was  neces- 
sary to  a  will  of  personal  property,  for  it 
mi^t  have  been  made  by  word  of  mouth 
and  without  signature:  2ndly,  a  person  of 
the  age  of  discretion  was  capable  of  making 
a  wOl,  and  it  seems  that  females  were  con- 
sidered to  have  attained  the  age  at  twelve, 
and  males  at  fourteen,  but  a  contrariety  of 
opinion  existed,  the  testamentary  power  not 
being  r^;olated  by  any  statute:  3rdly,  it 
was  not  necessary  that  the  testator  should 
see  the  witnesses  sign  the  will,  only  that 
he  should  be  so  situated  as  to  be  able  to  see 
if  he  would.  In  Doe  v.  Manifold,  1  M. 
&  S.  294;  Todd  v.  JFincheleea,  1  M.  & 
C.  12,  where  the  testator  desired  the 
witnesses  to  go  into  another  room,  seven 
yards  distant,  to  attest  his  will,  and  there 
was  a  window  broken,  through  which  he 
might  have  seen  them,  the  attestation  was 
beld  sufficient,  (Shiree  v.  Glasscock,  1  Salk. 
668).  Now,  by  the  recent  statute,  the  fol- 
lowing alterations  are  made;  1st,  By  sec- 
tion 9  it  is  enacted,  "  that  no  will  shall  be 
Talid  unless  it  shall  be  signed  at  the  foot 
or  end  thereof  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his 
direction;  and  such  signature  shall  be  made 
or  acknowledged  by  the  testator  in  the  pre- 
senee  of  two  or  more  witnesses,  present  at 
the  same  time,  and  such  witness  shall  attest 
and  shall  subscribe  the  will  in  the  presence 
of  the  testator,  but  no  form  of  attestation 
shall  be  necessary:  (a)"  2ndly,  By  section  7 
it  b  enacted,  '*  that  no  will  made  by  any  per- 
^n  under  the  age  of  twenty-one  years  shall 
be  Talid:"  3rdly,  Section  15  preserves  the 
validity  of  the  instrument,  notvrithstanding 
the  incompetency  of  the  witness. 

G.W. 


(<)  See  Reports,  PrerogatiTe  Court,  auprOf  In  re 
IfihranL— Bditos. 
c2 


JOINT  STOCK  COMPANIES. 


LIABILITIES   OF   SI7B8CRIBSRS    TO   6CRIP 
COICPANIBS. 

The  state  of  the  Law,  in  regard  to  Part- 
nership, has  deterred  many  persons — and 
more  especially  those  who,  from  education 
or  habit,  are  cautious  and  fearful  of  enter* 
ing  into  business — ^from  aiding  in  the  ad- 
vancement of  any  commercial  pursuit,  how- 
ever tempting  it  might  be,  lest  they  should 
be  so  mixed  in  the  transaction  as  to  render 
them  and  their  property  liable  to  the  Law 
of  Partnership. 

To  remove  this  objection,  and  to  induce' 
Capitalists  out  of  IVade  to  advance  great 
objects,  and  to  assist  in  undertakings  of 
great  national  importance,  such  as  Mining, 
Railways,  &c.,  by  bringing  forward  their 
capital,  Scrip  Companies  were  introduced. 

In  pursuing  this  subject,  we  shall  en- 
deavour to  ascertain  how  far  Scrip  Associa- 
tions relieve  parties  connected  with  them 
from  the  liability  involved  in  ordinary  Part- 
nerships, and  what  may  be  the  consequent 
advantages  of  the  Scrip  System  to  the 
public. 

In  many  parts  of  Europe  limited  part- 
nerships are  admitted,  provided  they  be  en- 
tered on  a  register;  but  the  law  of  England 
is  otherwise — the  rule  being,  that  if  a  part- 
ner shares  in  advantages,  he  also  shares  in 
all  disadvantages.  In  order  to  constitute  a 
partnership,  a  communion  of  profit  and  loss 
is  essential,  and  this  is  the  true  criterion  to 
judge  by,  whether  persons  are  partners  or 
not.  The  shares  must  be  joint,  though  it 
is  not  necessary  that  they  should  be  equal. 
A  number  of  persons,  for  instance,  asso- 
ciating together,  and  subscribing  sums  of 
money  for  the  purpose  of  obtaining  a  bill  in 
Parliament  to  make  a  Railway,  are  partners 
in  the  imdertaking.  This  was  decided  in 
Holme  Y.Higgins,  (1  Bam.  &  Cres.74;  2D. 
&  R.  196);  and  upon  this  principle,  a  sub- 
scriber to  such  a  speculation,  employed  as 
surveyor,  or  in  any  other  capacity,  for  the 
body  of  subscribers  cannot  maintain  an  ac- 
tion for  work  done  by  him  in  that  character, 
on  account  of  the  partnership,  against  all  or 
any  of  the  other  subscribers. 
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Joint  Stock  Companies. — Examination  of  Articled  Clerki. 


In  the  fonnation  of  tlie  various  companies 
of  all  descriptions  now  afloat,  and  we  speak 
now  of  Joint  Stock  as  weU  as  Scrip  Com- 
panies, very  few  of  the  subscribers  who 
really  pay  their  money  for  the  Scrip,  to  set 
the  company  going  (as  it  is  termed),  know 
any  thing  of  the  habilities  to  which  they 
subject  themselves,  nor  the  chances  that  do 
exist  that  they  may  be  ruined  in  the  adven- 
ture. They  rely  in  many  cases,  on  a  high- 
flown  title,  and  pin  their  faith  to  the  names 
of  directors  placed  in  a  specious  advertise- 
ment, whose  respectabihty  and  character 
cannot  be  questioned,  but  who  probably 
know  nothing  about  the  matter,  or  if  they 
do,  it  is  in  the  interested  character  of  bank- 
ers, surveyors,  engineers,  auditors,  and 
others — persons  who  expect  or  hope  to  prd- 
fit  by  the  scheme;  and  if  dupes  are  gained 
to  support  it  with  their  money,  these  gentry 
walk  out  of  the  direction  to  save  their  lia- 
bility, never  having  subscribed  a  shilling,  to 
make  way  for  others  who  intend  to  work 
the  concern,  and  who  in  many  cases  are 
mere  men  of  straw — ^needy  adventurers. 
This  is  no  varnished  picture  of  some  of  the 
numerous  companies  already  defunct,  and 
probably  of  some  now  afloat. 

The  case  of  Holmes  v.  Higgins,  to  which 
we  have  already  alluded,  was  briefly  this: — 
Holmes  was  a  surveyor,  and,  in  the  year 
1820,  notices  were  given  of  an  intended  ap- 
plication to  Parliament  for  leave  to  bring  in 
a  bill  for  making  a  railway  from  Womersley 
to  the  river  Dun.  These  notices  were  given 
by  Holmes,  as  agent  for  the  bill.  A  sub- 
scription was  then  commenced  for  the  pur- 
pose of  passiug  the  bill  and  making  the 
railway.  Several  persons  subscribed  to  the 
undertaking,  and  Holmes  subscribed  for  two 
shares;  the  defendant  Higgins  subscribed 
for  one  share.  A  solicitor  was  appointed, 
with  directors,  to  apply  to  Parhament,  and 
Holmes  was  appointed  agent  to  the  com- 
pany, and  assistant  to  the  solicitor.  These 
appointments  were  made  at  a  meeting  of 
the  subscribers,  at  which  Higgins  acted  as 
chairman.  A  bill  was  brought  into  Par- 
liament, which,  from  the  opposition  made 
to  it,  was  ultimately  withdrawn,  and  of 
course  the  company  failed,  and  the  sub- 


scribers were  liable  to  all  the  debts  and 
losses. 

Holmes,  considering  himself  a  credits 
for  business  done,  brought  his  action  against 
Higgins  as  a  subscriber,  and  as  such  he 
was  considered  liable.  The  action  was  re- 
ferred to  a  barrister,  who  awarded  in  favour 
of  Holmes,  but  annexed  to  the  award  a 
certificate,  expressing  that  as  it  was  not  his 
wish  that  Higgms  should  be  precluded  by 
the  award  from  taking  the  opinion  of  the 
Court  of  King's  Bench,  he  certified  that  it 
was  proved  before  him  that  the  plaintiffand 
the  defendant  were  subscribers  to,  and 
shareholders  in  the  undertaking,  for  the 
benefit  of  which  the  work  and  labour  was 
performed,  and  the  expenses  inciurred  by 
the  phdntiff,  which  formed  his  demand  of 
action. 

Higgins  did  apply  to  the  Court,  and 
liOrd  Tenierden,  in  delivering  judgment, 
said  it  was  a  case  of  a  nlimber  of  persons 
jointly  associated  together  for  a  common 
purpose.  The  plaintiff  and  defendant  were 
both  members  of  the  association.  The  ac- 
tion was  brought  against  the  defendant^ 
who  acted  as  chairman  of  the  meeting  when 
the  work  done  was  ordered,  and  he  might 
have  pleaded  that  he  undertook  jointly  with 
the  other  subscribers.  The  members  of  the 
association  were  therefore  partners,  and  it 
was  perfectly  clear  that  one  partner  could 
not  maintain  an  action  against  his  co-part- 
ners for  work  and  labour  performed,  or 
money  expended  on  account  of  the  part-  , 
nership;  and  his  Lordship  was  of  opinion,  : 
therefore,  that  the  plaintUF  could  not  sup- 
port the  action  either  against  the  defendant, 
who  was  chairman  of  the  meeting,  or  against 
the  body  of  subscribers  at  large. — ^The 
award  was  set  aside. 


EXAMINATION    OP   ARTICLED 
CLERKS. 

MICHAELMAS   TERM,   1838. 

One  of  the  objects  of  this  periodical  is 
(as  stated  in  the  preface)  to  afford  students 
the  means  of  acquiring  progressive  know- 
ledge that  shall  be  beneficial  to  them,  and 
enable  them  to  pass  their  examinations  with 
satisfaction  and  credit. 
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It  appears  that  the  examinations  in  fii- 
tore  will  extend  to  equity  as  well  as  law. 
The  questions  will  be  upon  the  practice  of 
all  the  superior  courts  and  the  Court  of 
Bankrnptcj,  and  upon  the  laws  adminis- 
tered in  each  of  such  courts,  as  also  tlie 
criminal  law. 

As  the  examination  upon  the  practice 
and  principles  of  e^ity  may  take  some 
gentlemen  by  surprise,  and  as  it  requires 
very  extensive  reading  astutely  to  under- 
stand those  principles,  we  will  endeavour 
to  assist  them  as  far  as  our  limits  will  allow, 
and  therefore  request  attention  to  our  se- 
cond problem* 


PEOBLEM  IL 


What  is  EauiTY  ? 


ZaiD  iteyortst. 


VICE-CHANCELLOR'S  COURT. 

iHjnrcnoir.    copyrioht. 

Campbell  r.  Chapfell. — Nov,  3. 

K,  Bruce  moved,  ex  parUy  for  an  injunc- 
turn  to  restrain  the  defendant,  the  mnsic- 
seller  in  Bond-street,  from  publishing  a  song, 
the  «wpyrjffht  of  which  oelonged  to  the 
plaintin.  The  affidavit  stated,  that  the  copy- 
'  *  of  26  poems,  called  "  Hebrew  Melo> 
composed  by  Lord  Bvron,  had  been 
^  ed  by  his  Lordship  to  m.r.  Nathan,  who 
set  them  to  music,  and  that  one  of  the 
poems,  known  by  the  tide  *^  I  saw  thee  weep," 
which  had  since  become  the  property  of  the 
plaintiff  by  assignment,  had  been  adapted  with 
two  alight  verb^  alterations  to  different  music, 
composed  by  Mr.  Hodson,  of  the  Yorkshire 
Sdi^,  and  published  by  the  defendant  under 
the  same  title. 
His  Honour  granted  the  injunction. 


ROLLS  COURT,  Nov.  3. 

TULLETT  V.  ArMSTRONO. 

LoBO  Lanooale  pronounced  judgment  in 
this  ease.  The  phuntiff  claimed  to  be  entitled 
to  two  annuities  granted  to  him  by  the  defend- 
ants, William  Armstrong  and  his  wife,  Mary 
Augusta,  fonnerly  Tilt,  and  prayed  for  an 
account  of  these  annuities,  and  that  the  arrears 
should  be  paid  to  him  out  of  the  rents  of  cer- 
tain estates  devised  by  the  wiUs  of  Nathaniel 
Bradford  and  Ann  Bradford.  Nathaniel  Brad- 
fixrd,  hy  his  wiU,  dated  the  27th  of  March, 


1820,  gave  to  his  daughter,  Ann  Bradford,  and 
William  Gates,  and  their  heirs,  all  his  free- 
hold, copyhold,  and  leasehold  eHtates,  and  the 
residue  of  his  personal  estate,  upon  trust,  for 
his  wife,  Ann  Bradford,  for  her  life,  and  after 
her  decease  he  devised  part  of  the  property  to 
his  daughter,  Ann  Bradford,  and  her  heirs, 
and  ether  part  upon  trust  for  and  to  hold 
equally  between  his  daughter,  Ann,  and  his 
granddau^ters,  Georgians  Pierpont  and  Mary 
Augusta  Tilt,  during  their  joint  and  several 
lives,  as  tenants  in  common,  so  and  in  such 
manner  that  neither  of  his  dattghter  or  grand- 
daughters might  anticipate,  charaCy  sell,  or 
dispose  of  their  life  estates,  and  that  no  hus- 
band miaht  have  any  control  over  them,  nor 
should  tney  be  liable  to  their  debts^  and  the 
receipts  of  his  daughter  and  granddaughters 
were  to  be  good  discharges,  ana  after  tlie  de- 
cease of  the  survivor  he  gave  the  property  over 
to  Henry  Tilt,  in  fee,  but  if  he  died  without 
issue,  then  between  Ann  Bradford,  Gcorgiana 
Pierpoint,  and  Mary  Tilt,  as  tenants  in  com- 
mon in  all  respects  similar  to  the  aforesaid 
devise  made  to  them,  to  be  free  from  the  con- 
trol of  any  husband,  to  have  no  power  of  an- 
ticipation, and  their  receipts  to  be  good  dis- 
chaiges,  and  he  appointed  his  daughter  and 
Gat^  executors.  The  testator  died  in  Qctober, 
1820.  Mary  Augusta  Tilt,  now  Armstrong, 
the  granddaughter,  teas  then  unmarried,  and 
it  was  arffued  for  the  plaintiff  that  the  limit- 
ation to  ner  separate  use  was  on  that  account 
not  effectual,  and  that  the  restraint  against 
the  anticipation  of  her  life  interest  was  void, 
because  the  devise  was  not  accompanied  with 
a  gift  over  on  an  attempt  to  alienate.  On  the 
25th  of  August,  1826,  Ann  Bradford,  the 
daughter,  made  her  will,  and  devised  to  trus- 
tees, subject  to  the  life  estate  of  her  mother, 
upon  trust  to  receive  the  rents  and  pay  them 
unto  her  niece,  Mary  Augusta  Tilt,  for  her 
life,  so  as  she  should  not  sell  or  dispose  of  her 
life  interest,  or  raise  money  thereon  by  mort- 
gage or  otherwise,  and  so  as  the  rents  should 
not  be  subject  to,  but  be  exclusive  of  the  con- 
trol or  interference  of  any  husband,  nor  be 
liable  to  his  debts,  and  her  niece's  receijjt  only 
was  to  be  a  good  discharge  for  the  Tent<, 
and  after  her  decease  she  gave  the  premises 
to  her  children.  On  the  2;jrd  of  April,  1827, 
the  legatee,  Mary  Augusta  Tilt,  married 
the  defendant,  William  ArmstroiiR,  and  two  ■ 
days  afterwards  Ann  Bradford,  the  daugh- 
ter, made  a  codicil,  and  died  in  the  October 
foUowing.  Mary  Augusta  being  married,  it 
was  aigned  that  the  attempt  to  restrain  alien- 
ation was  inoperative,  because  tliere  was  no 
gift  over.  In  January,  1830,  Mrs.  Ann  Brad- 
ford, the  wife  of  the  testator,  died,  and  then 
the  bequests  took  effect  in  possession.  In  18J^2, 
an  annuity  of  31/.  17«.  was,  in  consideration 
of  300/.,  granted  to  the  plaintiff  by  the  de- 
fendant Armstrong  and  his  wife,  and  deeds 
were  executed  to  secure  it  upon  the  beqttests 
in  the  two  wills  to  Mary  Augusta  Armstrong, 
then  Tilt,  and  payments  were  made  up  to 
January,  1834.  In  January,  1835,  Armstrong 
took  the  benefit  of  the  Insolvent  Debtors'  Act, 
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and  the  bill  was  filed.  In  this  court  a  mar- 
ried woman  had  for  more  tlian  a  century  past 
been  considered  capable  of  possessing  property 
for  her  own  use,  independent  of  her  husband, 
as  a  feme  sole.  The  property  might  be  cre- 
ated by  contract  before  the  marriage  or  by  gift 
from  the  husband  or  any  stranger,  and  the 
Court  would  treat  the  nusband  as  a  trustee. 
The  estate  for  separate  use  sustained  by  courts 
of  equity  had  its  peculiar  existence,  and  acted 
in  contravention  and  control  of  the  legal 
rights  of  the  husband  and  as  a  protection 
against  his  marital  influence. 

As  this  separate  estate  owed  its  origin  to 
courts  of  equity,  those  courts  had  the  power 
of  modifying  it  so  as  to  secure  the  property  to 
the  wife,  in  conformity  to  the  intention  of  the 
donor.  From  the  time  of  Lord  Thurlow's 
opinion  on  Miss  Watson's  settlement,  now  60 
years  ago,  it  had  been  usual  to  introduce  into 
wills  a  clause  giving  to  women  a  separate  use 
without  power  of  alienation  or  anticipation, 
and  such  clauses  had  been  repeatedly  approved 
of  and  carried  into  effect.  Lord  Eld^n  said, 
in  Jackson  v.  Hobhouse^  (2  Merivale,  188),  that 
it  was  too  late  to  contend  against  the  validity 
of  a  clause  of  anticipation.  His  Lordship  then 
cited  the  cases  of  J  ones  v.  Salter ^  fVoodmetfton 
v.  Walker,  and  Brown  v.  Pocock,  and  was  of 
opinion  that  a  woman  was  not  at  liberty  to 
defeat  the  intention  of  the  testator  by  any  act 
of  her  own  whilst  single.  It  had  been  argued 
that  if  property  given  for  the  separate  use  of 
a  married  woman  without  power  of  anticipa- 
tion came  to  her  whilst  she  was  a  feme  sole, 
she  possessed  an  absolute  control  over  that  pro- 

Eertv,  and  upon  her  marriage  it  would  vest  in 
er  husband  ;  but  it  appeared  to  his  Lord^ip, 
that  the  Court  had  not  considered  that  a  wo- 
man h}f  the  fact  of  marriage  subjected  an 
estate  given  to  her  for  her  separate  use  to  the 
martial  rights  of  her  husband.  He  could  not 
agree  to  the  proposition  that  where  a  gift  was 
limited  to  a  woman  for  her  separate  use,  that 
that  limitation  would  become  nugatory  if  she 
chanced  to  be  single  at  the  time  when  the  gift 
vested  in  her.  He  had  found  himself  embar- 
rassed from  the  conflicting  opinions,  and^had 
wished  to  have  had  the  case  reargued  before 
the  Lord  Chancellor  and  the  Vice-Chancellor ; 
but,  as  that  course  had  not  been  approved  of, 
he  must  state  his  opinion ;  still  he  was  de- 
sirous that  the  case  should  be  brought  under 
the  consideration  of  a  higher  tribunal.  It  ap- 
peared to  him,  that  property  given  to  a  woman 
for  her  separate  use  without  power  of  antici- 
pation, might,  under  the  authority  of  the 
Court,  be  enjoyed  by  her  as  her  separate  es- 
tate during  coverture,  and  that  in  respect  of 
such  estate  she  might  be  considered  as  a  feme 
sole.  The  words  "  independent  of  her  hus- 
band" meant  that  the  Court  would  not  permit 
the  marital  power  of  the  husband  to  be  used 
in  contravention  of  the  donor's  intention.  His 
Lordship  then  declared  his  opinion,  that  as 
to  the  estates  given  by  the  will  of  the  testator, 
Nathaniel  Bradford,  to  Mrs.  Armstrong,  for 
her  separate  use,  without  power  of  alienation, 
the  plaintiff  had  acquired  no  right  over  them  in 


virtue  of  the  tecurity  executed  to  him  by  M*. 
and  Mrs.  Armstrong ;  but  as  to  the  other  estate, 
he  thought  the  plmntiff  was  entitled  to  the  relief 
nrayed  for.  His  Lordship  added  he  realfy 
hoped  the  case  would  be  further  investigated. 


SCARBOBOUOH  V,  BoRMAN. 

Lord  Langdale  pronounced  judgment  in  this 
case,  in  which  the  bill  stated  Siat  Thomas 
Smith,  by  his  will,  in  June,  1820,  bequeathed 
to  Marris  and  to  Borman,the  defendant,  1,500/., 
upon  trust  to  invest  it  in  the  funds,  and  during 
the  life  of  his  daughter,  Frances  Brown,  then 
the  widow  of  Geoi^  Brown,  deceased,  to  pay 
the  dividends  into  her  own  hands,  for  her  sole, 
s^rate,  and  exclusive  use  and  hine/U,  exdu- 
sive  of  and  without  being  in  am/  wojf  subfect 
or  liable  to  the  debts,  intermeddling,  or  con- 
trol of  any  future  hushand,  and  her  receipt, 
notunthstanding  any  future  coverture,  to  be  a 
good  discharge  for  the  dividends.  The  testa- 
tor died  in  June,  1820,  and  in  April,  1832, 
Mrs.  Frances  Brown  married  the  plaintiff. 
There  was  issue  by  the  first  husband  three 
children.  The  prayer  of  the  bill  was  for  an 
account  of  all  sums  received  by  Borman,  the 
acting  trustee,  and  that  what  mi^ht  be  found 
due  should  be  paid  to  the  plaintiff,  an'd  that 
the  plaintiff  might  be  declared  entitled  to  the 
dividends  of  the  stock  during  the  life  of  his 
wife.  The  defendant  put  in  a  demurrer  to  the 
plaintifi^s  bill.  There  was  no  argument,  the 
parties  agreeing  to  the  case  being  decided  ac- 
cording to  the  decision  of  the  Court  in  the 
preceding  case  of  Tullet  v.  Armstrong.'*  His 
Lordship  declared  his  opinion  that  the  wife 
was  entitled,  and  upon  that  ground  allowed 
the  demurrer.  The  dividend  were  for  the 
separate  use  of  the  wife,  and  the  stock  was 
in  the  hands  of  trustees. 


Review  of  the  Judgment  of  the  Master  of 
the  RoUe,  in  the  above  reported  Cases. 
— Bg  the  Editor. 

In  these  cases  the  conscientious  judgment 
given  by  Lord  Langdale,  who  is  so  highly 
respected,  must  be  admired  by  every  person 
in  or  out  of  the  profession.  The  question 
is  one  of  high  importance  to  all  classes  of 
society,  and  upon  which  much  doubt  and 
uncertainty  has  long  prevailed,  caused  by 
the  doctrines  ruled  by  the  Courts  of  Equity 
on  the  subject. 

His  Lordship  demurs  to  the  preposition 
that  where  a  gift  was  limited  to  a  woman 
for  her  separate  use,  that  limitation  would 
become  nugatory,  if  she  chanced  to  be  single 
at  the  time  when  the  gift  vested  m  her^  and 
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expresses  his  opinion,  that  ^'property  given 
to  a  woman  for  her  separate  use,  without 
fomer  of  anticipation,  might,  under  the 
authority  of  the  Court,  be  enjoyed  by  her 
as  her  separate  estate  during  coverture, 
and  that,  in  respect  of  such  estate,  she 
mi^t  be  considered  as  a  feme  sole ;"  and 
that  the  words  "  independent  of  her  hus- 
band" meant  that  the  Court  would  not  per- 
mit the  marital  power  of  the  husband  to 
be  used  in  contravention  of  the  donor's  in- 
tention. 

By  the  general  principles  of  our  law,  a 
man  takes  an  estate  with  all  its  incidents. 
Upon  these  principles  Sir  Edward  Sugden 
ID  bis  Valuable  Treatise  on  Powers,  Vol.  I. 
p.  203,  observes,  ''  Therefore,  although  a 
provision  may  be  made  to  cease  on  the 
bankniptcy  or  insolvency,  for  example,  of 
the  party  for  whom  it  is  made;  yet,  if  it  is 
given  to  him  for  life,  it  is  subject  to  his 
debts,  and  he  may  alien  the  property  not- 
withstanding any  declaration  to  the  contrary 
in  the  instrument  by  which  the  estate  was 
oeated;"  see  Brandon  v.  Roinnson,  (1  Rose, 
197. 

It  is  equally  a  principle  of  our  law  that 
the  property  of  a  married  woman  vests 
m  her  husband  upon  marriage;  he  t^es 
ber  real  property  for  their  joint  lives,  and 
ber  personal  property  absolutely. 

Courts  of  Equity  have,  however,  imposed 
restrictions  upon  those  rights,  of  serious 
importance,  which  infringes  the  legal  prin- 
ciples first  mentioned,  by  giving  him  an 
estate  with  his  marriage,  without  a  com- 
mensurate power  of  treating  it  as  his  own 
— ^it  being  the  practice  of  such  courts  to 
create  an  unalienable  personal  trust  in 
&roar  of  married  women,  so  that  they  may 
possess  estates  which  their  husbands  can- 
not alien. 

Lord  Langdale  has  observed  upon  Wat- 
mn'$  Ca9€f  as  the  commencing  (as  the 
ftct  is)  of  these  restrictions;  in  that  case 
the  words,  *^  and  not  hy  anticipation"  were 
first  introduced  by  Lord  Thurlow,  whose 
reasoning  for  their  introduction  was,  that  he 
did  not  thereby  take  away  any  of  the  inci- 
dents of  property  at  laiio\  that  this  interest, 
which  a  married  woman  is  suffered  to  take, 


is  a  creation  of  equity,  and  equity  might 
modifythepower  of  alienation  (1  Rose,  200). 
Notwithstanding  this  doctrine,  the  genersl 
opinion  was  against  the  validity  of  this 
new  restriction,  that  the  words  were  simply 
void,  and  that  the  woman's  power  of  alien- 
ation stiU  existed,  '*  Equity  in  upholding 
settlements  on  a  married  woman  for  her 
separate  use,  considered  her  for  this  pur- 
pose as  a  feme  sole,  and,  viewed  in  that 
light,  she  must,  like  a  person  sui  juris,  take 
the  property  toith  the  power  of  alienation. 
There  is,  perhaps,  no  sound  principle  upon 
which  a  restraint  upon  alienation  can  he 
supported  where  the  interest  is  not  given 
over,  or  made  to  cease  upon  alienation," 
(Sugd.  Powers,  vol.  i.  p.  294). 

Lord  Eldon,  in  his  observations  upon 
the  words  introduced  by  Lord  Thurlow. 
(who  was  a  trustee  of  Miss  Watson's  settle- 
ment), 11  Yes.  J.  221,  says,  he  did  not 
attempt  to  take  away  any  power  the  law 
gave  her  as  incident  to  property,  which, 
being  a  creation  of  equity,  she  could  not 
have  at  law,  but  as,  under  the  words  of  the 
settlement,  it  would  have  been  hers  abso- 
lutely, so  that  she  could  aUen.  Lord  Thur- 
low  endeavoured  to  prevent  that,  by  im- 
posing upon  the  trustees  the  necessity  of 
paying  to  her,  from  time  to  time,  and  not 
hy  anticipation:  reasoning  thus, — ^dXequity 
making  hei*  the  owner  of  it,  and  enabling 
her  as  a  married  woman  to  alien,  might 
limit  her  power  over  it,  but  the  case  of  a 
disposition  to  a  man  who,  if  he  bar  the 
property,  has  the  power  of  alienating,  it 
is  quite  different. 

The  old  way  of  expressing  a  trust  for  a 
married  woman  is  described  also  by  Lord 
Eldon,  in  Brandon  v.  Rohinson,  HS  Ves. 
J.  434),  as  being,  that  the  trustees  should 
pay  into  her  proper  hands  and  upon  her  own 
receipt  only,  and  yet  the  court  of  equity 
always  said  she  might  dispose  of  (hat  in- 
terest; Pyhus  V.  Smith  (3  Bro.  C.  Ca. 
340.;  1  Ves.  J.  189)  and  if  she  had  dis- 
posed of  it,  the  Csurt  would  compel  her  to 
give  her  own  receipt,  if  that  were  necessary, 
to  enable  her  assignee  to  receive  it. 

{To  he  continued.) 
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ROLLS'  COURT,  (continued,) 
RowLBT  V.  Adams  and  OtherB. — Nov.  5. 

Ateignee  of  a  Lwue  not  under  Covenant — his 
Liability  to  Rent  and  Covenants. 

This  was  a  petition  of  the  plaintiffs  to  con- 
iirm  the  Master's  report,  and  tliat  it  might  he 
declared  that  the  estate  of  Henry  Wyatt,  the 
testator  in  the  pleadings,  ought  not  to  he 
charged  with  any  liahiaties  in  respect  of  a 
leasehold  house  in  Portpool-lane,  Gray's-inn- 
lane,  under  the  lease  thereof,  from  Septemher 
29,  1833. 

The  testator  took  an  assignment  from  the 
lessee  of  the  house  and  hrewery  in  Portpool- 
lane  of  his  lease,  hut  entered  into  no  covenant 
or  obligation  to  pay  the  rent  or  perform  the  co- 
venants in  the  lease.  On  his  death,  the  suit 
was  instituted  against  his  executors,  the  de- 
fendants, to  carry  his  will  into  effect,  and  as 
the  house  was  considered  as  not  worth  the 
rent,  there  was  a  reference  to  the  Master  to 
consider  of  the  best  means  ofgetting  rid  of  the 
liability  of  paying  it.  Mr.  Wyatt  oeing  only 
the  assignee  of  the  lessee,  and  not  the  lessee 
himself,  his  executors  were  only  liahle  to  the 
rents  and  covenants  during  the  time  they  con- 
tinued assignees.  The  Master  reported  in 
AuGfust  last,  that  a  state  of  facts  supported  by 
affidavits  had  been  laid  before  him,  that  if  the 
executors  had  used  due  diligence  they  could 
have  terminated  the  liability  of  the  testator's 
estate  at  Michaelmas,  1833;  that  attempts 
had  been  made  by  the  solicitor  of  the  execu- 
tors to  prevail  upon  the  lessors  to  accept  of  a 
surrender  of  the  lease,  which  they  refused  to 
do,  but  that  no  evidence  had  been  laid  before 
him  to  shew  any  attempt  on  the  part  of  the 
executors  to  assign  the  lease;  but  he  was  of 
opinion,  that  if  the  executors  had  used  due 
diligence,  they  could  have  terminated  the  lia- 
bility of  the  testator's  estate  to  the  rents  and 
covenants  from  the  29th  of  September,  1833, 
by  executing  an  assignment  of  the  lease. 

Pembsrton  contended  it  was  the  duty  of 
the  executors,  if  they  could  not  prevail  upon 
the  lessors  to  accept  a  surrender,  to  as- 
sign the  lease  to  some  person,  so  as  to  relieve 
the  testator's  estate  from  the  liability. 

Kindersky  aigued  that  such  conduct  could 
not  be  proper,  that  it  was  a  question  of  very 
doubtful  nonesty  with  respect  to  the  ex- 
ecutors making  the  assignment,  but  it  was 
clear  thai  the  party  accepting  the  assignment 
without  any  ability  or  intention  to  pay  the 
rent  and  perform  the  covenants  would  be 
jfuilty  of  a  fraud,  and  that  would  be  at  the 
instigation  of  the  executors,  who  were  not 
bound  to  adopt  a  proceeding  of  such  doubtful 
morality  as  to  assign  to  a  beggar. 

Lord  Lanodale  said,  that  the  testator, 
Henry  Wyatt,  held  the  p^mises  by  the  as- 
signment of  the  lease  only,  and  not  under  any 
obligation  to  pay  the  rent  and  perform  the 
covenants  in  the  lease.  The  premises  were 
let,  and  a  receiver  was  appointed.  The  tenants 
became  bankrupt,  and  the  premises  got  into 
the  pofiaession  of  their  assignees.  On  the  8th  of 


September,  1833,  that  possession  ceased,  and 
on  the  23rd  of  July  following,  an  order  was 
pronounced,  referring  it  to  the  Master  to  in- 
quire what  was  proper'  to  be  done.  There 
was  a  contradiction  in  the  affidavits,  but  a  re- 
port by  the  consent  of  the  parties  was  made, 
that  it  would  be  for  the  benefit  of  the  testa- 
tor's estate  that  the  receiver  should  be  dis- 
missed as  to  the  leasehold  premises,  and  that 
they  should  be  got  rid  of  upon  the  best  terms 
that  might  be  procured,  so  as  to  relieve  the 
estate  worn  the  rents  and  covenants  after  the 
29th  of  September  then  next.  It  must  be  ad- 
mitted, that  the  estate  was  liable  to  the  rent 
and  covenants  up  to  that  29th  of  September, 
and  it  must  have  been  agreed  that  the  best 
thing  to  be  done  was  to  get  rid  of  the  lease. 
The  report  was  confirmed,  and  it  was  ordered 
that  the  executors  should  take  steps  to  put  an 
end  to  their  liabilities  under  the  lease.  This 
it  was  in  their  power  to  do,  as  they  were  un- 
der no  contract  with  the  lessor.  If  they  had 
assianed  to  a  beggar  without  oommumcating  untk 
the  lessor y  he  should  have  thought  it  a  wrongful 
ttct,  although  it  might  be  sustained  at  law  and  in 
equity.  But  they  ought  to  have  communicated 
with  the  lessor,  and  have  stated  the  circum- 
stances of  the  trust,  and  offered  an  immediate 
surrender  upon  proper  terms,  and  if  then  the 
lessor  refused  to  accept  it,  the  case  would  be 
altered,  and  the  executors  might,  without  im- 
putation on  their  honesty,  when  so  held  to  a 
strict  legal  obligation,  get  rid  of  it  as  they 
could,  especially  as  they  were  not  acting  for 
themselves,  but  for  others.  Had  they  done 
so,  this  investigation  probably  would  not  bare 
been  necessary,  as  it  was  for  the  landlord's  be- 
nefit to  have  accepted  the  offer,  because  other- 
wise^ he  might  be  put  into  a  situation  to  con- 
flict with  a  beggar,  and  have  great  difficulty 
in  getting  possession  of  his  property.  No  such 
step  was  taken.  Due  diligence  had  not  been 
used.  An  end  to  the  liability  might  have 
been  put  by  an  assignment,  and  no  explanation 
had  been  given  why  this  was  not  done.  The 
Master's  report  was  right,  and  the  declaration 
prayed  for  must  be  granted. 

Pembertcn  for  the  plaintiff. 

KindersUy  for  the  defendants. 


Review  of  the  Judgment  of  the  Master  of  the 
Rolls  in  the  last  Case. — Bg  the  Editor. 

Where  an  assignee  of  a  lease  is  not  bound 
by  a  covenant  to  pay  the  rent  and  perform 
the  covenants,  his  liability  ceases  upon  his 
assigning  over,  (see  Taylor  v.  Shum^  1  Bos. 
&  Pnll.  21);  he  is  only  liable  in  respect  of 
his  privity  of  estate,  and  when  he  has  parted 
with  the  estate  by  assignment  he  determines 
that  privity,  and  frees  himself  from  all  fu- 
ture liability.  Nor  is  there  any  legal  me^ 
thod,  as  between  lessor  and  assignee,  of 
holding  him  personally  responsible  for  rent . 
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or  bretches  of  corenant  during  his  tenancy. 
NoHee  to  the  lessors  is  not  at  all  necessaxy 
to  discharge  an  assignee  from  his  liabilities^ 
nor  is  there  any  fraud  in  assigning  to  any 
one  the  assignee  pleases  with  the  Tiew  of 
getting  rid  of  the  term.  Lord  G.  Eyre,  in 
the  case  just  referred  to,  observed,  *'  If  you 
hare  no  remedy  against  the  assignee,  you 
must  lose  your  rent,  and  get  possession  of 
the  premises  as  you  can.  Hie  only  case 
where  a  question  of  frvnd  could  arise  is, 
when  the  tusignor  has  kept  poasetsion  of  the 
premises  of  which  he  makes  a  profit,  and 
has  made  an  assignment  to  prevent  respons- 
ibility. But  even  then,  if  the  possession 
be  profitable,  there  will  be  always  something 
fiir  the  landlord  to  distrain,  so  that  I  doubt 
wkeiker  there  can  be  ever  aueh  a  thing  at  a 
JrauduUnt  asngnment,  and  whether  an  issue 
on  such  a  point  can  ever  be  well  taken.  It 
Is  dear  that  there  is  no  fraud  in  assigning 
to  a  beggar,  or  to  a  person  leaving  the  king^ 
dom,  provided  the  assignment  be  executed 
before  his  departure. 

An  assignee  who  assigns  to  another  per- 
son is  now  liable  to  the  lessee  for  breaches 
of  covenant  during  the  assignee* s  possessions 
upon  which  the  lessor  shall  recover  against 
the  leasee,  although  such  assignee  may  not 
be  under  covenant  to  indemnify  the  lessor 
against  such  breaches.  Burnett  v,  Lgneh 
(5  Bam.  &  C.  589;  8  Dowl.  &  R.  368). 
See,  however,  Jones  v.  HilU  (7  Taunt.  392; 
1  Moore,  100);  Walkers. Reeve,  (3 Doug. 
19;  2I>oag.461  n.) 

It  is  well  observed  by  his  Honour  in  the 
above  judgment,  that  "  if  the  executors  had 
assigned  to  a  beggar  without  communicating 
with  the  lessor,  it  would  have  been  a  wrong- 
Jui  act;*'  but  this  observation  of  his 
Honour  applies  only  morally,  and  not  le- 
ffiHj,  as  is  most  satis&ctorily  shewn  by  the 
oondnsion  of  the  sentence. 

Grajptbt  r.  HuMPAOB.— iVcw.  8.    - 

Hfubamdand  Wife. — Ccnstnution  of  the  words 
^  exeeiOors  and  administraton^*  as  words  of 
UmUtation. 

Lord  Laxgdalb  delivered  his  judgment  in 
this  case.  The  question  was,  whether  2,000/., 
part  of  a  sum  of  4,0001.,  bequeathed  by  the 
will  of  Abraham  Hull,  belonged  to  the  next 
ef  Urn  of  Mrs,  Humpage,  or  to  the  next  of 


her  husband,  Thomas  Humpage,  de- 
Abraham  Hull,  by  his  will,  dated 
the  3rd  of  October,  1793^  gave  4,000/.  to  trus* 
tees,  upon  trust,  to  pay  the  interest  to  his 
wife  and  to  his  daughter  (afterwards  Mrs. 
Huinpage),  share  and  share  alike,  and  to  the 
survivor,  and  after  the  death  of  the  survivor, 
to  appl  v  the  interest  to  the  maintenance  of  tiie 
and  children  of  his  daughter  until  twenty-one, 
then  the  capital  was  to  be  transferred  to 
them,  but  in  case  his  daughter  died  without 
children,  one  moiety  of  the  4,000/.  was  to  ffo 
the  testator's  brother,  John  Hall,  and  the 
other  moie^  to  such  persons  as  his  daughter 
should  by  deed  or  will  appoint,  and  in  de&ult 
of  appointment,  to  her  executors  or  admini- 
strators. The  daughter  afterwards  married 
HoweU,  who  died  without  leaving  issue,  and 
afterwards,  in  1800,  the  testator  died.  Mrs. 
Howell,  the  daughter,  was  then  entitled  to 
the  interest  of  one  moiety  of  the  4,000/.  in 
pOMession,  and  to  the  intoreet  of  the  other 
moiety  u^n  the  death  of  her  mother.  Ako 
to  a  sum  m  the  consols.,  and  to  4,500/.  vested 
in  securities  in  her  own  name.  Previous  to  her 
subsequent  marriage  with  Thomas  Humpage,  a 
settlement  was  executed,  in  which  it  was  agreed 
that  the  three  several  sums  and  any  future 
fortune  that  miffht  come  to  Mrs.  Howdl 
should  be  settled,  and  that  the  transfer  had 
been  made  to  the  trustees.  It  was  declared 
that  they  fahould  stand  possessed  in  trust, 
after  the  marriage,  to  pay  the  interest  to 
Mrs.  Howell  for  her  separate  use  during 
the  coverture,  and,  after  the  decease  of  either 
the  husband  or  wife,  to  pay  the  interest  to  the 
survivor  for  life,  and,  afterwards,  in  trust  for 
all  the  children  of  the  marriage  ;  but  if  no 
children,  then,  in  trust,  after  the  death  of  the 
husband,  "to  transfer  to  such  persons  as  the 
wife  should  appoint,  and,  in  default  of  appoint- 
ment, the  trust  premises  were  to  go  to  the 
next  of  kin  of  the  wife  according  to  the  statute 
of  distributions.  Mrs.  Hall,  the  mother,  died 
in  1817,  and  Mrs.  Humpage  became  entitled 
to  the  interest  of  the  other  moiety  of  the  4,000/. 
for  her  life.  In  September,  18^2.  Mrs.  Hum- 
page  died  without  issue,  and  witnout  making 
any  appointment  of  the  moietyof  the  4,000/., 
leaving  her  husband,  Thomas  Humpage,  then 
survivmg.  His  Lordship  thought,  that  from 
the  care  the  testator  took  to  linut  the  4,000/., 
it  was  probable  that  his  intent  was  to  exclude 
any  husband  of  his  daughter.  The  words 
''executors  and  administrators"  had  been  con- 
strued to  mean  next  of  kin.  It  appeared  to 
his  Lordship,  that  the  2,000/.  in  question  be- 
longed to  the  next  of  kin  of  Mrs.  Humpage. 


QUEEN'S  BENCH. 

CAicifON  V,  YouNO. — ^New  Trial. — Nov.  2. 

Personal  Liabilities  of  Attorneys  for  Expenses 
of  iritnesses. 

The  defendant  in  this  case  was  an  attorney, 
and  the  plaintiff  a  person  who  had  been  called  as 
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ft  witaMB  to  plaiAtiff  in  anothor  ftctlon  which 
the  present  defendant  had  conducted ;  in  which 
damages  had  heen  recovered,  and  the  present 
dtfcndant)  had  received  the  costs,  including  an 
allowance  for  the  expenses  of  the  present  plain- 
tiff. The  present  action  had  heen  tried  hefore 
the  under-sheriff  of  Middlesex,  and  Mr.  Ry- 
land  at  the  trial  had  submitted  that  the  plain- 
tiff ought  to  be  nonsuited,  as  an  attorney  was 
liot  personally  liable  to  a  witness  for  the  ex- 
penses of  the  witness's  attendance  at  a  trial 
which  was  conducted  by  the  attorney.  The 
under-sheriff  agreed  with  Mr.  Ryland  upon 
the  question  of  Taw.  The  plaintiff  had,  how- 
ever, refused  to  submit  to  a  nonsuit,  and  the 
jury  found  a  verdict  for  him. 

Roland  now  contended  that  the  verdict 
Was  against  law,  on  the  ground  alread;y^  stated, 
aud  in  support  of  his  argument  he  cited  the 
ease  of  iio6ifM  V.  Bridge,  (3  M.  &  W.  114), 
ill  which  the  doctrine  for  which  he  con- 
tended was  expressly  decided.  He  there- 
fore praved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  entered  for  the  de- 
fendant, as  a  new  trial  might  not  only  lead  to 
a  repetition  of  what  had  happened  before  the 
shenff,  and  there  was  no  power  in  the  Court 
to  oompel  the  plaintiff  to  submit  to  a  nonsuit. 
-^^Ue  refuted. 

Law  £xami9sb8<— Abv.  3. 
Notkei  required  to  he  given  Ig  Articled  Clerks. 

Kelfy  moved,  on  behalf  of  a  gentleman 
who  was  demrous  to  be  admitted  an  attorney, 
for  an  order  upon  the  Court  of  Examiners  to 
examine  the  applicant  as  to  his  fitness  for  ad- 
mission. He  stated  that  the  applicant  had 
last  term  given  a  regular  notice  of  his  inten- 
tion to  apply  for  adimssion,  and  had  been  ex- 
amined unoer  that  notice.  His  passing  was 
then  postponed  on  account  of  his  inability  to 
answer  questions  on  one  particular  noint  with 
which  he  had  since  made  himself  tnoroughly 
acquainted.  He  now  sought  to  be  again  ex- 
ammed,  but  was  informed  that  he  must  give 
three  days^  notice  at  the  commencement  of 
term,  in  other  words,  that  he  must  give  a  re- 
gular term's  notice  for  the  purpose.  If  the 
rule  requiring  this  notice  was  not  relaxed  in 
the  present  case,  the  applicant  would  lose  both 
the  present  and  the  ensuing  term.  He  sub- 
mitt^  that  the  first  notice  ouffht  to  be  held 
sufficient  for  the  purposes  of  this  second  ex- 
amination. 

The  CouBT  thought  that  there  must  be  a 
fresh  notice,  in  the  same  way  as  if  nothing 
whatever  had  taken  place  on  the  subject. — 
Aj^icoHon  refused. 

Thompson  v.  Brind. 

Abolition  of  Imprisonmefa  far  Debt  Bill, 

Hanoe  moved  to  discharge  the  defendant 
in  this  suit  from  custody,  and  to  enter  a 
common  appearance,  under  the  provisions 
of  the  7th  section  of  1  &  2  Vict.  c.  110,  by 
which  it  is  movided  that,  in  all  cases  where 
a  defendant  should  be  in  custody  at  the  pass^ 


ing  of  the  act,  and  eh<rald  not  have  filed  hia 
petition  to  be  dischaixed  under  the  Insolvent 
Act  he  should  be  entitled  to  be  dischai^d  on 
entering  a  common  appearance.  In  this  case, 
however,  the  defendant  had  presented  his  pe- 
tition, but  the  learned  Commissioner  having 
decided  that  the  defendant  had  no  locus  standi 
in  his  Court,  it  was  forthwith  dismissed.  The 
learned  gentleman  now  put  it  to  the  Court, 
that  the  mere  filing  of  a  petition  which  was 
unsuccessful  might  be  looked  upon  as  a  nullity, 
and  that  the  defendant  was  still  within  the 
scope  of  the  act. 
Rule  granted  as  prayed, 

BURRARD  V.  BOUSFIELD. 

Section  15,  of  the  same  Act. 

Kelly  moved  to  dischai*ge  the  defendant  out 
of  custody,  on  the  ground  that  tiie  plaintiff 
had  not  declared  against  him  within  tne  time 
prescribed  by  the  rule  of  Court.  It  ap- 
peared that  the  defendant  being  in  custody 
nad  petitioned  the  Insolvent  Court,  by  the 
adjumcation  of  which  he  had  been  dischaiged 
as  to  all  his  debts  save  two  (one  of  which  was 
the  subject-matter  of  the  present  suit),  and 
with  regard  to  them  he  had  been  remanded 
for  sixteen  months.  At  that  time  there  was 
no  suit  in  existence  at  the  instance  of  Bur- 
rard,  hb  debt  having  been  simply  inserted  in 
the  schedule,  but  immediately  afler  the  deci- 
sion of  the  Court  upon  the  petition,  a  detainer 
was  lodged  against  niin  at  the  suit  of  Burrard^ 
as  was  customary ;  since  then  no  further  pro- 
ceedings had  been  taken,  and  as  the  detainer 
bore  date  in  May  last,  it  was  now  submitted, 
that  the  adjudication  of  the  Court,  that  the 

Srisoner  should  remain  in  custody  as  to  this 
ebt  for  sixteen  months,  did  not  militate 
against  the  rule  of  Court  which  rendered  it 
necessary  for  plaintifia  to  proceed,  and  that, 
no  declaration  having  been  nled,  the  defendant 
was  supersedable  ana  entitied  to  his  dischane. 
After  a  lengthened  discussion,  however,  me 
Court  was  unanimously  of  opinion  that  them 
was  no  ground  for  the  application,  it  being 
observed  by  Alderson,  B.,  that  if  the  plain- 
tiff had  proceeded  to  take  any  further  steps, 
there  might  then  have  been  good  ground 
for  tiie  Court  to  check  his  proceedings.  As  it 
was,  however,  the  15th  section  of  me  Insol- 
vent Debton'  Act  strictlv  applied,  and  the 
defendant  was  not  entitled  to  nis  supersedeag. 
— Rule  refused. 

NEW  RULE  OF  COURT. 

Michaelmas  Tkrm.-t-2  Vict. 

(Sittings  in  Banco.) 

Admission  of  Attomtys* 

"  Whereas  it  is  provided  by  the  Act  of  the 
1st  and  2nd  of  her  present  Majesty,  c.  45, 
sect.  3,  that  after  the  1st  day  of  November, 
1838,  any  person  entitled  to  be  admitted 
an  attorney  of  any  of  the  superior  courts  of 
common  law  at  Westminster,  snail,  after  being 
sworn  in  aud  admitted  as  an  attorney  of  any 
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dito  of  the  sdd  courts,  be  entitled  to  pradise 
in  any'  other  of  the  said  courts  upon  signing 
the  roll  of  such  court,  and  not  otnerwise,  in 
like  manner  as  if  he  had  been  sworn  in  and 
admitted  an  attorney  of  such  court,  provided 
that  no  additional  &e  besides  those  payable 
under  an  act  of  the  first  year  of  the  reign 
of  her  present  Majesty,  c.  66,  shall  be  oe- 
manded  or  paid ;  and  that  the  fees  payable  for 
audi  admission  shall  be  apportioned  in  such 
manner  as  the  judges  of  the  said  courts,  or 
any  eight  of  them,  shall  by  any  rule  or  order 
made  in  term  or  vacation  mrect  and  appoint! 
**  We,  therefore,  direct  and  appoint,  that  the 
leea  nayable  byvirtue  of  the  said  last-mentioned 
act  for  the  judge's  fiat  be  received  in  the  first 
insUnee  by  the  clerk  of  the  judse  granting  the 
fiat,  and  paid  over  by  him  to  the  Clerk  of  the 
Chkf  Justice  or  Chief  Baron  of  the  Court,  as 
the  case  may  be,  and  the  day  after  each  term 
an  the  fees  so  received  shall  be  divided  into 
15  pofrtions,  one  of  which  shall  be  paid  to  the 
clenc  or  clerks  of  each  judge ;  and  further, 
that  the  fees  payable  by  virtue  of  the  said  act 
to  the  ushers  shall  be  received  in  the  first  in- 
stance  by  one  of  the  ushers  of  the  Court  in 
which  the  admission  shall  take  place,  and  shall 
on  the  day  after  each  term  be  divided  into 
three  equal  portions,  one  of  which  shall  be 
paid  to  the  ushers  of  each  court. 

**  DbKIIAH,  *'  J.  B.  BoSAlfQtTST, 

**  N.  C.  TiNDAL,    "  E.  H.  Aldbhsoh, 
"  AsncoEit,  **  J.  Pattbsok, 

"  J.  A.  Park,      "  J.  Gurnbt, 
**  J.  LrrriiiSDALB,  "  J.  Wiluahs, 
"  J.  Vaughak,      "  J.  T.  Coleridge, 
"  J.  Parke,         "  T.  Coltman." 


BusiKEss  of  the  Court. — Nov.  6. 

Lard  Deiman  stated,  tluit  to-morrow  and 
Thnisday  the  Court  would  take  the  peremp- 
tofT  paper,  and  that  after  those  days  the  re- 
nkff  huflinesB  would  be  proceeded  with,  that 
10,  the  Court  taking  the  different  papers  on 
the  ufloal  days. 

Crbswell  V,  Norton. 

AU&m^B  net  admitted  in  Chancery-^-whaher 

entiUed  to  CoBie  far  practinng  in  the  latter 

Chart. 

In  this  case  the  plaintiff,  an  attorney, 
brought  this  action  to  recover  the  amount  of 
his  bill  of  costs  for  services  he  had  performed 
as  an  attorney  in  the  country.  To  this  the 
defendant  pleaded  that  the  plaintiff  had  trans- 
acted the  business  as  a  sobcitor  in  Chancery, 
though  at  the  time  he  was  not  a  solicitor  m 
ChaiHsery,  but  it  was  admitted  he  was  an  at- 
torney. It  was  therefore  contended  that  the 
present  action  could  not  be  maintained.  The 
jury  found  a  verdict  for  the  defendant. 

bwgham^  on  an  early  day  that  term,  moved 
for  a  rule  to  shew  cause  why  this  verdict 
should  not  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff,  contending  that  the  statute 


1  Vict.  c.  56,  s.  4,  would  ouve  thA  defect,  if 
their  Lordships  considered  the  act  had  a  re* 
trospective  operation. 

liord  Denman  now  said,  that  the  act  could 
not  be  considered  as  having  a  retrospective 
operation. — Rule  refused. 

BAIL  COURT. 
FirfA  Day  of  Term. 

Bill  for  abousuimo  iMpRisoNifsi^T  for  Debt. 

Hodges  applied  for  a  rule  for  an  attach- 
ment i^ainst  the  sheriff  for  not  bringing  in 
the  body. 

LiiTLEDALE.  J. — ^ThcTe  is  no  bringing  in 
the  body  now. 

Hodges, — But  the  default  was  committed 
before  the  passing  of  the  late  act.  and  in  cir- 
cumstances which  would,  as  I  tnihk,  entitle 
us  to  have  the  attachment  as  a  security. 

LiTTLEDALE,  J. — All  that  would  of  course 
have  depended  upon  the  circumstances  of  the 
case.  But  as  the  bringing  in  of  the  body  U 
abolished,  all  the  consequences  of  that  practice 
must  be  abolished  with  it. 

Hodges  was  proceeding  to  shew  that  the  case 
would  be  a  case  of  har<£hip  on  his  client,  but 

LiTTLkDALE,  J.,  Tcfuscd  to  cutcr  into  any 
consideration  of  the  circumstances  of  the  6ase, 
but  gave  the  counsel  permis^on  to  appfytothd 
full  court. 

Theobald  applied  in  a  umilar  case,  and 
with  the  same  result. 

In  another  case 

A.  S.  Bawling  later  in  the  day  asked  for 
a  rule  nin  for  the  purpose  of  allowing  the 
question  to  be  argued,  but  the  Coturt  refused 
to  grant  even  a  conditional  rule. 


A.  S.  Dawling  this  morning  made  hism6tioii 
to  the  Court,  when  Lord  Dbkman,  C.J.  granted 
the  Ride. — Nov.  4. 

Attorneys'  Affrbnticbs. 

Interruption  of  Service  by  the  adofOod, 

Ex  parte  Hodob. 

John  Bailey  applied,  on  the  part  of  Mr. 
Hodge,  for  liberty  to  go  before  the  examiners, 
notwithstanding  that  he  had  been  preventea 
by  ill  health  from  attending  to  the  business 
during  the  last  year  of  his  articles.  The  ill- 
ness was  of  a  serious  character,  and  threatened 
to  end  in  a  pulmonary  consumption.  The 
clerk,  under  tne  advioe  of  his  medical  attend- 
ants, was  obliged  to  go  to  Italy  for  more  than 
twelve  months. 

The  Court  granted  the  amplication  after 
some  hesitation,  relying  principally  ujpon  the 
authority  of  ex  parte  MatthewSy  (1 B.  &  Aid.), 
and  upon  the  fact  that  the  sufficiency  of  the 
clerk  must  be  tested  by  an  examination  be* 
fore  he  can  be  admitted  to  practise. 
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WsLM  «.  Day.— iVbf .  3. 


Distren-Hfti  the  Biaht  of  a  Landlord  to  distrain 
Goods  removed^  where  Bent  not  aetualfy  due. 

This  action  was  brought  by  Mr.  Wells,  who 
was  formerly  clerk  to  one  of  the  judges  of  the 
Common  Pleas,  against  the  defendant,  who 
carried  on  the  business  of  a  house-agent  in 
Biflhopsgate-street,  to  recover  damages  for  a 
wanton  and  oppressive  trespass.  In  the  early 
part  of  last  year  Mr.  Wells  took  of  Mr.  DaV 
the  house,  19,  Westmoreland-place,  City-road, 
for  a  year,  the  rent  to  be  paid  quarterly.  The 
rent  lor  the-  first  three  quarters  was  paid, 
though  not  with  the  punctuality  that  Mr.  Dav 
lequued.  On  the  22nd  of  March,  Mr.  Welh 
removed  with  his  family  to  Upper  Park-place, 
Islington-road.  On  the  29th,  the  defendant 
(the  son  of  the  landlord)  went  to  the  house 
and  saw  Mr.  Wells,  and  stated  that  he  had 
come  for  the  rent.  Mr.  Wells  told  him  that 
he  should  have  it  on  the  following  day.  Mr. 
Day  said,  "  No ;  he  must  either  have  the  rent 
or  the  goods."  Mr.  Wells  desired  him  to  wait 
until  he  tried  to  get  the  rent ;  but  he  refused, 
and  went  up  stairs  and  seized  the  best  bed,  and 
also  a  table,  desiring  a  porter,  named  Hall,  to 
walk  off  with  them.  Mr.  Wells  at  last  pro- 
cured the  money,  and  paid  6L  17s.  6d,y  the  rent 
being  RL  15«.,  and  half-a-crown  being  paid  to 
Hall,  who  was  represented  to  be  a  broker. 
Now,  he  (Mr.  PlaU)  submitted  that  these 
ffoods  were  never  liable  to  be  distrained  or  fol- 
lowed, unless  at  the  time  of  their  removal  rent 
was  due;  but  Mr.  Day,  who  was  well  ac- 
quunted  with  the  technicalities  of  the  law, 
cnose  to  assert  a  pretended  ri^ht  to  distrain 
the  g#ods,  which  he  really  did  not  possess. 
This  was  not  the  mode  in  which  a  man  ought 
to  assert  his  rights,  and  Mr.  Day's  object  was 
evidently  to  annoy  Mr.  Wells.  This  was  the 
trespass  complained  of,  and  the  defendant  had 
pleaded  not  guilty.  He  would  now  proceed 
to  prove  the  circumstances  in  evidence ;  and 
when  that  was  done,  he  was  confident  the  jury 
could  have  no  difficulty  in  giving  a  verdict  for 
the  sum  extorted,  and  such  damages  as  they 
thought  would  compensate  Mr.  Wells  for  the 
improper  act  of  Mr.  Day. 

Witnesses  were  then  called  to  prove  the 
facts. 

The  Attorney 'General  contended  that  a  more 
trumpery  action  had  never  been  brought  into 
a  court  of  justice,  and  that  no  real  grievance 
had  been  sustained  ;  for  it  was  quite  clear  that 
there  was  a  debt  of  51.  I5s.  due,  and  that  a 
palpable  attempt  had  been  made  by  Mr.  Wells 
to  aefraud  Mr.  Day,  by  a  clandestme  removal 
of  his  goods,  for  the  purpose  of  evading  a 
distress. 

Piatt  said  his  learned  fiiend  had  not  put 
that  on  the  record. 

The  Attorney-General  did  not  know  that  it 
was  necessary,  even  if  he  wished  to  adopt  it 
as  a  substantial  defence. 

LiTTLEDALE,  J.,  Said,  it  had  been  decided 
in  two  or  three  cases  that  it  was  necessary  it 
should  be  put  on  the  record.  But  these  goods 
were  removed  before  the  rent  was  due. 


The  Attorney-General  Baidy  that  at  all  events 
he  had  a  clear  right  to  urge  this  topic  to  the 
jury  in  mitigation. 

LiTTLEDALE,  J. :  Undoubtedly. 

The  learned  gentleman  then  proceeded  with 
his  address,  commenting  on  the  evidence  at 
considerable,  length,  contending  that  there  had 
clearly  been  a  removal  to  avoid  a  distress.  It 
would  be  for  his  Lordship  to  say  whether,  as 
the  rent  had  not  actuall  v  become  due  at  the 
time  of  the  removal— altnough  it  was  in  con- 
templation of  the  rent  becoming  due,  and  to 
prevent  the  distress,  that  these  goods  were  re- 
moved— ^whether  this  was  a  case  within  the 
statute.  If  a  tenant  mi^ht  remove  his  goods 
to  avoid  a  distress,  then,  m  strict  law,  the  pro- 
ceeding of  Mr.  Day  could  not  be  justified ; 
but  he  trusted,  if  that  should  be  hb  Lordship's 
opinion,  that  the  jury  would  give  only  nominal 
damages. 

LiTTLEDALE,  J.,  Said,  that  in  his  opinion, 
in  point  of  law,  the  act  of  the  11th  Geo.  2, 
did  not  apply  to  a  case  of  removal  where  the 
rent  had  not  become  due ;  and  if  it  did  apply, 
it  ought  to  have  been  pleaded  and  put  upon 
the  record.  The  question  for  the  jury  to  de- 
cide was,  what,  under  all  the  circumstances  of 
the  case,  was  the  proper  amount  to  be  given 
in  damages. 

The  jury,  after  deliberating  eight  or  ten 
minutes,  found  for  the  plaintiff— Damages 
Twenty  Pounds. 

PlaU  and  Lee  for  the  plaintiff. 

The  Attorney-General  for  the  defendant. 
{Before  Mr.  Justice  Littledale.) 

Abolition  of  Imprisonmbnt  for  Debt  Bill, 
SECT.  7. — Nov.  6. 

Hvmfrey  applied  to  the  Court  for  a  rule, 
calling  upon  a  plaintiff  to  shew  cause  why 
the  bail  given  in  this  case  should  not  be 
exonerated  upon  the  defendant  entering  a  com- 
mon appearance.  The  application  was  founded 
upon  tiie  equity  of  the  7th  section  of  the  Act 
for  Abolishmg  Imprisonment  for  Debt,  which 
provided  that  every  person  who  should  be  in 
custody  on  mesne  process  at  the  passing  of  the 
act,  and  who  should  not  have  filed  a  petition 
in  the  Insolvent  Debtors'  Court,  may  be  dis- 
charged out  of  custody  on  filing  a  common 
appearance  to  the  action.  The  learned  counsel 
ODserved,  that  since  the  passing  of  the  act  a 
multitude  of  commentators  had  published  their 
opinions  upon  the  subject,  but  that  they  were 
all  unanimous  in  saying  that  the  section  in 
question  applied  to  tne  cases  of  persons  out  on 
bail  as  weU  as  those  in  actual  custody  ;  for  as 
it  was  in  the  power  of  the  bail  to  render  the 
prisoner  in  their  own  discharge,  and  as  the 
prisoner,  when  so  rendered,  would  be  unques- 
tionably entitled  to  his  discharge  under  the 
section,  as  he  would  then  be  in  custody,  it 
would  be  absurd  and  useless  to  put  him  to  the 
trouble  and  expense  of  causing  himself  to  be 
placed  in  custody  for  the  mere  purpose  of 
thereby  entitling  himself  to  be  discnarged. 
He  hoped,  theretore,  that  the  Court  woula  be 
of  opinion  that  he  was  entitled  to  the  rule. 
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althoi^h  the  daas  of  penons  to  which  his 
client  belonged  were  not  expiea^y  mentioned 
in  the  seetion. 

LMeeUde^  J^  said,  that  he  asreed  in 
opinion  with  Mr.  Humfr^y  and  that  from 
some  conyenation  which  he  had  had  with  the 
other  jud^  on  the  point,  he  thought  that 
their  opinions  were  the  same  as  his  own,  and 
be  had  been  about  to  act  in  accordance  with  it 
in  a  case  which  occurred  before  him  at  cham- 
bers. One  of  the  parties  in  that  case  had, 
howerer,  brought  him  a  newspaper  containing 
a  report  of  a  case  which  arose  in  the  Court  of 
Common  Fleas,  and  in  which  the  judges  of 
that  Court  were  represented  to  have  expressed 
an  opinion  that  the  section  did  not  apply  to 
any  defendants  except  those  who  were  m  ac- 
tual custodv.  Upon  the  authority  of  this 
case  he  hai  held  back  his  deci^ons  for  the 
present. 

BmKfirty  said,  that  the  Court  of  Com- 
iium  Pleas  had  merely  expressed  an  opinion 
thai  the  question  was  one  which  ought  to  be 
discussed,  and  that  they  had  therefore  granted 
in  the  case  before  them  a  rule  niH  lor  that 
parpose. 

His  Lordship  then  granted  a  conditional  rule 
in  the  present  case. 

COMMON  PLEAS. 
Batsman  v.  Dunk. — Nov,  2. 
AUdUwn  of  Arrest  for  Debt  Billy  Sect.  6. 
Wtldey  S.y  applied  to  set  aside  an  order  of 
CSotmany  J^y  for  cancelling  the  bail-bond,  and 
enteruig  an  emnerfUur,  The  learned  Serjeant 
observed,  that  there  arose  in  this  case  a  point 
of  general  importance,  in  the  construction  of 
the  Act  for  Abolishing  Imprisonment  for  Debt. 
It  appeared,  that  the  defendant  was  a  native 
of  Lreland,  and  generally  redded  in  that  coun- 
try. Having  come  over  to  England,  he  was 
amsted  at  the  suit  of  the  plaintiff.  The  act 
of  1  &  2  Vict,  for  Abolishing  Imprisonment- 
{6r  Debt  on  Mesne  Process  having  come  into 
operation  on  the  1st  of  October,  an  application 
ni-as  subsequently  made  to  Cokmany «/.,  under 
the  6th  clause  of  that  act,  which  empowers  the 
Court  or  a  judge  to  order  the  dischaige  of  any 
peison  in  custody  on  mesne  process.  The  appli- 
cation was  opposed  upon  an  affidavit,  stating 
that  the  defendant  was  about  to  return  to 
Ireland  immediately.  The  learned  judge, 
however,  granted  an  order  to  exonerate  the 
hail,  and  Uie  learned  serjeant  now  moved  to 
dischaige  that  order.  He  contended  that  the 
-words  of  the  clause  only  applied  to  a  defend- 
ant actually  in  custody,  ana  not  a  party  who 
-was  at  laige  upon  bail,  and  tliat,  at  all  events, 
even  if  the  equity  of  the  statute  should  be 
held  to  apply  to  the  exoneration  of  bail,  this 
-vrae  not  a  case  in  which  the  court  or  a  judge 
should  exercise  their  discretion  in  favour  of 
such  an  application,  when  it  appeared  that 
the  defendant  was  about  immediately  with- 
drawing to  another  country,  where  it  might 
he  impossible  to  find  him  after  judgment 
ahoula  be  recovered  agunst  him.  He  uiged 
that  it  was  extremely  important  to  the  great 


trading  classes  of  this  oommeidal  oomitry 
that  tne  provisions  of  an  act,  which  was  at 
present  merely  speculative,  shotdd  not  be  ex- 
tended at  the  outset  beyond  their  strict  and 
reasonable  import. 
The  Court  granted  a  rule  to  shew  cause. 

Attwood  9.  Small  and  Others. — iVbtr.  5. 

Sir  W.  FoUett  moved  for  a  rule  to  riiew 
cause  whv  the  verdict  found  for  the  plaintiff 
for  2,06d/.  should  not  be  set  aside,  and  a  ver- 
dict entered  for  the  defendant.  The  cause  waa 
tried  before  Lord  Abinper  at  the  last  Stafibid 
assizes.  It  was  an  action  on  a  specif  contract 
to  recover  eleven  years  and  a  half  interest  on 
certain  instalments  of  375,000/.,  at  five  per 
cent.,  from  October  1, 1832,  to  April  1, 1838. 
The  amount  of  the  interest  claimed  on  the  in- 
stalments was  89,375/.,  and  there  was  a  fur- 
ther sum  of  13,614/.  claimed  as  interest  due 
upon  each  half  year's  interest  that  fell  due  on 
such  instalments.  On  the  question  lespecting 
ihh  latter  sum,  which  was  the  only  question 
left  to  the  jury,  they  found  a  verdfct  for  the 
defendant;  but  with  respect  to  the  2,063/. 
there  was  nothing  left  to  the  jury,  his  Lord- 
ship deciding  that  it  turned  altogether  upon  a 
matter  of  law ;  87,312/.  had  been  paid  into 
court;  therefore,  if  the  question  as  to  the 
2,063/.  were  decided  in  favour  of  the  defend- 
ants, they  would  be  entitled  to  a  verdict  in 
their  &vour  on  the  whole  of  the  case.  Now 
the  right  to  the  sum  of  2,063/.  depended  upon 
the  question  whether  the  plaintiff  was  enti- 
tled to  4/.  lOtf.  or  51,  per  cent,  on  a  sum  of 
75,000/.  The  first  contract  took  place  between 
the  parties  in  the  month  of  May,  1825,  by 
whicn  the  plaintiff  agreed  to  sell  certain  ndnes 
to  the  defendants  for  600,000/.,  of  which 
25,000/.  wf»  deposited  in  the  hands  of  a  third 
party  to  be  paia  over  to  the  plaintLflF  on  the 
execution  of  the  contract.  200,000/.  was  to 
be  paid  to  him  on  the  1st  of  October  follow- 
ing; three  other  sums  of  100,000/.  each  at 
three  different  subsequent  dates,  and  the  re- 
maining 75,000/.  on  the  15th  of  October,  1827 ; 
together  with  interest  upon  the  said  several 
instalments  of  5/.  per  cent,  per  annum.  On 
the  1st  of  October,  1825,  the  plaintiff  was  not 
in  a  condition  to  make  out  a  complete  title ; 
and  consequently,  on  the  4th  of  November, 
a  new  contract  was  entered  into,  yatyina;  the 
terms  of  the  former  one,  and  providing, 
amongst  other  things,  by  way  of  a  security 
against  a  defective  title,  that  the  75,000/.  ^ould 
remain  by  way  of  mortgage  on  the  property 
at  4|  per  cent,  interest  for  14  years  m>m  the 
15th  of  October,  1827,  and  that  the  defendants 
were  not  to  be  personally  liable  for  payment 
of  the  same,  but  only  for  the  interest.    The 

Slaintiff,  also,  by  that  contract  agr^  to  aban- 
on  50,000/.,  of  the  purchase-monev.  A  bill 
wasafterwaids  filed  in  the  court  of  the  Exche- 
quer by  the  defendants,  charging  the  plaintiff 
with  fraudulent  misrepresentation  as  to  the 
value  of  the  property,  and  Lord  Lyndhurst 
decided  that  the  contract  was  void  on  that 
ground.    The  plaintiff  appealed  from  that  de* 
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pi^iu  aqd  1^8  LcNdflbip's  judgmant  was  f«- 
yersed  by  the  Houfie  of  Lords.  The  present 
^^nt  ^tion  was  then  brought  to  recover  the 
arrears  of  interest  due,  and  the  sum  of  87,312/. 
as  before  stated,  paid  into  court.  It  was  con- 
tended ]}y  the  defendants  that,  according  to 
the  terms  of  the  contract,  they  were  only  li- 
able to  pay  4/.  10s,  per  cent,  on  the  7£i,000/. ; 
but  they  were  met  by  a  technical  objection 
jraised  by  the  plaintiff— namely,  ijaai  as  only 
so  much  of  the  contract  as  stated  the  interest 
to  be  at  the  rate  of  6L  per  cent,  was  set  out  in 
the  declaration,  and  the  defendant  had  paid 
inoney  into  court  upon  that  declaration,  he 
was  not  at  liberty  to  gire  the  contract  in  evi- 
dei^ce,  for  the  purpose  of  varying  the  purport 
of  that  set  out  m  the  declaration.  Theleamed 
counsel  contended  that  the  state  of  the  plead- 
ings did  not  nredude  the  defendants  from 
giving  the  whole  of  the  contract  in  evidence, 
to  shew  that  they  were  only  liable  to  pay  the 
•mailer  rate  of  interest,  ana  that  consequently 
the  vttrdict  ought  to  be  entered  in  tneir  &- 
Voxu, 

The  Ck)UBT  granted  a  rule  to  shew  cause. 
Nov.e. 

WUcUy  S.,  made  a  cross-motion  for  a  rule 
to  shew  cause  why  the  verdict  found  for  the 
defendant  as  to  the  claim  of  13,000/.  and  odd 
should  not  be  set  aside,  and  a  new  trial  had. 
The  learned  counsel  referred  to  the  application 
of  the  preceding  day  for  a  general  outline  of 
the  case.  When  the  case  went  down  for  trial, 
from  80,000/.  to  90,000/.  was  paid  into  court. 
The  injunction  was  put  in  on  the  part  of  the 
plaintiff  to  shew  that  the  delay  had  been  oc- 
canoned  by  the  act  of  the  defendants,  and  not 
of  him.  An  objection  was  taken,  that  he  must 
put  in  the  bill  and  answer ;  but  although  this, 
ne  contended,  was  not  necessary,  yet  the  de- 
fendants had  obviated  the  objection  by  causing 
the  answer  to  be  read  for  another  purpose. 
The  learned  Jud^e  reserved  the  point,  as  to 
whether  or  not  tne  case  came  within  the  act 
4  &  6  Will.  4,  for  the  opinion  of  this 
court,  and  then  directed  the  jury  to  say, 
whetner  or  not,  supposing  it  came  within  the 
act,  they  thought  the  plaintiff  entitled  to  in- 
terest on  the  instalments.  The  plaintiff's 
counsel  contended,  that  the  defendants  having 
obtained  possession  of  the  estate,  and  retained  the 
purchase-money,  they  should  pay  interest  upon 
the  instalments  from  the  time  they  fell  due, 
especially  as  they  were  relieved  from  iQl  personal 
liability  in  respect  of  the  principal,  and  were 
onl^  responnble  for  the  half-vearly  payment 
of  interest  on  certain  specified  days.  The 
act  of  parliament  gave  the  power  to  allow 
interest  on  sums  of  money  payable  on  a  day 
certain,  and  even  if  not  payable  on  a  day  cer- 
tain, idfier  demand  maae.  In  this  case  the 
interest  was  a  distinct  debt  from  the  principal, 
payable  on  certain  davs,  which  were  specified, 
out  redeemable  by  the  volimtary  payment  of 
the  principal  sums.  The  plaintiff  had  com- 
menced actions  for  their  recovery,  but  the  de- 
fendants had  filed  a  bill  evidently  for  the 
Dttipose  of  delay^  and  obtained  an  injunction. 
V«t  I«vd  Amget  told  tha  jury  that  they 


were  to  dismiss  from  their  minds  all  con- 
sideration in  respect  of  such  bill,  as  they  must 
suppose  it  had  been  filed  bona  fide^  and  the 
iniunction  therefore  was  the  act  of  the  court. 
The  learned  counsel  contended  Lord  Ahmg0r 
had  clearly  misdirected  the  jury  in  this  re- 
spect, inasmuch  as  the  defendants  having  filed 
a  bill  without  any  justifiable'  grounds,  and 
thereby  obtained  an  injunction,  tney  were  the 
cause  of  the  delay,  and  consequently  ought  to 
pav  interest  for  the  use  of  tne  monev.  H^ 
submitted,  therefore,  that  the  noble  and  learned 
judge  having  thus  misdirected  the  jury,  the 
plaintiff  was  entitled  to  a  new  trial. 
The  Court  granted  a  rule  to  shew  cause. 

COURT  OF  EXCHEQUER. 

Rbynolds  v.  SnufONDs. — Nw,  2. 

AholUion  of  Arrest  Bill. 

W,  H,  fVaUoH  moved  to  stay  the  pio- 
ceedings  against  the  prisoner,  who  was  about 
to  be  chaiged  in  execution,  on  the  ffround, 
that  under  the  recent  Act  for  the  Abolition 
of  Arrest  on  Mesne  Process,  such  a  step  could 
not  be  taken  under  the  particular  circum- 
stances of  the  case.  He  stated  that  the  pri- 
soner beings  in  custody  at  the  suit  of  anotner 
person,  was  now  brought  up  under  a  writ  of 
nahe(u  corpuSy  and  it  was  contended  that,  as  ^1 
power  of  arrest  was  abolished  by  the  1st  and 
2nd  Victoria,  the  present  proceeding  was  not 
one  which  could  be  adopted. 

The  Court,  however,  was  decidedly  of  opi- 
nion that  there  was  no  ground  for  the  appli- 
cation. The  proper,  and  indeed  the  only, 
course  to  chaive  a  man  in  execution  at  the 
suit  of  one  creditor,  when  he  was  already  in 
custody  at  the  suit  of  another,  was  by  wnt  of 
habems  corpus^  for  the  sheriff  could  not  take 
him  by  a  common  writ ;  and  the  new  act  was 
not  meant  to  deprive  a  creditor  of  any  rights 
which  he  might  claim  by  virtue  of  assignment 

r'nst  his  debtor.  The  point  indeed  was  so 
^  r,  as  not  to  admit  of  any  doubt,  and  the 
application  must  be  refused. 

SITTING  IN  BANCO. — NoV.   6. 

The  peremotorv  paper  of  last  term  was 
called  on  and  wholly  disposed  of,  and  the 
Court  proceeded  to  take  motions  for  New 
Trials.  No  cases  of  practical  interest  occurred. 


INSOLVENT  DEBTORS'  COURT. 
In  Be  Thomas  Ford.—- iVbo.  3. 

First  application  under  the  ll9th  Sect,  of  ike 

New  Act. 

This  was  a  case  of  an  application  on  the 
part  of  a  creditor  under  the  compulsory  clause 
of  the  new  Act  for  the  Abolition  of  Ajrest  on 
Mesne  Process. 

Mr.  Charles  Wright  applied  to  be  appdnted 
assi^ee  of  this  estate,  rord  was  a  prisoner 
in  Whitecrosfr^treet  pris(Hi.  He  had  bem 
confined  aome  yaan>    On  tha  26tb  (d  laat 
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month,  Mr.  Wright  obtaiiied  from  the  CovLvt 
aTMtiafi;  order  luder  the  36th  section,  (the 
oompiuBOiy  clause)  of  the  new  act.  Mr. Wright 
now  made  application  to  the  Court,  under  the 
45tli  section  of  the  same  act,  to  be  appointed 
assignee. 

A  long  affidavit  was  read,  containing  a 
statement  of  facts  on  which  the  application 
was  made,  and  by  which  it  appeared  that  Mr. 
C.  Wright  had  proceeded  against  the  prisoner 
under  the  statute  called  the  Lorded  Act.    No 
schedule  had  been  filed  as  ordered  by  that  act, 
neither  had  Ford  been  indicted.    Mr.  Wright 
belicTed  that  Ford  did  not  mean  to  file  a  sche- 
dule, and  also  that  he  was  possessed  of  free- 
hold and  other  property,  and  that  his  debts 
were  not  of  a  iai^e  amount.    Mr.  Wright 
therefore  prayed  the  Court  to  appoint  him 
assignee,  in  order  that  he  might  obtain  pay- 
ment of  his  claim. 

rhfi  learned  Commissioner  BowBir  granted 
the  prayer,  and  Mr.  C.  Wright  was  appointed 
assignee. 

It  is  stated  to  have  been  said  by  high  autho- 
rity^ that  there  is  no  penalty  for  disobedience 
efmtk  order  of  the  Court  under  this  sect.  (119), 
of  the  new  act ;  and  certainly,  upon  strictly 
looking  into  the  act,  such  would  appear  to  be 
the  fiict.  The  66th  section  is,  however,  open 
to  construction.  It  enacts,  that  in  case  any 
assignee,  or  other  persofi,  shall  disobey  any 
rule  or  order  of  the  Court,  for  enforcing  the 
purposes  and  provisions  of  the  act,  the  Court 
may  order  the  person  so  oflending  to  be  arrested 
and  oommitted  as  for  a  contempt.  Now,  the 
question  arises  upon  this  section,  whether 
the  words,  "  or  other  person'*  shall  apply  to 
prisoners^  or  is  to  be  confined  to  assiffnees^  or 
other  personty  who  may  be  under  any  order  of 
the  Court,  for  carrying  into  effect  the  purposes 
of  the  act.  The  latter  appears  to  be  the 
sound  construction  of  the  section,  as  the 
term,  prisoner^  is  applied  to  the  insolvent 
through  the  Act. — ^£pitob. 

CENTRAL  CRIMINAL  COURT. 
Nov.  2. 
This  day  the  Judges  met  at  the  Sessions- 
house,  Old  BaUey,  to  fix  the  times  for  holding 
tHe  Central  Criminal  Courts  during  the  ensu- 
ing mayoralty.  Chief  Justice  Denman  sub- 
mitted an  important  motion  to  the  Court, 
there  beingpresent  Judges  Tindal,  J.  A.  Park, 
Vanghaq,  Baron  Parke,  Alderson,  Gumey, 
Patteson,  Williams,  Coleridge,  and  Coltman. 
It  was,  that  a  clerk  should  be  appointed  to 
w"»«^ni  the  witnesses  and  to  aid  the  grand 
jury  in  the  same  way  as  is  done  in  the  Court 
of  Queen's  Bench.  The  motion  was  a^ed 
to,  and  the  Judges  unanimously  appomted 
Mr.  John  Chffk,  the  clerk  of  the  Court,  to 
attend  on  the  grand  jury.  One  effect  of  the 
change  will  be  to  shorten  the  sessions  by  Qne 


day,  as  on  the  first  two  days  of  the  sesrion 
the  Courts  are  frequently  waiting  for  bills 
from  the  grand  jury.  But  the  more  important 
result  wiU  be  tne  check  to  peijury,  for  which 
the  secrecy  of  the  grand  jury-room  furnished 
opportunities,  where  an  offender  could  af- 
foni  to  corrupt  the  witnesses  to  make  state- 
ments utterly  at  variance  with  those  on  which 
the  prisoners  were  committed  for  trial. 

Tne  following  days  were  fixed  for  the 
sessions  :— 

1838 :  November  26,  December  17,  Decem- 
ber 31.— 1839 :  February  4,  March  4,  April 
8,  May  13,  June  17,  July  8,  August  12,  Sep- 
tember 16,  October  21. 

The  Court  was  adjourned  until  MoadAy> 
Nov.  26. 


90tt)(ine00  in  t^e  <(ottrtit. 

SPECIAL  PAPER. 

Monday,  the  12th  day  of  November,  18M. 

Rbmanbts  from  Trinity  Trrm,  1838. 

Standing  for  Judombnt. 

Bins  9.  Watson,  demurer. 

Heard  17th  January,  1838. 

For  Aroumbnt. 
Alderman  and  Wifev.  Neale  and  others— Special  case. 
Carrall  v.  Cattell— Do. 

Thicknesae  v.  The  Lancaster  Canal  Copipaiif— O^, 
Tobin  9.  Crawford — Do. 

NEW  CASES  ENTERED. 
Miehaelnuu  Term,  1838. 
For  Aroumbnt. 
Gann  v.  Oakes — Demurrer.. 
Hopkins  V.  The  Mayor,  and  Aldermen,  and  Bur- 
gesses of  the  Borough  of  Swansea — Do. 
Morrall  v.  Lodge — Do. 
Collingboume  v.  Mantel! — Do. 
Wood  and  another,  assignees,  &c.  v.  Smith — ^Do. 
Ulph  and  another  v.  Mann  and  others — Do. 
Wallis  9.  Harrison  and  others — Do. 
Duckworth  v.  Harrison — Do. 
Boydell  v,  Jones — Do. 
Raleigh  and  others  v.  Atkmson — Do. 
JohnK>n  and  others,  assignees  v,  Williams — Do. 
The  old  Cause  List  ia  disposed  of. 

QUEEN'S  BENCH. 

MiDDLBSBX. 

Lewis  V.  Hawker 

Remanets  aftbr  Tbrm. 
Henniker  v.  Ashby 
Dane  v.  Kiricwall 

NEW  CAUSES. 
Second  Sitting  after  Term. 
Briggs  V.  Aynsworth. 

COURT  OF  CHANCERY. 
Westminster. 
For  Judgment, 

Byiield  v.  Previs— Rehearing 
Wedderbnm  v.  Wedderbum — ^Appeal 

Appeals. 
Saumarez  v.  Saumarez — Part  heard 
Melford  v.  Peters 
Ball  9.  Harris — Rehearing 
Harrison  v.  Wiltshire 
Attomey-Genend  v.  Corpontkm  of  East  Retford 
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VICE.CHANCELLOR'S  COURT. 
Wbstminbtbk. 
Short  (Unuet. 
Hancock  v.  Taylor 
Runddl  V.  Lord  RiTcrs 
Gingell  9.  Gingell 
Clapton  V,  Buhner 
Markby  v,  Markby 
Bamei  v,  Bamei 
NiooU  V.  Richardaon 
Lnmlej  v.  Scarborough 
Gee  V.Cottle 

Tolloch  V,  Wellings— Farther  directionfl  and 
Fardon  v.  Hartwell—Do. 
Slade  V,  Tooke — Do.  and  petition 
Weaton  v.  Weston 
Lowden  v.  Baker 
Nanny  v,  Wynne 
Clegg  v.  Whitley 
Dnming  v,  Durning 

Unoppaed  Petitiont, 
Clayton  v.  Greaham 
Walton  V.  Brooke 
laaacaon  v.  Croaa 
Cockran  9.  Robmaon 
Tomlinaon  v.  Bolton 
Boulger  v,  Blandy 
Tlrwor  v,  Treror 
InreTliomaa 
Jenroiae  v.  Clarke 
In  re  Dickina 
Ex  parte  Edwarda 
Howell  V.  Tate 
Wright  v.  BorradaUe 
Attorney-General  v.  Christehurch 
In  re  Oxford  Canal  Navigation  Act 
Donovan  v.  Donoran 
Gilbert «.  Royda 
Barker  v.  Okey 
Benaon  v.  Jopaon 
Ex  parte  Wdla 

To  h€  spoke  to, 
Farqnharaon  v,  Balfoor 

MotioM  kjf  Order. 
Taylor  «.  Salmon 
Torner  «.  Trelawney 
Butterworth  v.  Bamford 

A4;oumed  Cause  Petitione, 
Soame  v,  Stooghton-^By  order 
Roaaell «.  Buchanan 
Locke  «.  Colman 
Farrar  v.  Bennett 
Brandon  v.  Brandon 
Healey  v.  Healey 

Freeman  v,  Fairlie — ^Two  petitions 
M*Leod  9.  Phelps 
Ruaaell  v,  Buchanan 

The  same  v.  The  aame — Rehearing  by  order 
Brown  V,  Pearae 
Glaaaoott  v.  Bridges 
Neale  v,  Pestlethwaite 
White  V,  Sayc^— Two  petitions 
Waten  v.  Taylor 
TuUoch  V.  Simpson. 

ROLLS  COURT. 

WB8T11IN8TXII. 

Motiont  eotUinued, — 4fter  theMotione. 
Slater  v.  Willis— Part  heard 
HartweU  v.  Colvin — ^Demurrer 
Du  Hourmelin  v.  Sheldon,  (2),  ExceptionSi  further 
directions,  and  costs. 


ORDER. 
Short  and  consent  Canses,  and  consent  FMitkms 
erery  Tuesday  at  the  sitting  of  the  Court. 

COURT  OF  QUEEN'S  BENCH. 

Wbstminstsk. 
Sittmge  m  Banco, 

COURT  OF  COMMON  PLEAS. 

Wbstminstxr. 

SitHnge  in  Banco. 

COURT  OF  EXCHEQUER. 

Wbstminstxr. 

Sittinge  m  Banco. 

COURT  OF  REVIEW. 

Wbstminstbb. 

Tke  Camrt  of  Review  wiU  not  tit  to-day. 


We  are  very  sorry  that  our  Pabliahers 
should  suffer  any  loss,  or  be  put  to  any 
inlconvenience  by  party  and  priyate  malig- 
nity, through  their  being  employed  by  us 
in  publishing  this  Periodical.  In  our  pro- 
spectus, "  we  declared  thai  we  had  no  in- 
tefUitm  of  interfering  with  our  eoniempo- 
rariea"  being  satisfied  to  let  our  own 
Periodical  stand  upon  its  own  merits.  It 
is,  therefore,  with  surprise  as  well  as  pain, 
that  we  have  just  received  the  following 
letter  from  our  Publishers,  signed  avowedly 
by  the  Secretary  to  the  Law  Society,  but 
enuntating  in  fact  from  the  Proprietors 
of  a  contemporary  Periodical,  for  whom  we 
felt,  and  do  feel,  every  respect: — 

Law  Society's  HaU,  8th  Nov.,  1838. 

Gentlemen, — I  am  authorised  by  the  Committee 
of  Management  to  inform  yon,  that  they  have  ap- 
pointed another  Bookseller  to  supply  the  Society 
with  Books,  and  your  account  to  the  present  time 
will  be  paid  on  your  sending  a  receipt. 
I  am,  &c. 

R.  Maugham,  Secretary. 

Messrs.  Richards  and  Co. 

We  advise  these  gentlemen  to  take  care 
(in  time)  in  what  manner  they  throw  stones 
at  our  windows.  We  know  how  to  mend 
them. 

TO  CORRESPONDENTS. 
W.G. — ^We  have  inserted  his  solution 
of  our  Problem  No.  I,  and  we  recommend 
him  to  study  it  still  further.    We  will  reply. 


LONDON:   W.   M'DOWALL,  PRINTBR,  PSMBBRTOK 
aOWi   OOUGU  SCIUARS. 
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SATURDAY,  NOVEMBER  17,  1838. 


UWS  OF  REAL  PROPERTY, 

ESSAY  I. 

fConimued/romp.  IBJ 

OH   THB    TITLE   A    PURCHASER     MAY 
REaVIRE. 

J^  new  Statute  of  Limitatimis,  relating  to 
Seta  Property,  3  ^  4  JF.  4,  c.  27. 

WE  have  already  shewn  (a)  within 
what  time  an  ejectment  must  now  be 
ta)iight;  and  that  a  possession  of  twenty 
yesrs  without  payment  of  rent,  or  any  writ- 
ten  aelmowledgment  of  a  tenancy y  is  a  bar 
to  an  Ejectment  under  this  New  Statute; 
■nd  it  now  becomes  necessary  to  look  at  the 
metning  of  the  required  written  acknowledge 
9eni  of  a  tenancy,  that  shall  take  a  case  out 
of  this  Statute;  sect.  14  enacts,  that  when 
any  acknowledgment  of  the  title  of  the  person 
entitled  to  any  land  or  rent,  shall  have  been 
giTen  to  him  or  kts  agent  in  writing,  signed 
by  flie  person  in  possession,  or  in  receipt  of 
the  profits  of  such  land,  or  in  receipt  of 
*nch  rent,  then  such  possession  or  receipt 
of  or  by  the  person  by  whom  such  acknow- 
Wgmcnt  shall  have  been  given,  shall  be 
^^eemed,  according  to  the  meaning  of  the 
•rt,  to  have  befen  the  possession  or  receipt 
of  or  by  the  person  to  whom,  or  to  whose 
agent  such  acknowledgment  shall  have  been 
given  at  the  time  of  giving  the  same;  and 


Vol.1. 


(«)  Ante,  p.  2. 


the  right  of  such  last  mentioned  person 
or  any  person  claiming  through  him,  to 
make  an  entry  or  distress,  or  bring  an  ac- 
tion to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  and  not 
before  the  time  at  which  such  acknowledg- 
ment or  the  last  of  such  acknowledgments! 
if  more  than  one,  was  given. 

Parol  declarations  are  therefore  no  longer 
admissible  as  evidence  of  possession.  See 
Doedem.Rqfey  v.  Harborough,  (1  Nev.  & 
M.  422). 

To  this  section  we  must  add  the  28th  and 
42nd  sections  of  the  new  act;  the  former  of 
which  enacts,  that  when  a  mortgagee  shall 
have  obtained  the  possession  or  receipt  of 
the  profits  of  any  land,  or  the  receipt  of  any 
rent  comprised  in  his  mortgage,  the  mort- 
gagor, or  any  person  claiming  through  him, 
shall  not  bring  a  suit  to  redeem  the  mort- 
gage, but  within  twenty  years  next  after  the 
time  at  which  the  mortgagee  obtained  such 
possession  or  receipt,  unless  in  the  mean 
time  an  acknowledgment  of  the  title  of  the 
mortgagor,  or  of  his  right  of  redemption 
shall  have  been  given  to  the  mortgagor,  or 
some  person  claiming  his  estate,  or  to  the 
agent  of  such  mortgagor  or  person,  in  writing, 
signed  by  the  mortgagee,  or  the  person 
claiming  through  him,  and  in  such  case 
no  such  suit  shall  be  brought  but  within 
twenty  years  next  after  the  time  at  which 
such  acknowledgment,  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was 
given;  and  when  there  shall  be  more  than 
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one  mortgagor^  or  more  than  one  person 
claiming  througli  the  mortgagor  or  mort- 
gagors, such  acknowledgment,  if  given  to 
any  of  such  mortgagors  or  persons,  or  his 
or  their  agents  shall  he  as  effectual  as  if 
the  same  had  been  given  to  all  such  mort- 
gagors or  persons;  but  where  there  shall  be 
more  than  one  mortgagee,  or  more  than  one 
person  claiming  the  estate  or  interest  of  the 
mortgagee  or  mortgagees,   such    acknow- 
ledgment, signed  by  one  or  more  of  such 
mortgagees  or  persons,  shall  be  effectual 
only  as  against  the  party  or  parties  signing 
as   aforesaid;    and  the  person  or  persons 
claiming  any  part  of  the  mortgage  money, 
or  land,  or  rent,  by,  from,  or  under  him  or 
them,  and  any  person  or  persons  entitled  to 
any  estate  or  estates,  interest  or  interests, 
to  take  effect  after  or  in  defeasance  of  his 
or  their  estate  or  estates,  interest  pr  inter- 
ests, and  shall  not  operate  to  give  to  the 
mortgagor  or  mortgagors  a  right  to  redeem 
the  mortgage  as  against  the  person  or  per- 
sons entitled  to  any  other  undivided  or  di- 
vided part  of  the  money,  or  land  or  rent, 
and  where  such  of  the  mortgagees  or  per- 
sons aforesaid  as   shall  have  given  such 
acknowledgment,  shall  be  entitled  to  a  di- 
vided part  of  the  land  or  rent  comprised  in 
the  mortgage,  or  some  estate  or  interest 
therein,  and  not  to  any  ascertained  part  of 
the  mortgage    money,   the  mortgagor  or 
mortgagors  shall  be  entitled  to  redeem  the 
same  divided  part  of  the  land  or  rent  on 
payment,  with  interest,  of  the  part  of  the 
mortgage  money,  which  shall  bear  the  same 
proportion  to  the  whole  of  the  mortgage 
money  as  the  value  of  such  divided  part  of 
the  land  or  rent  shall  bear  to  the  value  of 
the  whole  of  the  land  or  rent  comprised  in 
the  mortgage. 

The  latter  section  (42),  enacts,  that 
after  the  said  31st  day  of.  December,  1833, 
no  arrears  of  rent  or  of  interest  in  respect 
of  any  sum  of  money  charged  upon  or  pay- 
able out  of  any  land  or  rent,  or  in  respect 
of  any  legacy,  or  any  damages,  in  respect  of 
such  arrears  of  rent  or  interest  shall  be  re- 
covered by  any  distress,  action,  or  suit,  but 
within  six  years  next  after  the  same  respec- 
tively shall  have  become  due,  or  next  after 


an  acknowledgment  of  the  same,  in  writing, 
shall  have  been  given  to  the  person  entitled 
thereto,  or  his  agent,  signed  by  the  person 
by  whom  the  same  was  payable,  or  his 
agent:  provided  nevertheless,  that  where 
any  prior  mortgagee,  or  other  incumbrancer, 
shall  have  been  in  possession  of  any  land, 
or  in  the  receipt  of  the  profits  thereof,  within 
one  year  next  before  an  action  or  suit  shall 
be  brought  by  any  person  entitled  to  a  sub- 
sequent mortgage,  or  other  incumbrance,  on 
the  same  land,  the  person  entitled  to  such 
subsequent  mortgage  or  incumbrance  may 
recover  in  such  action  or  suit  the  arrears  of 
interest  which  shall  have  become  due  during 
the  whole  time  that  such  prior  mortgagee  or 
incumbrancer  was  in  such  possession  or 
receipt  as  aforesaid,  although  such  time 
may  have  exceeded  the  said  term  of  six 
years. 

These  are  the  three  sections  requiring 
acknowledgments  in  writing  to  take  a  case 
out  of   the    statute,    and    these  sections 
must  be  looked  at  with  reference  to  Lord 
Tenterden's  Act,  9  Geo.  4,  c.  14,  and  to  the 
3  &  4  Will.  4,  c.  42,  s.  5.     The  dif Irenes 
of  language  in  these  sections  must  be  par- 
ticularly observed:    the   14th   section  re- 
quires that  the  acknowledgment  of  the  tide 
of  the  person  entitled  must  be  gioen  to  him 
or  his  agent  in  uniting;  the  28th  section 
requires,    that    to    take    a    case    out    of 
the  statute  and  let  in  a  right  to  redeem,, 
after  twenty  years'  possession  by  a  mort- 
gagee, an  acknowledgment  of  the  title  of 
the  mortgagor,  or  of  his  right  of  redemption, 
must  be  given  to  the  mortgagor,  or  some 
person  claiming  under  him,  or  to  the  agent 
of  such  mortgagor  or  person  in  writing- 

The  40th  and  42nd  sections,  however, 
extend  to  the  agents  of  both  parties — ^the 
hand  to  receive  and  the  hand  to  pay- 
By  the  former  section,  in  order  to  claim 
money  charged  upon  land  and  legacies  after 
the  end  of  twenty  years,  some  part  of  the 
principle  or  interest  must  be  paid,  or  some 
acknowledgment  of  right  have  been  given, 
in  writmg,  signed  by  the  person  by  whom 
the  same  shall  be  payable,  or  his  agent, 
to  the  person  entitled,  or  his  agent.  The 
latter  section,   in  order    to  recover  rent 
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i^  nx  years  from  its  beooming  due,  the 
admowtodgment  from  ^rhich  the  six  years 
shall  nm  most  be  in  writing,  giTen  to  the 
peTBon  entitled,  or  his  agent,  by  the  per- 
son by  whom  the  same  is  payable,  or  his 
apent,  Tliis  section  (42)  contains  no  aamng 
m  fmmr  of  persons  under  dUabiliHeB: 
caoaeqaently,  persons  so  situated  must  be 
g^  sii£ferers.  Sir  Edward  Sugden  has 
added  as  note,  in  his  Vendors  and  Pur- 
ehasers.  Yd*  1,  411,  wherem  he  says, 
''TIdi  dose  should  be  modified  without 
leas  of  tboe^  or  the  grossest  injustice  will 
be  committed  upon  the  just  rights  of  l^a- 
tees  and  others,  particularly  infant  lega- 
tees." 

TO  THE    KDITOR  OP   THE    LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  I. 
What  are  the  changes  made  in  the  law  by 
slat.  I  Vict,   c,  26,    "  An  Act  for  the 
Amendment  of  the  Law  with  reepect  to 

miur 

The  £rst  alteration  worthy  of  notice,  after 
the  rq>eal  of  the  stat.  of  wills  32  Hen.  8, 
c.  1,  and  Tarious  other  statutes,  is  contained 
in  aeet.  3,  whereby  it  is  enacted,  that  all 
pn^ierty  of  which  a  testator  shall  be  pos- 
sessed up  to  the  time  of  his  death,  extend- 
ing to  customary  freeholds  and  copyholds, 
estates  pur  autre  vie,  contingent  interests 
and  rights  of  entry,  and  property  acquired 
after  the  execution  of  the  wOl,  may  be  be- 
queathed (a). 

By  Sect.  7s  it  is  enacted,  that  no  will  of 
a  person  under  21  years  of  age  shall  be 
ynM. 

The  next  alteration,  and  which  is  the 
leading  feature  of  this  statute,  is  of  very 
great  importance;  instead  of  a  will  of  real 
property  requiring,  ss  heretofore,  to  be  at- 
tested and  published  in  the  presence  of 
three  witnesses  on  the  one  hand,  and  that  a 
will  of  personalty  merely  should,  on  the 
other,  be  valid,  without  in  fact  being  actu- 
*%  a^aed,  much  less  attested  (6),  it  is  now 

(a)  Onr  oorrespoodeiit  has  not  extended  his  in- 
qmrio  to  tenants  in  tail.— En. 
(*)  Wentw.  c.  I,  p.  15, 14th  Edit. 
n2 


rendered  equally  necessary  in  both  cases 
that  a  will  should  be  executed  in  the  pre^ 
sence  of  two  witnesses,  who  must  attest  the 
execution  at  the  same  time.  See  Blights 
Case,  reported  in  1  Legal  Guide,  p.  7.  It 
may  be  remarked  here,  that  according  to 
Regan's  case,  reported  t5.,  it  is  not  neces- 
sary that  the  witnesses  should  actually  see 
the  testator  sign  his  name;  it  will  be  suf- 
ficient that  he  acknowledged  it  before  a 
competent  number  of  witnesses,  not  less 
than  two  bemg  present  at  the  same  time. 

It  is  very  much  to  be  feared  that  before 
this  enactment  can  have  had  time  to  be 
understood  among  that  class  of  will-makers 
who  are  principally  afiected  by  it,  viz.  per- 
sons in  low  circumstances  and  possessed  of 
a  little  personalty  only,  and  who  employ  a 
friend  to  make  their  wills,  it  will  be  found 
that,  instead  of  having  simplified  the  mys- 
tery of  will-making,  it  will  have  caused 
many  wiUs,  which  would  have  been  Tahd 
under  the  old  law,  to  be  declared  void  for 
want  of  two  witnesses  (c). 

Hie  next  alteration  also  concerns  the  ex- 
ecution of  wiUs,  and  effects  a  very  great 
change  in  the  law.  Hitherto,  lawyers  have 
been  accustomed  to  consider  that  any  ap- 
pointment in  execution  of  a  power,  whether 
by  deed  or  will,  in  order  to  its  validity, 
must  oonfixrm  in  all  its  parts  to  the  direc- 
tions contained  in  the  deed  creating  the 
power,  which  directions  or  stipulations  were 
in  the  nature  of  conditions  precedent,  and, 
without  their  having  been  first  attended  to, 
there  could  have  been  no  valid  execution  of 
the  power,  no  appointment  could  have  been 
made;  and  on  no  point  were  the  courts 
more  strict  than  this,  as  to  the  execution 
and  attestation  of  the  deed  or  will  whereby 
it  was  intended  to  execute  the  power.  But 
now,  by  the  10th  section,  all  appointments 
by  will  are  to  be  executed  like  other  wills, 
the  same  are  deckred  to  be  valid,  al- 
though the  other  solemnities  required  by 
the  deed  creating  the  power  are  not  ob- 
served; hence,  in  all  cases  of  appointments 
by  will,  it  is  not  any  longer  necessary  that 
attention  should  be  had  to  the  formalities 
required  by  the  deed  creating  the  power,  but 


(c)  JSee  Milward's  Case,  nipra*-— £d« 
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that  the  will  should  always  he  attested  in 
the  presence  of  two  witnesses,  and  this, 
whether  it  he  expressed  that  the  power  shall 
only  he  executed  hy  a  will  attested  hy  three 
or  more  witnesses  on  the  one  hand,  or  by  a 
single  witness,  or  without  any  witness  at  all 
on  the  other  (a). 

This  statute  may,  perhaps,  have  simph- 
fied  the  forms  of  attestation,  inasmuch  as 
the  sole  requisite  now  in  all  cases  seems  to 
be  the  presence  of  two  witnesses,  pubUcation 
in  any  other  manner  being  no  longer  neces- 
sary. 

By  Sect.  14,  if  any  person  ^ho  shall 
attest  the  execution  of  a  will  be  incompetent 
to  be  admitted  a  witness  to  prove  the  ex- 
ecution thereof,  such  will  shall  not  on  that 
account  be  rendered  invahd.  It  may  be 
remarked,  that  this  section  is  care^y 
worded  in  the  singular  number,  and  it  may 
be  doubted  whether  or  not  the  vahdity  of  a 
will  would  or  would  not  be  affected  in  case 
both  the  attesting  witnesses  shall  be  incom- 
petent: .the  interpretation  clause  says,  that 
'  every  word  denoting  the  singular  number 
only  shall  be  understood  to  mean  the  plural; 
this  case,  however,  seems  to  admit  of  a  rea- 
sonable doubt. 

Oifts  to  attesting  witnesses  are  declared 
void  (h).  All  wills  of  men  and  women  are  re- 
voked by  their  marriage  (c);  and  the  birth 
of  a  child  is  not  now  requisite.  And  again, 
no  will  shall  now  be  revoked  by  any  pre- 
sumed intention  on  the  ground  of  a  change 
of  circumstances;  this  can  hardly  be  said  to 
be  an  alteration,  for  the  courts  always  dealt 
most  strictly  with  such  presumption  of  an 
intended  revocation.  See  Swinb.  part  7,9  A  5, 
pi.  2,  sect.  3. 


(a)  The  statute  has  abolished  all  the  great  variety 
of  roles  that  heretofore  existed  for  making  a  valid 
wUl,  that  should  dispose  of  all  descriptions  of  pro. 
perty,  and  has  established  one  fettled  rule  (Sect.  9), 
in  their  place,  and  thus  worked  a  great  good. — £d. 

{b)  This  is  enacted  by  Sect.  15  ;  the  previous  sec- 
tion, however,  declares,  that  a  will  shall  not  be  void 
on  account  of  the  incompetency  of  the  attesting  wit- 
ness; and  by  Sect.  16  and  17,  creditort  and  eA-- 
eeutore  may  be  witnesses. — Ed. 

(e)  Our  correspondent  has  neglected  the  excep- 
tion in  this  section  (18).-'Ep. 


The  remaining  methods  by  which  a  will 
may  be  revoked  are  the  publication  of 
another  will  or  codicil,  or  by  some  writing 
declaring  the  intention,  or  by  "  otherwise 
destroying:"  and  as  to  what  sort  of  destruc- 
tion will  come  imder  the  term  *Vother- 
wise  destroying,"  see  Hobbe  v.  Knight, 
1  Leg.  Guide,  6,  where  cutting  off  the  signa- 
ture was  held  to  be  within  the  meaning  of 
this  clause;  also  Scruby  v.Fordham,  1  Add. 
78;  Moore  v.  Moore,  I  Phillim.  375;  and 
see  Grantley  v.  Garthwaite,  2  Russ.  Chanc. 
Rep.  90,  for  an  instance  of  erasure  which 
does  not  amount  to  a  cancellation. 

By  Sect.  21,  no  obUteration,  intorlinea* 
tion,  or  other  alteration,  made  in  a  will 
after  the  execution  thereof,  shall  be  valid 
or  have  any  effect,  except  so  far  as  the 
same  shall  be  necessary  for  the  correction 
of  any  clerical  error,  unless  executed  in  like 
manner  as  the  will  itself.  And  it  ought  to 
be  observed,  that  tlie  mere  initials  of  the 
subscribing  witnesses  in  the  margin  will 
scarcely  be  a  sufficient  compliance  with  this 
enactment;  but  the  names  of  the  testator 
and  witnesses  should  all  be  written  in  the 
margin,  or  the  same  may  be  noticed  in  a 
special  attestation  as  heretofore. 

But  so  far  as  regards  the  alteration  effected 
by  the  introduction  of  the  word  "  obliter- 
ation" into  this  statute,  I  am  at  a  loss  to 
know  how  it  would  operate  in  the  following 
case :  — Suppose  A.  makes  his  will,  bequeath- 
ing his  estate  to  B.  and  C,  and  the  same  is 
duly  executed,  and  A.  afterwards  strikes  his 
pen  through  the  name  of  C,  without  having 
such  obliteration  properly  executed,  would 
or  would  not  this  be  a  valid  revocation, 
pro  tanto,  notwithstanding  this  sect.  (21), 
seems  to  be  strict  in  its  terms?  Certainly,  it 
appears  to  me,  (in  the  absence  of  any  proof 
that  the  animue  revocandi  pro  tanto  were 
wanting,  when  such  obHteration  was  made), 
that  a  comrt  could  not  refuse  to  notice  the 
obliteration,  and  consequently,  that  C.  would 
be  excluded  the  benefit  of  the  bequest  to 
him  as  before  the  statute.  The  cases  of 
Larkina  v.  Larkins,  3  Bos.  &  Pull.  16,  and 
Short  T.  Smith,  4  East,  419,  which  are  in 
point,  shew  how  the  law  stood  before  the 
new  statute. 
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The  foregoing  are,  I  tluxik,  the  principal 
alterations  contained  in  this  statute;  the 
remaining  clauses  which,  however,  it  will 
be  necessaiy  to  notice,  are,  with  one  or  two 
exceptions,  declaratory  of  the  law  on  points 
whidi  hitherto  either  remained  in  some 
doubt,  or  have  only  heen  agreed  to  by  a 
sort  of  tadt  consent. 

A  will  is  to  be  construed  to  speak  from 
the  death  of  the  testator;  and  residuary 
devises  ahall  include  both  lapsed  and  Toid 
deriaes. 

By  Sect.  28,  a  devise  of  any  real  estate, 
without  words  of  limitation,  shall  be  con- 
strued to  pass  the  fee  or  other  the  whole 
estate  of  the  testator,  unless  a  contrary  in- 
teotian  appears  on  the  face  of  the  will. 

Devises  of  estates  tail  shall  not  lapse 
vben  a  devisee,  who  died  in  the  lifetime  of 
the  testator,  shall  leave  issue,  which  would 
hare  been  inheritable  under  such  entail, 
but  such  issue  shall  take  the  estate  of  his 
&ther. 

And  again,  gifts  to  children  or  other 
issue  of  the  testator,  who  die  in  his  life- 
time, leaving  issue,  shall  not  lapse.  This 
HIS  generally  felt  to  be  a  desideratum,  and 
wis,  doabtless,  give  satisfaction. 

The  act  is  to  operate  on  all  wills  after 
the  1st  of  January,  1838. 

In  oondusion,  I  may  be  allowed  to  state, 
that  the  principal  alterations  of  the  law 
contained  in  this  statute,  will  be  found  in 
Sects.  1,  2,  3,  7,  8,  9,  10,  13,  14,  15,  16, 
17, 18,  20,  21,  23,  24,  25,  28,  32  and  33; 
and  to  which  the  attention  of  students  and 
practitioners  ought  chiefly  to  be  directed; 
and  he  might  also  observe,  that  in  the  con- 
straction  of  wills  made  after  the  1st  Janu- 
ary, 1838,  this  statute  must  always  be  con- 
sulted, for  even  the  last  edition  (1838),  of 
that  veiy  excellent  work,  ''  Williams  on  Ex- 
ecutors and  Administrators,"  does  not,  it  is 
submitted,  sufficiently  explain  the  effects  of 
tins  statute.  A  Student. 


ANSWER  TO  PROBLEM  II.  in  No.  2, 

TO   TH«   EDITOR   OF   THE    LEGAL   GUIDE. 

Equity  is  a  judicial  interpretation  of 
1cws»  which,  presupposing  the  legislator  to 


have  intended  what  is  just  and  right,  pur- 
sues and  effectuates  such  intention.  The 
Aristotelian  definition  runs  thus: — "The 
nature  of  Equity  is  the  correction  of  the 
law  where  it  is  defective,  by  reason  of  its 
universality."  The  thought  is  very  saga- 
cious,  and  worthy  of  its  great  author;  but  is 
capable  of  more  elucidation  than  he  stops 
to  give  it.  By  universality,  there  is  meant 
that  the  law  deals  in  general  expressions; 
at  lea^t  so  far  general,  as  to  include  some 
cases  within  the  words  which  are  not  within 
the  reason  or  spirit  of  its  coercion,  and  to 
omit  other  cases,  which  required  the  like 
provisional  institution.  For  it  is  impossible 
that  any  premeditation  should  discover,  or 
ever  so  voluminous  a  code  express,  that 
endless  series  of  complicated  occurrences 
which  may  vary  the  moral  fitness  of  apply- 
ing positive  ordinances.  In  these  instances, 
the  law  (or  rather  the  words  of  it)  is  de- 
fective; that  is,  in  the  original  language  of 
the  definition,  it  leaves  out  something  which 
it  is  the  province  of  equity  to  supply. 

Here,  then,  a  judge  ought  to  interrogate 
himself,  what  the  lawgiver,  as  an  upright 
man,  would  have  decreed,  if  the  case  in 
question  had  fallen  within  his  foresight  and 
contemplation.  Equity,  therefore,  regard- 
ing the  intent  and  act  scrupulously,  fettered 
by  the  letter  of  the  law,  has  to  this  end  a 
twofold  operation :  sometimes  abridging 
the  comprehensiveness  of  the  text,  and 
sometimes  extending  the  words  so  fiur  as  to 
include  other  cases  within  parity  of  rea- 
son (a). 

R.  F.  L. 


(a)  Grotiiu  defines  Equity  as  being  *'  the  correction* 
of  that  wherein  the  law  (by  reason  of  its  uniTer- 
sality)  is  deficient ;  for,  since  in  laws,  all  cases  can- 
not be  foreseen  or  expressed,  it  is  necessary,  that 
when  the  general  decrees  of  the  law  come  to  be  ap- 
plied to  particular  cases,  there  should  be  somewhere 
a  power  vested  of  defining  those  circumstances 
whidi  (had  they  been  foreseen)  the  legislator  him- 
self would  have  expressed.  And  these  are  the  cases 
which,  according  to  Grotius,  "  lex  non  exaete  definit 
ted  arbitrio  honi  viri  permiitit** — Western's  Com- 
mentaries, B.  i.,  c.  11.  The  student  will  find 
much  useful  irtformation  in  these  Commentaries; 
the  chapters  upon  the  Administration  rf  Justice 
embrace  the  entire  ''  New  Legal  Constitution,*'  09 
at  present  established, — £o. 
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Problem  IIL^Rmew  of  Lard  LanufdWs  Judgment.— By  the  Editor. 


PROBLEM  III. 


What  is  the  Difference  between 
Law  and  Equity  ? 

TuLLETT  V,  Armstrong. 
Review  of  the  Judgment  of  the  Master  of 

the  Rolls,   (continued  from  p,  22). — By 

the  Editor. 

Having  shewn  the  first  introduction  of 
restraints  upon  alienation  placed  upon  pro- 
perty settled  to  the  separate  use  of  married 
women^  by  which  a  husband  is  bound  to 
maintain  his  wife  and  to  pay  her  debts, 
whilst  a  wife  is  not  bound  to  bring  any  part 
of  her  separate  property  into  the  common 
stock  for  the  mutual  benefit,  and  having  en- 
tered  upon  an  investigation  of  the  judgment 
delivered  by  the  present  Master  of  the  Rolls^ 
in  this  case  last  week,  we  propose  continuing 
that  investigation,  not  by  proeily  working 
our  way  through  a  large  space  of  time  after 
the  doctrine  was  estabhshed  and  acted  upon 
in  the  Courts  of  Equity,  but  at  once  to  pass 
on  to  modem  times,  to  look  at  the  opinions 
of  modem  judges,  and  see  the  view  that  is 
now  taken  of  this  restriction. 

We  will  for  the  purpose  look  at  what 
was  the  settled  doctrine  in  Lord  Eldon's 
time,  and  we  find  that  a  married  woman  had 
a  right  to  dispose  of  her  separate  property 
in  equity,  except  where  restraints  were  im- 
posed upon  the  gift  itself:  see  Htdm  v. 
Tenant,  (1  Bro.  C.  C.  16),  and  the  decision 
of  Sir  William  Grant,  M.  R.,  in  Essex  v. 
Atkins,  (14  Ves.  542). 

It  was  observed  by  Lord  Eldon,  in  Jack- 
son V.  Hohhouscy  (2  Mer.  483,  quoted  by 
Lord  Langdale)  that  for  many  years  after  he 
entered  into  the  profession  no  such  thing  was 
known  as  a  clause  of  restraint  upon  the 
alienation  of  a  wife's  separate  property  by 
way  of  anticipation;  and  after  shewing  its 
progress  from  Lord  Thurlow's  time.  Lord 
Eldon  made  this  observation,  that  it  was 
then  too  late  to  contend  against  the  validity 
of  a  clause  in  restraint  of  anticipation. 

We  have  shewn  in  our  last  number  the 
opinion  of  the  Master  of  the  Rolls  delivered 
in  the  present  case.     In  the  case  of  Wood- 


meston  ▼.  Walker,  (2  Russ.  &  M.  206),  cited 
by  his  Lordship,  it  was  dedded  that  a  gift  to 
the  separate  use  of  a  woman  who  was  im- 
married  Bt  the  date  of  the  will  and  at  the 
death  of  the  testator,  gave  the  legatee  an 
absolute  interest,  and  that  a  clause  restrain- 
ing her  from  disposing  of  the  gift  by  anti- 
cipation  was  inoperative :  see  Stanton  ▼. 
Hale,  (2  Russ.  &  M.  210);  Tyler  v.  Lake, 
(4  Sim.  144,  2  Russ.  &M.  183);  NewUmr. 
Reid,  (4  Sim.  141).  The  appeal  case  of 
Brown  v.  Pocock,  (2  Russ.  &  M.  210),  was 
also  cited  by  his  Lordship,  in  which  Sir /oA» 
Leach  had  held  (ib.,  189)  that  upon  a  gift  to 
a  female  for  life,  and  in  case  she  married, 
then  for  her  separate  use,  without  power  of 
anticipation,  that  the  intention  of  the  testa* 
trix  was,  that  if  the  daughter  married,  the 
interest  given  for  her  sole  and  separate  use 
should  not  be  defeated  by  anticipation,  bat 
which  doctrine  was  reversed  on  appeal. 

The  case  of  Massey  v.  Parker,  (2  Mylne 
&  K.  674),  decided  by  the  present  Lord 
Chancellor  when  Master  of  the  Rolls,  was 
that  of  a  gift  to  two  unmarried  women, 
which  was  required  to  be  under  their  sole 
control;  one  of  them  married,  the  husband 
became  insolvent,  and  the  question  was, 
whether  the  gift  passed  to  his  assignees, 
or  whether  it  was  a  separate  estate  in  the 
wife. 

There  was  much  ambiguity  on  the  face 
of  the  will;  Ex  parte  Ray,  (1  Madd.  199), 
was  cited  as  evidence,  that  the  words  sole 
control  would  give  a  separate  estate.  In 
that  case.  Sir  Thomas  Plumer  observed 
upon  the  word  sole,  that  it  meant  "  solely 
hers— for  her  sole  benefit,  and  that  it  was 
an  emphatic  and  operative  word." 

His  Lordship  was  of  opinion,  that  the 
will  did  not  give  the  interest  separate  from 
the  husband,  observing,  that  the  cases  re- 
quired very  distinct  and  unequivocal  ex- 
pressions to  create  a  separate  interest  in 
the  wife,  and  cited  Tyler  v.  Lake,  (2  Russl 
&  M.  183;  4  Sim.  144);  Stanton  y.  Hall, 
(2  Russ.  &  M.  175),  in  neither  of  which, 
did  the  claim  of  the  wife  prevail.  But  (his 
Lordship  continued),  the  more  important 
question  was,  whether  the  intention  to  give 
the  income  for  the  separate  use,  ifeufii- 
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daUfy  eagpreued,  could,  under  the  circum- 
stances, hare  effect  given  to  it,  so  as  to  de- 
prive the  hushand  of  his  ordinary  right  to 
the  property.  The  objection  was,  that  the 
legatee  being  unmarried  at  the  time  of  the 
testatrix's  death,  the  intended  restriction 
vas  moannsieni  with  the  nature  of  the  in- 
terest given,  and,  therefore,  inoperative. 
That  an  attempt  so  to  fetter  the  interests 
of  a  male  l^;atee,  cannot  succeed,  was  de- 
cided in  Brandon  v.  Robinson,  (18  Ves. 
429);  and  that  the  same  rule  applies  to  an 
tamarried  female  is  establishsd  by  Wood- 
me^ton  v.  Walker,  and  Brown  v.  Pocoek. 

His  Lordship  then  referred  to  the  only 
iDodem  case  apparently  inconsistent  with 

these  decisions,  ( v.  Lynn,  1  Younge, 

hS2),  and  observed  that  the  judgment  in 
that  ease  proceeded  altogether  upon  the  eiqh 
posed  intention,  without  reference  to  the 
rule  of  law  as  established  in  the  other  cases, 
and  further  observed,  it  had  also  been  de- 
cided that  such  fetters,  though  binding  upon 
a  married  female  legatee  during  her  cover- 
tare,  eeast  upon  her  becoming  discovert, 
{Barton  v.  Briscoe,  Jacob,  603),  in  which 
case  the  restriction  was  confined  to  existing 
coverture,  but  in  Jones  v.  Salter  (also  cited 
hv  Lord  Langdale),  (2  Russ.  &  M.  208),  a 
subsequent  marriage  was  in  terms  provided 
against,  and  yet  Sir  William  Grant  held 
that  after  the  death  of  the  first  husband  the 
legatee  had  the  absolute  power  over  the 
fund.  The  only  question,  therefore,  was, 
whether,  when  such  fetters  are  attempted 
to  be  imposed  upon  an  unmarried  female 
legatee,  and  she  marries  without  obtaining 
payment  of  the  fund,  such  fetters  are  to 
operate  during  the  coverture.  ^Tiy  were 
diey  (continues  hia  Lordship)  inoperative 
before  her  marriage  ?  Because  they  were 
inconsistent  with  the  nature  of  her  estate. 
Her  estate  and  interest  were  therefore  ab- 
solute before  marriage,  and  the  trustee  held 
the  legacy  for  her  absolutely;  she  might 
have  taken  it  herself,  or  have  given  it  to 
my  one,  and  why  may  she  not  by  the  act 
of  marriage  give  it  to  her  husband  ?  "  Upon 
primeiple,  therefore,'^  his  Lordship  said,  <*  / 
ihould  not  have  had  any  doubt  of  the  right 
of  the  husband'*    But  this  very  point  was 


decided  in  Newton  ▼•  Reed^  (4  Sim.  141), 
and  that  case  was  alluded  to  without  any 
expression  of  disapprobation  by  the  then 
Lord  Chancellor  in  Brown  v.  Pocoek;  I  must, 
therefore,  consider  the  point  as  settled. 

The  decree  was,  that  the  husband  did 
obtain  an  interest  in  his  wife's  legacy. 
(To  be  continued,) 


EXAMINATION   OF   ARTICLED 
CLERKS. 

Questions  put  by  the  Examiners, 
We  have  to  thank  "An  Articled  Clerk" 
for  some  sets  of  Questions.  We  have  very 
httle  fiiith  in  these  examinations;  seeing, 
however,  that  they  promote  industry  and 
research,  we  have  inserted  them.  It  is 
necessary,  however,  to  observe  that  the 
Questions  must  necessarily  be  varied  in 
some  shape  every  examination;  and,  there- 
fore, it  behoves  gentlemen  who  intend  to  be 
examined,  that  they  should  pursue  a  course 
of  study  that  may  enable  them  to  answer 
simples  at  least;  and  this  paper  will  be 
always  open  to  them  for  aid  in  need.  Our 
second  Problem  we  presume  to  be  a  matter 
of  course  question  at  every  examination. 


TRINITY  TERM    LAST. 

Where  did  you  serve  vour  clerkship? 

State  the  particular  (ranch  or  branches  of 
the  law  to  which  you  have  principally  i4>plied 
yourself  during  your  derksnip. 

Mention  some  of  the  principal  law  books 
you  have  read  and  studied. 

COMMON   AJO)  STATUTE   LAW  AND  PiUCTICE  OF 
TUB  COURTS. 

Before  and  after  action  Ixrought  how  must 
the  affidavits  be  entitled  ? 

What  persons  are  privileged  from  anrest  ? 

How  19  bail  above  put  in  where  the  defen- 
dant resides  in  the  country  ? 

State  the  different  methods  by  which  a  de- 
fendant may  obtain  his  discharge  upon  arrest 
on  mesne  process. 

Where  several  actions  are  brought  upon  the 
same  policy  of  insurance,  what  course  should 
be  pursued  to  avoid  the  heavy  costs  attendant 
thereon  ? 

In  what  cases  must  you  join  husband  and 
wife  in  an  action  ? 

In  cases  where  a  defendant  cannot  be  ar- 
rested, or  is  out  of  the  kin^idom,  state  the  best 
mode  to  proceed  against  lum. 
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Qfimiuma  pidhftU  Examin^n. 


In  wliAt  caBM  mAy  yon  compel  a  pliuntiff  to 
give  secority  for  costs,  and  what  is  the  mode 

State  a  few  instances  of  what  are  called  spe- 
cial pleas. 

What  proceedings  wonld  yon  take  in  order 
to  enforce  a  iudgment  agidnst  the  heirs,  execu- 
tors, or  administrators  of  a  defendant? 

In  a  guarantee  on  hehalf  of  a  third  party, 
must  any  consideration  be  stated,  and  how  and 
of  what  Kind  should  it  bel 

In  what  cases  will  the  court  direct  the  bail 
bond  to  stand  as  a  security? 

Can  parol  eyidence  in  any  and  what  cases  be 
admitted  in  contradiction  or  explanation  of  a 
written  contract? 

Where  several  actions  are  brought  on  a  bill 
of  exchange  or  promissaiy  note,  upon  what 
terms  can  the  acceptor  of  the  bill  oi  exchange 
or  the  drawer  of  the  promissory  note  now  stay 
iheproceedings? 

Has  an  attorney  any  lien  upon  a  judgment? 
and  if  so,  of  what  nature? 

CONVEY  AKCTNO. 

state  the  distinction  between  real  and  per- 
fionalproperty. 

What  IS  a  fee  nmple  estate  in  land,  and  how 
does  it  differ  from  a  oase  fee  ? 

What  are  the  denominations  and  qualities 
of  other  estates  in  luid  less  than  fee  simple? 

What  are  the  general  rules  as  to  descent  of 
freehold  lands  of  inheritance? 

What  are  copyhold  estates  and  their  most 
common  incidents? 

What  is  a  mortgage? 

What  are  the  requisites  for  a  will  to  pass 
real  estates? 

What  is  livery  of  seisin? 

Can  a  conveyance  of  real  estate  be  made  by 
deed,  without  livery  of  seisin  or  enrolment, 
and  what  are  the  principal  parts  of  such  a  deed, 
and  what  forms  are  requisite  for  its  validity? 
.  By  what  means  can  a  married  woman  con- 
vey or  charge  a  real  estate,  of  which  she  is 
seised  in  fee  simple  or  fee  tail  ? 

What  are  the  principal  parts  of  a  lease  for 
years  of  land  or  houses  at  rack  rent,  and  what 
are  the  covenants  usually  entered  into  by  les- 
sors and  lessees  in  such  leases? 

If  a  man,  seised  in  fee  of  land,  contract  with 
another  for  the  sale  of  it,  and  both  ptfrties  die 
before  the  sale  is  completed,  does  the  contract 
continue  in  force,  ana  what  is  the  consequence 
as  regards  the  title  to  the  land,  and  also  as  re- 
gards the  title  to  the  purchase-money? 

Can  a  trustee  for  sale  become  a  purchaser  of 
his  trust  estate? 

In  cases  where  the  title  deeds  cannot  be  de- 
livered up  to  a  purchaser,  what  is  he  entitled 
to  require? 

By  what  persons  and  by  what  means  may 
guardians  of  in&nts  be  appointed  ? 

BQDITT,  AND  PBACHCE  OF  THE  COUBTS. 

What  should  be  indorsed  upon  a  subpoena  to 
appear  and  answer? 

What  time  is  allowed  to  a  defendant  to  ap- 


pear, after  he  baa  been  aerred  with  a  aab- 

poena? 

What  is  the  course  for  enforcing  an  appear- 
ance against  a  defendant  who  will  not  appear? 

What  time  is  given  to  a  defendant,  after  ap- 
pearance, for  demurring  to  a  bill? 

When  %vill  an  answer  be  deemed  sufficient? 

In  what  way  is  a  special  injunction  to  be  ob- 
tained, and  in  what  cases  may  it  be  obtained 
without  notice? 

When  and  how  can  a  defendant  apply  to  dis- 
solve a  special  injunction? 

Can  infants  or  married  women  consent  to 
any  order? 

What  must  be  done  on  the  jpart  of  a  plain- 
tiff, to  put  a  cause  at  issue  agamst  defendants? 

To  whom  must  a  party  apply  for  an  order 
to  enlai]Q^  publication  ? 

On  whom  should  the  subpoena  to  hear  judg- 
ment be  served  ? 

On  what  day,  after  service  of  an  order  nui 
to  confirm  a  report,  can  the  order  absolute  be 
moved  for? 

Will  a  court  of  equity  give  any  and  what 
relief  to  a  creditor  or  purchaser  for  a  valuable 
consideration,  who  disputes  the  title  of  a  party 
claiming  under  a  voluntary  settlement  or  con- 
veyance ? 

W  ill  a  court  of  equity  give  relief  where  a 
person  claims  a  benefit  under  a  will,  and  in- 
sists, at  the  same  time,  on  claiming,  under  a 
different  title,  property  which  the  testator 
treated  as  his  own,  and  disposed  of  otherwise 
by  the  same  will?  and  what  is  the  nature  of 
such  relief? 

Will  a  court  of  equity  enforce  a  trust  for  an 
unmarried  woman,  so  as  to  secure  property  for 
her  frx)m  the  controul,  disposition,  or  inter- 
meddling of  an  after-taken  husband  or  his  cre- 
ditors? 

BANKBCFTCT,  AND  PRACTICE  OF  THE  COURTS. 

State  the  proceedings  necessary  to  be  taken 
to  obtain  a  town  fiat. 

The  like  as  to  a  country  fiat. 

State  the  proceedings  necessaiy  to  obtain  an 
adjudication  of  bankruptcy  on  a  fiat. 

Where  the  evidence  of  a  person  in  custody 
is  required,  state  the  proceeoings  necessary  to 
procure  his  attendance  before  the  commission- 
ers. 

What  particulars  are  neoeasaiy  to  be  stated 
in  an  affidavit  or  deposition,  to  prove  a  debt 
under  a  fiat  ? 

Is  a  surety  for  the  bankrirot  entitled  to 
prove  under  the  fiat,  in  any  ana  what  cases  ? 

By  whom  are  assignees  of  the  bankrupt's 
estate  chosen  ? 

Wliat  steps  are  necessary  to  perfect  the  ap- 
pointment of  assignees  in  a  country  fiat  ? 

Con  the  appointment  of  assignees,  by  credi- 
tors, be  rejected,  and  by  whom  ? 

Can  the  messenger,  under  a  warrant  of  sei- 
zure, break  open  doora  of  premises  not  belong- 
ing to  the  bankrupt,  to  obtain  possession  o£ 
gc^ds  of  the  bankrupt,  supposed  to  be  con- 
cealed? 

Aflera  bankrupt  has  paawd  his  examination 
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and  obteiaed  hiB  certificftto,  eui  he  afterwaida 
be  sabjected  to  examioatioDy  and  how  ie  it  to 
be  aooompUshed  ? 

What  number  and  description  of  creditors 
are  required  to  sign  a  bankrupt's  certificate  ? 

If  ue  bankrupt  be  in  custody  on  civil  pro- 
oesB  on  obtaining  his  certificate,  state  the  pro- 
eeedinga  neceeeary  to  obtain  his  dischaigef 

Can  any  and  what  number  of  creditors,  and 
how,  bind  the  rest  to  accept  a  composition 
offend  by  the  bankrupt  ? 

If  a  certificate  be  signed  by  the  creditors  and 
the  oommiasionerB,  and  confirmed  by  the  Lord 
Chancellor,  can  it  be  recalled,  in  any  cases  and 
by  what  means? 

In  case  a  bankrupt  shall  have  entered  into 
an  agreement  for  tne  sale  of  an  estate  or  in- 
terest in  land,  what  course  must  the  Tender 
ponue  to  obtain  the  performance  or  abandon- 
ment of  such  agreement? 

Under  what  circumstances  are  persons  pav- 
ing to  the  assignees  of  a  bankrupt  any  debt 
clftimed  by  them,  or  delivering  up  any  real  or 
personal  property  to  such  assignees  without 
nroceedln^  a^;ainst  them,  discharged  from  all 
niture  claim  m  respect  thereof? 

In  what  mode  are  all  matters  for  the  de- 
teimination  of  the  Court  of  Review  to  be 
brought  on  before  the  court  ? 

Is  there  any  and  what  appeal  from  the  de- 
cisions of  the  Court  of  Review  ? 

CROnKAL  LAW. 

To  which  of  the  four  superior  courts  is  the 
jurisdiction  over  crimes  and  misdemeanors  con- 
fined? and  by  what  different  proceedings  is 
the  jurisdiction  chiefly  put  in  motion  ? 

What  is  the  crime  of  homicide  ?  and  state 
its  different  kinds.  Give  an  instance  of  each 
kind. 

By  whom  is  the  warrant  for  an  arrest,  in 
criminal  cases,  usually  issued  ? 

Who  may  arrest  without  warrant,  and  under 
what  ciix^umstances  ? 

What  steps  must  be  taken  by  the  party  who 
makes  an  arrest? 

In  what  class  of  offences  does  the  crime  of 
picking  pockets  technically  rank — and  what 
distinction  is  created  by  its  being  accompanied 
by  force,  or  putting  a  party  in  fear? 

If  husband  and  wife  commit  felony  toge- 
ther, what  distinction  is  made  as  to  their 
guilt? 

At  what  age  can  an  infant  commit  a  felony? 

What  is  necessary  to  constitute  perjury  ? 

What  number  of  witnesses  is  necessary  to 
obtain  a  conviction  for  perjury,  and  wny? 
Does  the  .number  vary;  and  under  what  cir- 
cumstances? 

Have  the  rules  of  evidence  in  regard  to  the 
testimony  of  Quakers  in  criminal  cases,  been 
recently  varied  in  any  and  what  respect? 

Can  husband  and  wife  be  witnesses  for  or 
against  each  other  in  criminal  cases?  and  are 
were  any  and  what  exceptions  to  the  rule? 

What  is  the  proper  test  for  determining  the 
competency  of  a  child  to  give  evidence  ? 

It  iovgeiy  now  ponidiable  with  death,  in 


amr  and  what  case?  and  QMcify  the  diief 
offences  now  so  pimishable? 

In  what  manner  is  legal  protection  to  be 
obtained  against  apprehended  violence  ? 

For  what  offences  will  an  action  lie  as  well 
as  an  indictment  ? 

Is  there  any  and  what  recent  alteration  in 
the  punishment  of  accessaries,  either  before 
or  after  the  fact. 

What  means  of  communication  must  there 
be  between  a  dwelling-house  and  an  adjoining 
building,  in  which  a  burglary  can  be  eom- 
mitted. 


Sato  i&tyottit. 


COURT  OP  CHANCERY. 
Saunberson  v.  Bailey. — Nov.  12. 

Appeal  from  the  Vtce-Chanoellor, 

(hMirueium  qf  the  Class  of  Persons  termed 

"  FirH  Cousins  or  Cousins-Cferman.^* 

The  Lord  Chancbllob. — ^The  point  to  be 
decided  was,  what  class  of  persons  were  in- 
terested in  a  bemiest  to  **  first  cousins  or  con- 
sins-german."  His  Honour  had  interpreted 
the  words  of  the  testator  to  Inchidt  first  cousins 
and  their  descendants;  but  in  this  opinion  his 
Lordship  could  not  concur.  The  will  did  not 
specificallv  settle  the  class  to  be  benefitted;  it 
was  therefore  necessary  to  examine  the  mean- 
ing of  the  word.  In  Chambenfs  Johnson*M 
Dtctionaryy  in  AinstDorthj  and  a  French  Die* 
tionary,  which  he  had  consulted,  first  cousins 
were  uniformly  described  as  the  children  ijf 
brothers  and  sisters.  There  were  no  decisions  ex- 
actly in  point,  but  there  were  authorities  from 
which  eeneral  principles  might  be  collected. 
It  had  been  determined  that  **  nephevirs"  did 
not  include  great  nephews,  Shelley  v.  Bryery 
1  Jac.  206,  and  where  a  class  of  persons  were 
pointed  out  by  the  will,  the  Court  would  not 
extend  the  meaning  of  the  term.  If  second 
cousins  could  take  under  the  beq[uest  in  ques- 
tion, then  the  third  de^e  ought  to  be  ad- 
mitted, and  so  on  indefinitely.  The  decree  of 
the  Vice-chancellor,  admitting  the  descend- 
ants of  first  cousins,  ordered  to  oe  varied. 

See  upon  this  subject.  Charge  v.  Ctood' 
year,  3  Russ.  140;  Mayott  v.  Mayott,  2 
Bro.  C.  C.  125  ;  and  Humphreys  ▼.  Hum- 
phreys, 2  Cox,  187. — ^Ed. 


Barber  v.  Barber. 
Appeal  from  the  Master  of  the  JRoUs. 
Construction  of  a  WUl.^Executor  residuary 
Legatee  bv  name  refusing  to  act. —  Whether 
he  takes  the  Legacy. 

A  person  named  Macintosh,  by  his  will, 
dated  in  1817,  bequeathed  a  sum  sufficient  to 

S reduce  an  annuity  of  fiftv  poundcTa  year  to 
ohn  aiearBiand  dueoted  that  at  the  deaUi  of 
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Sbflan  ibe  piindpal  money  was  to  be  ji^id  over 
to  his  own  son  and  daughter,  provided  that 
they  attained  the  age  of  21 .  The  testator  gave 
the  residue  of  his  property  to  the  same  child- 
ren, and,  if  they  (ud  not  attain  the  age  of  21, 
then  he  desired  that  it  might  be  divided  among 
four  persons  whom  he  named  as  his  executors. 
Tlurea  of  these  four  persons  proved  the  will 
and  acted  as  executors;  the  fourth  declined  to 
interfere ;  and  the  children  having  died  before 
they  came  of  age,  two  questions  arose'—First, 
whether  the  principal  money  of  the  annuity 
became  after  the  death  of  the  annuitant  sub- 
ject to  the  same  trusts  as  the  other  property; 
and,  secondly,  whether  the  fourth  person 
named  as  executor,  but  who  did  not  act,  took 
his  fourth  share  of  the  residuary  gift,  they 
being  being  specified  b^  name  as  tenants  in 
common,  or  whether  his  fourth  share  passed 
as  a  lapsed  leeacy  to  the  next  of  kin  of  the 
testator.  On  the  first  point,  the  Master  of  the 
Bolls  was  of  opinion,  that  the  executors  did 
not  take  any  thing  but  the  property  speci- 
fically mentioned ;  and  on  the  second  point  he 
heUd,  that  the  fourth  executor  could  not  take 
by  reason  of  his  declining  to  qualify  himself 
to  share  in  the  gift. 

The  Lord  Ghancbllob,  inffivingjudginent, 
concurred  with  the  Master  ot  the  tU)Us  in  his 
decision  on  the  subject  of  the  principal  money 
of  the  annuity.  His  Lordship  also  concurred 
in  that  part  of  the  decision  of  the  Master  of  the 
Rolls  wnich  refused  to  give  the  fourth  person 
named  as  executor,  but  who  refused  to  act,  any 
part  of  the  residuary  nft,  because  it  was  given 
to  him  by  name  on  the  condition  that  he  was 
to  assist  m  the  discharge  of  certain  duties  con- 
nected with  the  testator's  estate.  With  re- 
r,  however,  to  the  question  of  whethei* 
fourth  part  went  to  the  other  executors, 
or  to  the  next  of  kin,  his  Lordship  differed 
from  the  Master  of  the  Rolls,  beinz  of  opinion 
that  it  ought  to  go  to  the  next  of  kin.  The 
point,  as  the  Master  of  the  Rolls  observed,  was 
undoubtedly  one  of  some  nicety  and  diificulty, 
but  on  a  careful  review  of  the  authorities  and 
cases  cited,  his  Lordship  had  no  doubt  that  the 
executors  could  not  take  the  other  share. 


ROLLS'  COURT. 

COUKT  DE  HOUMEUN  V,  ShKLDON. — NoV.  10. 

Devise  of  Land  to  an  Alien. 

Pemberton — this  was  an  exception  to  the 
Master's  report,  finding  that  a  good  title  could 
be  made  te  an  estate  ordered  to  be  sold^,  and 
purchased  by  the  Earl  of  Radnor,  his  Lord- 
ship objecting  to  complete  under  the  authority 
of  dir  tfohn  Leach's  judgment,  that  the  Crown 
has  the  right  to  all  real  property  devised  te 
aliens. 

Kindersleyf  for  Lord  Radnor,  stated,  that 
Mrs.  Sheldon,  by  her  will,  left  her  laige  es- 
tates to  trustees  for  the  purpose  of  selling 
them,  and  investii^  the  produce  in  the  public 
funds ;  one-sixth  ot  the  produce  to  be  i|i  trust 
for  «u^  of  her  daughtw,  the  first  married  to 
MiA  Wobb  Weiton,  S84<9  tb»  aecoad  to  th« 


Count  du  Houmelin,  the  thiid  to  the  Count 
du  Maisselle,  and  the  fourth  and  fifth  to  other 
French  noblemen,  the  youngest  remaining 
single,  with  benefit  of  survivorshin,  and  se- 
cured over  to  the  husband  of  each  oau^hter  if 
he  survived  her,  and  to  her  children  m  suc- 
cession. The  will  was  dated  in  1824,  and  on 
the  case  coining  before  the  court,  it  was  referred 
to  the  Master,  who  found  that  the  title  was 
good,  and  made  a  decree  of  sale.  Lord  Radnor 
purchased  the  estete,  called  Lint  Manor  Farm, 
for  nearly  14,000^.,  but  he  objects  to  pur- 
chase, uxuess  the  Attorney- General  appear  in 
behalf  of  the  Crown  to  assent  to  the  decree, 
the  devisees  being  aliens,  and  the  Crown  con- 
sequently having  the  right  to  all  lands  devised 
to  aliens.  There  is  but  one  case  upon  this  im- 
portant subiect,  namely,  Foudron  v.  Cowdryy 
3  Milne  and  Keene,  383 ;  in  which  Sir  Jomi 
Leach  held  that  tne  property,  consisting  of 
freehold  houses  in  Wardour-street,  left  by  the 
will  of  an  alien,  afterwards  receiving  letters  of 
denization,  to  his  brothers  and  sisters,  aliens, 
residing  in  France,  was  not  good,  and  that  the 
Crown  had  acquired  the  sole  right  to  the  pro- 
perty. Under  these  circumstances,  he  claimed 
the  right  of  the  Earl  of  Radnor  to  have  the 
Attorney-General  a  defendant  to  the  suit. 

Pemberton,  in  support  of  the  Master's  order, 
contended  that  this  being  a  very  highly  import- 
ant question,  it  should  be  decided  iu  such  a  man- 
ner that  the  general  interests  of  thousands  of 
persons  shomd  be  protected,  for  the  honour 
of  England,  and  in  accordance  with  the  views 
of  policy  of  tlie  nineteenth  century.  If  the 
principles  aigued  for  by  Mr.  Kindersl^  were 
once  admitted,  then  no  merchant  could  cliai)^ 
his  real  estete  for  the  payment  of  his  debts,  as 
a  portion  of  his  creditors  were  aliens,  and  such 
is  the  case  with  every  merchant  in  England  ; 
then  the  debts  due  to  them  would  fall  in  to 
the  Crown.  In  the  same  manner,  if  tlie  es- 
tete were  ordei-ed  to  be  sold  bv  trustees,  and 
the  monev  distributed  in  legacies,  a  legacy  of 
500/.,  ordered  to  be  paid  in  money,  could  not 
be  received  by  an  alien,  because  the  funds 
proceed  fix)m  real  property.  But  in  this  case 
the  facts  iu  every  particular  differ  from  that 
of  Foudron  v.  Cowdry ;  here  the  persons  to 
take  are  all  denizens,  British-bom  subjects^ 
and  the  reversion  to  the  alien  plaintiffs  may 
never  teke  effect.  If  this  monstrous  proposi- 
tion could  be  held,  every  claim  on  estates  by 
foreign  creditoi's  may  be  defeated,  and  the 
attorney  would  put  in  the  claim  of  the  Crown 
to  their  debts,  to  the  destruction  of  all  inter- 
national credit.  The  Crown  has  not  tJie 
power  of  defcatim^  any  one  of  the  bequeste  to 
the  daugliters,  and  it  is  a  well-known  axiom 
in  law,  that  the  Crown  cannot  be  made  a  trus- 
tee for  any  purpose.  Under  these  circum- 
stances, lie  trusted  the  court  would  over-rule 
the  objections. 

Kindersl^  replied,  insisting  on  the  right  of 
the  earl  to  have  the  Attorney-General  a  party, 
as  the  ultimate  right  of  the  Crown  to  claim 
the  property  was  undoubted. 

Lord  iiANODALE,  M.  R.,  saidy  that  this  case 
diffa];ed  much  from  Fomnm  v.  Cknod^^  ioae* 
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Biiich  as  the  party  Icatring  the  estate,  and  those 
who,  in  the  fint  instaneey  are  to  take  under  the 
dcTisee,  are  all  natiTes  of  Great  Britain :  he 
wmild  lode  into  the  case  hefore  he  gave  judg^ 
mcsit. 


COMMON  PLEAS. 


Batexan  V,  Dunn. 


to 


i  of  Arrest  for  DeU  AT?.— Rule 
ahew  caufie  (a). 

Sfir^.JPoUoei  shewed  canse  a^inst  this  rule. 
His  client  had  made  an  affidavit,  in  which  he 
admitted  he  had  no  domicOe  in  this  country, 
but  stated  that  he  had  no  present  intention  of 
Icarag  Enffhmd.  Now,  he  (Sir  F.  PoUoek) 
considered  that  the  latter  words  did  not  mate- 
riaDj  aJter  the  case  in  favour  of  the  defendant, 
as  they  might  mean  that  he  did  not  intend  to 
leave  kngland  before  to-morrow,  or  before  this 
rale  waa  disposed  of.  The  case  must  stand 
therefore  on  the  plaintiff's  ^davit,  and  it 
would  turn  upon  the  question,  would  or  would 
not  a  judge  upon  that  affidavit  order  the  de- 
fendant to  be  held  to  bail  ?  Because,  if  he 
would,  then  this  waa  not  a  case  in  which  he 
would  exercise  his  discretion  in  ordering  the 
defendant  to  be  discharged,  or  his  bail  to  be 
exonerated ;  but,  if  he  would  not,  then  there 
was  notiiiiig  in  the  case  to  deprive  the  defend- 
ant of  the  benefit  of  this  act  of  parliament. 
Now,  although  he  (Sir  F,  Pollack)  objected  to 
the  uae  of  the  terms  <<liberally  "  and ''  strictly," 
as  applied  to  the  oonstmction  of  acts  of  partia- 
ment,  and  thought  that  there  ought  to  be 
only  one  kind  of  construction  for  statutes, 
namely,  the  true  one;  still,  as  far  as  these 
familiar  terms  were  to  be  applied  at  all  to  this 
act,  it  being  an  act  in  favour  of  the  liberty  of 
the  subject  (he  said  nothing  on  its  policy),  its 
general  provisions  ought  to  receive  a  Hbeial 
constraction,  and  the  exceptions  in  it  a  limited 
and  strict  interpretation.  By  the  7th  section 
it  was  enacted,  "  that  every  prisoner  who  at 
the  Ume  appointed  for  the  commencement  of 
this  act  shall  be  in  custody  upon  mesne  pro- 
ceas^  and  shall  not  have  filed  a  petition  to  be 
discharged  under  the  laws  in  force  for  the 
relief  of  insolvent  debtors,  shall  be  entitled  to 
his  dischaige  upon  entering  a  common  appear- 
ance to  the  action ;  provided  nevertheless,  that 
every  such  prisoner  shall  be  liable  to  be  de- 
tained by  virtue  of  any  such  special  order  as 
aforeeaiiL"  It  was  quite  clear  tiiat  imder  this 
section,  where  a  party,  although  not  in  actual 
custody  at  the  commencement,  was  out  upon 
bail,  tne  court  or  a  judge  had  the  power  to 
exonerate  the  bail,  because  they  might  at  any 
moment  render  the  defendant,  and  so  place  him 
in  actual  custody.  That  being  so,  was  there 
any  thins  in  the  case  to  bring  it  within  the  Ord 
section  ot  the  act  ?  That  section  enacted  that 
a  judge  might  by  a  special  order  direct  a 
defendant  to  be  held  to  bail  where  it  was 
shewn  by  affidavit,  to  the  satisfaction  of  such 

(a)  AntSi  p.  29. 


ind^,  that  there  was  probaUe  oauM  fbr  \^ 
lievuag  that  the  defendant  was  about  to  quit 
England  unless  he  were  forthwith  apprdiend* 
ed.  Now,  in  this  case,  the  plamtiff  did  not 
state  his  own  belief  that  the  defendant  was 
about  to  quit  England  forthwith,  nor  diadoae 
any  circumstances  from  which  the  court  could 
be  satisfied  that  such  was  the  ease.  It  might 
appear  probable  that  the  defendant  would 
soon  return  to  Ireland,  but  that  waa  not  what 
the  legislature  meant  when  they  used  the 
word  "forthwith";  from  which  it  was  mani- 
fest that  they  meant  to  allow  a  party  his 
liberty  to  the  last  poasible  moment,  under 
these  circumstances,  he  submitted  that  the 
learned  judge's  order  oueht  to  be  upheld,  and 
oonseouenUy  the  present  rule  discharged. 

Wude,  S.,  in  support  of  the  rule,  argued  that 
the  plaintiff's  affidavit,  taken  tc^ther  with 
that  of  the  defendant,  brought  the  case  Ailly 
within  the  provisions  of  the  third  section  of 
the  act.  What  did  that  section  require? 
Why,  a  statement  of  circumstances  from 
which  a  judge  would  be  satisfied  that  there 
was  probable  cause  that  the  defendant  waa 
about  to  leave  England  unless  forthwith  ap- 
prehended. Here,  then,  was  a  gentleman 
practising  at  the  bar  in  Ireland,  with  his 
domicile  in  Dublin,  having  no  permanent  i^ 
sidence  in  England,  and  stated  to  be  about  to 
return  to  Ireland,  at  the  time  of  the  year,  too, 
when  the  term  was  approaching — surely,  there 
was  here  abundant  probable  cause  that  he  waa 
about  to  quit  England  unless  forthwith  an- 
prehended.  But  his  learned  friend  (Sir 
Frederick  Pollock)  had  required  that  the  affi- 
davit should  be  drawn  up  m  the  words  of  ihe 
act.  Now,  before  he  exacted  such  critical 
nicety  in  the  plaintiff's  case,  he  had  better 
bring  his  own  case  within  the  act  of  parlia- 
ment. His  client  was  neither  in  actual  cus- 
tody, nor  was  it  stated  that  his  bail  even  in- 
tended to  render  him.  The  act  only  applied 
the  remedy  to  cases  where  the  party  was  in 
custody  when  it  came  into  operation ;  and, 
surely,  this  could  not  be  said  to  be  a  easns 
omissus,  because  the  legislature  had  expressly 
provided  for  cases  in  which  parties  had  been 
arrested  before  the  act  came  into  operation. 
Why,  then,  if  they  meant  to  relieve  the  bail 
of  such  parties  as  were  not  in  actual  custody, 
should  tney  have  omitted  to  say  so  ?  He  sub- 
mitted, therefore,  that  as  the  defendant  had 
not  brought  his  case  within  the  words  of  the 
7th  section,  and  as  the  affidavits  did  bring;  it 
substantially  within  those  of  the  3rd  section, 
the  plaintiff  was  entitled  to  retain  his  rights 
as  against  the  defendant's  bail,  and  that  the 
rule  for  discharging  the  learned  iudge's  order 
ought,  therefore,  to  be  made  absolute. 

The  CorRT  decided,  that  inasmuch  as  a  de- 
fendant who  was  out  on  bail  was  considered  in 
the  eye  of  the  law  to  be  in  the  custody  of  such 
bail,  who  might  render  him  at  any  moment 
they  pleased,  such  a  case  came  clearly  within 
the  meaning  of  the  7th  clause  of  the  act,  which 
directed  the  court  or  ajudge  to  discharge  him ; 
and  consequently  the  Court  was  empowered  to 
relieve  his  bail ;  otherwise  the  bail  wonild  be 
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under  the  necearity  of  rendering  him  when  he 
woidd  then  he  in  actual  custody  and  bo  he  in 
a  situation  to  he  discharged ;  and  the  only 
effect  of  that  would  he  to  incur  some  addi- 
tional expense  and  incouTenience,  without 
improving  the  condition  of  the  plaintiff.  Then 
the  next  question  was,  did  the  affidavits  hring 
the  case  within  the  exception  provided  for  hy 
the  third  section  of  the  act?  The  Court  thought 
that  the  plaintiiF  was  hound  to  state  his  own 
helief  that  the  defendant  was  ahout  to  quit 
England,  unless  he  were  forthwith  appre- 
hendedy  and  then  to  disclose  such  circum- 
stances as  were  calculated  to  satisfy  the  mind 
of  a  judge  that  there  was  a  reasonahle  proha- 
bility  of  such  heing  the  case.  In  the  present 
instance  the  phdntm  had  omitted  to  do  so,  and 
consequently  did  not  hring  the  case  within  the 
drd  section,  so  as  to  deprive  the  defendant  of 
the  benefit  of  this  act.  Although  the  Court 
had  nothing  to  do  with  the  policy  or  impolicy 
of  an  act  of  parliament,  hut  was  merely  to 
administer  the  law  as  it  stood,  yet  courts  were 
always  in  the  hahit  of  putting  a  liberal  con- 
struction upon  remedial  statutes,  and  this  was 
one  of  that  description.  Under  all  the  cir- 
cumstances, therefore,  their  Lordships  decided 
that  the  defendant's  hail  were  entitled  to  he 
relieved  from  their  liability,  and  that  the 
present  rule  must  be  dischaiged;  but  as  it 
was  a  question  arising  upon  a  new  and  im- 
portant act  of  parliament  the  rule  must  be 
oischaiged  with  costs. 

BAIL  COURT. 

Before  LrrTLBDALs,  J, — Not.  12. 

Sktmpj  on  CkrHfleate  of  Attomey,  unirOeraional 
DefauUy  cured  by  Payment  qf^DtOies  and  Pe- 
nauies. 

Humphry  applied  to  the  court,  that  an  at- 
torney DC  re-aomitted  in  the  following  circum- 
stances.    He  had  taken   out    his  certificate  , 
upon  his  admission  in  1823,  and  had  continued  | 
to  do  so  with  uninterrupted  regularity  ever 
since.    For  the  first  three  years  after  enrol-  > 
ment  the  stamp  duty  was  6^,  and  for  the  sub-  ' 
sequent  years   it  was  12/.     The  applicant's  | 
name  had  been  enrolled  two  days  after  liis 
admission,  and  it  became  necessary  for  him  to  | 
conunence  taking  out  Uie  12/.  stamp  in  1825. 
In  that  and  the  following  year  he  gave  a  clerk  j 
12/.  in  each  year  to  take  out  the  stamp,  but  i 
he  latelv  discovered  diat  onlj^  a  6/.  stamp  had  | 
been  tal^en  out.    Upon  making  the  discovery 
he  went  to  the  Stamp  Office,  and  stating  the 
circumstances  of  the  case,  he  offered  to  pay 
the  difference  of  the  duty  and  the  pcimities 
which  he  had  incurred,   and  the  officers  of 
stamps  had  expressed  their  willingness  to  ac- 
cept the  offer,  out  said  tliat  they  were  afraid 
to  do  so  without  the  sanction  of  the  court. 
The  applicant  made  a  most  explicit  and  posi- 
tive affidavit  that  he  paid  the  whole  money  to 
the  clerk,  and  had  never  heard  of  the  matter 
until  two  or  three   days  ago,   when  it  was 
urged  before. the  taxing  Master,  to  prevent 
the  applicant  from  recovering  costs  for  busi- 


ness done  daring  the  years  in  onestioii.  The 
learned  counsel  cited  the  case  or  James  Wu^ 
fcm,  reported  in  8  Taunton,  129,  where  the 
application  which  he  now  made  was  granted 
in  similar  circumstances,  on  producing  the 
Attorney-General's  consent. 

LiTTLEDALE,  J.,  after  consulting  the  officers 
of  the  court,  said,  that  in  the  case  in  Taunton, 
as  well  as  in  that  now  before  the  court,  the 
parties  ought  to  have  looked  at  the  certificate 
to  see  tiiat  it  bore  the  stamp  for  which  they 
paid,  and  which  the  law  required.  He,  how- 
ever, granted  the  application  on  payment  of 
the  diflPerence  of  the  duty,  the  amount  of  the 
penalties,  and  a  fine  of  twenty  shillings. 

Parker  v.  Cooper. 


SuhstUuHng  Service  of  Declaration — DUigent 
Inquiry. 

KnowleSj  on  a  former  day,  had  applied  for  a 
rule  to  shew  cause  why  the  plaintiff"  should 
not  be  at  liberty  to  stick  up  a  declaration  in 
the  office,  on  the  ground  tnat  ''  diligent  in- 
quiry" had  been  made  for  the  defendant's 
residence,  and  that  it  could  not  be  found. 

LiiTLBDALE,  J.,  On  that  occasion,  said,  that 
different  persons  may  have  different  notions 
as  to  what  constitutes  a  ^'  diligent  inouiry,'* 
he,  therefore,  directed  that  tne  application 
should  stand  over  until  the  production  of  an 
affidavit  containine  a  more  particular  account 
of  the  diligence  wnich  had  been  used. 

Knowles  now  produced  an  affidavit,  in  which 
the  deponent  stated,  that  he  inquired  at  the 
defendant's  last  known  place  of  residence,  and 
at  all  the  houses  of  the  tradesmen  in  the  neigh- 
bouriiood,  including  butchers,  bakers,  grocers, 
and  publicans. 

LiTTLEDALS,  J. — You  might  have  inquired 
of  the  Two-penny  postman ;  but  I  think  you 
have  done  enough  to  entitle  you  to  the  rule. 

Bingham  v.  Isherwood. 

Abolition  ofArreetfor  Debt  BiHSxcnerating 
Bail. 

Upon  a  former  occasion  Humphry  applied 
for  a  rule  to  shew  cause  why,  upon  entermg  a 
common  appearance,  an  exonereter  should  not 
be  entered  upon  the  bail  piece,  under  the  se- 
venth section  of  the  act  for  Imprisonment  for 
Debt  (a).  When  the  original  motion  was 
made,  some  doubt  existed  as  to  whether  the 
section  in  question  which  expressly  mentioned 
only  persons  in  actual  custody,  could  be  said 
to  include  those  who  were  out  on  bail.  Since 
that  time  the  court  of  Common  Pleas  had 
decided  that  question  in  the  affirmative,  and — 

V.  Lee^  who  now  appeared  for  the  phuntifT, 
consented  to  the  rule  being  made  absolute,  but 
submitted  tliat  the  defendant  ought  to  pay  the 
costs. 

Humphrey  opposed  this,  and, 

LiTTLEDALE,  J.,  Said,  that  he  should  direct 
the  Master  to  inquire  what  decision  had  been 


(a)  Ses  Ugal  Guide,  p.  28. 
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eome  to  upon  that  point  by  the  conrt  of  Com- 
mon Pleaa^  and  should  regulate  his  own  deci- 
sion tiiereby. 

Macinulxy  1^.  LOYD. 
^/tei  of  a  Plea  of  Payment  in  Assumpsit, 

This  was  an  action  of  assumpsit. — ^The  de- 
claration contained  a  count  for  20L  for  work 
and  labour,  and  a  count  for  20/.  on  an  account 
stated ;  the  declaration  concluding  generally 
to  the  damage  of  the  plaintiff  of  20L  There 
was  a  plea  in  bar  of  the  further  maintenance 
of  the  action,  of  4/.  4s,y  in  satis&ction  of  the 
damages  and  costs,  and  the  replication  took 
iasiie  upon  the  plea  in  the  words  of  the  plea. 

At  the  trial  it  had  been  prored,  as  a  matter 
of  &et,  that  after  the  commencement  of  the 
action  the  parties  had  met  together,  and  that 
the  plaintiflF  agreed  to  accept,  and  that  he 
did  receive,  the  4/.  4s.  in  full  satisfaction,  as 
veil  of  the  costs  as  of  damages,  and  the  jury 
upon  that  evidence  found  for  the  defendant. 

JerpiSy  upon  a  former  day,  had  obtained  a 
role  calling  upon  the  defendant  to  shew  cause 
why,  notwithstanding  the  finding  of  the  jury, 
a  verdict  should  not  be  entered  tor  the  plain- 
tiff for  nominal  damages,  and  the  ground  of 
the  application  was,  that  the  plea,  which  al- 
leeed  payment  of  a  part  in  satisfaction  of  the 
whole,  was  void,  and  good  for  nothine^ :  that 
the  plea  ought  to  have  alleged,  as  to  tne  sum 
of  4/.  4#.,  parcel,  &c.,  payment,  and  as  to  the 
ronainder,  non  assumpsit. 

Peaeoek  now  appeared  to  oppose  the  rule, 
and  submitted,  in  the  first  place,  that  the  rule 
itself  had  been  inaccurately  drawn  up,  as  it 
wss  drawn  up  on  readin?  an  affidavit,  whereas 
itoi^t  to  have  been  drawn  up  on  reading 
the  record.  Every  rule  ought  to  refer  to  the 
crounds  upon  which  it  rested,  and  as  the 
nnmdation  of  the  rule  here  was  not  any  mat- 
ter of  fact  which  may  be  stated  in  evidence, 
bat  a  matter  stated  on  the  record,  the  rule 
ought  to  have  been  drawn  up  in  reference  to 
that. 

LrmxDALE,  J.,  observed,  that  rules  were 
never  drawn  up  on  reading  the  record,  as  the 
Court  always  took  cognisance  of  the  record 
without  bem^  referred  to  it  at  all.  In  moving 
in  arrest  of  judgment,  the  Com-t  proceeded 
upon  matters  apparent  upon  the  record,  but 
the  record  was  never  referred  to  in  the  rule. 

Peaeoek  then  went  on  to  the  second  ques- 
tion, namely,  whether  the  plea  in  its  present 
form  was  a  good  answer  to  the  declaration. 
He  admitted  that  it  would  not  be  so  if  the 
action  was  in  debt,  as  a  plea  of  payment  in 
that  case  would  admit  that  the  whole  sum  de- 
manded had  been  originally  due.  In  assump- 
sit, however,  the  case  is  different,  s^  there  the 
plea  of  payment  does  not  confess  the  amount, 
but  only  that  something  was  due.  If  nothing 
had  been  pleaded,  the  plaintiff  could  only  have 
a  general  judgment,  and  must  have  assessed 
the  damages  by  a  writ  of  inquiry,  and  the  de- 
fendant by  pleading  is  in  no  other  situation 


than  if  he  had  allowed  judgment  to  go  by 
default,  and  the  jury  were  to  assess  the  da- 
mages. The  plea  only  admits  that  something 
was  due  for  work  and  labour,  and  something 
on  the  account  stated.  He  then  referred  to 
Cousins  V.  Padden,  2  C.  M.  &  R.  647  and  660, 
in  which  Parley  B.,  in  delivering  judgment, 
had  laid  it  down  that  a  plea  of  payment 
was  divisible  as  the  demand  was  aivisible, 
and  as  several  contracts  may  be  included  in 
one  sum.  The  same  learned  Judge  stated  in 
the  same  place,  that  in  assumpsit  the  plea  of 
payment  did  not  admit  any  sum  to  have  been 
originally  due,  though  the  same  plea  did 
amount  to  such  admission  in  debt.  In  Saun- 
derson  y^NichoU,  HoUy  C.  J.,  delivered  the  same 
opinion ;  and  in  WilHnson  v.  Byers,  1  A.  & 
£.  106,  it  was  decided  that  payment  by  d€« 
fendant  of  a  sum  of  money  in  satisfaction  of 
the  debt  and  damages,  was  a  good  considera- 
tion for  a  promise  on  the  part  of  the  plaintiff 
to  stay  proceedings,  and  pay  his  own  costs.  If 
the  agreement  was  a  good  consideration  for 
the  promise,  the  payment  ought  to  be  good  sB 
a  plea  to  the  action.  At  any  rate,  the  present 
was  not  a  case  for  a  judgment  non  obstante 
veredictOj  as  that  judgment  was  interlocutory, 
and  the  case  would  have  to  go  to  a  jury  to  as- 
sess the  damages,  and  they  would  possibly 
decide  that  he  was  only  entitled  to  a  shilling, 
and  that  he  had  been  already  overpaid.  If 
the  plea  was  bad,  the  proper  course  would  be 
a  repleader,  as  the  plamtilf.  Instead  of  demur- 
ring, had  thought  proper  to  take  an  immaterial 
issue  by  traversing  the  plea.  The  learned 
counsel  here  read  from  Stephen  on  Pleading, 
page  98,  a  description  of  the  case  to  which  a 
repleader  is  appropriate,  and  submitted  that 
the  present  case  belonged  to  that  class.  If  the 
plea,  therefore,  did  not  admit  the  sum  de- 
manded to  be  due,  there  was  no  foundation  for 
the  rule,  and  if  it  did  not,the  appropriate  remedy 
was  a  repleader.  He  further  cited  the  case 
of  Fisher  v.  Davy,  4  M.  &  W.,  where  in  as- 
sumpsit a  plea  as  to  all  except  5/.,  was  holden 
to  be  an  admission  only  that  something  not 
exceeding  51.  was  due,  and  not  to  be  an  ad- 
mission to  the  extent  of  51.  He  further  re- 
ferred to  Corbet  y.  Smnbum,  in  the  7th  vo- 
lume of  the  Law  Journal,  page  215,  which  was 
exactly  the  same  as  the  present  case.  There 
the  plea  was  of  payment  after  action  brought, 
and  Piatt  had  moved  to  enter  judgment  non 
obstante  veredicto,  on  the  ground  that  a  pay- 
ment after  action  could  not  be  pleaded  in  bar 
of  the  action.  But  there,  as  nere,  the  plea 
was  in  bar  of  the  further  maintenance  of  the 
action,  and  the  rule  was  referred. 

Jervis,  in  support  of  the  rule,  relied  princi- 
pally upon  the  tonus  given  in  the  new  rules 
of  pleading,  of  Hilary  Term,  4  Will.  4,  which 
stated  how  much  was  due,  and  how  much 
paid,  and  contained  an  additional  allegation 
that  no  more  than  the  sum  paid  was  due. 
Wilkinson  v.  Byers  was  a  case  in  which  the 
general  issue,  was  pleaded^  and  in  the  other 
cases  no  discussion  took  place  as  to  the  form 
of  the  plea. 
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LiTTLKsuLUy  J.9  referred  to  OuuihBt  v.  Wn^y 
in  Stninge,  and  Peaeoch  referred  to  Jtmrdme 
y.  Muuon,  2  C.  M.  &  R.  569,  after  wliich  his 
Lordship  said  he  would  look  into  the  cases. 

Ex  parte  Dolman.— iVb».  13.    . 
Aftiekd  Clerks  and  the  Law  Society, 

By  a  private  regulation  of  the  Incorporated 
LawSociety^aU  persons  (clerks^  ffoing  infer  ex- 
amination are  hound  to  leave  with  the  secretary 
of  the  Society,  within  the  first  seven  days  of  the 
term,  their  articles  of  clerkship,  together  with 
the  answers  of  the  clerk  and  his  master  to  the 
Questions  addressed  to  them  on  the  part  of  the 
Society.  The  applicant  in  the  present  case 
had  served  his  articles  to  Mr.  Henry  Richard- 
•wm  of  York,  and  left  that  place  in  Septemher 
for  London,  where  he  has  heen  employed  since 
his  arrival  in  preparing  for  his  examination. 
The  questions  were  transmitted  to  him,  ad- 
dressed to  Mr.  Richardson's  office,  and  were 
by  Mr.  R.  handed  over  to  tiie  applicant's 
brother  only  on  the  10th  instant,  by  whom 
they  were  forwarded  to  the  applicant  nimsclf, 
who  received  them  in  London  on  the  12th,  on 
which  day  he  took  them  to  the  secretary,  who 
refused  to  receive  them  without  the  order  of 
this  Court. 

Addiem  applied  now  to  the  Court  for  a  rule 
directing  the  Secretary  to  receive  them,  and 
produced  an  affidavit  of  Mr.  ]>olman,  who,  in 
addition  to  what  has  been  already  mentioned, 
depoeed  that  he  had  fuUv  relied  that  Mr.  Ri- 
chardson, on  receiving  tne  documents  would 
transmit  ^em  to  Mr.  Dolman  in  London  with- 
out delav,  and  that  at  the  first  moment  when 
he  found  reason  to  believe  that  they  would  not 
be  sent  after  him,  he  wrote  to  Mr.  R.  to  re- 

2uest  that  he  would  forward  tiie  documents. 
le  further  stated,  that  if  the  application  were 
not  granted,  he  could  not  go  in  for  examination 
until  Easter  Term. 

LrrrLKpAXE,  J.,  after  consulting  the  Master, 
thought,  in  the  circumstances  of  the  case,  that 
the  motion  ought  to  be  granted,  and  the  clerk 
will  accordinffly  be  able  to  go  in  for  his  exa- 
mination on  Monday  next. 


COURT  OF  EXCHEQUER. 
Sitting  in  Banco. 

Robinson  v,  Peibcs. 

Aholitian  of  Arrest  for  DeU  BUly 
Sect.  12  S^  14. 
Martin  applied  to  the  court  to  attach  a  sum 
of  moneyunder  theprovisionsof  the  14th  sect,  of 
1  &  2  Vict.  c.  110.  This  sum  in  question  was 
the  purchase-money  of  a  lot  of  ground,  sold 
by  the  defendant  to  a  railway  company,  and  it 
being  uncertain  whether  it  still  remained  in 
their  hands  or  had  been  pud  over,  to  a  trustee 
for  the  use  of  the  defendant,  it  was  submitted, 
that,  construing  the  12ih  &  14th  sections  con- 
jmntly,  the  oourt  would  interfere  to  enforce 
the  judgment  obtained  in  this  case  f^iainst  this 
sum,  wnerever  it  might  be. 


Sed  ]>er  Citrum.'— This  is  within  neither  of 
the  secti(»i8  alluded  to. 

It  is  not  within  the  14th,  for  it  is  not  part 
of  the  conmanv's  funds ;  and  it  is  not  within 
the  12th,  for  that  contemplates  money  in  the 
hands  of  the  defendant,  or  of  an  agent  for 
him. — Rule  refused. 

White  v.  Deverell. 

Illegal  and  excessive  Distress. — Stamp  m 
Agreement. 

This  was  an  action  for  an  illegal  and  exoea- 
sive  distress,  and  in  the  course  of  the  trial 
before  Pakkb,  B.,  at  Winchester,  tlie  plain- 
tiff's counsel  proposed  to  put  in  a  letter  from 
the  landlord  to  the  tenant^  containing  a  pro- 
posal for  the  lease  of  the  premises,  wnich 
being  rejected, — 

Growder  now  moved  for  a  new  trial,  o|i  the 
^und  that  this  document  was  improperly  re- 
jected, contending  that  it  was  not  an  agree- 
ment for  a  lease,  out  merelv  a  proposal. 

Sed  per  Curiam. — ^This  letter  was  properly 
rejected.  It  seems  that  it  was  at  first  only 
meant  as  a  proposal,  yet  inasmuch  as  the  t^ 
nant  entered  under  it  and  held  the  land  accord- 
ing to  its  terms,  it  becomes  an  agreement  for 
a  lease,  and  as  such,  requires  a  stamp.  The 
rule,  therefore,  must  be  refused. — Kitie  re* 
fused. 

COPPOCH  ».  BOWBW. 

Admissibility  of  Unstamped  Paper  in 

Evidence, 


Debt  on  an  1 0  U  for  600/.— Pleas :  1.  Ntm- 
fuam  indebitatusj'  2.  That  the  1 0  U  was  given 
m  pursuance  of  a  certain  illeeal  and  corrupt 
agreement,  touching  the  withdrawal  of  the 
plaintiff's  petition  against  the  return  of  a 
member  of  Parliament  on  the  ground  of  bri- 
bery ;  3.  Fraud  and  covin  ;  4.  Breach  of  agree- 
ment above  set  out.  On  the  trial  certain 
documents  were  offered  in  evidence  by  the 
defendant  as  pi'oof  of  the  second  plea,  which 
purported  to  constitute  altogether  tlie  cor- 
rupt agreement  therein  set  out.  Objections 
bemg  made  to  them,  they  were  admitted  by 
PattesoHy  J.,  and  the  camie  going  to  the  juiy, 
a  verdict  was  found  for  the  deiendant  on  the 
second  plea,  affirming,  therefore,  the  corrupt 
nature  of  the  agreement,  and  for  the  plaintiff' 
upon  the  other  tiiree  pleas. 

The  Hon.  C.  E.  Law,  now  moved  to  enter 
the  verdict  for  the  plaintiff  on  the  second  plea, 
and  contended  that  the  papers  were  not  good 
evidence  of  the  agreement^  as  they  were  not 
stamped,  and  so  if  they  were,  then  that  this 
agreement  was  not  of  a  nature  to  make  it  void 
for  illegality. 

Tliese)  papers  were  offered  in  direct  proof 
of  the  alleged  illegal  agreement^  not  as  col- 
lateral evidence,  in  whicn  point  of  view  alone 
could  they  be  evidence  for  that  purpose.  But 
this  is  a  distinct  evidence  of  an  a^:reement 

Produded  by  a  party  seeking  to  avoid  its  ob- 
gation,  andy  tnerefore,  must  be  stamped. 
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In  the  next  ^laee,  howerer,  the  contract  was 
not  coimpt  or  illegal,  for  a  man  is  at  liberty' 
to  present  and  withdraw  a  petition  as  he  pleases, 
and  another  may  enter,  into  any  terms  he  can 
secure  for  the  withdrawal  thereof,  without 
committing  himselfto  any  thing  illegal.  What 
was  done  was  for  the  mutual  benmt  of  each 
party,  and  it  was  only  a  short  way  of  arriving 
at  a  conclusion  of  an  investigation,  which  in 
all  probability,  must  have  had  a  termination 
still  more  \mfavourable  to  the  defendant's 
friends. 

Lord  Abin6er,€.  B. — There  is  no  doubt  at  all 
of  the  principle  of  law,  as  to  the  admissibility 
of  unstamped  papers  to  prove  the  lUegalitY  of 
an  agreement.  W  here  a  party  seeks  to  enmrce 
an  i^reement,  there  a  stamp  is  necessary ;  but 
whm  the  papers  are  produced  to  prove  that 
the  alleged  agreement  is  in  fact  illegal,  and 
one  which  cannot  be  enforced,  then  they  are 
admiasible  without  any  stamp,  just  as  a  paper 
containing  the  proposed  terms  of  a  di^'islon  of 
plunder  would  be  evidence  of  a  conspiracy  to 
commit  a  burglary. 

These  papers,  therefore,  being  admifisible, 
for  that  purpose,  I  also  think  that  they  make 
out  their  object,  for  the  agreeing  to  mihdraw 
such  a  petition  is  illegal,  if  done  for  a  con- 
sideration of  a  pecuniary  nature.  The  right 
of  petition  is  a  public  one,  and  no  petition  can 
be  compromised  for  money.  The  contract, 
themfore,  was  illegal  and  corrupt,  and  the 
verdict  must  stand  for  the  defendant. — Rule 

Labchin  «.  WUXAK. 

AbMtwm  €f  Imprisonment  for  DeU  BUly 

Sec$.  3. 
Btttt  applied  to  the  Court  for  a  rule  to  shew 
cause  whv  an  order  of  Gnm^^  B.,  for  the 
arrest  of  the  defendant  in  this  case,  should  not 
be  leconMdered,  and  why  the  bail-bond  given 
should  not  be  discharged,  and  the  expenses 
attendant  upon  the  arrest  be  borne  by  the 
plaintiff.  It  was  an  application  under  the 
pnmsions  of  the  third  section  of  the  act  110th 
of  Victoria,  which  provides  that  where  it  is 
apprehend^  that  the  defendant  will  quit  Eng- 
land, unless  he  is  an^ested,  a  judge  may  grant 
an  order  for  that  purpose.  It  seems  tnat  the 
defendant  had  been  arrested  upon  an  affidavit, 
ststine  that  he  was  lately  a  captain  in  the  Fu- 
sili^Vrnards,  but  had  sold  out,  and  wsto  now 
c^>tain  in  the  17th  Foot ;  and  that  the  depo- 
nent believed  it  was  the  intention  of  the  de- 
fendant to  sell  out  again,  and  leave  the  country. 
The  defendant  swore  that  he  had  no  intention 
of  selling  out ;  that  he  was  now  absent  from 
his  rmment  on  leave,  but  was  about  to  join 
it  in  udand  ;  and  that  it  was  not  likely  to  be 
sent  abroad  for  some  time,  having  just  returned 
home.  The  regiment  was  unaer  orders  for 
Ireland,  and  his  intention  to  join  beinff  knowTi 
to  the  plaintiff,  the  provisions  of  the  third 
section  nad  been  enforced,  and  he  had  been 
arrested. 
Bm  now  moved  to  rescind  the  order  in 


qnedtion,  on  the  groxmd  that  this  was  not  such 
a  ''quitting  England"  as  was  contemplated 
by  the  act.  The  defendant  was  only  obeying 
the  orders  of  his  superior  officer,  and  it  was 
unjust  to  suppose  that  he  was  about  to  prao* 
tise  a  fraud  upon  his  creditors  by  joining  his 
regiment  in  Ireland. 

The  CJoiTRT,  however,  was  distinctly  of 
opinion  that  the  circumstences  of  this  case  did 
come  within  the  meaning  of  the  act,  since 
no  process  from  a  court  in  England  could 
reach  the  defendant  when  in  Ireland.  The 
object  of  the  third  section  was  to  secure  to  the 
creditor  the  only  hold  he  has  now  upon  his 
debtor  by  the  execution,  and  if  it  is  made  to 
appear  t6  the  Court  that  the  absence  of  the 
debtor  from  England  mav  very  possibly  ex- 
tend to  a  period  of  time  which  would  have  the 
efiect  of  depriving  his  judgment  creditor  of 
the  means  of  enforcing  his  judgment,  then  the 
judges  are  bound  to  grant  him  the  privUege  of 
arresting  his  debtor  on  mesne  process,  and  thus 
to  make  the  debtor  hud  some  security  for  his 
debt.  Then  ncn  consMt  but  that  the  defend-^ 
ant's  regiment  might  stay  in  Ireland  two  years, 
and  after  that  go  abroad;  and  if  so,  what 
chance  would  there  be  of  the  plaintiff's  reap^ 
ing  the  fruits  of  a  verdict  if  he  should  obtain 
one  % — Rule  refoeed, 

Exoneretur  on  filing  a  Common  Appearance. 
iTl  Jervis  applied  for  a  role  to  shew  eause 
why  an  ewmeretttr  should  not  be  entered  upon 
a  bail-piece  on  filing  a  common  appeatanoe. 

LrrTLBnALB,  J.,  said,  that  it  was  now  set^ed 
that  the  application  ought  to  be  granted,  and 
had  been  so  decided  in  the  court  of  Commoii 
Pleas. 

ff'heiker  an  Action  is  commenced  fy  the  nrin^ 
out  of  the  Writ,  or  the  Time  of  Service. 

Piatt  applied  to  the  Court  for  a  rule  to  shew 
cause  why  an  order  made  by  Patteeon,  J., 
should  not  be  rescinded.  The  question  was, 
whether  an  action  commenced  h^  the  suing 
out  of  the  writ,  or  the  service  of  it. 

LiTTLBDALS,  J.,  said,  that  he  shoiild  have 
thought  it  commenced  by  the  suing  ont. 

Puat  said,  he  thougnt  such  the  general 
opinion.  Pattesony  J.,  however,  in  deciding 
upon  the  application,  had  refused  to  give 
PlaJtCs  client  his  costs,  the  obtaining  which 
was  the  object  of  the  present  application.— 
Rule  nisi  granted. 

PREROGATIVE  COURT. 

In  the  (roods  of  WiLLiiJC  Milward. — Nov.  6. 
New  Law  of  Wills-^ect.  9. 

In  this  case  the  testator  had  written  his 
will  on  two  si^es  of  paper,  but  he  and  the 
attesting  witnesses  signed  it  only  on  one  dde 
hat  not  being  the  concluding  side  ;  con* 
fequently,  the  will  was  not  ''signed  at  the 
foot  or  end  thereof,"  as  required  by  the  9th 
section  of  the  new  Will  Act.  The  Court  re- 
fused probate. 
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BuiiMU  in  thi  Courti. 


IiTthe  Goods  op  Jaxes  Atuno,  dbcsasbd. 
New  WiU  Ad.'Sect.  9. 

The  will  on  the  face  of  it  was  dnl^  executed 
and  attested  by  two  witnesses.  But  it  appeared 
from  an  affidavit,  which  is  required  by  a  rule 
laid  down  by  the  Court  in  cases  where  the 
attestation  clause  does  not  expressly  declare 
that  the  testator  signed  the  will  in  the  presence 
of  both  the  witnesses,  they  being  present  at 
the  same  time,  and  subscribing  their  names  in 
the  presence  of  the  testator,  that  the  instru- 
ment was  not  so  executed,  and  was  accord- 
inglv  invalid  under  the  9th  section  of  the  act. 

Sir  H,  Jenner  observed  that  this  case  shewed 
the  prudence  of  the  rule. 

Dr.  RoberUon  moved  the  Court  to  pronounce 
the  instrument  invalid,  and  decree  administra- 
tion to  the  widow  of  the  deceased. 

Sir  H.  Jenner  could  do  no  more  than  pro- 
nounce that  the  paper  was  not  entitled  to 
probate  under  the  act ;  he  could  not  decree 
administration  unless  it  was  regularly  pro- 
pounded. There  might  be  collusion  in  such 
cases  (though  there  was  none  in  the  present 
case),  and  other  parties  might  be  nrejudioed. 
These  cases  under  the  new  act  (tne  learned 
judge  remarked)  were  important,  and  the 
Court  must  be  very  much  upon  its  guard  as  to 
what  it  does,  since  it  is  impossible  to  foresee 
what  consequences  might  follow. 

INSOLVENT  DEBTORS'  COURT. 

in  Re  ThoxasFord  {a),^Nov.  12. 

Bi^ht  cf  Auignee  to  search  a  Prisonei'^s  Room. 

Charles  Wright  had  obtained  a  vesting  order 
under  the  compulsoiy  clause,  and  was  named 
aasigiiee,  in  oraer  to  recover  property  to  pay 
his  debt ;  Wright  now  made  an  application  to 
search  the  prisoner's  room.  It  appeared  from 
his  affidavit,  that  he  had  applied  to  the  deputy- 
governor  of  the  prison  to  search  the  room,  but 
Bad  been  refuel,  and  he  now  came  to  the 
court  for  assbtance. 

Commissioner  Bowen  said,  perhaps  the  ^ 
vemor  of  the  prison  was  not  aware  that  Wrtght 
on  his  appointment  was  an  officer  of  the  court, 
and  in  the  same  condition  to  make  search  for 
property  as  the  provisional  assignee,  which 
was  expressly  mentioned  in  the  act;  he  would 
therefore  grant  an  authority  on  the  keeper  of 
the  prison  to  permit  the  search  for  property. 
The  court  issued  an  Order, 


ERRATA  IN  No.  2. 

Page  18— /or  sect.  22  &  24  read  22  &  23. 
—  23r^r  2  Merr.  p.  188  read  p.  483. 


lAviiAxit%%  in  \^z  ^Ottrt0. 

COURT  OF  CHANCERY. 
Cautee, 

Miller  v.  Moifini,  Psrt  heard — Bowes  v.  Femie, 
SEoeptums — ^Freake  v.  Cranefeldt,  Exceptions  and 
fiutfaer  directioiu— Scholefield  v,  Ingham — ^Bignold 
V.Walker— Brown  v.  Williams— Hall  v.  Newton- 
Roberta  V.  WiUiams  — Gwyer  v.  Cambridge — Dent 
V.  Bennet — ^Morris  v.  Palmer — Carr  v.  Cc^ins. 


(a)  See  Legal  Guidet  p.  30. 


VICE-CHANCELLOR'S  COURT. 

Short  Causes^Unoppoeed  PetUiimt^MoiUms. 

ROLLS  COURT. 

General  Paper. 

COURT  OF  QUEEN'S  BENCH. 

Sittings  in,  Banco, 

COURT  OF  COMMON  PLEAS. 

Sittings  in  Banco, —Second  Sitting,  Nov,  21. 

Fallows  V.  Dawson — ^Butterwortfa  v,  hoes, 

COURT  OF  EXCHEQUER. 

Sittings  in  Banco, — New  Trials. 

EQUITY  EXCHEQUER. 

Petitions— Motions. 


TO  CORRESPONDENTS. 

"  A  Student"  has  taken  a  oomprehensire 
and  intelligent  view  of  Problem  No.  II.  pro- 
posed in  our  Second  Number; — ^his  aooom- 
panving  letter  is  in  the  very  spirit  of  oor 
preface  and  intentions:  the  object  of  this 
paper  is  use/ulness,  and  these  Problems 
we  consider  as  a  mode  of  attaining  that 
end,  by  promoting  a  spirit  of  useful  and 
practical  research  among  students^  and  the 
best  reply  (in  our  opinion)  that  shall  be 
sent  us^  we  will  publish^  and  assist  the 
writers  as  occasion  may  require. 

W.  G.— Problem  II.— We  have  ahready 
advised  this  gentleman  to  closer  study,  and 
we  will  now  add  research; — ^his  short  quota- 
tion from  Blackftane  is  not  the  sort  of  an- 
swer required  to  so  important  a  problem. 

W.'s  reply  to  Problem  II  has  merit. 

F.  W.  F.— We  have  a  basket  full  of  re- 
plies to  Problem  II.  and  we  had  made  our 
selection  before  this  reached  us. 

N.  B. — Our  review  of  the  judgment  of  the 
Master  of  the  Rolls  in  Rowley  v.  Adams, 
extended  not  only  to  the  point  at  issue,  but 
by  implication  to  the  converse  position  put 
by  N.  B.  If  a  man  enters  into  a  covenant, 
nothing  will  discharge  him  from  it  to  its  full 
extent  but  a  release.  N.  B.  is  therefore 
tonmg  in  his  proposition.  It  was  in  conse- 
quence of  the  state  of  the  law  as  shewn  by 
us  in  our  last  Number,  that  it  became  usual 
and  necessary  in  all  assignments  to  intro- 
duce a  covenant  of  indemnity  from  the 
assignee  to  the  assignor,  for  payment  of 
rent  and  performance  of  covenants.  See 
Lord  Eldon's  observations  in  Staines  v.  Jfor- 
m,  (1  Yes.  &  B.  11),  which  indemnity  the 
assignee  does  not  get  rid  of  by  assigning  oner. 


TO  OUR  COUNTRY  CORRESPONDENTS. 
It  is  our  intention  to  issue  a  stamped 
Edition  of  this  paper  for  tlie  country,  at  the 
extra  price  of  the  stamp  only.  Orders  may, 
therefore,  be  sent  to  our  Publishers,  (post 
paid). 


LONDON:    W.   M*DOWALL,   PRINTER,   PBMBBRTON 
ROW,  OOVOH  SaVARB. 
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SATURDAY,  NOVEMBER  24,  1838. 


LAWS  OF  REAL  PROPERTY. 

Essay  I. 
(CmUmuedJromp.  35.J 


>    OK  THE  TITLE  A  PURCHASER  MAY 
REQUIRE. 

Tks  new  Siatuie  of  LimitatiarUy  relating  to 
Real  Property,  3^4  W.  4.  c.  27. 

WE  haye  drawn  particular  attention  to 
the  tliree  sections  of  this  statnte,  re- 
^iiiring  €ieknowledffments  in  writing  to  take 
cases  out  of  its  operation,  (a)  in  regard 
to  the  Tariance  in  the  language  of  those 
sections,  and  with  reference  to  the  language 
of  Lord  Tenterden's  Act,  9  Geo.  4.  c.  14, 
and  to  the  5th  section  of  the  3  &  4  W.  4. 
c.  42,  in  relation  to  the  same  suhject,  which 
increases  that  variance,  and  leaves  the  inter- 
pretation open  to  construction.  By  sec- 
tion 5  of  the  statute  last  named,  the  acknow- 
ledgment to  be  made  for  taking  a  case  out 
of  that  statute  must  be  either  by  writing, 
signed  by  the  party  liable  or  hie  agent,  or 
by  part  payment.  By  Lord  Tenterden's 
Act  the  acknowledgment  must  be  made  or 
contained  by  or  in  some  writing,  to  be 
signed  6yt:A«jxir<y  chargeable.  (See  Whippy 
and  another  9.  Hilling,  9  Bing.  399.)  As 
these  variances,  however,  relate  more  to  the 
law  of  debtor  and  creditor  than  to  that  of 
vendor  and  purchaser,  to  which  this  essay  is 
confined,  it  is  sufficient  that  we  draw  atten- 
tion to  them  in  commenting  upon  the  new 
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(a)  Ante  p.  34. 


Statute  of  Limitations,  having  previously 
shewn  what  is  a  sufficient  acknowledg- 
ment of  title  to  take  a  case  out  of  this  sta- 
tute. We  will  therefore  proceed  to  the  law 
of  Entry,  Before  the  pasdng  of  this  Act  a 
person  might  make  an  entry  upon  land  im- 
mediately before  the  20  years  had  run  out, 
and  bring  his  ejectment  within  a  year  after- 
wards, {h)  for  he  might  make  what  was 
termed  continual  claim  to  take  his  case  out 
of  the  statute.  Section  10  of  this  statute 
enacts,  that  no  person  shall  be  deemed  to 
have  been  in  possession  of  any  knd  within 
the  meaning  of  the  Act,  merely  by  reason  of 
his  having  made  an  early  entry  thereon; 
and  section  11  enacts,  that  no  continual  or 
other  claim  upon  or  near  any  land  shall 
preserve  any  right  of  making  an  entry  or 
distress,  or  of  bringmg  an  action.  Section  3 
enacts,  that  in  the  construction  of  this 
Act,  the  right  to  make  entry  or  distress,  or 
bring  an  action  to  recover  any  land  or 
rent,  shall  be  deemed  to  have  first  accrued 
at  first  time  as  thereinafter  is  mentioned, 
(that  is  to  say,)  when  the  person  claiming 
such  land  or  rent,  or  some  person  through 
whom  he  claims,  shall  in  respect  of  the 
estate  or  interest  claimed  have  been  in  pos- 
session or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  and  shall, 
while  entitled  thereto,  have  been  dispos- 
sessed or  have  discontinued  such  possession 
or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such 
dispossesnon  or  discontinuance  of  posses- 
sion, or  at  the  last  time  at  which  any  such 


(6)  See  10  Barn,  k  C,  848. 
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profits  or  rent  were  or  was  so  received ;  and 
when  the  person  claiming  such  hind  or  rent 
shall  ckim  the  estate  or  interest  of  some 
person  deceased,  who  shall  have  continued 
in  such  possession  or  receipt  in  respect  of  the 
same  estate  or  interest  until  the  time  of  his 
death,  and  shall  have  been  the  last  person 
entitled  to  such  estate  or  interest  who  shall 
have  been  in  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  of  such  death,  and 
when  the  person  claiming  such  land  or  rent 
shall  claim  in  respect  of  an  estate  or  interest 
in  possession,  granted,  appointed,  or  other- 
wise assured  by  any  instrument  (other  than 
a  wiU)  to  him  or  some  person  through 
whom  he  claims,  by  a  person  being  in 
respect  of  the  same  estate  or  interest  in 
the  possession  or  receipt  of  the  profits  of 
the  land,  or  in  the  receipt  of  the  rent,  and 
no  person  entitled  under  such  instrument 
shall  have  been  in  such  possesion  or  re- 
ceipt, then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  the 
person  claiming  as  aforesaid,  or  the  person 
through  whom  he  claims,  became  entitled 
to  such  possession  or  receipt  by  virtue  of 
such  instrument,  and  when  the  estate  or  in- 
strument claimed  shall  have  been  an  estate 
or  interest  in  reversion,  or  remainder,  or 
other  future  estate  or  interest,  and  no  per- 
son shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  such  land,  or  the 
receipt  of  such  rent,   in  respect  of  such 
estate  or  interest,  then  such  right  shall  be 
de^ed  to  have  first  accrued  at  the  time  at 
which  such  estate  or  interest  became  an 
estate  or  interest  in  possession ;  and  when 
the  person  claiming  such  land  or  rent,  or 
the  person  through  whom  he  claims,  shall 
have  become  entitled  by  reason  of  any  for- 
feiture or  breach  of  condition,  then  such 
right  shall  be  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurred,  or  such 
condition  was  broken.     And  by  section  4 
it  is  provided,  that  when  any  right  to  make 
an  entry  or  distress,  or  to  bring  an  action  to 
recover  any  land  or  rent  by  reason  of  any 
forfeiture  or  breach  of  condition,  shall  have 
first  accrued  in  respect  of  any  estate  or  in- 
terest in  reversion  or  remainder,  and  the 
land  or  rent  shall  not  have  been  recovered 


by  virtue  of  such  right,  the  right  to  make 
an  entry  or  distress,  or  bring  an  action  to 
recover  such  land  or  rent,  shall  be  deemed 
to  have  .first  accrued  in  respect  of  such 
estate  or  interest  at  the  time  when  the  same 
shall  have  become  an  estate  or  interest  in 
possession,  as  if  no  such  forfeiture  or  breach 
of  condition  had  happened. 

The  right  of  a  Rerersianer  to  nutke  an 
entry  is  declared  by  section  5,  which  enacts, 
that  a  right  to  make  an  entry  or  distress,  or 
to  bring  an  action  to  recover  any  land  or 
rent,  shall  be  deemed  to  have  first  accrued 
in  respect  of  an  estate  or  interest  in  rever- 
sion, at  the  time  at  which  the  same  shall 
have  become  an  estate  or  interest  in  posses- 
sion by  the  determination  of  any  estate  or 
estates  in  respect  of  which  such  land  shall 
have  been  held,  or  the  profits  thereof  or 
such  rent,  shall  have  been  received,  not- 
withstanding the  person  claiming  such  land, 
or  some  person  through  whom  he  claims, 
shall  at  any  time  previously  to  the  creation 
of  the  estate  or  estates  which  shall  have 
determined,  have  been  in  possession  or  re- 
ceipt of  the  profits  of  such  land,  or  in  re- 
ceipt of  such  rent.' 

This  section  brings  to  our  mind  the  ob- 
servation made  by  Sir  Edward  Sugden,  (a) 
that  cases  must  frequently  arise  where  it 
will  be  necessary  to  call  for  an  earlier  title, 
even  after  the  lapse  of  time  shall  have  re- 
duced the  pro|)er  period  from  60  years  to  40 
years. 

In  illustration  of  our  own  opinion,  (h) 
and  in  reference  to  this  section,  we  will 
suppose  a  case: — a  term  of  99  years  or 
more  to  be  created  for  raising  money  for 
any  purpose  out  of  a  fee  simple  estate,  and 
the  term  is  sold  with  the  estate ;  the  pur- 
chaser takes  possession,  and  the  owner  of  the 
fee-simple  becomes  a  reversioner-expectant 
upon  the  determination  of  that  term.  Sup- 
pose 80  years  of  the  term  to  have  run  out, 
and  the  reversioner  sells  the  fee-simple 
subject  to  the  term,  what  title  should  the 
purchaser  require  ?  He  must  have  a  title 
exceeding  80  years,  to  such  an  extent  as 
shall  shew  a  seizin  in  the  party  through 
whom  he  claims.     There  are  many  titles 


(ii)  Ante  p.  17. 


(6)  Ante  p.  2. 
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thus  siiiuited,  and  although  ulHmately  the 
Act  will  tend  to  shorten  titles,  yet  in  cases 
of  this  nature  the  title  will  depend  upon  its 
cixcumstances.  The  same  ohserTations  ap- 
ply to  cases  of  long  leaseholds,  where  the 
DBTenioDer  wishes  to  sell  his  expectant  in- 


fTo  he  continued,) 


TO  THE   EDITOR   OF  THE   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  III. 
Sib, 
In  tlie  first  ]dace,  it  is  well  known  to  he 
the  pierogatiTe  of  the  courts  of  equity  to 
judge  without  the  interyention  of  a  jury. 
In  other  respects,  then,  our  courts  of  equity 
at  present  difier  from  those  of  law  more  in 
exterior  matters  of  practice  than  in  prin^ 
ciple,  and  more  in  the  mode  of  relief  than 
in  detennining  the  essential  merits  of  the 
cause.  The  judgments  of  the  common  law 
are  uniform,  simple,  and  inyariable,  accord- 
ing to  the  nature  of  the  action ;  but  equity 
modifies  the  relief  to  answer  all  the  particu- 
lar exigencies  of  the  cause,  fully  and  cir- 
cumstantially, makes  binding  and  authora- 
tive  declarations  concerning  the  rights  al- 
leged, directs  many  tilings  to  be  eventually 
done  and  suffered,  apd  chalks  out  the  con- 
duct to  be  respectively  observed  by  the 
several  parties  to  the  suit,  who  are  fre- 
quently very  numerous,  and  sustain  various 
relations  ;  some  of  the  nominal  defendants, 
perhaps,  having  the  like  interest  and  object 
as  the  plaintiff,  and  this  alone  creating  a 
vride  difference  from  actions  at  law.  For 
instance,  if  a  covenant  be  broken,  the  plain- 
tiff at  common  law  can  only  recover  the 
stipulated  penalty  for  its  non-performance 
or  damages,  to  be  assessed  by  a  verdict. 
These  remedies  are  inadequate,  for  the  non- 
observance  of  some  agreements  can  hardly 
be  compensated  by  pecuniary  considera- 
tions, and  conscience  obliges  us  not  only  to 
make  satisfaction  where  we  cannot  speci- 
fically fulfil  our  contracts,  but  actually  to 
folfil  them  when  it  is  in  our  power.  The 
power  of  modifying  its  decrees,  unlike  the 
stated  conciseness  and  traditionary  forms  of 
legal  judgments,  is  manifestly  essential  to 
equity,  and  perhaps  the  most  fruitful  source 
of  the  business  of  those  courts.     Hence  it 


decrees  an  average  or  contribution  to  be 
made  m  such  proportions  as  any  loss  or 
burthen  ought  to  be  sustained,  as  where  the 
goods  of  one  merchant  are  thrown  over- 
board m  a  storm  for  the  security  of  the 
other  owners ;  or  where  two  estates  are  en- 
cumbered with  a  joint  charge,  and  the  de- 
visee of  one  pays  the  whole  demand,  it 
assists  in  the  more  easy  partition  of  estates 
where  the  rights  of  the  parties  are  compli- 
cated, and  difficulties  might  arise  at  com- 
mon law;  in  the  recovery  of  simple  con- 
tract debts,  where  judgment  creditors  have 
swept  away  the  personal  effects;  in  the 
taking  of  accounts,  and  in  other  instances 
in  which  the  purposes  of  justice  could  not 
be  readily  or  effectually  answered  by  a  for- 
mal judgment  at  law.  So  a  prohibitory 
writ  called  an  injunction  is  more  expedi- 
tiously and  specifically  remedial  in  prevent- 
ing waste  of  estates  than  redress  by  actions 
at  law.  Injunctions  are  with  equal  reason 
granted  to  inhibit  the  sudden  dissolution  of 
a  commercial  partnership,  to  stay  proceed- 
ings at  law,  and  in  general 'to  restrain  any 
injury  or  mischief  not  easy  to  be  repaired. 
Another  important  difference  in  equity  is, 
that  a  defendant  is  bound  to  make  a  dis- 
covery upon  oath  of  the  matters  in  litiga- 
tion. The  common  law  forbids  any  man 
to  be  sworn  in  his  own  cause,  because  it 
will  administer  temptation  to  perjury ;  and 
even  in  equity  certain  bounds  are  set  out. 

R.  F.  L. 

An  explanation  of  the  difference  between 
Law  and  Equity,  will  be  found  in  Sir  Ed- 
ward Sugden's  *'*'  Letters  to  a  Man  of  Pro- 
perty." 

In  Western's  Commentaries,  B.  i.  c.  11. 
p.  168,  we  find  the  foHowing : — 

^'  Though  proceedings  in  Equity  were 
said  to  be  secundum  diecretionem  bom  viri^ 
yet  when  it  is  asked  vir  bonus  est  quis  f 
the  answer  is  qui  consulta  patrum  qui  leges 
juraque  serwU,  As  it  is  said  in  Rooke's 
Case,  (5  Rep.  996)  that  discretion  is  a 
science  not  to  act  arbitrarily  accordmg  to 
men  s  will  and  private  affection,  so  the  dis- 
cretion which  is  to  be  executed  here,  is  to 
be  governed  by  the  rules  of  law  and  equity, 
which  are  not  to  oppose,  but  each  in  its 
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turn  to  be  subeervient  to  the  other.  This 
discretion  in  some  cases  follows  the  law 
implicitly;  in  others,  assists  and  advances  the 
remedy;  in  others  again  it  relieves  against 
the  abnse,  or  allays  the  rigour  of  it ;  but  in 
no  case  does  it  contradict  or  overturn  the 
grounds  and  principles  thereof,  as  has  been 
sometimes  ignorantly  imputed  to  the  Court 
of  Equity.  This  is  a  discretionary  power 
which  neither  that  nor  any  other  Court, 
not  even  the  highest  acting  in  a  judicial 
capacity,  is  by  the  constitution  entrusted 
with."  Again  we  find  in  the  same  chapter, 
p.  189.  "One  material  difference  hettteen 
a  Court  of  Equity  and  a  Court  of  Lau>^  is 
as  to  the  mode  of  proof.  A  defendant  in  a 
Court  of  Equity,  has  the  protection  arising 
from  his  own  conscience  in  a  degree  in 
which  the  law  does  not  affect  to  give  him 
protection.  If  he  positively,  pkinly,  and 
precisely  denies  the  assertion,  and  one  wit- 
ness only  proves  it  as  positively,  clearly, 
and  precisely  as  it  is  denied,  and  there  is  no 
circumstance  attaching  credit  to  the  asser- 
tion overbalancing  the  credit  due  to  the 
denial  as  a  positive  denial,  a  Court  of 
Equity  will  not  act  upon  the  testimony  of 
that  witness: — not  so  at  law;  there  the  de- 
fendant is  not  heard— ofw  teitness  proves 
the  case,  and  however  strongly  the  defend- 
ant may  be  inclined  to  deny  it  upon  oath, 
there  must  be  a  recovery^against  him." 

The  learned  commentator  then  observes 
that  to  establish  the  origin  of  any  branch 
of  le^al  or  equitable  jurisdiction  is  always 
difficult  and  seldom  necessary,  provided  the 
exercise  of  such  jurisdiction  is  found  to  be 
conducive  to  the  ends  of  substantial  justice; 
and  proceeds  to  describe  the  jurisdiction  of 
the  Court.— Editor. 
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JOINT  STOCK  COMPANIES. 
(  Continued  f  rum  p.  20.; 

LIABILITIES   OF  SUBSCRIBERS   TO   SCRIP 
COMPANIES. 

We  call  attention  to  our  report  of  the 
case  in  this  number  which  refers  to  an  In- 
corporated Company  withotU funds,  (a)  and 

(a)  Hanisoa  o.  Ttmrooos,  supra. 


we  apprehend  that  there  are  other  Joifft 
Stock  bubbles  in  the  same  melancholy 
situation,  if  their  treasuries  were  investi- 
gated ;  and  yet  we  find  persons  daily  em<- 
barking  their  capital  in  some  new  scheme^ 
planned  perhaps  by  a  set  of  needy  adven- 
turers without  even  the  idea  that  liabiUiy 
followed  the  undertaking — that  the  adven- 
turers, would  get  out  tcith  what  subscrip- 
tions they  could  lay  hold  of,  and  that  the 
subscribers  would  be  left  to  pay  the  liabili- 
ties of  the  concern  and  lose  their  subscrip- 
tions into  the  bargun.  And  these  same  per- 
sons are  the  cautious  fearful  money- would- 
be~getting  sort  of  people,  who  will  not 
engage  in  commercial  pursuits,  because 
they  do  happen  to  have  heard  something 
of  the  liabilities  of  partners  for  their  joint 
debts  and  engagements,  but  they  have  never 
heard  of  any  law  that  would  make  them 
liable  if  they  subscribed  to  a  company's 
adventure. 

In  pursuing  this  subject  we  will  look  into 
the  principles  that  govern  the  law  in  the 
cases  before  referred  to. 

The  Roman  Lawyers  say,  that  for  a  man 
to  enter  into  a  partnership,  so  as  to  have 
neither  the  gain  nor  the  loss  in  common^  is 
a  part  that  so  affects  the  essence  of  the  con- 
tract, as  utterly  to  change  the  form  of  it. 

Puffendorff  describes  partnership  as  a 
contract,  by  which  two  or  more  join  to- 
gether their  money,  goods,  or  labour,  upon 
an  agreement  that  the  gain  or  loss  shall  be 
divided  proportionably  between  them.  And 
here,  if  every  man  contributes  equally,  each 
must  receive  an  equal  share  in  the  gain  or 
loss ;  but  if  they  contribute  unequally  their 
shares  must  be  adjusted  according  to  the 
laws  of  geometrical  proportion. — Lib.  5,  c. 
8,  s.  1. 

When  we  perform  towards  another,  ac- 
tions falling  under  commerce,  or  such  aa 
transfer  any  thing  on  another,  to  which  he 
haA  perfect  n^i,  this  is  called  particular 
justice. 

"Now  this  perfect  right  accrues  either  to 
single  persons  oy  a  covenant  (tacit  or  express) 
made  with  some  society,  in  order  to  those 
being  admitted  members  of  it,  or  to  a  society 
by  a  covenant  made  with ''single  persons,  in 
order  to  the  receiving  thiem  mto  the  same 
community.    Or,  lastly,  from  pacts  made  be- 
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tveen  any  parties  conceninff  things  or  actions 
iallmg  under  conunerce.  When  we  pay  those 
things  which  are  due  upon  the  pact  of  a 
society  with  a  member  or  of  a  member  with 
a  soaety  upon  the  accounts  just  now  speci- 
fied, we  are  said  to  exercise  distribuiwe  jus- 
Hee,  For  whensoever  a  man  is  receiyed  mto 
a  society,  a  pact  is  either  expressly  or  at  least 
tacitly  made  between  the  9ociehf  and  the  mem- 
ber now  to  be  introduced,  by  wnich  the  society 
engageth  to  give  him  a  just  share  and  pro- 
portion of  the  goods  which  it  enjoys  as  a  com- 
mon body;  and  the  mend)er  promiseth  that  he 
will  bear  his  proper  and  equal  part  of  those 
burdens  which  conduce  to  the  preservation  of 
the  society  considered  as  such.  The  exact  de- 
termination of  the  proper  share  of  goods  to 
be  assigned  to  the  member  is  made  {according 
to  the  role  and  value  of  the  pains  or  charges 
employed  b^  him  towards  preserving  Uie 
common  society,  in  nroportion  to  the  pains 
or  charges  oontributea  by  the  other  members. 
On  the  other  hand,  the  determination  of  the 
proper  share  of  burthens  to  be  laid  on  the 
member,  is  mane  according  to  the  value  of  the 
benefits  received  by  him  from  the  society, 
considered  in  proportion  to  the  advantages 
which  the  rest  of  the  members  enjoy.  Hence, 
smce  it  generally  happens  that  one  member 
contributes  more  towards  the  preservation  of 
the  society  than  another,  and  that  one  like- 
wise exceeds  in  deriving  advantage  from  it ; 
the  reason  is  very  apparent  why,  upon  the 
support  of  many  persons,  and  of  tnis  ine- 
^nslity  amongst  them,  we  ought,  in  the  exer- 
cise of-  distrthutive  justice,  to  observe  a  cowi- 
paratioe  equality,  which  consists  in  this — that 
what  proportion  the  merits  of  one  person 
bear  to  the  merits  of  another,  such  proportion 
shall  his  reward  bear  to  the  others  reweurd. 
For  as  Pliilo  Jud.  de  Monarchia,  /.  3,  p.  640, 
ed.  Genev.  observes,  'tis  high  inequality  to  give 
honour  to  those  who  are  not  equal  %n  merit, 
Arrian  Epictet  1.  3.  c.  17 y  This  is  a  settled 
iaw  of  nature,  that  he  who  is  excellent  should 
on  tniai  very  account  have  a  Ittrger  share  of  good 
things  than  he  who  is  less.  Tms  for  instance, 
if  SIX  things  of  the  same  vahie  are  to  be  dis- 
tributed amongst  Caius,  Seius  and  TittuStWpon 
supposition  mat  Titius  exceeds  Cams  in  a 
triple  proportion,  and  Seius  in  a  double, 
Titius  shall  have  three,  Seius  two,  and  Caius 
one.  Nor  is  it  requisite  to  this  equality  that 
the  reward  fully  answer  and  come  up  to  the 
merits  of  the  person,  but  'tis  sufficient  that 
what  proportion  the  service  of  the  one  bears 
to  the  service  of  the  other  the  same  propor- 
tion there  should  be  between  three  snares  of 
the  common  benefits.  And  the  same  rule 
must  be  followed  in  distributive  burthens." — 
PnffendorflT,  lib.  1.  c.  7.  s.  9. 

To  enlarge  upon  these  principles  will  be 
going  beyond  the  limits  to  which  we  are 
aeoeasariiy  confined;  suffice  it  to  say  that  it 
18  now  a  dear  and  well  established  principle 
of  law,  that  whoever  has  a  right  to  share  in 


the  profits  of  an  adventure,  or  has  a  specifie 
interest  in  the  profits  themselves,  becomes 
chargeable  as  a  partner  to  third  persona^  in 
respect  of  transactions  arising  out  of  the  ad* 
venture.  The  reason  for  thus  clothing  a 
person,  by  implication  and  operation  of  law, 
with  the  character  of  a  partner,  is  thus 
given  by  Chief  Justice  db  Gret,  in  Grace 
V.  Smithy  2  Blackstone  1000,  '^  Every  man 
who  has  the  share  of  the  profits  of  a  trade^ 
ought  also  to  bear  his  iJiare  of  the  loss; 
and  if  any  one  takes  part  of  the  profit,  he 
takes  a  part  of  that  fund  on  which  the 
creditor  of  the  trader  rolies  for  his  payment." 

We  will  give  one  other  illustration  to 
our  former  observations : — 

In  Tea^ue  v.  HtMardy  8  *  Bam.  and 
Cress.  345.  Teague  was  a  shareholder, 
and  managing  director  of  the  Cornish  Tin 
Smelting  Company :  Hubbard  was  a  share* 
holder,  *and  agent  for  the  company  in  the 
sale  of  tin,  receiving  a  commission  upon 
sales.  Hubbard,  as  such  agent,  sold  tin, 
and  drew  upon  the  purchaser  a  Bill  of  Ex- 
change in  his  own  name  for  the  value. 
Etibbard  indorsed  this  bill  to  MearSy  the 
aauary  of  the  company^  who  indorsed  it  to 
Teague :  Teague  purchased  tin  for  the  com- 
pany, and  when  the  bill  was  so  indorsed  to 
him  the  company  were  indebted  to  him  in  a 
sum  beyond  the  amount.  The  acceptor  of 
the  bill  became  insolvent:  Hubbard  re- 
ceived ten  shillings  in  the  pound  upon  the  ' 
biU. 

Teague  brought  his  action  against  Hub- 
bard, as  drawer  of  the  bill,  for  money  had 
and  received.  The  Court  held,  first,  that 
the  indorsor  (Teague)  bemg  a  member  of 
the  company,  could  not  sue  the  drawer  on 
the  bill,  inasmuch  as  it  was  drawn  by  the 
latter  on  account  of  the  company,  and  that 
he  could  not  recover  the  sum  received  by 
the  drawer  on  the  bill,  because  that  money 
must  lie  taken  to  have  been  recdved  by 
him,  in  his  character  as  a  member  of  the 
company,  and  not  on  his  own  account. 
Lord  Tenterden  observed,  if  Teague  could 
recover,  it  would  be  a  recovery  by  one  joint 
contractor  against  another,  and  then  Hub- 
bard woidd  have  a  right  to  call  upon  Teague 
\for  contribution. 

But  (as  in  Atttoood  v.  Smally  1  Man.  & 
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B.  246)  where  the  direotbrs  of  a  projected 
joint  stock  bank  company  contracted  in 
their  own  names  with  a  shareholder  for  the 
purchase  of  a  mine,  and  ij^kr  the^formation 
of  the  company  entered  into  farther  agree- 
ments with  him  respecting  the  purchase, 
with  a  clause  exempting  them  from  per- 
sonal liability  upon  certain  parts  of  the 
contract,  it  was  held  that  the  directors 
might  be  sued  by  the  shareholders  upon 
those  parts  of  the  contract  to  which  the 
exemption  did  not  apply. 

(^To  be  continued,) 


PROBLEM  IV. 

What  are  the  changes  hade  in  the 
Law  by  the  statute  1  &  2  Vict.,  cap. 
110.— An  Act  for  abolishing  arrest  on 
mesne  process  in  civil  actions,  for  extend- 
ing the  remedies  of  creditors  against  the 
properties  of  debtors,  and  for  amending  the 
laws  for  the  relief  of  insolyent  debtors  in 
England? 


KaU)  Slq^arti^. 

COURT  OF.  CHANCERY. 

Price  «?.  Dewhurst. — Nov,  19. 

Appeal  from  the  Vice-Chancellor, 
Lex  loci  domicilii. 

In  this  case  the  Vice  Chancellor  had  de- 
creed that  the  plaintiff  was  entitled  to  money 
in  the  hands  of  the  defendant,  an  executor, 
which  had  formerly  been  invested  upon  mort- 
gage of  real  estate,  in  the  Island  of  St.  Croix, 
by  nis  testators,  who  had  been  since  domiciled 
in  England. 

The  mortgagee,  after  living  a  short  time  in 
St.  Kitt's,  went  to  St.  Croix,  where  he  lent 
money  on  mortgage,  and  returned  to  England 
with  nis  wife,  where  they  both  died,  the  evi- 
dence shewed  them  to  have  been  domiciled  in 
this  country.  The  defendant  was  one  of  the 
executors  appointed  under  a  joint  will,  ex- 
ecuted according  to  the  Danish  forms  by  both 
husband  and  wife,  and  claimed  to  be  entitled 
to  control  over  the  property  by  taking  out 
probate  in  St.  Croix.  It  nad  been  contended, 
that  as  money  lent  on  land  it  followed  the 
nature  of  land,  but  Danish  advocates  had 
shown  that,  as  in  this  country,  it  must  be  con- 
sidered personalty.  During  their  residence  in 
England  the  survivor  made  a  second  will, 
under  which  the  plaintiff  claimed,  and  which 
was  intended  to  supersede  the  former.  It  was 
quite  clear  that  piibate  must  follow  the  domi- 
eile,  and  that  the  property  must  be  dealt  with 


according  to  the  law  of  the  county  where  it 
was  situate.  He  thought  the  Vice-Chancellor 
right  in  his  decree  tmit  the  defendants  held 
the  propertjr  they  had  obtained  possession  of, 
as  tnistees  for  the  plaintifis. — Jppeal  dismissed 
tnih  costs. 

Lex  Loci  Domicilii, 
This  is  a  law  which  is  very  imperfectly 
understood  by  the  profession,  and  a  know- 
ledge of  which  is  as  little  sought  for ;  until 
a  case  appears,  it  remains,  as  it  were,  a  dead 
letter.  We  scarcely  ever  hear  of  it,  and  yet 
from  our  present  connection  vnth  foreign 
countries,  by  marriage,  and  other  circum- 
stances, how  greatly  will  this  law  come  into 
operation,  perhaps  even  now  almost  daily. 
As  usefulness  is  the  professed  object  of  this 
paper,  the  Editor  will  write  an  essay  upon 
the  subject  in  some  future  numbers. 

iVor.22. 

Legacy — Time  joined  to  the  substance  of  the 

Legacy, 

Roberts  v.  Williams. 

A  minor  appeared  as  plaintiff  by  his  next 
friend  against  the  executors  of  a  testator,  who 
had  by  nis  will  given  a  sum  of  500/.  to  the 
infant  when  he  attained  the  age  of  twenty-five, 
and  prayed  that  the  executors  be  directed  to 
set  apart  the  siun  of  500/.  out  of  the  testator's 
estate,  and  that  the  interest  of  that  sum  might 
be  paid  in  the  mean  time  towards  the  support 
of  the  infant,  for  whom  the  testator  had  ap- 
pointed a  trustee, 

Mr.  Wakefield  and  Mr.  Koe  argued  that  the 
nomination  of  a  trustee  clearly  proved  it  to  be 
the  intention  of  the  testator  to  give  the  minor 
the  interest  of  the  fund,  although  there  was 
no  direct  expression  to  that  effect  in  the  will. 

Mr.  Wigram  and  Mr.  Richards t  for  the  de- 
fendants, said  the  estate  of  the  testator  was 
already  vested  in  Government  stock,  and  there- 
fore amply  secured,  but  the  minor  could  not 
be  entiUed  to  the  interest  of  the  legacy  until 
the  legacy  itself  became  due. 

The  Lord  Chancellor  was  of  opinion  that 
interest  could  not  be  paid,  and  that  the  bill 
must  be  dismissed  witn  costs.  The  minor's 
friend  must  for  the  present  pay  those  costs, 
and  get  them  repaid  out  of  the  legacy  when 
it  became  due. 


QUEENS'  BENCH.    Nov.  16. 

Attomies  allowing    unauthorized   persons    to 

practise  in  their  names. 

The  Law  Society,  and  Willis,  and 

Allen. 

Mr.  Jardine,  for  the  Law  Society,  applied 

for  a  rule  calling  upon  an  attorney,  named 

William  Willis,  to  show  cause  why  he  should 

not  be  struck  off  the  roll  of  attomies,  and  upoa 
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^foaoOf  named  William  Allen,  to  show  cause 
wby  he  should  not  be  oommitt^  to  the  prison 
of  the  Court  for  the  space  of  a  year.  The 
application  was  made  under  the  22d  of  George 
iL  c.  46.  s.  11,  which  recited  that,  **  whereas 
diveis  peraons  who  had  not  been  examined 
and  sworn,  or  admitted  as  attomies  or  solici- 
tors in  any  court  of  law  or  equity,  had,  in  con- 
jancdon  with,  or  by  the  assistance  and  conni- 
vance of,  certain  sworn  attomies  and  solicitors, 
and  by  various  subtle  contrivances,  intruded 
themselves  into  the  practice  of  the  law,  to  the 

r  prejudice  and  loss  of  the  subjects  of 
realm,  and  the  great  scandal  of  the 
profession  of  the  law.'  The  section  then 
proceeded  to  enact,  "  that  if  any  sworn 
attorney  should  thereafter  act  as  agent  for  any 
penon  not  qualified,  or  allowed  nis  name  to 
be  used  by  such  unqualified  person,  or  sent 
any  process  to  him  to  enable  nim  to  appear 
and  act  as  an  attorney,  such  attorney  so  onend- 
in^  should  be  liable,  on  a  summary  application 
to  the  Court,  to  have  his  namestruck  oft  the  roll, 
and  be  disabled  from  practising  the  remainder 
of  his  life,  and  such  unduahfied  person  so 
acting,  as  aforesaid,  should  be  liaole  to  be 
committed  to  the  prison  of  the  court  for  a 
period  not  exceeding  twelve  months. 

The  present  appfication  was  founded  upon 
the  affic&vits  of  the  town-clerk  of  Banbury, 
and  of  several  attomies  and  solidtors  practis- 
ing in  that  town.  They  all  stated,  that  in  the 
smnmer  of  1837*  Allen  first  came  to  Banbury, 
and  set  up  in  business  as  an  accountant  and 
law-stationer,  and  that  he  had  his  name  and 
employment  pfunted  over  the  door  of  his  house 
or  shop,  and  that  he  subsequently  commenced 
practising  as  an  agent  in  the  county  court  of 
Oxford ;  that  in  '*  innumerable  instances  "  he 
had  been  acting  as  an  attomey,  and  that  in  all 
those  cases  the  applications  for  the  payment  of 
accounts  were  signed  with  his  name,  and  the 
writs  endorsed  in  the  name  of  Willis,  Sloane- 
street,  London ;  that  the  matter  having  excited 
a  great  deal  of  conversation  in  the  mace,  he 
took  down  the  original  inscription  from  over 
his  door,  and  wrote  up  instead  *<  Mr.  Willis, 
solicitor— Mr.  Allen ;"  that  the  name  of  Willis 
was  unknown  as  that  of  anybody  residing  at 
Banbury ;  that  the  actions  and  proceeding  in 
question  were  all  conducted  for  the  joint 
benefit  of  the  two  parties,  as  was  evident  by 
the  fact  that  when  the  proceedings  were  con- 
ducted  by  Allen,  the  bills  of  costs  were  fur< 
nished  by  Willis,  and  that  one  of  those  actions 
was  in  the  Queen's  Bench,  which  circumstance 
was  expressly  stated  in  the  affidavit,  in  order 
to  lay  a  formal  foundation  for  the  jurisdiction 
of  the  Court. 

His  Lordship  granted  the  rule. 

Harrison  r.  Timmins. 
Jomt  Stack  Comuoanies  (a) — Liability  of 

Direetorg. 

Mr.  CrestweU  showed  cause  against  a  rule 

which  had  been  obtained  by  the  Attomey- 

Genenl,  calling  upon  the  defendant  to  show 

cause  why  he  anonid  not  pay  the  damages  and 


costs  of  this  action,  or  why  execution  should 
not  be  levied  against  his  goods. 

This  was  an  action  for  work  and  labour 
done  as  the  servant  of  the  West  Cork  Mining 
Company,  and  the  action  was  brought  against 
the  defendant,  one  of  the  directors,  under  the 
provisions  of  the  act  of  incorporatioil,  4  & 
5  of  William  IV.  c.  6,  by  which  it  is  enacted 
that  all  suits  may  be  brought  against  one  of 
that  body  as  the  nominal  defendant,  and  that 
the  ''  reserved  fund ''  of  the  company  should 
be  answerable  for  all  damages  and  costs  upon 
contracts  which  set  forth  upon  their  face  to 
have  been  entered  into  bv  any  one  of  the  di- 
rectors for  the  benefit  of  tne  company  at  large, 
and  not  for  his  own  private  gain.  Subse- 
auently  there  was  another  act  passed  in  the 
nrst  year  of  her  present  Majesty's  reign  to 
explain  that  portion  of  the  old  act,  and  by 
that  it  was  provided  that  the  powers  of  the 
former  should  extend  over  parole  as  well,  as 
written  contracts,  and  that  the  eeneral  pro- 
perty, as  well  as  the  reserved  fund  of  the 
company,  should  be  liable,  in  the  event  of 
defeat  in  any  action  brought  thereon.  Such 
being  the  case  and  the  position  of  the  parties, 
it  was  now  contended  that  the  only  remedy 
for  the  plaintiff  was  against  the  goods  of  the 
company,  and  that  the  defendant,  who  was 
only  sued  under  the  statute  as  the  nominal 
representative,  was  not  liable  personallv  for 
any  of  the  contracts  entered  into  with  them, 
and  in  support  of  this  view  the  case  of ''  Bart- 
lett  V.  Pentland,"  1  Bam  &  Adolp.  704.  was 
cited. 

The  AttameV'General  submitted  that  a  gross 
injustice  would  be  perpetrated  if  this  and  other 
copartnerships,  for  such  it  was,  were  to  be 
allowed  to  evade  their  creditors'  claims,  lite 
company  had  no  reserved  fund  nor  any  other 
property  at  aU,  and  the  Coiurt  would j  do  its 
utmost  to  assist  the  plaintiff  in  enforcmg  his 
demand  a^inst  the  defendant,  who  had  made 
no  affidavit,  and  did  not  dare  to  deny  that  he 
was  a  shareholder  at  the  time  of  the  perform- 
ance of  those  services,  for  which  the  plaintiff 
tiow  sought  compensation.  There  was  nothing 
in  the  fi^t  or  second  act  to  limit  the  indi- 
vidual responsibility  of  the  members  of  this 
company,  and  each  was  liable,  on  the  failure 
of  the  joint  funds,  to  pav  all  demands  against 
them  m  solido^  like  all  other  partnerships. 
Though  this  in  form  was  an  action  a^nst 
the  defendant,  as  the  nominal  party,  jret  it  was 
in  fact  an  action  against  him  and  agamst  every 
other  member  personally :  each  and  all  were 
liable  for  the  debt  and  co6ts,and  the  Courtjwould 
not  construe  too  rigidly  these  statutes,  which 
could  not  be  said  eimressly  to  have  limited 
the  liabihty  of  the  snareholders.  If  such  a 
clause  had  been  proposed  in  one  of  the  houses 
of  Parliament,  Lord  Shaftesbury  would  have 
scouted  it,  for  that  noble  lord  kept  too  sharp 
a  lodt-outupon  these  private  acts,  and  it  could 
never  have  been  allowed  that  the  shareholdeia 
should  limit  their  personal  responsibilitv. 

Mr.  Baron  Alderson. — It  would  be  desira- 
ble I  think,  instead  of  watching  a  bill,  to  see 
that  it  does  not  contain  any  snch  chuise,  that  it 
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ghould  be  a  role  to  insert  clauses  of  the  ex- 
actly opposite  tendency. 

•rtie  JttonMy-Gcnera/.— Perhaps  it  might ; 
but  there  is  no  necessity  for  a  rule,  it  was  sub- 
mitted, as  the  common  law  declares  that  each 
member  of  such  a  partnership  is  liable  until 
there  is  shown  to  be  some  express  enactment 
to  the  contrary.  For  these  reasons  it  was 
confidently  submitted  that  the  rule  must  be 
made  absolute. 

By  the  Court.— This  is  a  case  of  some 
importance,  and  we  will  take  time  to  consider 
its  beJaiings  before  we  give  our  judgment. 

In  the  case  BarUett  v.  Pentland,  above 
died,  the  statute  of  incorporation  of  the 
St.  Patrick  Assurance  Company  directed 
all  actions  to  be  prosecuted  against  the 
secietary  for  the  time  being,  or  against 
any  member  of  the  company,  as  a  no- 
minal defendant,  and  that  execution  might 
issue  against  any  member,  and  in  case 
such  execution  should  be  ineffectual,  the 
execution  creditor  might,  with  leave  of 
the  Court,  issue  execution  against  any 
person  who  was  a  member  when  the 
debt  was  contracted.  Here  a  judgment 
bad  been  obtained  against  the  secretary, 
and  the  Court  held  that  execution  could  not 
lawfully  issue  agamst  another  member  of 
the  company  without  having  previously, 
by  leave  of  the  Court,  iuggeited  on  the 
record  facts  to  shew  that  the  party  was 
liable  as  a  member  of  the  Company. — ^Eb. 


COMMON  PLEAS.— iVw.  15. 

Law  Examiners. 
Pwoer  of  the  Court  to  makean  order  upon  them, 
Mr.  Kellv  applied  to  the  Court  for  a  rule 
Erecting  the  examiners  to  proceed  with  the 
examination  of  a  gentleman  who  was  desirous 
of  being  admitted  an  attorney.  It  appeared 
that  the  applicant  had  served  his  fiiU  clerk- 
ship of  five  years  under  two  masters,  his 
articles  having  been  assimed  from  the  one 
to  the  other.  But  after  tne  agreement  to  as- 
sign the  articles  had  taken  place,  a  period  of 
about  a  fortnight  intervened  before  the  assign- 
ment was  executed,  and  the  applicant  havmg 
served  the  second  master  durmg  that  fort- 
night, the  examiners  objected  that  such  ser- 
Tice  was  not  under  ei&er  of  the  original 
articles,  nor  under  the  assignment,  and  that, 
therefore,  there  wss  not  the  fiill  five  years' 
due  service  to  entitle  the  applicant  to  be  ad- 
mitted.   But  he  (Mr.  Kelly)  submitted,  that 


(a)  Ante,  p.  19. 


as  a  fortnight's  service  had  taken  place  after* 
the  agreement  to  assic;n,  althousrh  before  the 
assignment  was  actua%  executed,  it  was  sub- 
stantially a  service  under  the  assignment 

The  Court,  after  some  discussion  as  ta 
whether  or  not  they  had  the  power  to  make 
an  order  on  the  examiners,  directed  that  they 
should  proceed  with  the  examination  de  bene 
esse,  ana  when  the  applicant  applied  to  be  ad- 
mitted, the  objection  as  to  want  of  due  service 
might  be  raised  if  necessary. 


CONSISTORY  COURT. 

DoRBiER  falsely  eaUing  herself  Williams  v. 
Williams.  .Noo.\%. 

Illegality  of  Licence  for  Marriage — where  par^ 
ties  not  cognizant  of  that  fact,  marriage  not 
void, — First  case  under  ike  Marriage  Act. 
4  Geo.  4.  c.  76. 

In  this  case  Maria  Teresa  Bonner,  other- 
wise Williams,  who  is  proceeding  against 
Mr.  Henry  William  Williams.  In  December^ 
1826,  Mr.  Williams  being  then  21,  and  Miss 
Dormer  a  minor  of  19  (an  orphan  having  no 
guardian),  agreed  to  effect  a  clandestine  mar- 
riage (the  rektives  being  averse  to  it),  and  for 
that  purpose  Mr.  Williams  undertook  to  pro- 
cure a  license  for  the  marriage  at  Swinnerton, 
in  Stafford,  in  the  diocese  of  Lichfield  and 
Coventry  (where  Miss  Dormer  resided) ;  but 
he  procured  it  from  a  surro^te  of  the  diocese 
of  St  Asaph,  the  license  bemg  nevertheless  as 
for  a  mamage  to  be  celebrated  at  Swinnerton. 
Finding  the  license  to  be  null,  but  fearine  the 
consequences  of  delay,  he  induced  the  lady  to 
consent  to  the  marriage  at  the  parochial  chapel 
of  Halston,  in  Salop,  and  the  diocese  of  St. 
Asaph,  provided  he  could  procure  a  clergyman 
to  perform  the  ceremony  by  virtue  of  the 
license.  Mr.  Williams  obtained  the  consent 
of  the  Rev.  Joseph  Fish,  of  Ellesmere,  to  cele- 
brate the  marriage,  which  was  accordingly 
solemnized  by  him  at  Halston  on  the  23d  of 
December,  1826.  The  original  license  having 
been  destroyed,  the  warrant  or  affidavit  to 
lead  the  license  was  exhibited. 

Dr.  Bumaby  (with  whom  was  Dr.  Hag- 
gard) contended  that  the  facts  pleaded  in  the 
ubel,  if  proved,  would  not  support  a  case  of 
nullity  under  the  present  law,  which  reouir^ 
that  both  parties  should  knowingly  ana  wil- 
fully intermarry  without  publication  of  bans, 
or  a  license  from  a  person  having  authority 
to  grant  the  same.  There  had  been  a  mistake^ 
but  it  did  not  appear  that  both  narties  were 
cognizant  of  and  meditated  a  frauo. 

The  Queen*s  Advocate  (with  whom  was  Dr. 
Addam)  observed,  that  the  libel  pleaded 
that  the  nullity  of  the  license  was  known  to 
both  parties;  that  the  violation  of  the  law  was 
settled  and  arranged  between  them,  and  if 
this  was  not  a  void  marriage  on  this  ground, 
it  would  be  difficult  to  know  what  could  be. 
Halston  was,  in  fact,  a  peculiar. 

Dr.  JLusHiNGTON  said,  it  had  been  decided 
by  the  Judicial  Committee,  with  respect  to 
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the  publicatioti  of  bans,  that  in  order  to  render 
a  marriage  null  and  void  under  the  22d  sec- 
tion of  me  Marriage  Act,  both  parties  must 
have  acted  knowingly  and  wilfully,  with  an 
intention  to  defeat  tne  law.    The  ^^rds  of 
the  section  with  respect  to  license  might  be 
construed  to  mean  either  "  having  autnority 
to  grant  the    particular  license,"  or    "any 
license  at  all.      He  would  assume,  however, 
that  Mr.  Williams  knowingly  and  wilfully 
procured  a  license  from  a  person  having  no 
authority  to  g^rant  such  a'  bcense  as  was  re- 
omsite  on  the  present  occasion.     Now  the 
facts  pleaded  in  the  libel  must  be  such  as 
would  authorize   this  Court   to  entitle  Mr. 
>^iQiams,  as  well  as  Mrs.  Williams,  to  a  sen- 
tence declaratory  of  nullity,  and  if  there  were 
issue  (there  being  none  in  this  case),  to  bas- 
tardize and  deprive  them  of  any  property  they 
might  otherwise  be  entitled  to.    It  must  there- 
fore have  been  the  intention  of  the  Legisla- 
ture that  the  facts  pleaded  in  the  libel  must 
be  perfectly  conducive  to  show  a  guilty  know- 
ledge in  both  parties,  and  a  guilty  intention 
Ui  violate  the  law.    Was  he  to  suppose  that 
Mr.  Williams,  being  cognizant  of  the  law, 
intentionally  went  to  an  authority  not  com- 
Detent  to  grant  the  license?    Presuming  he 
did  so,  he  (the  learned  Judge)  must  also  pre- 
smne  that   the  surrogate  who    granted  the 
license  was  ignorant  or  neglectful  of  his  duty; 
and  there  was  a  clergyman  of  the  church  of 
England,  who  must  have  used  the  license,  and 
who  was  alleged  to  have  celebrated  the  mar- 
riage by  virtue  of  an  authority  which  on  the 
face  of  it  was  no  authority  at  all.    The  libel 
nowhere  pleaded  that  Mrs.  Williams  was  cog- 
nizant of  the  illegality  of  the  license,  and  un- 
less the  &ct8  stated  in  the  libel  fully  estab- 
lished the  guilty  knowledge  of  the  parties,  he 
could  not  declare  a  mamage  null  and  void. 
He  was  of  opinion  that  they  did  not  do  so, 
and  therefore  he  must  reject  the  libel. 


COURT  OF  EXCHEQUER. 

SITTINGS   IN   BANCO.— iViw.  15. 

Aholiium  of  Imprucnment/or  Debt  BUL  Sec.  7. 

ROXBOROUGH  V.  BrIND. 

As  to  the  discharge  of  prisoners  in  custody 
on  mesne  process,  and  having  petitioned  the 
Cooit    Home  had  obtained  a  rule  on  the  part 
of  the  defendant,  calling  upon  the  plaintiff  to 
show  csose  why  the  defendant  should  not  be 
discharged  from  custody  and  a  conmion  ap- 
pearance entered,  under  the  provisions  of  the 
/th  section  of  1  and  2  Vict  c.  110,  by  which 
it  is  provided  that  all  prisoners  under  mesne 
process  at  the  passinff  of  the  act  shall  be  dis- 
chareed,  provided  tney  have  not  petitioned 
for  their  discharge  in  the  Insolvent  Court 
The  point  raised  by  the  motion  was,  whether 
the  defendant  came  within  the  spirit  of  liie 
act,  masmach  as  he  had  petitionea  the  Court, 
f&d  it  waa  ccmtendedby  Mr.  Homey  on  moving 
m  the  tint  instance,  that  his  petition  having 
Voul.  --'  i-  e 


been  discharged  by  the  Commissioner,  that 
step  was  to  be  taken  as  a  mere  nullity,  and  he 
was  to  be  looked  upon  as  a  prisoner  who  liad 
not  in  fact  petitioned. 

Mr.  Kelly  showed  cause,  when  it  was  sug- 
gested by  the  Court,  that  as  there  was  now  a 
rule  pending  in  the  Insolvent  Court  touching 
this  very  point,  the  present  motion  had  better 
stand  over.  Acceded  to.  The  rule  was  ac- 
cordingly enlarged. 

NiAS  V.  Milton. 

Construction  of  I  ^2  Fict,  c.  110,  Aboiiiion  of 
Imprisonment  for  Debt  BUL 

tV.  H.  WaUton  was  instructed  to  apply  to 
the  Court,  on  the  equitable  construction  which 
had  been  put  upon  the  provisions  of  the  re- 
cent act  under  the  following  state  of  facts. 
The  defendant  had  been  arrested  on  mesne 
process  on  the  29th  of  May,  but  made  his 
escape  from  the  bailiflTs  follower  on  the 
following  day.  Upon  this  an  escape  war- 
rant was  issued  against  him,  which  was  not 
put  into  execution  till  the  13th  of  this  month, 
only  a  few  days  before  this  motion;  and 
it  was  urged  that  the  case  was  within  the 
spirit  of  those  decisions  by  which  the  Courts 
had  extended  the  strict  letter  of  the  act,  and 
had  included  within  its  spirit  many  persons 
who  were  not  in  arrest  at  all. 

Sed  per  Curiam,  —  This  is  carrying  that 
feeling  too  far  to  call  upon  the  Court  to  say 
that  a  man  who  actually  nad  made  his  escape 
from  arrest,  was  in  actiual  custody  by  a  Hction 
of  law  at  the  same  time.  The  rule  cannot  be 
granted.    Rule  refused  accordingly. 

Harris  r.  Dickinson. — Nov.  15. 
Construction  of  \^2  Vict.  c.  110,  Abolition  of 
'    Imprisonment  for  Debt  Bill,  by  the  Court. 

PetersdorJ^  shewed  cause  a^inst  a  rule  bf 
Corrie,  which  had  for  its  object  the  taking 
out  of  Court  a  sum  of  money  deposited  b^  the 
defendant  in  lieu  of  bail  under  the  provisions 
of  the  1  &  2  Vic.  c.  110.  This  was  a  case 
founded  upon  the  recent  decision  in  the  C.  B. 
but  was  one  which  sought  to  carry  out  the 
fiction  of  law,  employed  there  to  a  limit  for 
which  no  reason  could  be  assigned.  In  the 
first  place  in  order  to  entitle  the  defendant  to 
make  such  an  application,  he  oueht  to  shew 
to  the  Court  by  his  affidavits,  that  ne  is  within 
the  terms  of  tne  act;  with  this  view  he  ought 
to  shew  that  he  was  in  custody  at  the  passing 
of  the  act,  that  he  has  not  entered  an  ap- 
pearance to  the  action,  and  that  he  has  not 
petitioned  the  Insolvent  Court  for  his  to- 
charge,  all  which  are  conditions  imposed  by 
the  act  on  persons  seeking  to  take  the  benefit  of 
its  enactments.  The  defendant,  however,  haa 
not  shewn  any  of  these  things  to  the  Coiirt, 
and  notice  moreover  is  necessary  to  enable  a 
defendant  to  take  money  out  of  Court.  The 
substantial  ground  of  opposition  is  however, 
that  he  has  not  been  in  custody  at  all,  and  it 
is  submitted  that  he  ought  to  have  been  in 
actual  physical  control  of  some  body,  even 
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under  the  meaning  of  Baieman  v.  Dunn,  (a) 
in  the  C.  B.,  where  a  man  was  held  to  have 
been  in  the  quagi  custody  of  his  bail.  Here, 
however,  there  is  no  such  thing;  for  a  man 
cannot  be  said  to  be  in  the  custody  of  his 
own  money. 

Corrie  being  called  on  to  support  his  rule, 
put  the  case  as  one  for  the  equitable  construc- 
tion of  the  act,  and  argued  that  it  was  not 
requisite  that  a  man  should  have  been  in 
custody  on  the  1st  of  October,  but  that  any 
subsequent  detainer  was  such  a  state  of  arrest 
as  would  justify  the  interference  of  the  Court. 
The  case  is  to  be  argued  as  though  we  had 
put  in  bail,  and  had  rendered  after  the  1st  of 
October,  and  it  is  submitted  that  the  defend- 
ant is  entitled  to  the  relief  prayed. 

Parkb  B. — ^Tlus  is  an  embarrassing  point, 
which  has  arisen  from  the  Court's  departing 
from  the  strict  purport  of  the  words  of  the 
act    We  must  consider  our  judgment 

C  a.  V. 

Jackson  v.  Cooper. 

This  was  also  a  case  under  the  same  act, 
though  the  facts  were  diflferent — and  Shee 
having  obtained  a  rule  for  the  entry  of  an 
exoneretur  on  the  bail  bond,  Gumey  now 
shewed  cause. 

The  defendant,  it  seemed,  was  arrested,  and 
released  on  putting  in  bail ;  since  that  time  a 
final  jud^ent  h£^  been  entered  in  Ihe  suit 
against  hun,  and  it  was  argued  that  he  was 
not  within  the  spirit  of  the  act  on  that  account 
AH  the  previous  cases  had  gone  only  to  this 
length,  namely,  that  the  bail  might  be  relieved 
when  it  appeared  that  they  were  thereby  saved 
a  circuitous  mode  of  proceeding  to  a  point  at 
which  the  parties  must  ultimately  come. 
Here,  however,  it  is  not  known  wKat  might 
be  the  result  of  the  defendant's  render,  and  the 
Court  will  not  therefore  give  him  an  op- 
portunity of  escaping  altogether  from  the 
plaintiff. 

Shee  then,  in  support  of  his  rule,  con- 
tended most  strongly  that  he  was  entitled  to 
the  relief  prayed,  putting  it  on  the  ground 
that  mesne  process  continued  up  to  the  time 
of  putting  into  execution  nnal  process. 
Here,  though  a  final  judgment  has  been  filed, 
yet  it  is  at  present  quite  inoperative,  as  the 
defendant  has  not  been  secured;  and  he 
would  therefore  be  in  custody  on  mesne  pro- 
cess as  soon  as  he  rendered.  To  avoid  this 
unnecessary  step,  as  he  would  then  be  clearly 
entided  to  his  discharge,  the  Court  will  at 
once  exonerate  the  baO. 

The  Court  having  also  taken  time  to  con- 
sider its  judgment  m  this  case,  afterwards 
Mr.  Baron  Parke  delivered  the  following 
Judgment : 

These  two  cases  stood  over  to  enable  us  to 
confer  with  the  Judges  of  the  Common  Pleas, 
npon  the  nature  of  their  decision  in  Baieman 
V.  Dunn  ;  and  we  are  of  opinion  that  the  act 
in  question  ought  to  be  construed  according 


<o)  Ante  p.  43. 


to  the  plain  and  literal  import  of  its  words 
in  the  1  st  and  7th  sections,  and  not  that  the 
arrest  may  be  one  which  is  suffered  after  the 
1st  of  October — ^but  that  the  party  seeking 
relief  must  have  been  in  arrest  on  mesne  pro- 
cess on  that  day.  The  two  cases  before  us 
differ  in  their  facts,  and  in  the  case  before  the 
Common  Pleas,  that  Court  has  put  a  liberal 
construction  upon  the  act,  by  which  we  should 
be  bound  in  deciding  an  ordinary  case,  and 
have  held  that  there  need  not  be  an  actual 
custody,  but  that  the  fictitious  custody  of  the 
bail  is  sufficient :  with  this  we  are  bound  to 
aCTee.  But  when  a  case  comes  before  us  like 
that  of  Harris  v.  Dickinson^  where  a  man  is 
said  to  be  in  the  custody  of  his  own  money, 
we  cannot  bring  ourselves  to  say  that  it  is 
within  the  terms  of  the  act,  or  the  equity 
of  that  decision ;  neither  do  we  think  that  the 
defendant  is  entitled  to  make  his  rule  abso- 
lute in  Jackson  v.  Cooper.  We  cannot  re- 
lieve his  bail  per  saltum  according  to  the  case 
in  the  C.  B.  because  we  do  not  know  whether 
he  will  ever  appear  at  all  if  we  do;  and  if  he 
did,  we  cannot  tell  but  that  the  plaintiff  may 
charge  him  in  execution  within  an  hour  after 
he  has  appeared. 

For  these  reasons  the  rules  in  both  cases 
must  be  discharged. 

Lewis  v.  Ford.— iViw.  21. 

Abolition  of  Imprisonment  for  Debt  BiU. . 

^rcA6o/e/ had  obtained  a  Rule  to  enter  an 
exoneretur  'on  the  bail  bond  given  by  the  de- 
fendant, who  was  arrested  before  the  Ist  of 
October,  and  to  enter  a  common  appearance. 

Hwnfrey  showed  cause  aeainst  the  rule,  and 
contenaed  that  it  must  be  oischar^d.  It  ap- 
peared that  the  defendant,  immeoiately  after 
nis  release,  went  abroad,  and  had  been  re- 
siding at  Paris  ever  since,  and  that  it  waa 
not  his  intention  to  come  back  to  England ; 
it  was  submitted  that  enough  had  been  made 
out  to  discharge  the  rule. 

Archbold  siHimitted  that  the  rule  ought  at  . 
an^  rate  to  be  enlarged,  so  that  the  defendant's 
bail  might  have  an  opportunity  of  answering 
the  matters  in  the  amoavit,  .for  it  was  a  great 
assumption  to  say  that  the  defendant  never 
meant  to  surrender. 

By  the  Court. — If  that  be  not  true,  then 
your  best  answer  will  be  to  render  him,  and 
then  he  can  apply  for  his  discharge,  when  he 
will  be  clearly  within  the  eauity  of  all  the 
decisions.  As  it  is,  however,  ne  is  out  of  our 
jurisdiction,  and  we  will  not  interfere  in  the 
matter. 

Rule  discharged. 

BAIL  COURT.— i\^op.  15. 

Abolition  of  Imprisonment  for  Debt  BiU — cUtes 
not  extend  to  the  Courts  of  Common  Pleas  eU 
Durham  and  Lancaster. 

Curl  ».  Elliott. 
Mr.  Alexander jQ.C*,  applied  on  thepait  of  the 

defendant  for  a  rule  calling  upon  the  plaintiff 
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to  show  caufie  why  a  writ  of  attachment 
(called  a  tNWtf  per  vadios),  which  had  issued 
oat  of  tne  Court  of  Common  Pleas  of  the 
county  Palatine  of  Durham,  should  not  he 
set  aside,  as  well  as  all  the  suhsequent  pro- 
eeedines  which  had  been  taken  therein  by  the 
plaintil^  upon  the  defendant's  entering  a 
common  appearance,  in  pursuance  of  the  act 
for  abolishing  imprisonment  on  mesne  process 
for  debt.  It  apoeared  from  the  affidavit  of 
the  defendant,  tnat  he  was  a  gentleman  of 
large  property,  residing  at  Berrington,  in  the 
county  or  Durham,  and  that  he  cultivated 
land  to  a  considerable  extent.  In  the  latter 
end  of  the  last  year  he  had  occasion  to  eo 
abroad,  and  it  becoming  necessary  in  his  ab- 
sence to  manure  one  of  his  farms,  the  plaintiff 
applied  to  Mr.  Elliott's  brother  to  request 
that  he  might  be  employed  to  do  so.  The  re- 
quest was  complied  witn,  and  300  or  400  loads 
of  lime  were  laid  out  by  him  on  the  farm. 
For  this  he  furnished  an  account  of  260/.  to 
Mr.  Elliott's  brother,  from  whom  he  claimed 
payment  of  the  money,  and  upon  his  refusal 
to  comply,  the  writ  of  pone  in  question  was 
iaroed,  and  executed  against  the  property  of 
Mr.  Siliott  The  matters  in  controversy  be- 
twtea  the  parties  were  subsequently  submitted 
to  the  decision  of  an  arbitrator,  who  adjudi- 
cated upon  the  question  in  October  last,  and 
proceedmgB  are  now  goine  on  in  a  court  of 
canity,  for  the  purpose  of  setting  aside  that 
aroitration  on  the  ground  of  corruption. 

Mr.  Justice  Littledale  interposed  at  this 
part  of  the  statement,  and  said  that  he  did 
not  sec  how  the  Court  of  Queen's  Bench  could 
set  aside  a  writ  of  attachment  issued  by  the 
Court  of  Common  Pleas  at  Durham. 

Mr.  Aleaponder  said  that  he  hoped  to  show 
his  Lordship  that  this  Court  had  jurisdiction 
over  the  case.  The  goods  which  had  been 
seized  under  the  attachment,  and  the  value  of 
which  was  of  ten  times  the  amount  claimed 
by  the  plaintiff,  would  be  sold  in  four  days, 
unless  tnis  Court  should  interfere. 

Mr.  Justice  Littledale  said  that  he  thought 
the  best  couTBe  of  proceeding  would  be  to  ap- 
ply to  a  court  of  equity  for  an  injunction  to 
restrain  the  plaintiff  from  proceeding  to  a  sale. 
For  himself,  he  did  not  think  he  had  the 
power  to  do  what  was  asked. 

Mr.  Alexander  said  that  the  attachment  was 
in  fact  equivalent  to  an  arrest,  and  that  as  the 
Legislature  had  abolished  the  power  of  ar- 
resting, be  thought  that  the  Court  had  autho- 
rity to  prevent  the  issuing  of  what  was  in 
&ct  an  equivalent  process. 

Mr.  Justice  Littledale,  alluding  to  some 
cases  which  have  been  lately  decit^d  in  the 
Court,  said  that  the  provisions  of  the  statute 
of  the  Ist  and  2nd  of  Victoria,  chapter  110, 
had  been  extended  from  the  case  of  persons 
in  actual  custody  to  those  who  were  out  upon 
hail,  although  the  latter  had  not  been  expressly 
mentioned  in  the  act.  But  that  extension 
proceeded  upon  the  ground  that  a  man  out 

rD  bail  was  considered  as  in  the  custody  of 
bail ;  and  that,  at  any  rate,  it  was  in  the 
power  of  the  bail  at  any  time  to  place  him  in 


custody  in  their  own  discharge ;  after  which 
he  would  be  entitled  to  the  benefit  of  the  act, 
as  he  would  be  then  literally  within  its  pro- 
visions. But  saying  nothing,  for  the  present, 
of  other  difficulties,  how  could  a  person  be 
said  to  be  placed  even  in  constructive  custody 
by  a  proceeding  which  only  affected  his  goods? 

Mr.  Alexander  said,  that  his  application  was 
to  the  discretion  of  the  Court  under  the  equity 
of  the  statute,  and  was  foimded  upon  ^e  fact, 
that  if  attachments  were  allowea  to  issue  in 
such  circumstances  as  the  present,  the  power 
of  arresting  on  mesne  process  for  debt,  which 
was  supposed  to  have  been  universally  abo- 
lished, might  be  effected  indirectly  through 
the  means  of  the  pone,  and  in  the  whole  ex- 
tent of  the  jurisdiction  over  which  it  issued. 
The  writ  went  on  the  application  of  the  plain- 
tiff, not  for  any  sum  whicn  had  been  previously 
found  or  aclmowledged  to  be  due,  but  for 
whatever  sum  the  plaintiff  himself  thought 
proper  to  swear  to.  In  order  to  get  rid  of  the 
writ,  it  was  indispensable  either  to  surrender 
personally  into  custody  or  to  give  bail  for  ap- 
pearance ;  and  as  the  plaintiffnad  the  naming 
of  the  sum  for  which  the  attachment  was  to 
issue,  the  defendant  might  be  unable  to  pro- 
cure bail,  and  his  only  means  of  releasing  his 
goods  would  be  by  parting  with  his  liberty. 
The  process  of  attacnment  against  the  goodls, 
therefore,  was  in  substance  an  arrest  on  m^ne 
process,  and  he  therefore  thought  that  it  was 
within  the  evil  intended  to  be  remedied  by 
statute,  which  recited  that  "  the  power  of  ar- 
resting persons  on  mesne  process  for  debt 
was  unnecessarily  expensive  and  severe,  and 
ought  to  be  relaxed."  The  statute  accordingly 
declared,  that  after  the  passing  of  it  no  person 
whatever  should  be  arrested  for  debt  m  any 
inferior  court,  nor  in  any  superior  court,  ex- 
cept in  some  cases  mentioned  in  the  act 

Mr.  Justice  Littledale  observed,  that  the 
Court  of  Common  Pleas  in  Durham  was  not 
an  inferior  court,  but  a  superior  one,  and  as 
much  so  as  the  Court  of  Common  Pleas  at 
Westminster. 

Mr.  Alexander  said,  that  he  had  felt  some 
difficulty  on  the  question  as  to  his  Lordship's 
jurisdiction  over  the  case. 

Mr.  Justice  Littledale. — My  doubt  is  not 
whether  I  have  any  jurisdiction  over  it,  but 
whether  anybody  has.  His  Lordship  then 
referred  to  the  act,  and  after  looking  into  it, 
said  that  the  Courts  of  Common  Pleas  at  Dur- 
ham and  Lancaster  were  not  mentioned  in  it 
at  all. 

Mr.  Alexander  said,  that  if  its  provisions 
could  not  be  extended  to  those  courts,  they 
would  have  a  power  of  arresting,  which  no 
other  court  in  tne  country  possessed. 

Nod.  19. 

Applicaiion  to  take  Money  out  of  Court  paid  in 

lieu  of  Bail, 

Mr.  Justice  Littledale,— rin  answer  to  an 
application  made  by  Mr.  Cleasby  to  show 
cause  against  a  Rule  that  had  been  obtained 
by  Mr.  Bramwell^  to  show  cause  why  money 
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paid  into  Court  in  lieu  of  bail  should  not  be 
naid  out — observed  that  it  was  unnecessary  for 
Mr.  Cleasby  to  do  so,  as  the  Court  of  Exche- 
quer had  decided  (a)  that  the  granting  of  such 
a  rule  would  be  extending  the  construction  of 
the  late  statute  further  than  could  be  war- 
ranted by  reason  or  law.  It  was  natural 
enough  to  extend  its  provisions  so  far  as  to 
exonerate  bail  upon  entering  an  appearance, 
because  the  defendant  was,  in  law,  supposed 
to  be  in  the  custody  of  his  bail.  That  a  de- 
fendant who  had  paid  money  to  prevent  the 
necessity  of  pving  bail,  could  not,  without 
too  great  a  violence  of  construction,  be  sup- 
posed within  the  meaning  of  an  act  which  m 
Its  terms  applied  only  to  persons  in  actual 
custody.  In  these  circumstances,  the  rule 
would  be  discharged,  but  without  costs,  as  all 
the  questions  which  had  arisen  upon  the  sta- 
tute were  sufficiently  doubtftd  to  entitle  the 
parties  to  bring  them  into  discussion  for  the 
opinion  of  the  Court. 

The  Law  Examiners.— /n  RelAn.  Johnston. 

Objection  to  adrnvtsion  upon  the  Rule  of  At- 

tomies. 

The  Attorney-General  applied  for  a  rule 
calling  upon  the  Examiners  to  admit  Mr. 
Johnston^s  name  to  be  placed  on  the  roll  of 
attomies.  It  appeared  tnat  Mr.  Johnston  had 
been  originally  articled  to  a  gentleman  named 
Wynne,  who  was  in  partnership  with  a  Mr. 
Jackson.  Mr.  Wynne  died  nine  montli*i  be- 
fore the  five  years  of  Mr.  Johnston's  service 
were  expired,  but  Mr.  Johnston  continued, 
without  interruption,  to  serve  Mr.  Jackson, 
and  after  the  termination  of  the  five  years, 
he  served  still  nine  months  longer,  at  the  end 
of  which  time  his  articles  of  clerkship  were 
assigned  to  Mr.  Jackson  by  the  executors  of 
Mr.  Wynne.  The  Exammer^t  however,  ob- 
jected that  during  the  interval  which  took 
place  between  the  death  of  Mr.  Wynne  and 
the  assignment,  Mr.  Johnston  was  not  under 
any  articles  at  all,  and  that  the  service  which 
took  place  during  that  time  was  nugatory.  If 
this  kind  of  objection,  which  he  (the  Attorney- 
General)  considered  a  very  captious  one,  were 
allowed  to  prevail,  it  would  render  some  of 
the  most  respectable  attomies  in  England 
liable  to  be  struck  off  the  roll. 

Mr.  Justice  Littledale  said,  that  there 
were  at  present  several  cases  similarly  situated 
under  the  consideration  of  the  judges.  He 
should  grant  the  rule,  and  the  Examiners 
•  would  proceed  with  the  examination  in  the 
mean  time.  Some  general  rule  would  be  laid 
down  upon  the  subject  in  a  few  days. 

BODDINGTON  V.  WoODLBT. 

Abolition  of  Imprimiment  for  Debt  BilL^ 

Sect.  3,6^  TFir^ft  Ctutl^Detaifider. 
Sir   W,  FoUett  applied  for  a  rule  calling 
upon  the  plaintiff  to  snow  cause  why  an  order, 
made  by  Mr.  Justice  Coltman  authorising  the 

(a)  Harrii  v.  Dickinaon,  ant: 


detention  of  the  defendant  in  custodv  until  he 
should  have  given  bail  for  3000/.  snould  not 
be  rescinded.    Bv  the  third  section  of  the  Act 
1  &  2  Victoria,  cnap.  110,  it  is  provided,  that 
if  it  shall  at  any  time  be  made  apparent  to 
the  satisfaction  of  any  of  the  judges  of  the 
superior  courts  at  Westminster,  that  the  plain- 
tin  has  a  cause  action  to  the  amount  of  20/. 
and  upwards  aeainst  any  defendant,  and  that 
there  is  probable  cause  that  the  defendant  will 
quit  England  unless  he  shall  be  forthwith 
apprehended,  it  shall  be  lawful  for  such  judge 
to  direct  such  defendant  to  be  holden  to  hul 
for  such  sum  as  the  judge  shall  think  fit,  not 
exceeding  the  amount  of  the  debt  or  damiages 
claimed  by  the  plaintiff,  and  thereupon  it 
should  be  lawful  for  the  plaintiff  to  issueagainst 
such  defendant  a  cattiojt,  m  the  form  contained 
in  the  schedule  to  tne  act    The  sixth  section 
authorizes  any  defendant  so  arrested  to  applv 
to  a  judge  for  his  discharge ;  and  the  seventn 
section  enacts  that  every  person  who  at  the 
commencement  of  the  act  snould  be  in  custody 
on  mesne  process,  and  who  should  not  have 
filed  a  petition  to  be  discharged  under  the 
Insolvent  Debtors'  Act,  should  be    entitled  to 
his  discharge  from  custody,  on  entering  an 
appearance  to  the  action,  provided  that  every 
such  prisoner  should  be  liable  to  be  detained 
by  virtue  of  any  such  order  as  that  previously 
described  in  the  third  section.     It  appeared 
that  the  plaintiffs  were  mortgagees  and  con- 
signees of  a  West  India  estate,  the  property  of 
the  defendant,  and  that  as  the  proceeds  for 
some  time  had  only  paid  the  interest  of  the 
debt,  the  plaintiffs  had  caused  the  defendant 
to  be  arrested.    From  that  arrest  he  was  dis- 
charged, from  a  defect  in  the  affidavit  to  hold 
to  bail,  after  which  he  was  arrested  a  second 
time,  and  again  discharged ;  after  which  he 
was  again  taken  a  third  time  in  August  last, 
and  was  in  actual  custody  under  the  last  arrest 
on  the  day  of  the  coming  of  the  statute  into 
effect.    Tne  sum  for  which  he  had  been  so 
arrested  was  9000/.,  but  after  several  proceed- 
ings and  applications  in  the  case,  Mr.  Justice 
Coltman  made  an  order  directing  him  to  he 
detained  until  he  gave  bail  for  20SdL    Sir  W. 
FoUett  proceeded  to  contend  that  Mr.  Justice 
Coltman  had  no  authority  to  make  the  order 
in  question,  for  althou^n  the  statute  autho- 
rised the  judges  to  detam  prisoners  in  certain 
circumstances  in  custod^r,  yet  it  was  impossible 
to  suppose  that  the  detainer  mentionea  in  that 
statute  could  be  the  same  sort  of  thing  known 
under  the  same  name  in  the  Uniformity  of 
Process  Act,  as  the  statute  itself  had  expressly 
provided  that  the  defendant  should  be  taken 
by  the  form  of  eapiag  eiven  in  the  schedule. 
Tiiat  writ  was  adoressea  to  the  sheriff  of  the 
county,  and  the  defendant  was  in  the  custody 
of  the  warden  of  the  Fleet,  who  had  no  power 
to  receive  a  writ  addressed  to  another  officer, 
whilst  that  other  could  not  of  course  execute 
the  writ  according  to  its  exigency  by  taking 
the  defendant  ana  keeping  him  in  the  sheriffs 
own  prison,  at  a  time  when  he  was  in  the 
actual  keeping  of  the  warden  of  the  Fleet. 
Mr.  Justice  Littledale  said,  that  in  order 
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to  set  the  powerof  a  judfle  in  motion  in  such  a 
ose,  it  was  necessary  that  somebody  should 
swear  that  the  defendant  would  immediately 
quit  England  unless  he  shotdd  be  taken  into 
custody.  He  could  not  understand  how  any- 
body could  make  any  such  statement  in  refer- 
ence to  a  person  who  was  an  actual  prisoner 
at  the  tinie,  and  who  could  not  obtain  his 
discharge  without  a  notice  to  the  party  at 
vhose  suit  he  had  been  arrested. 

•Stir  fV.  Foileii  said  he  was  equally  unable 
to  understand  how  it  could  be  done,  and  he 
went  on  to  submit  that  the  order  of  Mr.  Jus- 
tice Coltman  ought  to  have  recited  (which  it 
did  not)  that  it  appeared  to  the  satisfaction  of 
the  learned  judge  that  the  defendant  owed 
201  and  upwards  to  the  plaintiff,  and  that  it 
had  been  proved  to  the  satisfaction  of  the 
jcd|e  himself  that  the  defendant  would  go  out 
of  the  country  unless  he  were  apprehended. 
Mr.  Woodley  had  made  an  affidavit,  in  which 
lie  expressly  stated  that  he  was  residing  upon 
his  own  estate  in  Surrey,  and  that  he  luul  not 
been  out  of  England,  and  did  not  intend  to  go. 
Mr.  Justice  Littledals  said,  thatinnis 
judgment  there  was  nothing  in  it  to  authorise 
sucfi  a  detainer  as  that  wluch  existed  under 
the  Uniformity  of  Process  Act  He  knew, 
however,  that  there  was  a  difference  of  opinion 
amon^  the  judges  upon  the  subject  of  the 
meamne  of  the  term  *'  detainer,"  in  the  act ; 
heshotud  bring  the  point  under  their  con- 
sideration :  rule  ruin  granted. 

iVop.22. 

Abolition  of  Impriaanmeni  far  Debt  Bill — Dis- 
charge  of  Bail  after  Interlocutory  JudgmefU. 

Mr.  Stammers  applied  for  a  rule  calling  upon 
a  plaintiff  to  show  cause  why  an  exoneretur 
should  not  be  entered  upon  the  bail  piece.  It 
apueared  that  a  defenoant  had  been  arrested 
before  the  new  Act  came  into  force,  that 
special  bail  had  been  given,  and  interlocutory 
judgment  had  been  subsequently  signed. 

Mr.  Justice  Littleoale  said  that  the  Court 
of  Exchequer  had  refused  to  extend  the  equity 
of  the  statute  to  a  case  where  judgment  had 
been  signed  before  the  application. 

Mr.  StamMnerit  said,  that  in  the  case  which 
had  been  decided  in  the  Exchequer  the  judg- 
ment had  been  final. 

The  learned  Judge  granted  a  rule  nuti,  but 
in  consequence  of  some  want  of  entire  uni- 
formity in  the  decisions,  directed  cause  to  be 
bhuwn  before  the  full  Court 


Sutfinetf^  in  tl;f  Cottrttf. 

COURT  OF  CHANCERY. 
Lunatic  petition^  by  order, — In  re  Battams. 

Cauees. 

Swain  v.  Fratt^-Orton  v.  Pratt,  Exceptions 
and  fbrUier  directi<ms — Matthias  v.  Brown — 
Peikins  V.  Underwood — Underwood  v.  Perkins 
—Curtis  T.  Lloyd — Pulsford  v.  Bickham — 


Collett  V.  Hover^Attomey^General  v.  Barker 
—Salmon  v.  Sadgrove— M'CuUum  v.  Blewitt 
— Riffg  V.  WaU— Attorney-General  v.  Ward-- 
Lloyd  V.  Jones. 

VICE-CHANCELLOR'S  COURT. 
Short  Causes. 

Lacey  v.  Philcox — Sherwood  v.  Docker — 
Parker  V.  Bott — ^Templar  v.  Fortescue — Barnes 
V.  Barnes — Maddison  v.  HoUis— May  v.  Glad- 
stanes,  further  directions  and  costs — Willis  v. 
Brown,  ditto — Exton  v.  Scott,  ditto  and  peti- 
tion— Macdonald  v.  Bruce,  ditto — Ledgard  v. 
Ridout,  ditto— Whalley  v.  Whalley,  ditto- 
Clowes  V.  Clowes — Daniel  v.  Usticke — ^Wat- 
kins  V.  Winkworth — Attorney-General  v. 
Heap— Paterson  v.  Barnard. 

Unopposed  Petitions. 

Macdonald  v.  Bruce — In  re  Allnutt— In  re 
Hare's  will — In  re  Hawkins — Barlow  v.  Pow- 
ler — Price  v.  Anderson — Graves  v.  Dol^iin — 
In  re  Wilson's  estate — Lynn  v.  Sheath— %lind- 
school  V.  Goron — Johi^n  v.  Johnson — Ex 
parte  Burfords — Thwaytes  v.  Hawkins— Bet- 
tie  V.  Walker — In  re  Darleston  Bond — De- 
warris  v.  Dewarris — Bengough  v.  Edridge — 
Sparrow  v.  Davis — In  re  Uhesborough — m  re 
Gathome — In  re  Calloway — Peaise  v.  Pearse 
— Bourke  v.  Palker— In  re  Edwards'  Estate 
Act — Marquis  of  Bute  v.  Farman — In  re  Cole 
— Mawley  v.  Wakefield — Knocker  v.  Hurry 
— Hargreaves  v.  Liddell — Wise  v.  Steere,  by 
order — Yates  v.  Pullmer,  by  order. 

After  the  Unoppotted  Petitions. 
River  Dunn  Companv  v.  North  Railway  Com- 
pany, part  heard — Oldaker  v.  Lavenu,  to  be 
spoke  to. 

Adjourned  Cause  Petitions. 
Healey  v.  Healey — Neale  v.  Postlethwaite 
—White  v.  Sayer  (2)— Waters  v.  Taylor— 
Tulloch  V.  Sunp«on  (2)— Field  v.  Field— In 
re  Sutton's  Chanty — ^Belgrave  v.  Massiah— 
Gumey  v.  Cosway — Dawson  v.  Dawson. 

ROLLS  COURT. 

For  Judgment. 

Humphrey  v.  Vivian. 

General  Paper. 

Hindle  v.  Nicholson,  further  directions  and 
costs,  by  order — Hartwell  v.  Colvin,  demurrer 
— Kinder  v.  Lord  Ashburton,  ditto — Fearey 
V.  Stephenson — Broadbent  v.  Broom — Frost 
V.  Brewer— Lawson  v.  Gover — Orme  v.  W^ri^ht 
— "Wells  V.  Malins — Baring  v.  Sinclair— Noole 
V.  Elgie — Campbell  v.  Campbell. 

COURT  OF  QUEEN'S  BENCH. 
Sittings  in  Banco, 

BAIL  COURT  (Queen's  Bench.) 
Middlesex  Undefended  Causes. 
Verity  V.  Andrews — Reeve  v.  Brett— Doe 
demise  Bellamy  v.  Lewinton — Gaitskell  and 
another  v.  King— Dry  and  another  J.  v. 
Waller — Holme  and  another  v.  Dellar  — 
Johnstone  v.  Thomas  —  Atkinson  v.  Jones 
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Dunn  V.  Jones— Due  demise  of  Perry  and 
others  v.  Desborough  and  others— Debuce  v. 
Bowyer— Wilshere  v.  Belben— Mazzinghi  v. 
Innes— Finney  v.  Youle— Yates  v.  Nixon- 
Thompson  V.  Samuel  and  Joseph  Nye— 
Crompton  v.  Smith  and  anothei^— Pearson  v. 
Buckk  and  anodier— Stone  v.  Joy— Smith  v. 
Taylor— South  v.  Tomlms— Peake  ▼•  Dudman 
— Doe  demise  of  Taylor  v.  Hamer — ^Braham 
V.  Hill— Christ  v.  Whillock- Neck  v.  Pasmore 
— Harvey  v.  Richardson. 

COURT  OP  COMMON  PLEAS. 
Sittings  inJianeo. 

COURT  OF  EXCHEQUER. 
Sittings  in  Banco. 

EQUITY  EXCHEQUER. 

Waters  v.  Meredith,  petition  to  be  spoke  to 
— Hart  V.  Cunliffe,  exceptions— Thomas  v. 
Tyler,  demurrer— Times  v.  Negus,  further 
directions — Fyson  v.  Pole,  demurrer — Mason 
V.  Brooks,  farther  directions — Johnston  v. 
Nisbett,  cause  by  order. 

APPEALS  COURT, 
Doctors  Commons. 

Third  Session  in  Michaelmas  Term, 


QUESTIONS 

AT  THE  EXAMINATION, 

Michaelmas  Term,  1838. 


"Where  did  you  serve  your  clerkship  ? 

State  the  particular  branch  or  branches  of 
the  law  to  which  you  have  principally  applied 
yourself  during  your  clerksnii)  P 

Mention  some  of  the  principal  law  books 
you  have  read  and  studied. 

CONVEYANCING. 

What  is  the  difference  between  real  and 
personal  estate  P 

What  are  proper  words  for  creating  an 
estate  in  fee  simple,  by  deed  or  will  ? 

What  are  proper  words  for  creating  an 
estate  in  tail  P 

Can  personal  property  be  entailed  ? 

When  two  persons,  not  being  partners,  pur- 
chase an  estate  out  of  their  own  money,  in 
equal  shares,  and  take  a  conveyance  of  the 
estate  simply  to  themselves  in  fee,  what  is  the 
effect  of  this  conveyance  at  law  and  in  equity  P 

What  difference  would  it  make  either  at.law 
or  in  equity  if  the  purchase  money  had  been 
contributed  in  unequal  shares  P 

When  an  estate  in  fee  simple  descends  to 
two  sisters,  what  is  it  called  P 


How  can  the  dower  of  a  woman  married  be- 
fore the  late  Dower  Act  came  into  operation, 
be  now  defeated ;  and  how  can  the  dower  of 
a  woman,  married  subsequent  to  that  act,  be 
defeated  ? 

When  money  is  directed  by  a  deed  or  will 
to  be  laid  out  in  the  purchase  of  lands  directed 
to  be  entailed,  may  a  tenant  in  tail,  who  would 
be  entitled  to  the  lands  when  so  purchased, 
gain  possession  of  the  money  without  carry- 
such  direction  into  effect )  and  if  so,  by  what 
means  P 

When  title  deeds  cannot  be  delivered  up  to 
the  purchaser,  what  is  he  entitled  to  require  P 

As  far  as  you  can  recollect  from  what  you 
have  generally  seen  in  deeds,  state  the  appur- 
tenances of  a  manor,  more  particularly  those 
which  do  not  belong  to  an  estate  comprising 
lands,  but  without  a  manor. 

If  the  executor  of  A,  dies,  who  becomes  A's 
personal  representative  ? 

If  the  administrator  of  ^.  dies,  whobecomes 
A^8  personal  representative  P 

Can  freehold  lands  be  devised  by  will  to 
charitable  uses  P  or  can  money  be  bequeathed 
by  will  to  be  laid  out  in  the  purchase  of  land 
to  be  settled  to  charitable  uses  P 

Of  what  denomination  of  property  are 
leases  for  terms  of  yean,  and  how  are  they 
transferred  to  a  purchaser  P  And  of  what  de- 
nomination of  property  are  leases  for  lives 
and  how  are  they  transferred  to  a  purchaser  ? 

EQUITY  AND  PRACTICE  OF  THE  COURTS. 

State  generally  some  of  the  peculiar  ob- 
jects of  the  jurisdiction  of  the  Courts  of 
Eouity  P 

What  is  the  first  proceeding  in  a  suit  in 
Eouity  P 

ay  what  means  is  a  defendant  called  upon 
to  meet  the  plaintiff^s  demand  ? 

If  the  defendant  be  a  peer,  having  privi- 
lege of  parliament — or  be  a  member  of  the 
House  of  Commons — ^what  is  the  process  in 
each  case  to  compel  appearance  ana  answer  ? 

By  what  mode  of  proceeding  are  the  testi- 
monies of  witnesses  brought  before  the  Court  ? 

What  proceedings  at  law  are  restrained  by 
the  common  injunction  when  the  latter  is  ob- 
tained before  delivery  of  declaration  P 

What  proceedings  at  law  are  restrained 
when  the  common  injunction  is  obtained  after 
delivery  of  declaration  P 

Does  the  marriage  of  a  female  plaintiff 
abate  a  suit  P 

Does  the  marriage  of  a  female  defendant 
abate  a  suit  P 

What  is  the  course  to  be  pursued  to  obtain 
the  answer  of  an  infant  defendant  P 

How  is  the  attendance  of  a  witness  to  be 
enforced  for  the  purpose  of  examining  him, 
either  before  the  examiners  or  commissioners  P 

Can  maintenance  of  in&nts  be  allowed  by 
the.  Court,  without  a  suit  in  Court  P 

If  a  pai^nt  be  of  ability  to  TnMti»Ai7i  his 
children,  can  he  have  an  allowance  out  of  the 
interest  of  such  childxens'  fortunes? 

Suppose  a  trust  estate  to  devolve  upon  an 
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ia£uit,  bow  is  such  infant  to  convey  for  pur- 
poses of  the  trust  ? 

If  there  be  a  trust  sum  standing  in  the 
name  of  a  lunatic  trustee,  how  is  it  to  be  ob- 
tained by  a  party  entitled  to  it  P 

COMMON  AND    8TATVT8   LAW,     AND    PRACTICE 
OP   THB  COUSTS. 

When  an  action  is  to  be  brought  against 
several  persons  for  the  same  cause  of  action, 
should  you  insert  all  the  names  in  one  writ, 
or  is  tnere  any  number  of  names  to  which 
you  are  limited  ? 

If  the  names  of  several  defendants  have 
been  inserted  in  the  same  writ,  can  you  after- 
wards proceed  against  any  or  either  of  them 
separately  for  any  difl^rent  cause  of  action  ? 

When  a  defendant,  in  an  action  of  assump- 
sit, suffers  judgment  by  defiuilt,  how  should 
the  phuntiff  proceed  to  ascertain  the  amount 
due  to  him? 

If  the  action  should  be  in  debt,  what  dif- 
ference would  that  make  in  the  proceeding? 

How  many  days  are  necessary  for  a  notice 
of  trial  in  a  town  cause,  and  in  a  country 
canse,  and  how  are  the  days  calculated  ? 

If  a  cause  be  made  a  remanet,  is  a  new 
notice  of  trial  necessary  either  in  a  town  cause 
or  a  country  cause? 

Is  it  necessary  to  serve  a  witness  with  a 
eo^  of  a  subpoena  personally,  or  would  it  be 
sufficient  to  leave  it  at  the  dwelling-house? 

When  a  cause  goes  to  trial  ana  a  juror  is 
withdrawn,  what  is  the  effect  of  that,  with 
respect  to  the  expences  incurred  by  the  wit- 


Suppose  a  plaintiff  recovers  a  verdict 
against  two  joint  defendants,  should  he  issue 
execution  against  each  defendant  for  half?  or 
if  he  issue  execution  against  one  for  the 
whole,  would  the  other  be  thereby  exonerated 
entirely  P 

Can  a  declaration  in  ejectment  be  served 
on  the  wife  under  any  circumstances  ? 

Can  a  declaration  in  ejectment  be  served 
on  any  other  member  of  the  fEimily  under  any 
circumstances? 

In  what  cases  is  it  necessary  that  a  cogno- 
vit should  be  stamped  ? 

When  a  party  is  about  to  execute  a  cog- 
novit or  a  warrant  of  attomev,  are  there  any 
particular  forms  required,  and  has  any  differ- 
ence been  made  in  tnis  respect  of  late? 

An  act  has  lately  passed  for  the  abolition  of 
arrest ;  do  you  understand  that  the  {rawer  of 
arrest  at  the  commencement  of  an  action  is  in 
all  cases  taken  away ;  or  is  there  any  excepted 
case? 

Has  the  act  made  any  alteration  as  to  exe- 
cution after  judgment  obtained  P 

BANXaUPTCT,  AND  PRACTICE  OP  THE  COURTS. 

What  steps  are  necessary  to  obtain  a  fiat  in 
bankruptcy? 

What  amount  of  petitioning  creditors'  debt 
is  necessary   to  support  a  nat,  where  the 


docquet  is  struck  by  one  creditor,  or  by  two 
creditors,  or  three  or  more  creditors,  not  being 
partners  ? 

Has  the  act  passed  in  the  last  session  for 
Abolishing  Imprisonment  for  debt  in  certain 
cases,  effected  any  and  what  change  in  the 
acts  of  bankruptcv  to  support  a  fiat  ?. 

Are  any  and  wnat  members  of  parliament 
liable  to  the  bankrupt  laws ;  and  if  so,  in  what 
manner  should  they  be  proceeded  against  ? 

Can  an  insolvent  trader  take  anv,  and  if 
any,  what  steps  to  make  himself  bankrupt? 

What  are  the  remedies  of  an  individual, 
improi>erly  declared  bankrupt,  against  the 
party  improperly  suing  out  the  fiat  against 

By  what  proportion  of  the  creditors  in 
number  and  value  must  a  bankrupt's  certifi- 
cate of  conformity  be  signed  to  renaer  it  avail- 
able? 

Name  some  particular  acts  which  will  ren- 
der a  bankrupt's  certificate  void? 

Under  what  circumstances  are  the  deposi- 
tions taken  under  the  fiat,  as  to  the  petition- 
ing creditor's  debt,  trading,  and  act  of  bank- 
ruptcv, conclusive  evidence  of  all  the  matters 
statea  therein,  in  an  action  by  the  assignees 
to  recover  a  debt? 

What  is  the  course  of  proceeding  by  a 
creditor  where  there  is  an  equitable  mortgage, 
in  order  to  render  it  available,  and  prove  for 
the  deficiency? 

In  what  mode  are  all  matters  for  the  de- 
termination of  the  Court  of  Review  to  be 
brought  under  the  consideration  of  the  Court  P 

Suppose  a  bankrupt  to  have  carried  on  the 
business  df  a  factor,  and  to  have  in  his  pos- 
session at  the  tune  of  his  bankruptcy,  stock 
placed  in  his  hands  for  sale,  what  are  the 
rights  of  the  assignees  in  respect  of  such  pro- 
perhrP 

If  a  bankrupt  be  holder  of  leasehold  pre- 
mises, which  are  not  likely  to  be  beneficial 
to  the  estate,  are  there  any,  and  what  steps 
which  the  assignees  can  take  to  rid  them- 
selves of  the  responsibilities  of  the  lease? 

If  goods  be  actually  seized  under  an  exe- 
cution before  an  act  of  bankruptcy,  may  they 
be  sold  after  the  bankruptcy  to  satisfy  the 
judfiment? 

What  effect  has  the  appointment  of  asng- 
nees  on  the  rights  of  the  crown  P 

CRIMINAL  LAW. 

What  is  the  distinction  between  felony  and 
misdemeanor  ? 

Where  a  felony  has  been  committed,  can  a 
constable,  without  a  warrant,  arrest  on  pro- 
bable suspicion,  and  break  open  the  outer  door 
of  a  house,  where  the  party  accused  is  known 
or  suspected  to  be  concealed  ? 

Can  a  private  person,  without  a  warrant,  in 
any  and  what  case  arrest  a  felon  ? 

If  a  warrant  is  granted  by  a  ma^strate  of 
the  coun^  of  ^.,  can  it  be  executed  in  the 

iux^  of  B.,  without  any  thing  being  pre- 
viously done ;  or  is  any  and  what  ftuther  step 
necessary  to  be  taken,  before  the  arrest  can  be 
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made;  and  before  a  magistrate  of  which 
county  must  the  prisoner,  when  arrested,  be 
taken? 

Before  whom  and  to  whom  is  bail  given  in 
a  criminal  case  in  the  country  ? 

M^here  a  party  is  in  gaol  in  the  country,  for 
an  offence  which  is  not  bailable  before  a  jus- 
tice of  the  peace,  and  he  is  desirous  of  giving 
bail,  to  whom  and  how  is  the  application  to 
be  made  ? 

What  is  a  forcible  entry  and  detainer,  and 
how  punished  P 

Before  what  court  are  offences  committed  at 
sea  to  be  tried  ? 

What  oflfences  can  be  tried  at  quarter  ses- 
sions? 

Are  attorneys  or  bankers  liable  to  be  pro- 
ceeded against  criminally,  for  mis-applying 
money  or  bills  entrusted  to  them  for  a  speciu 
purpose,  or  only  by  civil  process,  for  a  breach 

of  trust? 

If  a  person  be  indicted  for  an  offence,  and 
on  trial  acauitted,  or  if  the  indictment  be 
quashed  berore  verdict,  can  he  in  both,  or 
either  and  which  of  the  cases,  be  indicted 
again  for  the  same  offence,  and  if  not,  what 
is  the  defence  to  the  second  indictment  ? 


TO  CORRESPONDENTS. 

LEGAL  DISCUSSION   SOCIETY,   LYONS   INN 

HALL.  ^ 

We  wish  to  draw  attention  to  an  adver- 
tisement upon  our  wrapper,  announcing  the 
formation  of  this  useful  Society.  We  have 
seen  a  U^  of  the  members,  many  of  whom 
aie  known  to  us,  and  are  of  high  respecta- 
bility. 

Lbcturbb  on  Enolish  Law  and 
Jurisprudence. 

Our  PubKshers  are  mstructed  to  open  a 
Book  on  Monday  next  for  Pupils  to  enter 
their  names  for  a  course  of  Lectwnes  an 
English  Law  and  Jurisprudence^  by  a 
€Fentleman  duly  qualified. 

We  are  very  glad  to  see  such  a  Uni- 
wrsity  course  of  ^  EdueatiQny  opened  to 
Students  at  large. 

Erom  the  many  enquiries  made  at  our 
publisheift',  aa  to  the  intention  of  having  a 
fixed  price  to  this  periodical,  we  think  it 
right  thns  early  to  pledge  ourselves,  that  no 
^weekly  number  shall  eter  exceed  the  price  of 
sixpence, 

W^e  also  think  it  right  to  acquaint  our 
anbscribera,  that  the  monthly  pctfts  of  this 
periodical  will  be  ready  i<x  ddivery  with 
the  rai^aones  on  the  dOth  of  this  month. 


FoUett  V.  Armstrong, — We  have  been 
favoured,  by  the  courtesy  of  a  solicitor  in 
this  cause,  with  the  papers  for  perusal,  that 
we  might  get  at  the  real  facts,  and  we  shall 
continue  our  review  next  week. 

"  Literary  Notice." — ^Thia  is  an  advertise- 
ment. 

*'A  Friend  to  the  Guide."— The  griev- 
ance, as  applied  to  law  books  in  general,  is 
admitted,  and  yet  but  few  authors  get  paid 
for  their  heavy  labours.  We  ate  open  to 
any  suggestions  from  our  subscribers  that 
shall  tend  to  the  general  good,  which  shall 
receive  every  attention.  Our  publishers 
inform  us  that  they  have  already  printed  a 
cheap  edition  of  the  statutes  passed  in  the 
late  and  present  reigns ;  but  they  have  not 
met  with  sufficient  encouragement  to  induce 
them  to  attempt  printing  those  of  anterior 
date. 

"  A  Student."— We  thmk  onr  Problem  1 . 
embraces  all  that  he  wishes,  inasmuch  as 
all  the  Acts  prior  to  the  ]  Yict.  c.  26.  are 
repealed  as  regards  wills  made  after  the  1st 
January  last.-  All  the  principles  of  law 
therefore  are  confined  to  the  construction  of 
that  statute.  It  is  a  painful  misfortune 
which  this  country  labours  under,  that  in 
her  domestic  concerns  laws  are  made  for 
the  people  which  are  unintelligible — ^that 
these  laws  are  amended  and  re-amended, 
and  at  last  the  people,  after  great  litigation 
and  expense,  are  compelled  to  apply  to  the 
Judges  to  construe  their  meaning. 

"F.,"  "R.  G.  S.,"  "J.  S.,"  "A  Stu- 
dent," "J.  E."  are  all  too  kte.  We  wish 
tiiiat  our  correspondents  would  '^  up  and  be 
stirring ;"  it  is  the  only  way  to  acquire 
knowledge.  All  communications  should 
be  left  at  our  office,  194,  Fleet-street, 
before  Thursday  morning. 

We  are  sorry  to  find  so  little  industry 
displayed  in  answering  our  last  Problem. 
We  do  not  write  Problems  for  our  own 
amusement,  and  however  little  *^  first  prin- 
cafhtT  may  be  looked  at,  we  assert,  that 
without  a  knowledge  of  Jurisprudence^  no 
man  can  be  a  sound  latcyer. 


ERRATA. 


Page  Al—fcT  '*the  Act  llOth  Victoria;'  remd, 

1^2  Fiot.  Clio. 

The  two  last  cases  in  this  page,  before  the 
Prerogative  Court,  should  be  under  the  title 
<' Bail  Court." 


lomoon:  raxirrcD  by  sTExrknr  and  mobrat, 

OLD  BAILBY. 
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SATURDAY,  DECEMBER  1,  1838. 


LAWS  OP  REAL  PROPERTY. 

Essay  I. 

(  Contimted  from  J9.  5 1 . ) 

OK  THB  TITLE  A   PURCHASER  MAY 
REQUIRE. 

Tks  new  Statute  of  Limitations^  relating  to 
Real  Property,  3  i^4  W.  ^.  e.  27. 

T|7E  closed  our  last  by  putting  a  supposed 
*  *  case  in  illustration  of  our  opinion  (a) 
^  to  the  title  a  purchaser  may  now  require, 
and  we  will  now  shew  a  case  that  has  oc- 
cnned,  and  (there  are  many  of  the  same 
nature)  we  mean  that  of  Drewe  n.  Corp,  (i) 
9  Yes.  J.  368.  The  vendor  was  entitled  to 
an  absolute  term  of  4,000  years  in  an  es- 
tate, and  also  to  a  mortgage  of  the  reversion 
in  fee,  which  was  forfeited  but  not  fore- 
dosed.  It  was  decided  that  a  purchaser, 
who  had  contracted  for  a  fee,  was  not  bound 
to  take  the  term  of  years,  nor  was  he  com- 
pelled to  take  the  title,  on  the  ground  of  the 
vendor  having  a  forfeited  mortgage  in  fee 
of  the  reversion,  although  it  was  evidently 
highly  improbable  that  any  one  would  ever 
Singly  redeem  a  forfeited  mortgage  of  a 
^  reversion,  expectant  upon  an  absolute 
terai  of  4,000  years. 

We  will  also  instance  the  case  of  Seaman 
p.  Vawdrey,  16  Ves.  J.  390.,  wherein  1704, 


(a)  Ante,  p.  2. 

(6)  Lib.  R€g.  1803.  fol.  290.  Tlw  Register's 
Book  appears  to  have  been  again  referred  to  for  this 
««.  1  Sim.  &  Sla.  201,  n.,  and  see  13  Ves.  J.  78. 
Sogden's  Vend,  fie  Pur.  vol.  1 ,  p.  298. 

Vol.  I, 


an  estate  was  sold,  reserving  some  salt  works, 
with  a  right  of  entry,  which,  until  1761  had 
not  been  exercised,  when  the  estate  was 
again  sold,  without  taking  notice  of  the 
reservation,  or  the  right  of  entry,  at  which 
the  purchaser  objected  to  the  title,  and  it 
was  held  that  non  user  did  not  in  this  caso 
raise  tlie  inference,  that  the  right  was  aban- 
doned, and  consequently  the  purchaser  was 
entitled  to  the  objection. 

We  will  pursue  the  Law  of  Entry  (c) 
contained  in  our  hst.  Section  3  of  the 
New  Statute  of  Limitations,  enacts  that  in 
the  construction  of  this  act,  the  right  to 
make  an  entry,  or  distress,  or  bring  an  ac- 
tion to  recover  any  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  such  time, 
(as  thereafter  is  mentioned)  that  is  to  say, 
when  the  person  claiming  such  knd,  or 
rent,  or  some  person  through  whom  he 
claims,  shall,  in  respect  of  the  estate  or 
interest  claimed,  have  been  in  possession  or 
in  receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent,  and  shall  while 
entitled  thereto  have  been  dispossessed,  or 
have  discontinued  such  possession,  or  re- 
ceipt, then  such  right  shaU  be  deemed  to 
have  first  accrued  at  the  time  of  such  dis- 
possession, or  discontinuance  of  possession, 
or  at  the  last  time  at  which  any  such  profits 
or  rent  were  or  was  so  received;  and  when 
the  person  claiming  such  land  or  rent,  shall 
claim  the  estate  or  interest  of  some  deceased 
person  who  shall  have  continued  in  such 
possession  or  receipt  in  respect  to  the  same 


(c)  A  right  of  entry  may  now  be  devised  under  the 
Sututc  of  Wills.  1  Vic.  c.  26.  "** 
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estate  or  interest  until  the  time  of  his  death, 
and  shall  have  been  the  last  person  entitled 
to  such  estate  or  interest  who  shall  have 
been  in  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued 
at  the  time  of  such  death ;  and  when  the 
person  claiming  such  land  or  rent  shall 
claim  in  respect  of  an  estate  or  interest  in 
possession,  granted  or  appointed,  or  other- 
wise assured  by  any  instrument,  other  than 
a  will  to  him  or  some  person  through  whom 
he  claims,  by  a  person  being  in  respect  of 
the  same  estate  or  interest  in  the  possession 
or  receipt  of  the  profits  of  the  land,  or  in 
the  receipt  of  the  rent,  and  no  person  en- 
titled under  such  instrument  shall  have 
been  in  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  the  person  claiming 
as  aforesaid,  or  the  person  tlirough  whom 
he  claims,  came  entitled  to  such  possession 
or  receipt  by  virtue  of  such  instrument ;  and 
when  the  estate  or  interest  claimed  shall 
have  been  an  estate  or  interest  in  reversion, 
or  remainder,  or  other  future  estate  or  in- 
terest, and  no  person  shall  have  obtained 
the  possession  or  receipt  of  the  profits  of 
such  land,  or  the  receipt  of  such  rent,  in 
respect  of  such  estate  or  interest,  then  such 
right  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  such  estate  or  interest 
became  an  estate  or  interest  in  possession ; 
and  when  the  person  claiming  such  land  or 
rent,  or  the  person  through  whom  he  claims, 
shall  have  become  entitled  by  reason  of  any 
forfeiture  or  breach  of  condition,  then  such 
right  shall  be  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurred,  or  such 
condition  was  broken.  Provided  always, 
that  when  any  right  to  make  an  entry  or 
distress,  or  to  bring  an  action  to  recover 
any  land  or  rent,  by  reason  of  any  forfei- 
ture or  breach  of  condition,  shall  have  first 
accrued  in  respect  of  any  estate  or  interest 
in  reversion  or  remainder,  and  the  land  or 
rent  shall  not  have  been  recovered  by  virtue 
of  such  right,  the  right  to  make  an  entry  or 
distress,  or  bring  an  action  to  recover  such 
land  or  rent  shall  be  deemed  to  have  first 
accnied  in  respect  of  such  estate  or  interest, 
at  the  time  when  the  same  shall  have  be- 
come an  estate  jor  interest  in ,  possession,  as 


if  nonsuch  forfeiture  or  breach  of  condition 
had  happened. 

Upon  the  4th  section  it  may  be  useful  to 
observe  here,  that  in,all  leases  for  years  the 
necessity  of  an  entry  depends  upon  the 
wording  of  the  condition  annexed  to  it.  If 
the  words  in  the  clause  empower  the  lessor 
to  re-enter  upon  a  specific  act  being  com- 
mitted, there  must  he  an  entry  to  avoid  the 
estate.  But  if  the  clause  declares  that  the 
estate  shall  cease,  and  determine  immedi- 
ately upon  a  specific  act  being  committed, 
then  no  entry  b  necessary,  (see  12  East 
Rep.  448.)  because  in  tlie  first  case  the 
lease  is  only  voidable^  and  the  forfeiture  may 
be  avoided  by  acceptance  of  rent,  or  some 
other  act  of  the  lessor,  provided  he  have 
notice  of  the  breach.  Co.  Litt.  215.  a. 
Cowp.  804.  See  Doe  dem.  Flower  v.  Peck, 
]  Bam.  &  Ad.  428.  In  the  latter  case  the 
lease  becomes  absolutely  void  upon  a  breach 
being  committed,  and  cannot  be  agun  set 
up,  even  though  the  lessor  accept  rent  after 
notice  of  the  breach,  or  do  any  act  to  ac- 
knowledge the  tenancy.  See  1  Wms.  Saun- 
ders, 287,  c.  n,  16. 

The  8th  Section  of  the  act  enacts,  that 
when  any  person  shall  be  in  possession,  or 
in  receipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent,  as  tenant  from  year  to 
year  or  other  period,  without  any  lease  in 
writing,  the  right  of  the  person  entitled 
subject  thereto,  or  of  the  person  through 
whom  he  claims,  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  to  recover  foch 
land  or  rent,  shall  be  deemed  to  have  first 
accrued  at  the  determination  of  the  first  of 
such  years  or  other  periods,  or  at  the  last 
time  when  any  rent  payable  in  respect  of 
such  tenancy  shall  have  been  received  (which 
shall  last  happen.) 

Sec.  9.  enacts,  that  when  any  person  shall 
be  in  possession  or  in  receipt  of  the  profits 
of  any  land,  or  in  receipt  of  any  rent  by 
virtue  of  a  lease  in  writing,  by  which  a  rent 
amounting  to  the  yearly  sum  of  twenty 
shillings  or  upwards  shall  be  received,  and 
the  rent  reserved  by  such  lease  shall  have 
been  received  by  some  person  wrongfully 
claiming  to  be  entitled  to  such  land,  or 
rent  in  reversion  immediately  expectant  on 
the  determination  of  such  lease,  and    no 
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piymeni  ia  respect  of  the  rent  reserved  by 
such  lease  shall  afterwards  have  been  made 
to  the  person  rightfully  entitled  thereto,  the 
right  o{  the  person  entitled  to  siich  land  or 
rent,  subject  to  such  lease,  or  of  the  person 
Uirough  whom  he  claims  to  make  an  entry 
or  distress,  or  to  bring  an  action  after  the 
determination  of  such  lease,  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which 
the  rent  received  by  such  lease  was  first  so 
received  by  the  person  wrongfully  claiming 
as  aforesaid;  and  no  such  right  shall  be 
deemed  to  have  first  accrued  upon  the  de- 
teraiination  of  such  lease  to  the  person 
rij^tfully  entitled. 

Before  this  enactment,  under  an  existing 
valid  lease,  the  right  of  entry  was  preserved 
antQ  its  determination,  'although  no  rent 
had  been  received,  Onrell  v,  Maddox,  Runn. 
Ej.  App.  No.  1 ;  and]  even  the  adverse  re- 
ceipt of  rent  for  more  than  20  years  did  not 
deprive  a  right  of  entry  at  the  end  of  the 
lease.  See  Doe  v.  Danvers,  7  East  Bep. 
299 ;  and  Bushby  t^.  Dixon,  3  Bam.  &  C. 
298,  304,  et  seq. ;  but  a  term  to  attend  the 
inheritance,  or  a  void  lease,  did  not  prevent 
the  Statute  of  Limitations  runnmg.  Taylor 
r.  Horde,  1  Burr.  69.  See  upon  the  sub- 
ject of  Entry,  Cholmondeley  v,  Clintbn, 
Tarn.  &  R.  197. 

Sec.  12.  provides  tliat  the  possession  of 
one  coparcener,  joint  tenant,  or  tenant  in 
common,  shall  not  be  deemed  to  have  been 
tlie  possesion  of  the  others,  and 

Sec.  13.  enacts,  that  when  a  younger 
biDther,  or  other  relation,  of  the  person  en- 
titled as  hdr  to  the  possession  or  receipt  of 
the  profits  of  any  land,  or  to  the  receipt  of 
any  rent,  shall  enter  into  the  possession  or 
receipt  thereof,  such  possession  or  receipt 
diall  not  be  deemed  to  be  the  possession  or 
receipt  of  or  by  the  person  entitled  as  heir. 

Sec.  2i.  bonfines  all  suits  in  Equity  to 
the  time  allowed  for  actions  at  law ;  and 
upon  ibis  principle.  Courts  of  Equity  have 
always  been  guided.  See  Cholmondeley  r. 
Clinton,  2  Jac.  &  W.  175.  And  by  sec. 
25.  it  is  promdedy  that  wben  any  land  or 
rent  shall  be  vested  in  a  trustee  upon  any 
express  trust,  the  right  of  a  cestui  que  trust, 
or  any  person  claiming  through  him  to 
bring  a  suit  iigainst  the  trustee  to'  reco- 


ver such  land  or  rent,  shall  be  deemed  to 
have  first  accrued,  according  to  the  meaning 
of  the  act,  at,  and  not  before,  the  time  at 
which  such  land  or  rent  shall  have  been 
conveyed  to  a  purchaser  for  a  valuable  con- 
sideration, and  shall  then  bo  deemed  to  have 
accrued  only  as  against  such  purchaser,  and 
any  person  claiming  through  him ;  but  by 
sec.  26.  it  is  enacted,  that  in  every  case  of 
a  concealed  fraud,  the  right  of  any  person 
to  bring  a  suit  in  equity  for  the  recovery  of 
any  land  or  rent  of  which  he  or  any  person 
through  whom  he  claims  may  have  been 
deprived  by  such  fraud,  shall  be  deemed  to 
have  first  accrued  at,  and  not  before,  the 
time  at  which  such  fraud  shall,  or  with  rea- 
sonable diligence  might,  have  been  first 
known  or  discovered :  provided^  that  nothing 
in  this  clause  contained  shall  enable  any 
ovnier  of  lands  or  rents  to  have  a  suit  in 
equity  for  the  recovery  of  such  laud  or 
rents,  or  for  setting  aside  any  conveyance  of 
such  land  or  rents  on  account  of  fraud, 
against  any  honajide  purchaser  for  valuable 
consideration,  who  has  not  assisted  in  the 
commission  of  such  frauds,  and  who,  at  the 
time  that  he  made  the  purchase,  did  not 
know,  and  had  no  reason  to  believe,  that 
any  such  fraud  had  been  committed.  And 
by  sec.  27*  it  is  provided^  that  nothing  in 
the  act  contained  shall  be  deemed  to  inters- 
fere  with  any  rule  or  jurisdiction  of  Courts 
of  Equity  in  refusing  relief  on  the  ground 
of  acquiescence,  or  otherwise,  to  any  person 
whose  right  to  bring  a  suit  may  not  be 
barred  by  virtue  of  the  act. 

[Tohe  continued,) 


TO  THE  EDITOR  OF  THE  LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  III. 
Wha;t  is  the  difference  between  Law  and 
Equity? 
TuE  difference  between  Law  and  Equity 
is,  that  law  confines  itself  to  the  strict  let- 
ter, without  deviation,  while  equity,  on  the 
other  hand,   determines  according  to  the 
spirit  of  the  rule ;  and  likewise  does  a  court 
of  law.     Neither  can  add  to  or  diminish  the 
sense  of  the  law  to  be  propounded ;   and 
both  equally  profess  to  put  the  tnie  con- 
struction.    Equity,  where  there  is  a  defect 
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or  stmtness  in  the  law,  or  something  that 
ooold  not  be  foreseen,  supplies  that  defect  or 
straitness ;  for  a  case  might  come  so  near, 
but  not  up  to  the  strict  letter,  although 
within  the  spirit  or  intention  of  that  law. 
Equity  then,  may  be  defined  to  be,  the  soul 
and  spirit  of  all  law ;  whereby  positive  law 
is  construed,  and  rational  law  made.  Both 
law  and  equity  are  bound  by  the  same 
intention  of  true  construction ;  for,  if  other- 
wise, they  would  be  in  oppoation  to  each 
other,  and  so  end  in  no  true  rule.  Equity 
means  nothing  more  than  a  sound  exposi- 
tion of  the  law ;  and  in  many  cases,  perhaps 
where  the  word  of  that  law  may  be  too 
general  or  special,  or  perhaps  inaccurate. 
Thus,  then,  equity  modifies  the  law,  by 
bringing  it  to  a  sound  and  true  intent. 

To  illustrate  what  is  meant  by  the  fore- 
going, suppose  the  case  of  a  copyholder  for 
life  having  committed  forfeiture  by  waste 
in  cutting  down  timber  trees,  and  so  found 
by  a  verdict  at  law,  and  the  lord  entered  for 
the  forfeiture,  and  admitted  the  remainder 
roan,  against  whom  the  copyholder  exhi- 
bited his  bill  to  be  relieved  against  the  for- 
feiture ;  offering,  if  it  should  appear  to  be 
waste,  to  make  satisfaction  :  if  it  be  found 
upon  a  directed  issue,  that  it  was  not  his 
primary  intention  to  commit  waste,  he 
would  be  relieved  in  equity,  and  re-admit- 
ted; and  the  remainder-man  would  have 
to  account  for  the  mesne  profits,  although, 
in  strict  law,  the  estate  of  the  tenant  for 
life  was  forfeited — ^Thomas  v.  Porter,  1  Cha. 
Ca.  95.  See  also  Nash  v.  Earl  of  Derby, 
2  Vem.  537 ; — but  not  unless  there  really 
be  equitable  circumstances  to  warrant  such 
relief.  Cox  v.  Higford,  1  Ab.  Eg.  121 ; 
Peachy  v.  Somerset,  Prec.  in  Cha.  568. 

Equity  also  wiU  relieve  a  purchaser  for  a 
valuable  consideration  against  the  heir,  in 
case  of  non-surrender  of  a  copyhold  estate. 
Barker  0.  Hill,  2  Cha.  B.  218 ;  and  even  in 
favour  of  a  mortgagee,  who  is  a  purchaser 
pro  tan  to  J  against  an  after  purchaser  with 
notice;  Jennings  v.  Moore,  2  Yem.  609. 
Blenkane  9.  Jennings,  2  Bro.  P.  C.  278. 
Patteson  v,  Thompson,  Finch.  272.  Equity 
will  support  a  defective  execution  of  a  power 
(while  law  requires  that  it  should  strictly  be 
fulfilled)  in  favour  of  a  wife  by  her  hubband, 


Clifford  V.  Burlington,  cited  2  P.  Wms.  229  ; 
in  which  case  lands  less  in  value  had  been 
settled  upon  the  wife,  than  the  husband's 
covenant  intended;  and  there  being  other 
lands  within  the  power,  equity  supplied  the 
defect. — See  also  Fothergill  v.  Fothergill, 
2  Freem.  256.  Alford  v.  Alford,  cited 
2  P.  Wms.  230.  Coventry  v.  Coventry, 
2  P.  Wms.  122,  in  which  last  case  a  less 
portion  had  been  allotted  to  the  wife,  by  a 
settlement  prepared  in  pursuance  of  articles 
entered  into  prior  to  marriage,  than  the 
articles  intended,  but  which  settlement  was 
not  executed  by  the  husband;  and  after 
his  death,  equity  held,  that  the  husband's 
other  lands  were  bound  in  consequence  of 
the  prior  articles*  See  also  Sargesson  v, 
Sealy,  2  Atk.  412.  In  favour  of  children, 
also  Smith  v.  Bal&ey,  Gilb.  R.  166.  Parker 
9.  Parker,  cited  10  Mod.  467.  In  favour  of 
creditors,  Bath  and  Montague's  case,  3  Cha- 
Ca.  68.  Pollard  o.  Oreenwell,  1  Cha.  Rep. 
98 : — and  of  purchasers  for  a  valuable  con- 
sideration; since  it  b  a  rule  in  equity,  that 
what  ought  to  have  been  done  is  considered 
as  actually  done. 

Again,  equity  acts  upon  the  person,  and 
not  upon  the  thing ;  and,  although  the  rule 
is  equitas  teguUur  legeniy  yet  that  does  not 
restrain  equity  from  putting  a  liberal  con- 
struction upon  the  strict  letter ;  that  is,  so 
explaining,  and  supposing  the  full  and  true 
effect,  intended  by  the  law,  as  if  the  same 
had  been  literally  expressed,  and  which,  if 
the  law  were  a  distinct  act  of  the  le^sla- 
ture,  as  for  instance,  in  passing  a  statute, 
would  be  termed  the  equity  of  the  statute: 
equity  supposing  such  to  have  been  the  true 
intention  of  the  legislature  at  the  time  of 
passing  such  statute.  This  might  be  illus- 
trated, but  doubtless  it  is  known,  not  only 
to  my  fellow  students,  but  to  your  readers 
at  large,  without.  J.  £. 


PROBLEM  V. 


What  Actioivs  have  been  affected 
BY  THE  Statute  a  &  4  Will.  IV.  c.  42, 

AND  IN   WHAT  MANNER? 
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Renew  of  the  JudffmetU  of  ike  MaeUr  of 

the  RoUein  Tullettt  9.  Armstrong,  3d 

No9. 1838. 

(Omtimtsd  from  page  39.) 

In  reviewing  the  Judgment  of  the  present 
Master  of  the  Rolls  upon  this  important 
question,  we  have  undertaken  a  task  of  no 
ordinary  labour;  the  question,  in  itself  a 
monstrous  anomaly— -the  consequent  oon- 
fficting  opinions  of  Judges,  and  the  length 
of  time  tiiat  this  restraint  upon  alienation 
has  been  allowed,  creates  the  difficulty  in 
forming  such  a  judgment  as  shall  do  justice. 
In  order  to  arrive  at  the  real  facts  attached 
to  this  case,  we  sought  for  and  obtained  a 
perusal  of  the  papers,  and  from  tliem  we 
find,  in  addition  to  the  facts  before  stated,  (a) 
the  testator  directed  that  the  devises  and 
heqnests  made  to  his  grand-daughters, 
Georgiana  Pierpont  and  Mary  Augusta 
Tnt,  were  so  given  and  devised  to  them,  free 
and  clear,  exonerated  from,  and  not  subject 
to  the  rights,  control,  interference,  debts, 
contracts,  and  engagements  of  any  husbands, 
and  were  to  be  taken  and  received  by  the 
said  Georgiana  Pierpont  and  Mary  Augusta 
TUt,  as  if  they  were  sole  and  unmarried, 
and  so  to  be  holden  and  enjoyed  by  them 
respectively. 

That  Mrs.  Armstrong,  at  the  dsath 
of  the  UeUUor^  and  at  the  date  of  the  will 
of  Ann  Bradford,  was  a  tingle  woman. 

From  the  Minutes  of  the  Decree  wc  find 
the  Master  op  the  Rolls  decreed,  that 
Mrs.  Armstrong  was  entitled,  under  the 
win  of  the  teetatOTj  to  the  property  he  had 
devised  for  her  sole  and  separate  use  for  her 
life,  without  power  to  anticipate,  cliarge, 
sell,  assign,  or  dispose  of  the  same  during 
her  corerture ;  and  that  she  was  entitled, 
under  the  will  of  Ann  Bradford,  to  an  estate 
in  Brighton,  for  her  separate  use  for  her 
Fife,  without  power  to  aHenate,  sell,  charge, 
or  incumber  the  same ;  but  that  the  Plain- 
tiff was  entitled  to  stand  as  an  incum- 
brancer in  the^  remaining  copyhold  and 
leasehold  estates. 

AVe  have  already  shown  the  opinion  of 
the  present  Lord  Chancellor,  when  Master 
of  the  Bolls,  given  in  Massey  v.  Parker,  (h) 


^a)  AiOi,  p.  21. 


(6^  AnU,  p.  38. 


It  should  be  particularly  observed,  that 
the  Judgment  in  that  case  was  upon  the 
construction  to  be  placed  upon  the  words  of 
the  will,  whether  they  were  sufficient  to 
have  the  effect  of  depriving  the  husband  of 
his  ordinary  right  to  the  property,  and 
which  certainly  were  not ;  and  in  delivering 
his  Judgment  upon  that  case,  hb  Lordship 
also  delivered  an  extrajudicial  opinion^  that 
die  gifiy  if  to  ^  eeparate  u»e^  being  Jo  aty 
unmarried  woman^  was  voidy  and  that  $he 
having  married  a  man  who  became  ineol^ 
venty  hie  aetignee  was  entitled  to  the  fund. 

Hiis  opinion  is  in  direct  opposition  to 
Anderson  «•  Anderson,  2  Milne  and  K, 
427,  which  came  successively  before  Sir 
John  Leach,  Y.  C,  Lord  Eldon,  and  Lord 
LYNDHUiurr,  C.  B.  In  that  case,  a  man 
gave  some  leasehold  property  to  his  daugh- 
ter, for  her  own  sole  use,  free  of  control 
of  any  present  husband,  or  any  husband  to 
come.  The  daughter  was  eingle^  and  did 
not  marry  till  atfier  her  Other's  death.  Sir 
John  Leach  granted  an  injunction  against 
the  husband's  interference,  and  Lord  Eldon 
refused,  with  costs,  -a  motion  to  discharge 
the  order — afterwards  a  receiver  was  ap- 
pointed, and  upon  the  hearing  of  the  cause. 
Sir  John  Leach  eetahlished  the  gift  for  the 

wife's  separate  use.      In  v.  Lyne, 

Yo.  562,  Lord  Lyndhurbt  treated  such  a 
gift  as  valid,  and  until  lately  the  point  was 
never  doubted. 

With  reference  to  the  opinion  expressed 
by  Lord  Cottenham,  in  Massey  v.  Parked, 
we  will  turn  to  the  case  of  Davis  t.  Thor- 
nycroft,  6  Sim.  420,  heard  before  the 
present  Yice-Chancellor,  in  which  a  tes* 
tatriz  gave  to  her  niece  (then  unmarried)^ 
in  case  she  survived  her  sister,  to  whom  she 
had  given  a  previous  life  estate  in  the  in- 
terest, the  sum  of  600/.  to  and  for  her  own 
sole  and  separate  use,  independent  of  any 
husband  she  might  many.  And  she  di- 
rected that  the  receipts  of  her  niece  alone, 
whether  covert  or  sole,  should,  fropi  time  to 
time,  be  good  discharges;  and  in  case  of 
her  death,  unmarried,  in  the  life-time  of  the 
person  having  tlie  life-interest,  the  legacy 
was  bequeathed  over ;  but  in  case  her  niece 
should  marry  in  the  life-time  of  that  person, 
and  afterwards  die  in  the  life-time  of  such 
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pereon;  haviag  a  husbaiid,  or  one  or  more 
ohild  or  childreii,  and  who  should  he  living 
at  the  death  of  such  person,  then  the  niece 
had  a  power  of  appointment  over  the  fond 
by  deed  or  will. 

The  niece,  after  the  bequest  took  efiSect, 
mamed  without  moking  any  settlement  or 
disposition  of  the  legacy,  and  had  several 
children.  Her  husband  became  bankrupt, 
and  immediately  after  tke  bankruptcy  the 
executed  an  appointment  of  the  legacy  to 
the  plaintLQ^  to  secure  a  debt  due  from  her 
husband. 

The  plaintiff  filed  his  bill  to  be  paid  his 
secupty  out  of  the  legacy,  which  was  .re^ 
sisted,  on  the  ground  that  the  legatee  being 
a  ferns  covert^  had  no  power  to  chaige  the 
legacy ;  and  that  the  limitation  in  the  will 
to  her  separate  use  was  void  and  inopera- 
tive as  against  her  husband. 

The  executor  (defendant)  put  in  a  general 
demurrer,  in  support  of  which  the  before- 
noticed  decision  oi  Lord  Cottbnham  in 
Massey  o.  Parker,  as  also  the  cases  of 
Woodmeston  t.  Walker,  2  Mybe  &  K.  174, 
particularly  in  p.  182;  Jones  o.  Salter,  and 
Brown  ««  Pooock  (both  before  cited)  were 
relied  upon. 

Sir  L.  Shabwell,  Y •  C,  said,  those  cases 
proceeded  on  this,  that  the  policy  of  the 
law  being  in  &vour  of  the  power  to  assign, 
the  Courti  toiU  not  permit  that  power  to  he 
rettrained  by  a  fetter  which  ie  to  take  place 
on  a  subeequent  marriage^  and  the  cases  of 
Barton  o.  Briscoe,  and  Newton  f.  Beid, 
(both  before  cited)  proceeded  on  the  same 
principle ;  (a)  but  tiiia  is  a  different  case. 
In  the  present  case  his  Honour  said,  *^I  have 
not  the  slightest  doubt  upon  the  question. 
I  have  always  understood  that  it  ie  lawful 
to  ffiee  property  to  tke  eeparate  uee  of  a 
womany  married  or  unmarriedy  and  the 
practice  of  the  profession  has  been  accord- 
ing to  that  opinion,  without  any  varia- 
tion ;"  {b)  and  although  it  is  infened,  from 
some  of  the  expressions  used  by  thepreeent 
Lord  Chancellor  when  Master  of  the  Bolls, 


(a)  The  ■ame  doetniM  was  held  by  the  Vice- 
Chancflllor  in  Johoaoa  v.  Freeth,  2  Manh,  1836; 
6  Sim.  423.  n. 

(b)  See  Horsman's  Precedents,  3  ed.  vol.  I,  p.  29, 
and  vol.  2,  p.  836,  1122, 1131,  and  3  Wood's  Con- 
veyaaciog,  459,  821^  822. 


in  Massey  v.  Parker,  that  such  was  not  bis 
opinion,  yet  what  was  said  in  the  case 
must  not  be  taken  as  a  decision  on  the 
question  ;  for  it  was  not  necessaiy  to  enter 
into  the  point,  and  his  Lordship  seems 
rather  to  be  addressing  himself  to  the  ques- 
tion, whether  there  can  be  a  restnunt  on 
anticipaticm,  than  to  the  question,  whether 
there  can  be  a  limitation  to  the  separate 
use  of  a  woman ;  the  cases  of  Newton  v. 
Beid,  Barton  «.  Briscoe,  Jones  «.  Salter, 
Woodmeston  o.  Walker,  and  Brown  v.  Po- 
cock,  are  all  cases  in  which  the  only  ques- 
tion waa,  whether  if  the  Court  admits  pro- 
perty to  be  settled  to  the  separate  use  of  a 
woman,  it  will  also  admit  of  her  being  re- 
strained from  disposing  of  it.  When  the 
Courts  have  decided  that  it  is  inconsistent 
vdth  a  dispoffltion  to  her  separate  use  that 
she  should  be  restrained  from  disposing  of  the 
property,  they  have  admitted  that  it  may  be 
given  to  her  separate  use.  If  besides  the 
known  practice  of  conveyancers  (a)  cases 
are  required,  the  case  of  Simson  v.  Jones  is 
decisive.  There  leaseholds  were  given  for 
the  separate  use  of  a  female  infont  abso- 
lutely in  the  event  of  her  marriage.  She 
married  under  age,  and  consequently  the 
trust  for  her  sq[>arate  use  became  absolute. 
Upon  her  marriage  a  settlement  was  made 
with  a  power  of  sale  to  trustees.  They 
made  a  contract  to  sell.  The  objection  to  the 
title  under  the  settlement  would  have  been 
futile  if  the  property  could  not  have  been 
given  to  the  separate  use  of  the  wife.  In 
that  case  it  would  have  been  competent  to 
the  husband  to  assign  the  trust  of  his  wife's 
term  according  to  Sir  E.  Turner's  case,  (6) 
which  case  shews,  that  so  early  as  SSd 
Car.  2,  the  law  of  this  Court  was  not  only 
that  the  husband  might  assign  the  trust  of 
hb  wife's  term,  but  that  a  term  might  be 
assigned  in  trust  for  her  separate  use.  In 
Simson  v,  Jones  no  question  about  the  title 
could  ever  have  arisen  if  no  such  thing 
could  exist  as  a  trust  for  the  separate  use  of 
a  woman  who  afterwards  marries ;  therefore 


(a)  As  ftr  It  that  practice  went,  Inista  like  these 
haa  prevailed  for  mm  than  a  oeataiy.  Sofpien  oo 
Powers,  vol.  1,  p.  207,  to  which  is  appended  a  note 
that  the  learned  author  had  been  told  bis  Honour  had 
not  altogether  adhered  to  this  opinion. 

(6)lVcrn.7. 
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the  decision  that  the  titlo  -was  bad,  assumed 
as  its  fonndatioii  that  there  was  a  trust  for 
the  separate  use  of  the  wife,  and  that  she 
after  attsiniAg  21  could  have  exercised  the 
|>ower  of  dispositioD,  which  is  inherent  in 
the  Tery  nature  of  separate  property.  His 
Honour  proceeded  to  say,  that  he  should 
be  sorry  to  hare  it  thought  that  he  had 
any  doubt  on  the  question^  and  lie  wished 
it  to  he  understood  that  he  took  as  the 
foQodation  of  his  decision,  the  supposition 
thai  the  Lord  Chancellor  had  not  decided 
otherwise* 

(To  he  eontmued.) 


COURT  OF  CHANCERY. 

Appeal  from  the  Master  of  the  Rdle. 

Hole  v,  Escott. 

Poicer  of  Appointment,  whether  destroyed  hy 

Bankruptcy, — Judgment. 

In  thia  case,  bv  an  Indenture,  dated  the  8th 
of  October  120%  made  on  the  marriage  of 
Hugh  Escott  and  Margaret  his  wife, — Hugh 
Efloott  conveyed  certain  real  estates  to  James 
Newton  and  William  Leigh^  and  their  heirs, 
upon  trust,  after  the  solemnisation  of  the 
maniaffe,  to  the  use  of  Hu^h  Escott  and  as- 
signs for  his  life,  without  impeachment  of 
ivaste,  with  remainder  to  the  use  of  the  same 
trustees  during  the  life  of  Hugh  Escott,  to  pre- 
fierce  contingent  remainders;  and  after  the 
death  of  Hugh  Escott  to  the  use  and  intent 
that  his  wife  might  receive  an  annual  rent- 
charge  of  50^  durinff  her  life,  and  subject 
thereto,and  to  a  term  of  2,000  years  for  securing 
the  same,  to  the  use  of  such  child  and  children 
of  the  mairiage  for  such  estates,  and  in  such 
diaares,  snd  in  such  manner  and  fbnn,  and  with, 
under,  and  subject  to  such  provisos,  conditionB, 
restrictions,  and  limitations  over,  (such  limitar 
tions  over  to  be  for  the  benefit  of  some  or  one 
of  the  children  of  the  marria^)  as  the  husband 
and  wife  at  any  time  or  tmies  during  their 
jondMyeHj  by  any  deed  or  deeds,  instrument 
or  instruments  m  writing,  with  or  without 
Ijower  of  revocation  in  manner  therein-men- 
tioned should  direct  or  appoint,  and  in  default 
of  any  such  direction  or  appointment,  and 
untQ  such  estate  and  estates  so  directed  or 
appointed  should  respectively  end  or  deter- 
mine; and  as  to  sueo  yext  or  parts  thereof 
whereof  no  such  direction,  limitation,  or  ap- 
poinbnent  should  be  made,  to  the  use  of  such 
child  and  children  of  the  marriage  for  such 
estates  in  such  shares,  and  in  such  manner  and 
form  as  the  survivor  of  the  husband  and  wife 
should,  by  deed  or  will,  direct  or  appoint ;  and 
in  defflinlt  of  such  direction  or  appointment,  to 
the  nae  of  all  and  every  the  sons  and  daughters 
of  the  marriage  living  at  the  decease  of  the 


survivor  of  the  husband  and  wif^,  and  all  and 
every  the  child  or  children  also  living  at  that 
period  of  such  sons  and  daughters  as  should 
happen  to  die  before  the  death  of  such  survi- 
vor, (such  children  to  take  per  stirpes)  to  be 
divided  equally  between  them,  share  and 
sluffc  alike ;  and  in  default  thereof,  to  the  use 
of  the  right  heirs  of  Hugh  Escott  for  ever. 

In  1825,  Hugh  Escott  became  Bankrupt, 
without  havin«^  made  any  appointment,  and 
his  interest  in  the  settled  estates  was  sold  and' 
conveyed  by  the  assignees  by  Indenture,  . 
dated  12th  April,  1831,  and  by  devise  passed 
to  the  plaintiff. 

After  hx  bankruptcy,  Hugh  Escott  and  his 
wife,  on  the  25th  May  1831,  executed  a  Deed 
of  Appointment,  purporting  to  be  a  joint  em- 
poiniment  in  fiivour  or  their  two  children,  John 
Escott  and  Jane  Elizabeth  Escott  as  tenants  in 
common  in  fee,  subject  to  a  charge  of  500/.  for 
the  benefit  of  their  other  children. 

Hugh  Escott  died  in  March  1834,  leaving 
his  wife  surviving ;  and  upon  his  death  John 
Escott  claimed  the  property  from  the  plaintiff 
on  behalf  of  himself  and  his  sister,  and  entered 
into  possession. 

The  plaintiff  then  filed  his  Bill,  insisting 
that  the  appointment  by •  the  bankrupt  and  h» 
wife  was  void  against  the  assignees  under 
whom  the  plaintiff  claimed,  and  that  the  con- 
tingent limitation  in  the  settlement  to  the 
children,  in  default  of  appointment,  was  void 
for  want  of  a  particular  estate  of  freehold  to 
support  it,  andthe  plaintiff  claimed  to  be  en- 
titled to  the  fee  simple,  subject  only  to  the 
wife's  jointure. 

After  the  Bill  was  filed,  Hugh  Escott's 
widow  executed  a  deed,  purporting  to  be  an 
appointment  in  favour  of  the  same  children. 

The  questions  rose  were — ^^'r*/,  whether  the 
joint  power  of  appointment  by  the  husband 
and  wife  was  destroyed  by  the  bankruptcy  of 
the  husband: — Secondly,  whether  the  limite- 
tion  to  the  children,  in  default  of  appointment, 
being  contingent,  and  there  being  no  particular 
estate  of  freehold  upon  the  death  of  Hugh 
Escott  to  support  it,  the  separate  power  of  ap- 
pointment by  the  wife  was  capable  of  being 
executed. 

Lord  Lanodale,  in  delivering  Judj^ent, 
said,  **  The  husband  had  an  estate  for  hfe,  and 
if  he  had  survived  the  wife,  the  settlement  was 
so  framed  as  to  ffive  effect  to  what  may  reason- 
ably be  supposed  to  have  been  the  mtention 
of  making  provision  for  the  children  on  his 
death;  upon  the  determination  of  the  life- 
estate  the  children,  either  those  desiniated  by 
an  appointment,  or  those  described  by  the 
deed,  would  have  immediately  succeeded :  they 
would  have  taken  by  way  of  remainder ;  and 
as,  in  this  event,  they  would  have  taken  by 
way  of  remainder,  the  deed  is  not  to  be  so  con- 
strued as  to  give  estates  by  way  of  smringing 
use;  and  as  the  wife  survived  the  nusband, 
and  had  no  life  estate  limited  to  her,  the  limi- 
tation to  the  children  living  at  the  death  of 
the  survivor  of  the  husband  and  wife  failed, 
and  no  appointment  to  be  made  by  the  wife  alone 
could  be  valid. 
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"  If  there  had  been  no  bankruptcy,  the  joint 
appointment  of  the  husband  and  wife  would 
have  taken  effect,  and  considering  that  the 
continent  remainder  limited  to  the  children 
failed,  m  consequence  of  the  determination  of 
the  particular  estate  before  the  limitation  to 
the  children  took  effect,  the  only  (juestion  was, 
whether  the  joint  power  of  appomtment  con- 
tinued after  the  bankruptcy  and  the  assign- 
ment to  the  assignees.  The  appointment 
could  onlj  take  effect  out  of  the  ultimate  re- 
mainder m  fee  vested  in  the  husband,  and  if 
the  power  had  been  to  be  exercised  by  the 
huslxuid  alone,  I  am  of  opinion,  that,  upon  the 
authority  of  Badham  v.  Mee  (a)  it  would  have 
been  extinguished,  and  the  question  is  there- 
fore reduced  to  this,  whether  the  husband, 
who  could  not  exercise  a  separate  power,  could 
exercise  a  joint  jMwer  of  appointment  vested 
in  him  and  his  wife. 

"  The  estate  for  life  in  the  husband,  and  the 
ultimate  remainder  in  fee,  were  vested  in  the 
assignees  by  act  of  law,  in  this  respect  equiv- 
alent to  a  convevance.  If  there  had  been  a 
conveyance,  the  husband  could  not  have  dero- 
gated from  his  grant;  and  I  am  of  opinion 
that  he  could  not,  by  joining  his  wife,  defeat 
the  effect  of  the  act  of  law  to  which  his  estate 
had  become  subject,  and  it  appears  to  me,  that 
hig  disqualifieattcn  made  it  impossible  thai  the 
joint  power  should  he  exercised. 

From  this  judnnent  the  defendants  (the 
children)  appealed;  and  on  the  24th  Nov. 
the  Lord  Chancellor  delivered  his  judgment 
On  ihit  first  question.  His  Lordship  said,  if  the 
estate  for  life  and  reversion  passed  to  the 
assignees,  the  bankrupt  could  not  afterwards 
execute  the  power. 

On  the  second  question^  His  Lordship  said 
he  was  unable  to  find  any  principle  or  autho- 
rity that  the  appointment  made  by  the  sur- 
viving wife  was  wrong. 
.  The  decree  therefore  was,  that  the/otn/  ap- 
pointment was  bad,  and  that  the  separate  ap- 
pointment was  good :  that  the  Bill  be  dismissed, 
so  far  as  an  account  was  required,  from  the 
date  of  the  second  appointment  without  costs, 
and  an  account  was  ordered  to  be  taken  up  to 
the  date  of  the  second  appointment — Further 
directions  and  costs  were  reserved. 

This  is  a  case  of  some  importance ;  and 
the  judgment  upon  the  appeal  will  be  re- 
viewed in  our  next  by  the  Editor. 


COMMON  PLEAS.— iNTor.  26. 


Stone  &  another  u.  Compton. 

Surett^ — Liahility  of^  when  nrineipal  dealt  with 
unlawwn  to  him. 
The  CotT«T  delivered  judgment  in  this  case, 
which  was  heard  on  the  17th  November. 


(a)   7    Bing.    695.       1    Moore    &    Scott,    14. 
1  Myloe  &  K.  32. 


The  action  was  brong^ht  against  the  defen^* 
dant  as  maker  of  a  promissory  note  for  2,600/., 
to  which  the  defendant  pleaded  that  the  note 
had  been  signed  by  him  as  surety  for  the  repay- 
ment of  a  loan  of  2,600/.,  to  be  lent  to  two 
Eersons  of  the  names  of  Cox  and  Chambers, 
ut  that  only  a  portion  of  the  money  had  been 
actuallv  advanced,  and  there  had  been  such  a 
concealment  from  the  defendant  of  the  actual 
state  of  the  transactions  between  the  pl^ntiffs 
and  those  gentlemen  as  vitiated  and  rendered 
void  the  instrument  in  question  as  against  the 
defendant  When  the  cause  came  on  for  trial, 
it  was  agreed  to  turn  the  facts  into  a  special 
case,  ana  it  now  came  on  for  argument  in  that 
form.  The  leading  circumstances  appeared 
to  be  these : — The  plaintifis  are  bankers,  with 
whom  Messrs  Cox  and  Chambers,  who  were 
wine  merchants,  had  kept  a  banking  account. 
Mr.  Cox  had  also  kept  a  private  account  of  his 
o'wn  with  them,  and  in  the  year  1825  they 
advanced  him  a  sum  of  800/.  on  the  securi^ 
of  a  policy  of  insurance  for  1,500/.  In  the 
year  1830  the  plainti£b  allowed  him  to  receive 
a  bonus  from  the  insurance  company  of  up- 
wards of  700/.  on  the  policy,  and  he  then  paid 
them  300/.,  leaving  a  balance  of  500/.  due  out 
of  the  800/.  In  November,  1831,  the  private 
account  of  Mr.  Cox  was  closed,  he  then  owing 
the  plaintiflb  a  balance  of  600/.  In  the  coarse 
of  the  same  month  the  plaintifis  advanc^  a 
loan  of  380/.  to  the  firm  of  Cox  and  Chambers, 
and  they  subsequently  agreed  to  lend  them 
2,600/,  upon  an  agreement  that  the  whole  of 
what  was  then  due  to  the  plaintiffs,  both  on 
the  partnership  account,  ana  on  Cox's  private 
account,  should  be  deducted  therefrom,  so  as 
to  clear  off  the  begone  debt  As  security  for 
this  sum,  the  pohcy  of  insurance  was  assigned, 
a  mortgage  deed  executed,  and  a  joint  and 
several  promissory  note  made.  The  defendsmt 
was  only  a  party  to  the  note,  but  the  deed  was 
previously  read  over  in  his  presence,  and  its 
recital  was  silent  as  to  the  amement  to  deduct 
the  prior  existing  balances  from  the  sum  to  be 
lent,  of  which  circumstance  the  defendant  was 
ignorant;  neither  was  he  apprized  of  the  fact  of 
Cox's  having  received  the  bonus  of  700/.  on 
the  policy  of  insurance.  In  1835  Cox  and 
Chambers  became  bankrupt.  The  policy  was 
sold  for  800/.,  and  the  plaintiff  received  a 
dividend  under  the  commission,  which  reduced 
their  claim  to  1,300/.,  which  was  the  sum  now 
sought  to  be  recovered  from  the  defendsoit  as 
surety  on  the  note  in  question. 

Mr.  Seijeant  WUde,  in  support  of  the  plain- 
tiff's rieht  to  recover,  contended  that  accord- 
ing to  tne  facts  found  in  the  special  case,  there 
had  been  neither  a  failure  of  full  consideration 
for  the  making  of  this  note,  nor  the  concealment 
or  suppression  of  any  fact  materia  to  be  known 
by  the  defendant  Messrs.  Cox  and  Chambers 
had  the  full  benefit  of  the  2,600/.,  no  matter 
whether  they  applied  a  portion  of  it  to  the  dis- 
charge of  any  existing  balance  or  any  o^er 
debt  or  purpose  of  theirs  ;  neither  was  there 
any  reason  why  there  should  be  any  specific 
communication  made  to  the  defendant  that 
Cox  had  previously  received  a  bonus  on  the 
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policy  of  insonnce,  it  being  a  valid  subsisting 
policy  for  1,500^  at  the  time  when  the  note 
WB8  signed* 

Sir.  IT.  Folieii,  for  the  defendant,  contended 
that  the  withholding  from  the  defendant  in- 
lonnation  of  the  above  particulars  rendered 
the  inBtmnient  signed  by  him  as  surety  void, 
btcause  it  was  most  probable  that  he  would 
not  have  become  surety  at  all  if  he  had  known 
that  the  foil  sum  of  2,600^  was  not  to  be  ad- 
vanced to  the  firm  to  trade  with,  but  only  a 
portion  of  it ;  and  that  the  policy  of  insurance 
was  worth  700L  less  than  it  otherwise  would 
be  if  the  bonus  to  that  amount  had  not  already 
been  paid  npon  it. 

The  CouBT  were  of  opinion  that  the  defen- 
dant having  been  induced  by  the  belief  that 
the  foil  mm  of  2,600^  was  to  be  advanced  to 
Mems.  Cox  and  Chambers,  to  become  surety 
for  the  repayment  of  that  amount,  to  sign  the 
note  as  security  for  its  repayment,  was  not 
liaUe  in  point  of  law,  since  only  a  portion  of 
that  amount  was  really  to  be  advanced,  the 
ranainder  being  deducted  on  account  of  a  pri- 
Tate  debt  due  from  Cox.  Upon  this  plea, 
therefore,  the  defendant  was  entitled  to  judg- 
ment;  bat  noon  the  others,  which  by  the 
decision  on  tnis  issue  were  rendered  inuna- 
terial,  the  jury  should  be  dischaiged  from  find- 
ing any  verdict. 

Bxsm  AND  ANOTHBR   V.  GrEATWOOD. 

Scire  faeias  to  revive. 

In  this  case  it  appeared  that  in  1837  the 
pUintifiEs  held  an  acceptance  of  the  defendants 
for  S6/.  which  had  been  dishonoured,  and  this 
action  brought,  and  after  a  rule  to  compute, 
the  defendant  gave  a  new  acceptance  for  95/. 
to  the  plaintiffSs  in  settlement  of  ttie  action,  and 
in  fiiU  discharge  of  all  claims,  as  defendant 
considered.  Some  time  afterwards  the  plain- 
tiflTs  attorney  sent  the  defendant  a  bill  or  costs 
amounting  to  17'.  19».  lid,  which  the  defen- 
dant refosed  to  pay,  and  thereupon  a  actre 
faeitu  was  issued. 

Mr.  Henderion,  on  the  14th  November, 
obtained  a  rule  to  shew  cause  why  the  writ  of 
scire  faciaa  should  not  be  set  aside  with  costs 
for  irregularity,  on  the  grounds,  that  as  the  suit 
had  not  alated  bv  death,  no  scire  facias  would 
lie  upon  an  interlocutory  judgment,  and  that 
plaintiffi  ought  to  have  given  a  Term's  notice 
to  proceed  by  taking  out  a  rule  nisi  and'  ob- 
taining a  rule  to  compute,  as  the  old  rule  of 
1837  was  gone ;  and  on  the  last  day  of  Term, 
npon  cause  bein^  shown,  the  rule  was  made 
absolute,  but  wiuout  costs. 

COURT  OF  EXCHEQUER. 

tITTINOS   IN  BANCO. — iVoT.  23. 

Harrison  r.  Timbiins  (a). 
*fiidipmad — JonU  Stock  Companies — Liability 
rfDireetors  m  Incorporated  Companies. 
Mr.  ^anm  Parks  delivered  judgment  in 


Yot.  I. 


(a)  AoUi.  p«  65. 


this  case.  The  plaintiff  bad  applied  for  a  rule 
to  show  cause  wny  execution  should  not  issue 
against  the  personal  goods  of  the  defendant. 
Cm  the  case  being  argued  by  the  parties,  the 
Court  had  taken  time  to  consider  their  judg- 
ment. Having  now  done  so,  they  were  pre* 
pared  to  say  tEat  they  could  not  grant  sucn  a 
rule  where  they  had  no  authority  to  enforce 
an  order.  The  plaintiff  might  himself  issue 
execution  without  leave  of  the  Court,  ana  on  his 
own  authority.  They  were  of  opinion  that  the 
defendant  could  not  be  made  personally  liable 
under  the  act  constituting  the  company  (the 
4  &  5  William  IV.,  c.  69,  s.  a),which  provided 
that  all  actions,  suits,  or  other  proceedings, 
either  ifor  or  against  the  company,  should  be 
commenced  in  the  name  of  the  managing  di- 
rector, for  the  time  being,  or  in  that  of  some 
other  director,  as  the  nominal  defendant  only ; 
and  further  that  any  such  action,  suit,  or  other 
proceeding  should  not  be  discontinued  in  con- 
sequence of  the  managing  director  disqualify- 
ing, or  in  consequence  of  any  other  act  of  his ; 
but  which  even  went  farther,  and  said  that  no 
such  action,  suit,  or  proceeding  should  abate 
even  in  consequence  of  the  deau,  resignation, 
removal,  or  disqualification  of  such  managing 
director,  or  other  director  who  should  be  such 
nominal  defendant  Under  such  circumstances 
the  Court  were  not  disposed  to  think  that  the 
Legislature  intended  to  make  such  nominal 
defendant  liable  for  any  judgment  so  to  be 
obtained.  The  act  referred  to,  explained  and 
amended  by  1  Victoria,  c.  88.  gave  the  plaintiff 
another  remedy,  one  varying  from  that  which 
he  would  have  at  common  law,  inasmuch  as  it 
directed  that  the  judgment  should  be  entered 
up  and  execution  levied  upon  the  reserved 
funds  of  the  company,  or  any  other  property 
belonging  to  it  (6).  These  acts  formea  the 
company  into  a  sort  of  quasi  corporation,  and 
exempted  the  person  whom  they  directed  to  be 
made  nominal  defendant  from  personal  respon- 
sibility, and  at  the  same  time  gave  another 
and  specified  remedy.  The  Court  held  that 
the  defendant  was  not  personally  liable  to  the 
judgment  obtained  against  him,  and  the  rule 
must,  therefore,  be  discharged,  but  not  with 
costs. 
Rule  discharged. 

New  TriaU.—Nov.  26. 
Barker  and  others  v.  Greenwood. 

Trustees — Legal  estate — Construction  of  the 
words  "  net  r«i*." 

This  was  an  action  of  debt  for  use  and  occu- 
pation. The  plaintiff  were  trustees  under  the 
will  of  the  late  Rev.  J.  F.  Barker,  and  at  the 
trial  a  question  of  law  arose  as  to  their  title 
to  sue  under  the  terms  of  the  will,  it  being  con- 
tended by  the  defendant  that  the  true  cou- 


(6)  AcoordiDg  to  the  tUtemeDt  made  by  tbe  Atlo^ 
ney-Geoeral  upon  the  aigumeot  (i^.),  the  companj 
has  no  reserved  fund,  nor  any  other  property.— £d. 

See  upon  the  judgment  delivered,  Cope  v.  Glyn,3 
Barn.  &  Ad.  801.    Rez  v.  Su  Katharine's  Dock 
Company,  1  Nev.&M.  Ul.— Ed. 
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stroctioii  thereof  yetted  the  leml  estate  in  the 
widow  of  the  testator  alone,  who  was  also  one 
of  the  trustees,  and  not  in  the  body  of  the  trus- 
tees. A  verdict,  however,  was  tiucen  for  the 
plamtifli^  with  the  understanding  that  the 
Coort  would  be  moved  upon  this  point,  which 
having  been  done  by  Mr.  Manle  during  this 
term, 

Mr.  lAudey  now  showed  cause,  and  after 
reading  the  clause  of  the  will  in  which  the 
point  arose,  proceeded  to  argue  that  the  tes- 
tator both  meant  to  vest  the  legal  estate  in  the 
trustees,  and  had  in  fact  succeeded  in  doin^  so. 
The  trust  was  to  the  pLaindfis,  they  being  Mrs. 
Barker  the  widow,  Mrs.  Rolfe  the  daughter, 
and  Mr.  Rolfe  the  son-in-law  of  the  testator, 
to  hold  to  themselves,  on  trust  tosufier  and 
permit  Mrs.  Barker  to  take  and  have  the  net 
rents  and  profits  of  the  estate,  subject  to  arent- 
eharee  of  150^.,  created  in  fevofur  of  the  tes- 
tators daughter,  Mrs.  Rolfe,  on  her  marriage, 
then  in  trust  to  permit  and  suffer  Mrs.  Rolfe  to 
take  the  net  rents,  &c.,  during  her  life,  then  in 
trust  to  suffer  Mr.  Rolfe  to  take  the  net  rents 
for  his  life,  and  finally  in  trust  for  the  children 
of  the  daughter,  with  a  power  of  appointing  a 
fresh  trustee  on  the  death  of  Mrs.  Barker.  It 
could  not  be  said  that  the  trustees  did  not  take 
the  legal  estate  in  the  case  of  Mrs.  Rolfe  after 
Mrs.  Barkei^s  death,  yet  it  is  contended  by  the 
defendant  that  the  same  form  of  words  does 
not  create  a  legal  estate  for  the  trustees  in  the 
first  instance.  In  looking  at  the  will,  it  mi^ht 
be  seen  that  Mrs.  Barker  was  only  to  receive 
the  net  rents;  now  *'net"  means  something 
which  is  not  "  gross,"  and  then  who  is  to  take 
the  gross  rents  ?  It  is  clear  that  Mrs.  Barker 
is  not,  therefore  the  trustees  must.  If  so,  then 
they  have  the  legal  estate,  and  the  action  is 
well  brought 

Mr.  Baron  Parke. — ^The  trustees,  yon  say, 
must  receive  the  gross  rents  in  order  that  she 
m^  take  the  net  rents  P 

Mr.  Lumley. — ^Exactly,  and  then  they  have 
various  burdens  cast  upon  them  in  conducting 
the  estate,  and  where  trustees  have  any  duties 
imposed  upon  them  the  Courts  always  held 
that  the  legal  estate  is  in  them.  If,  however, 
the  legal  estate  is  not  in  them,  but  in  Mrs. 
Barker,  what  is  to  become  of  the  contingent 
remainders  in  the  children  ?  for  she  may  com- 
mit a  forfeiture,  when  the  estate  would  devolve 
on  the  heir-at-law.  This  is  an  important  con- 
sideration. Mr.  Rolfe  is  the  heir-at-law,  and 
then  her  husband  would  have  the  controul  of 
the  rents,  which  the  wiU  says  she  is  to  take 
independent  of  her  husband ;  so  that  a  mani- 
fest departure  from  the  testator's  intention 
would  be  effected  by  repudiating  the  position 
taken  up  by  the  present  plaintifis.  The  Court, 
however,  will  not  be  too  astute  in  scanning 
this  will  in  favour  of  the  defendant^  for  it  is 
after  all  only  a  question  of  to  whom-  the  money 
is  payable,  the  action  being  for  the  use  and 
occupation  of  some  of  the  property  itself,  so 
that  It  is  jusdy  due  to  one  or  the  otner. 

Mr.  Serjeant  Ludlow^  who  came  into  court 
late,  followed  on  the  same  side  and  to  the 
same  effect;  and 


Mr.  TyrwhiU  then  replied,  contending,  that 
as  there  had  not  been  any  case  yet  in  if  hich 
the  word  "net"  had  been  introduced  by 
which  the  Court  could  be  ^ided,  it  was  ne- 
cessary to  decide  the  ({uestion  upon  the  bare 
circumstances  of  the  will  and  its  terms.  It  is 
admitted  that  wherever  the  trustees  have 
duties  imposed  on  them  they  take  the  Icffcd 
estate,  but  none  appear  to  be  imposed  in  tnis 
will,  while  the  aivument  on  the  word  "  net" 
is  fiolly  explained  away  by  referring  it  to  the 
rent-charge  in  favour  of  the  daughter,  and  it 
is  submitted  that  it  means  the  rent  subject  to 
that  deduction.  When  the  first  life  drops, 
then  she  could  receive  the  rent-churge  unoer 
the  settlement  and  the  net  rents  under  Uie 
will,  independently  of  each  other.  This  view 
is  strengthened  by  a  reference  to  the  trust  for 
the   husband,   wnere    the   word   "net**    is 


r.  Serjeant  Ludlow. — I  beg  your  pardon, 
the  word  is  there ;  I  have  the  probate  before 
me,  and  I  observe  it  to  be  still  "  net  rents." 
Mr.  TyrwhiU  could  only  say  tliat  he 


reading  m>m  an  office  copy  of  the  ^  will,  in 
which  the  word  "net"  did  not  occur,  and 
what  the  parchment  mieht  be  which  the 
learned  Serjeant  consulted  he  could  not  say. 

Mr.  Baron  Parks. — It  is  important  to  nave 
that  settled,  as  it  carries  the  defendant  a  great 
step  in  his  argument.  Some  one  had  better 
go  to  Doctors"  Commons  and  inform  us  ac- 
curately. 

This  suggestion  being  adopted^  in  the  mean 
time  the  argument  vras  continued,  and  the 
learned  gentleman  was  followed  by  Mr.  Mauls 
and  Mr.  Blost,    The  Court,  however,  on  the 
arrival  of  the  messenser  with  the  intelligence 
that  the  original  wiO  did  contain  the  word 
'*  net"  in  the  disputed  passage,  at  once  pro- 
nounced their  judgment  in  fovour  of  the  plain- 
tifb.    It  was  a  well  established  maxim  of  the 
law,  that  whenever  any  duties  are  imposed 
upon  the  trustees,  the  legal  estate  is  vested  in 
tnem.    That  this  is  the  case  in  the  present 
instance  may  be  gathered  from  the  use  of  the 
word  "  net,"  which  must  be  taken  to  be  some- 
tiling  contradistinguishable  from  sioss  rents 
and  profits.    The  trustees  are  therefore  to  take 
the  gross  rents,  and  pay  the  net  rents  to  the 
first  cestui  que  trust,  Mrs.  Barker.     It  ne* 
oessarily  foUows  upon  this  that  they  must  be 
the  parties  to  keep  up  the  estate  and  to  pay 
all  outgoings.    This  we  think  to  be  the  pro- 
per interpretation  to  be  put  upon  the  word 
''  nelf"    although   ic  has   been    ingeniously 
argued  by  Mr.  TyrwhiU  as  having  reference 
to  the  rent-charge  of  150^  payable  to  Mrsl 
Rolfe — a  construction  which  we  cannot  adopt, 
as  the  word  also  occurs  in  the  trust  for  Mr. 
Rolfe,  which  could  only  takeplace  when  Mrs. 
Rolfe's  life  had  dropped.    I^r  these  reasons 
we  think  that  the  plaintiff  were  the  proper 
persons  to  institute  the  present  action,  uid 
judsment  must  be  given  for  them. 

Tne  rule,  therefore,  was  discharged, 

EQUITY  SITTINGS — SERJEANTS  INN  BJUiL. 

The  Court  sat  for  the  first  time  this;  mom- 


Digitized  by 


Google 


Buiineit  in  ik€  C<mrt$. 


75 


log  in  SeijeaaU  Inn  Hall,  Chancery  Lane, 
moch  to  the  satisfaction  of  the  Bar,  and  where 
it  intends  to  hold  its  sittings  after  term  in 
future,  instead  of  Gray's  Inn  HalL 

Motions, 
AmnowsioTH  v,  Johnson. 
SU^promiums.    Whether  they  fatt  tmder  the 
mmen  gemeraU  etoree — the  necessary  testi- 
wumy  required  to  obtam  a  ruiefor  a  new  trial. 
This  was  an  application  for  a  new  trial — 
the  case  had  heen  tried  before  Mr.  Baron 
Aldsmson,    and   the   question    raised   was, 
whether  the  defendant  was  entitled  to  claim 
under  the  bill  of  sale  of  a*  ship  and  her  stores 
to  bim  from  the  plaintiff,  her  provisions,  under 
the  nmen  generate  stores,  or  whether,  as  was 
sQeg^hy  the  plaintiff,  they  were  to  be  paid 
(br  over  and  beyond  the  price  a^ed  upon  for 
the  ship  and  stores.     Upon  this  ground  the 
Court  was  unanimously  agreed  tmit  the  de- 
ftndant  was  liable  to  the  plaintiff  for  the  value 
of 'the  ship's  provisions  extra  the  purchase- 
money  ;  and  as  to  the  other  point,  it  was  held 
that  a  new  trial  could  not  he  granted  upon  the 
mere  affidavit  of  the  defendant,  unsupported 
by  testimony  which  he  could  avail  himself  of 
for  a  new  trial.    The  rule,  therefore,  wbs  re- 
fused on  both  grounds. 

QUEEN'S  BWCn.—Nav.  26. 

Nov.  27. ' 
Lord  Denm4N,  this  morning,  ordered  the 
Nisi  Prm$  sittings  to  be  adjourned  to  this  day 
weeL  The  learned  jud^  then  sat  tVi  banco, 
pnisuaat  to  the  power  given  them  b^  the  late 
actofPajliaiiient»  and  took  the  special  paper. 

COURT  OF  BEVIEW.— iN^otj.  24. 

Potter  of  Attorney  in  matters  of  Bankruptcy^ 

schether  it  requires  a  Stamp. 

In  Re  Dajis. 

Mr.  Pmoit  applied  to' the  Court  on  a  diffi- 
culty whicn  bad  arisen  in  drawing  up  a  war- 
rant of  commitment  in  a  case  which  vras  be- 
fore it  tome  days'  back.  Mr.  Gregg,  the  Mas- 
ter, hesitatedm  executing  the  order,  in  conse- 
Quenee  of  the  power  of  attorn^  under  which 
the  application  had  been  made  not  having 
been  a  stampoi  docum^t.  He  (Mr.  Piggott) 
thought  it  came  undfer  the  98th  section  of  the 
Btokrupt^  Act,  ifhich  allowed  certain  ex- 
einptions  mm  stam^ndubr- 

The  Chikp  Judob.— Was  the  power  of  at- 
torney specifically  confined  to  this  matter,  or 
4£d  it  authorise  the  receipt  of  money  gene- 
rafly^ 

Mr.  Figgoa  read  the  letter. 

The  ComtT  said  it  related  soldy  to  matters 
in  bflOkraptcy.  It  was  therefore  {nrivileged 
nnder  the  section  which  had  been  cited,  and 
via  sufficient  wiAout  a  stamp. 


» ><iftjn  I  •>!»'> Tr»v»in  >-w'>i">r>'>«"«i<*''  --!----■ 


BtttftneM  fat  tl^  Courts. 

COURT  OP  CHANCERY. 

Sittings  after  Michaelmas  TenxL 

Saturday,  Dec.  1.  The  first  Seal-^Appeal 
motions,  appeals,  and  causes. 

Monday,  Dec.  3,  Tuesday,  Dec  4,  and  Wed- 
nesday, Dec.  5. — Appeals  and  causes. 

Thursday,  Dec.  6.  The  second  Seal— Ap- 
peal motions,  appeals,  and  causes. 

Friday,  Dec.  f,  Saturday,  Dec.  S,  Monday, 
Dec.  10,  and  Tuesday,  Dec.  11. — ^Appeals  and 
causes. 

Wednesday,  Dec.  12.  The  third  SeaL-*Ap- 
peal  motions,  appeals,  and  causw. 

Thursday,  Dec  13,  Friday,  Dec.  14,  and 
Saturday,  Dec.  15. — Appeals  and  causes. 

Monday,  Dec  17.  The  fourth  Seal. — ^Ap- 
peal motions,  appeals  and  causes. 

Tuesday,  Dec.  18. — Petitions  and  causes. 


VICE-CHAKCELLOR'S  COURT. 

Sittmgs  after  Michaelmas  Term. 

Saturday,  Dec.  1 .   The  first  SeaL— Motions. 

Monday,  Dec.  3,  Tuesday,  Dec.  4,  and  Wed- 
nesday, Dec.  5.— Pleas,  demurrers,  exceptions, 
causes,  and  further  directions. 

Thursday,  Dec.  6.  The  second  ScaL— 
Motions. 

Friday,  Dec.  7,  Saturday^  .D^.'S,  Monday, 
Dec.  10,  and  Tuesday,  Dec/ 11. —Pleas,  de- 
murrers, exceptions,  causes,  and  further  Erec- 
tions. 

Wednesday,  Dec.  12.  The  Third  SeaL  — 
Motions. 

Thursday,  Dec.  13,  Friday,  Dec.  14,.  and 
Saturday,  Dec.  15. — Pleas,  demurrers,  excep- 
tions, causes,  and  further  directions. 

Monday,  Dec.  17.  The  fourth  SeaL— Mo- 
tions. 

Tuesday,  Dec.  18.— Petitions. 

Short  causes  and  unopposed  petitions  pre- 
vious to  Uie  general  paper  every  Friday  during 
the  sittings.  » 

The  Vice-Chancellor  will  sit  in  Lincoln's- 
inn  hall  till  the  first  Seal  to  hear  motions,  &c^ 

COURT  OF  COMMON  PLEA'S. 

Sittings  after  Term. 
The  London  adjournment  Day  is  Saturday, 
Dec.  8. 

ROLLS  COURT. 

'Sittings  alter  Michaelmaa  Term. 

SatoYday,  Dec  1. — Motions. 

Monday,  Dec.  3,  Tuesday,  Pee.  4,  and  Wed- 
nesday, Dec.  5. — ^Pleas,  demurrers,  causes,' 
Iknrtfaer  directions,  and  exceptiona. 

Thinrsday,  Dec.  6.-*Motioos« 

Friday,  Bee  7»  Saturday,  Dec.  8,  Monday 
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Dec.  10,  and  Tuesday,  Dec.  II.— Pleas,  de- 
murrers, causes,  further  directions,  and  excep- 
tions. 

Wednesday,  Dec.  12,— Motions. 

Thursday,  Dec.  13,  Friday,  Dec.  14,  and 
Saturday,  Dec.  15. — Pleas,  demurrers,  causes, 
further  directions,  and  examinations. 

Monday,  Dec.  17. — ^Motions. 

Tuesday,  Dec.  18. — ^Petitions  in  the  general 
paper. 

Short  and  consent  causes  and  consent  peti- 
tions every  Tuesday  at  the  sitting  oi  the 
Court. 


COURT  OF  REVIEW. 


The  Court  of  Review  will  not  sit  again,  un- 
less for  special  appointments,  until  next  term. 


EXAMINATION 
OF  ARTICLED  CLERKS. 

Miehaelnuu  Term,  1838. 
(Continued  from  page  64.) 

Is  a  witness  in  a  criminal  matter  entitled, 
before  leaving  home,  to  be  paid  his  travelling 
expenses,  ana  for  his  loss  of  time  ? 

What  is  a  nuisance,  and  how  redressed? 
and  is  the  remedy  the  same  as  to  all  nui- 
sances P 

What  are  the  different  modes  by  which  a 
parochial  settlement  can  be  gained  P 

Can  a  landlord  in  any  and  what  case,  and 
in  any  and  what  manner  recover  the  pos- 
session of  premises  which  is  withheld,  soter 
the  term  has  ended,  or  been  detennined  by 
legal  notice,  without  bringing  an  action  of 
ejectment  ? 


ARTICLED  CLERKS  WHO  PASSED  THEIR  EXAMINATION 
IN  MICHAELMAS  TERM,  1838. 


Name  of  Applicant, 
Allen,  William 
Allen,  Benjamin  Tuthill 
Atkinson,  John 
Ayling,  Charles 

Baker,  John,  jun. 


Barker,  Charles  Frederic 
Barker,  Samuel 
Baron,  Samuel  Braddock 
■  Beal,  Henry  Ridley 
Beardsworth,  John 
Blackbume,  Edward 

Bromley,  William,  jun. 
Brooke,  Cooper  Charles 
Brooks,  Charles  William 

Broomhead,  Henry,  the  yotmger 

Buck,  John  Dawson 
,  Campion,  Francis 
'  Channell,  Thomas  Henry 

Chappell,  Frederick  Patey 

Childs,  Christopher 

Clayton,  John  Naylor 

Colyer,  Charles 

Combs,  John 

Concanen,  George 

Cooke,  Masta  Jocelin 

Cope,  William  Rogers 

Comer,  Charles  Calvert 

Corser,  Charles 

Cort,  Joseph  Denison 

Cotton,  John  Lucas 

Cox,  Thomas 
Crowdy,  Henry  Crowdy 

Day,  Alfred 


Name  and  Residence  of  Attorney  to  whom  articled  or  assignedm 

John  Henij  Clark,  Shipston-on-Stour. 

Alfred  Whitaker,  Frome,  Somerset 

Henry  Atkinson,  Whitehaven. 

Edward  Tribe,  86,  Great  Russell  Street,  Bloomsbory  Square 

John  Pontifex,  5,  St.  Andrew's  Court,  Holbom. 
John  Baker,  Aldwick,  parish  Blagdon,  Somerset;  John  Be- 

thune  Bayley,  Devizes ;  and  Charles  Meredith,  Lincoln's 

Inn. 
John  Barker,  Northwich. 
John  Hampson,  Manchester. 
Samuel  Woodcock,  the  elder,  Bury,  Lancaster. 
Charles  Harrison,  14,  Southampton  Buildings. 
Leonard  Wilkinson,  Blackburn. 
George  William  Blackbume,  Burcot,  outparish  of  St.  Cnth- 

bert,  in  Wells ;  Thomas  Lax,  Wells. 
William  Bromley,  3,  Gray's  Inn  Square. 
John  Ambrose,  Maningtree,  Essex. 

Charles  Sabine,  Oswestry,  Salop;  Thomas  Cooper,  24,  Lin- 
coln's Inn  Fields. 
Henry  Broomhead,  jun.,  Sheffield. 
Edmund  Cooper,  East  Derehanu 
Frederick  Fisher,  Doncaster. 

Thomas  Moseley,  13,  Bedford  Street,  Covent  Garden. 
Richard  Nation,  23,  Somerset  Street^  Portman  Square. 
Joseph  Brown,  Liskeard. 
John  Gilbert  Meymott,  Great  Surrey  Street. 
John  Innes  Pocock,  27,  Lincoln's  Inn  Fields. 
Thomas  Saunders,  1,  Queen-street  Place,  Southwark  Bridge. 
George  Gillson,  Truro. 
John  Cooke,  Ross. 
Clement  Ineleby,  Birmingham. 
George  Richard  Comer,  20,  Dean  Street,  Southwark*    . 
John  Corser,  Wolverhampton. 
Henry  Haworth,  Blackburn ;  Henry  Hargreaves,  Blaokbum ; 

and  Dickson  Robinson,  Blackburn. 
James  Dixon,  Preston,  Lancaster;  Robert  Bayley  FoDett, 

I,  Bedford  Row. 
Benjamin  Edward  WUloughby,  13,  CUffoid's  Inn. 
Wil&sm  Crowdy,  Highworth,  Wilts;  Thomas  Wliite,  11, 

Bedford  Row. 
Peter  Day,  Norwich. 
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Name  of  Applicant* 
Bennis,  Williaia 
Dickinaon,  Henry  William 

DiAjr,  Arthur 

Ddmau,  Thomas  William  Leach 
Drayton,  John,  the  yotmger 
EdmondB,  Georee  MaxweU 
Edye,  Francis  Walrond 

Elderton,  Henry  Merrick 

Etuis,  Charles 

Evitc,  Thomas  Aueustos 

Fawcett,  John  Wmiam 


Francklin,  Frederick  Fairfax 
Fryer,  Kedgwin  Hoskins 
Furley,  George 

Galworthy,  John 
Garbntt,  John  Redhead 
Garrick,  David 

Gordon,  George 
Gray,  Thomas  William 
Hall,  Georee  Blythe 
Hallen,  Wuliam  George 
Hallett,  Henry  Hughes 
Hanson,  Alfred 
Harris,  Stanley 

Harrod,  Henry 

Hart,  Robert 

Hayton,  Jonathan 

Heath,  Samuel,  the  younger 

Henworth,  John,  the  younger 

Hick,  Henry 

Hill,  Thomas,  the  youiger 

Hoare,  Francis  Buchanan 
Hodgkinson,  William 
Hol&n,  Hyld 

Hunt,  William 
laaole,  Thomas,  jun. 
James,  Edward  Wallwyn 
Jewitt,  James  Watson 
Johnson,  Saffery  William 
Jones,  Henry  Julius 

Kaines,  Henry 

Kenny,  Willi^un  Fenton 

Laing,  David 

Lambe,  James 

Lambert,  Anthony 

Ludlow,  Henrv 

Lyndon,  Charles 

Markham,.  Henry  Philip 

Mason,  Henry  Baxter  Branwhite 

Hartennan,  William  Stanley 

May,  John 

Medley,  Lewis  Whittle 
Moore,  WiHiam 
NettletOQ,  John 
Nicholson,  John  Wilson 
^age,  Henry 


Name  and  Residence  of  Attorney  to  whom  articled  or  assigned, 

John  Hensman,  Sheep  Street,  Northampton. 

Joseph  Mountford,  Exeter;  Wightwick  Roberts,  57)  Lin- 
coin's  Inn  Fields. 

George  Wyatt  Digby,  Maldon,  Essex. 

Henry  Richardson,  York. 

Robert  HiUman,  Lyme  Regis. 

George  Nicholson,  Hertfom. 

Thomas  Peregrine  Turner,  18,  Millman  Street,  Bedford 
Row. 

Merrick  Elderton,  Brixton ;  Edward  Merrick  Elderton,  40, 
Queen  Square. 

Charles  Shearman,  Gray's  Inn. 

Thomas  Evitt,  40,  Haydon  Street,  Minories. 

Ottiwell  Tomlin,  Richmond,  Yorkshire ;  Thomas  Fawcett, 
Sedbergh,  Yorkshire ;  and  Richard  Addison,  8,  Mecklen- 
burgh  Sauare. 

Edward  Palmer  Clarke,  Wymondham. 

Henry  Hooper  Fiyer,  Coleford. 

David  Manser,  Watchbell  Street,  Rye,  Sussex;  Robert 
Furley,  Ashford. 

William  Chapman,  Devonport. 

Robert  Breckon,  Whitby. 

Joseph  Robert  Wilton,  19,  John  Street,  Bedford  Row; 
Thomas  Magnus  Cattlin,  39,  Ely  Place,  Holbom. 

William  Reynolds  Austice,  Iron  Bridge,  Salop. 

George  Henrv  Drake,  Exeter. 

Andrew  Philaps,  Shefinall. 

Thomas  Hallen,  Kidderminster. 

Thomas  Charles  Bellingham,  Battle,  Sussex. 

William  Prjrce  Pinchard,  Taunton,  Somerset 

Henry  Harris,  Fumival's  Inn;  Mundeford  Allen,  31^  Bed- 
ford Row ;  re-assigned  to  Henry  Harris. 

Edward  Steward,  Norwich. 

William  Read  Kin^,  Serjeant's  Inn,  Fleet  Street. 

Simon  Ewart,  Carlisle. 

Richard  Tillyer  Blunt,  10,  Union  Court,  Old  Broad  Street. 

Geor^  Barker,  and  Geor^  Morris  Barker,  Birmingham. 

Gabriel  John  Fielding,  Richmond. 

Thomas  Hill,  the  elder.  North  Brixton ;  James  Hodgson, 
3,  Raymond  Buildings. 

Edward  Weedon,  Gloucester. 

Benjamin  Groode,  Howland  Street,  Fitzroy  Square. 

William  Saunders,  Worcester;  Charles  Augustus  Helm, 
Worcester. 

Benjamin  Aplin,  Banbury. 

William  Finch,  8,  Forgate  Street,  Worcester. 

William  Roberts  James,  23,  Ely  Place,  Holbom. 

William  George  Lyle,  10,  Great  James  Street^  Bedford  Row. 

John  Wing,  Wisbech ;  Edward  Jackson,  Wisbech. 

Joseph  Fisher,  30,  Bury  Street,  St.  James's;  Edward  Wil- 
liam Lake,  Bury  Street,  St  Jameses. 

Thomas  Wills,  Shaftesbury. 

Edward  Nelson  Alexander,  Halifax. 

George  Vernon  Cotton,  Frederick's  Place,  Old  Jewry. 

William  Thomas  Paris,  Stroud. 

John  Lambert,  Dyers'  Buildings,  Holbom. 

Edward  Moss  Dimmock,  35,  Aochurch  Lane. 

..Cobbett  Derbv,  2,  Harcpurt  Buildings. 

Charles  Marknam,  Northampton. 

Frederick  Browne  Bell,  Downham  Market 

Charles  Stoddart,  Bamard's  Inn,  Holbom ;  William  Henry 
Austin.  31,  St  Martin's  Street,  Leicester  Square. 

Thomas  Pafrott,  Macclesfield. 

Robert  Samuel  Palmer,  4,  Trafalsar  Square* 

Methusalah  Moore  and  Thomas  Sheppard,  Leicester. 

R6bert  Carr,  Wakefield. 

Thomas  Wing,  Gray*s  Inn. 

Thomas  Rid£ng,  Southampton. 
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Nivm  a/ ApplkwU.  Nmme  and  Rentknee  ofAtiame^  to  whom  ortieUd  or  aaigned. 

Page,  William  Sugctti  tbeyoun^r  William  Sagon  Page,  the  elder,  Scarborough. 


Paiik,  Stephen  Ewin 
Pargeter,  Benjamin 
Peter,  Richard 

Phillips,  James  Percy 
Phillott,  Robert 
Pickup,  Mark 
Price,  Henry  Read 

Probert,  Thomas  Henry 
Ramsey,  Benjamin  May 
Richarason,  George  Rycroft 

RichM^dson,  John  Mott»  juo. 

Roberts,  Thomas 


Charles  Pesdl  Harris,  Cambridge. 

William  Spurrier,  BirminKham. 

Benjamin  Hart  Lyne,  Liskeard,  Cornwall-;  William  Castle* 

man,  Winbome  Minster. 
James  Phillips,  10,  St  Swithin's  Lane. 
John  Willmott  Bradford,  Langfpid. 
John  Ramskill,  Pontetect.      ^ 
Thomas  Mullett  fivans,  Bristol;   Neast  Nerile  Prideaox, 

BristoL 
Charles  Ehret  Grover,  Hemel  Hempstead. 
Gaorge  Leach,  Devonport 
John  Bate  Caidale,  2,  Bedford  Row ;  John  Allen  Sibthorpe, 

Guildford* 
Thomas  Samuel  Mott,  and  William  Garsuch  Times,  Much 

Hadam. 
Thomas  Hippsley  Jeckson,  Stamford. 
(To  be  ccntmuetL) 
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1 

DendyandM. 

2 

G.  Sliarp 

3 

Noreutt 

4 

Sydney 
Roberts 

5 
6 

Hembery 

7 

C.  B.  Wilson 

8 

PUtts 

9 

Braham 

10 

H.Lacy. 

11 

Tyler 
Pinkift  and  D. 

12 

13 

H.  Lacy 

14 

T.  Parker 

15 

N.  J.  Whitcombc 

16 

Barton 

17 

W.  Montriou 

18 

Same 

19 

ISame 

20 

Ivimey 

21 

Jas.  Robertsoa 

22 

In  person 

23 

In  person 

R.  S.  Wadeson 

24 
25 

Jas.  Miller 

26 

H.  C.  Chilton 

ar 

Roberts 

28 

Annst^Pg 

29 

Walker 

30 

J.Cole 

31 

Lonsdale 

32 

Bicknell  and  Co/ 

33 

C.  J.  knd  R.  Hohnes34 

Chadwick 

35 

T.  W.  Chappell 

36 
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REVENUE    CAUSES. 

CUSTOMS. 

The  Attorney  General  Shillibeer 

Same    *         Noldwrit 

Jnfwmatimsfwr  PenalUm. 
REMANET. 
Waller  Pennyfbther         Ties.  W.  G.  White 

Young  Bryan  Ca.  Gardom  and  M. 

Bennett  Broufi:hton,e8q.&anr.Ca.  White  and  P 

Smith  Smith"  Tres.  Hewlett 

Tuck  Tuck  Dt  Trott 

Smith  Dukes  Ca.  Sherriflb 

Williams  Knight  Ties.  Dodds  and  L. 

Semple  Cole  Ca.  T.  H.  &nith 

Smith  Green  Ca.  F.  Hobler 

Speck  Phillips  Ca.  Judkins 

NEW  CAUSES. 

Cross  Ca.  Brundrett  and  Co. 

Kenworthy  &  or8.Ca.  C.  J.  Smith 
Smith  Ca.  Moon 

Dickinson  andors.  Ca.  Bak^r 


Hampton 

Peers 

Scott 

Brown 

Blacker 

Godden 

Thoroweood  and  anr. 

Thorp,  clerk 

Same 

Same 

Weeks 

Snell 

Mayhew  and  anr. 

Hodffson 

Belcner  and  ors. 

Trevanlon 

Cocks  and  ors. 

CosteUo 

Gibbs 

Mette 


Martitt 

Sly 

Heam 

Mattingley 

Budd 

Blisa 

Roffera 

RoDinstm 

Baker  and  uxor. 

Pamell 

M'IntoBh 

Leigh 

Paynter 

Morgan 

Fowler 


Tres.  Methold 
Ca.  J.  Harmer 
Ca.  J.  Dean 
Dt  B.  Aplin 
Dt.  Same 
Dt  Same 
Ca.  Burfoota 
Ca.  Carlon 
Dt  Bowditch 
Dt  Carlon 
Ca.  Tyrrell 
Ca.  Capjpon  and  Co. 
Ca.  J.  wiUiams 
Tres.  Wright 
Ca.  Hannan  and  A. 
Dt  Alger 


mKWJc  Dayrell  i/u  mger 
Duckwor^  and  ors.  S.  J«  Davenport  &  ors.  Dt  BeU  and  Co. 

Martyn  and  anr.  Milton  Dt  Billing 

BickneU  Hood  Ca.  Freeman  and  B. 

Thompmi  WBUama  Ca.  W.  Dark 

Marks  Hcdland  Ca.  Wight 

Osbom  Joncs^  Dt.  J.  Lewi 
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Same 

J.  Kingston 


W.  J.  Holt 

Lomley 

Googh 

C.  Lewis 

H.  £8toti 

Same 

Jenmnss  and  Co. 

I*  Weeks 

Boxer 

Young  and  Son 

Biaham 

Palmer 

Adiington  and  Co. 

Braham 

Flatts 

Adiington  and  Co. 

Same 


37  Ran 

38  Selway 

39  Cragg 

40  Kingston 

41  Stevens 
4^  Price 

43  Dorden 

44  Edwards 

45  Hughes 

46  Frazer 

47  Knatchbull 

48  Eldridge 

49  Gould 

50  Ruck 

51  Seeley 
92  Wincfaior 
58  Prince 

54  Fox 

55  Sig^rs 

56  Smith,  assees.,  &c.  S.  J. 

57  Adiington  and  ors. 

Sit  at  Ten 


Hunter,  ^eyngr. 

Fogg 

Moon 

Same 

Shield 

Pvne  and  anr. 

Melton 

Clark 

Qoentin,  knt. 

Bmn 

HarsleU 

Hunt 

Barrett 

DennisB 

Catlin 

Barnes 

Oakes 

Km 

Nathan 
Pole 
Daniel 
o'clock. 


Ca.  Vincent  a^  Co. 

Ca.  Woofaner  and  R. 

Ca.  In  person 

Ca.  Same 

Asst.  Shield  esid  H. 

Ca.  In  person 

Ca.  Melton  • 

Ca.  Colombine 

Ca.  Baxters 

Dt.  C.  M.  King 

Ca.  Newbon 

Tres.  Neal 

Ca.  Wyche 

Ca.  Young,  B.  and  GK 

Ca.  Taylor 

Dt.  Helder 

Ca.  C.  Cuff 

Ca.  D.  Davies 

Ca.  J.  Lewis 

Ca.  Dawes  and  C. 

Ca.  A.  Wilson. 


Sir  R.  Sydney 


QUEEN'S  BENCH. 
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RKMANET. 
1  CahiU  8.  J.    Macdcmald,  clerk,  Dt  Bolton 


W.  Montriou 
Bnmdrett  and  Co. 
Wm.  Horsley 

Fosters  and  E. 
Clnsholme  and  Co, 

Mm 

Persm 
Chamberlain 


2  Martinez  S.  J. 

3  Broadhurst  S.  J. 

4  Doe  sev.  d.  Palmer  S.  J. 

and  others 

5  Codrington 

6  Sims  S.  J. 

7  Paul  S.  J. 

8  Burt  S.  J. 

9  Mitcheknore  S.  J. 


R.  Haynes,  jun.        10  Roden 


S.J. 


SotdifieandB. 

Acton 

T.  M.  Parker 

Millard  and  Co. 

£.  W.  &  S.  Haines 

Kinder 

Penn 

A.  Bum 

Veal  and  Son 

Weston 

Railton  and  M* 

Fleming 

Hall  and  Sons 

Henry  Smart 


11  Gellaid 

12  Bamett 

13  Redaway 

14  Hoppe  S.  J. 

15  Dane 

16  Briggs 

17  Dry  and  another 

18  Dunn 

19  Maz2inghi,admiX|&c. 

20  Finney 

21  Yates 

22  Thompson 

23  Crompton 

24  Pearse 
Johnson,  Son,  ft  W.  25  Rowe  the  younger 
Cnvdje  and  Co.       26  South 

W.  Stafibvd  27  Peake 

In  person  28  Braham 

Yates  and  Tomer    29  Harvey 


and  others 
Houston,  hart.       Tres.  Derhy  and  R. 
Bouhiois  the  yngr  Prom.  Ashurst  and  Co. 
Johnson  Eject.  Hume  and  S. 

Fitzpatrick  Tres.  Fitzpatrick 

Thomas,  esq.M.P.Dt.  Young  and  T. 
James  Tres.  James 

Baker  and  another         Person 
The  London  &Bir. 

ming  .  RaiL  Co.Ca.  Parker 
Sir  G.  Carrol,  knt.Ca.  Sole 

and  another 
Hardwick  Ca.  Green 

Cox  Ca.  Rigge  and  Co. 

Redaway  Dt.  Webb 

Cocks  and  others  Ca.  Raymond 


Kirkwall 

Aynsworth 

Waller 

Jones 

Innes 

Youle 

Nixon 


Prom  J.  and  W.  Lowe 
Ca.  Litchfield  and  Co. 
Prom.  Person 

Homidge  and  Co. 
Prom.  Lock  and  Co. 
Dt.  Tucker 
Pros.  HiU 
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White  and  W. 

Same 

Same 

Same 

D.Davies 

Same 

30TheQiieen 

31  Same 

32  Same 

33  Same 

34  Fife 

35  Sane 

S.Virrier 

S.Haaard 

W.Virrier 

S.  A.  Hayward 

Newnham 

Same 

S.  Nye  &  J.  Nye  Pros.  Kirkman 
Smith  and  anotnerPros.  Olive 
Buckler  &  anotherDt.  Oldershaw 
Cope  Prom.  Chester 

Tomlins  Tres.  Garry 

Dudman  Dt  In  person 

Hill  In  person 

Richardson  Dt.  E.  Isaacs 


Indt.  Bicknell  and  Co. 
Same 

Same 
Same 
Pros.  J.  Bebb 
Same 
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Cause  Liits,  S^, 

Hertslet  and  S. 

36  Bourgot  and  another 

Rothschild&ofhrsProm.  Chatfield  and  Co. 

administrix,  &c. 

executors,  &c. 

Pile 

37  Cottrell  and  wife 

Starkey 

Tres.  Young 
Prom.  W.  H.  Garry 

George  Gieries 
White  and  W. 

38  Smyth 

Board 

39  The  Queen 

S.J. 

S.  Virrier 

Perjiuy  Bicknell  and  Co. 

Same 

40  Same 

S.J. 

William  Virrier 

Same 

White  and  W. 

41  The  Queen 

S.J. 

Hazard 

Perjury,  Bicknell  &  Co. 

Same 

42  Same 

S.J. 

Hayward 

Same 

H.  Walker 

43  Morton 

Shalder,  the  elder         Lythgoe  and  M. 

Emins 

44  Wells  and  another  S.  J. 

Jolliffe,  esq. 

Prom.  Capes  and  S. 
Ca.  Nicholson 

Bishop 

45  Burridge 

S.J. 

Buckland 

Lucas 

46  Baker 

S.J. 

Courte^ay 

Prom.  Lefroy 

Adam  Bum 

47  Stevens 

Watts 

T<ane 

Oliverson  and  Co. 

48  The  Queen 

S.J. 

B.  Gregory- 

Infh.  Lane 

Fosters  and  £. 

49  Codrington,  esq. 

50  Alexander 

S.J. 

Lloyd 

Person 

J.Lewis 

Goodman 

Prom.  Parker  and  Co. 

Same 

51  Samuel 

Davies 

Ca.  J.  P.  Davis 

Brundrett  and  Co. 

52  Harrison  and  anr. 

Ranger 
Waraig 

Pros.  Lumley 

Blake  and  L. 

53  Webb 

Dt.  G.  T.  Taylor 

Rohson 

54  lAdd 

Thomas  and  anr. 

Tres.  Nethersole  and  B. 

Battye  and  Ca 

55  Farrar  and  others 

Hutchinson 

Dt.  Adlington  and  Co. 

Pile 

56  Godsell 

Foote 

Trov.  Lewis 

Harmer  and  Co. 

57  Lewis 

Ponsford 

Tres.  Eeddell  and  B. 

H.  Methold 

58  Doe  rf.  Martin 

Blacker 

Eject.  T.  Parker 

Blower  and  V. 

59  Cole  and  another 

Protheroe 

Pros.  Weeks  and  G. 

Day  and  H. 

60  Wilson,  admor.,&c 

, 

Knapp  and  anr. 

Ca.Beart 

W.  L.  T.  Rohins 

61  Smith 

Groom  and  Others  Ca*.  Swain  and  C. 

Vincent  and  P. 

62  Basta 

Ryan 

C.  Hyde 
Dt.  C.  Rohson 

Ed.  R.  Phillips 

63  Devonald 

Hope 

W.  Melton 

64  Melton 

Harvey 

J.  G.  Wrench  and 

Prom.Dufaur 

Smith  and  W. 

65  The  Queen 

[  Indt  Peajse  and  Co. 

others 

Pile 

66  Smith  and  another 

Simmons  &  ors. 

Trov.  Spyer 

Same 

67  Pierson 

Pain  and  another  Tres.  Wcutson  and  Sons 

J.Lewis 

68  PhilHps 

69  Doe  a.  Ive 

Croucher 

Prom.  Sheriff 

Lane 

Scott 

Eject.  Taylor  and  Co. 

Same 

70  Burgess 

Pearce 

Phillips 

J.  Humphrys 

71  Farrington 

Tilling  and  anr. 

Tres.   Druce,  Sons,  and 

Dawson 
Prom.  White  and  W. 

Piatt  and  Hall 

72  Blewitt,  esq.,  pub- 

Morgan 

lic  officer,  &c. 

Badham 

73  Walton 

Gaunne 

Tres.  Lonsdale 

Hodfison  and  B. 
Chisnolm 

74  Collin  and  another 

Arundell 

Prom.  Davies 

75  Smith 

Walters 

Ca.  Meredith 

Sit  at  Half-past 

Nine  o'Clock. 

TO  CORRESPONDENTS. 

"  A  Student."— A  tenant  in  twl  by  the 
statute  3  &  4  W.  4.  c.  74.  s.  40.  is  prevented 
barring  the  entail  by  will,  of  which  tlie 
statute  1  Vic.  c.  2n,  takes  no  notice.  He 
must  first  acquire  the  fee  under  the  former 
statute,  and  then  he  may  make  a  devise. 

"Hole  V.  Eflcott."— We  have  to  thank 
the  solicitors  for  one  of  the  parties  for  the 
loan  of  the  papers  in  this  cause. 

We  take  this  opportunity  of  observing, 
that  when  we  commenced  this  periodiciu, 
we  stated  in  our  prospectus  that  reliance 
fniffht  he  placed  m.  its  contents^  toad  it  will 
serve  the  interasts  of  the  profession,  and 
we  shall  be  ninch  obliged  by  the  loan  of  the 
biieb  in  an^  cases  of  interest  that  solicitors 
may  be  pleas^  to  favour  us  with,  ia  Drder 


to  their  being  reported  faithfully.  Our 
publishers  wiS  receive  and  return  them 
without  delay  or  injury,  and  every  confi- 
dence may  be  placed  in  us. 

"Answers  to  Problem  IV." — These  are 
under  consideration. 

ERRATA  in  No.  4. 

Page  55— Note  (a)  omitted  referring  to  p.  52. 
Notice  to  Coirespondents,  for  FoUett  v, 
Armstrong,  read  TuUett  v.  Armstrong. — 
Page  60, /or  Rule  of  Attomies,  read  RoU  of 
Attomies;  and,  in  the  same  page,  for  de- 
taitider,  read  detainer. — Page  49,  in  the 
fifteenth '  line  from  the  top  of  the  second 
column, /or  early  entry,  rmd  entry. 


LONDON:   FKINTKD    BT   STEWART    AND    MURRAV, 
CD  BAtLBY. 
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SATURDAY,  DECEMBER  8,  1838. 


LAWS  OF  REAL  PROPERTY. 

Essay  I. 
(OmihMedJhmp.  67.) 


ON  THE  TITLE   ▲   PURCHASEB  MAY 
REQUIRE. 

Tk$  new  Statute  of  Limitations^  relating  to 
Beal  Property^  3^4,  W.  4^.  e.  27. 

HAVING  drawn  attention  to  Sections 
25,  26,  and  27,  of  the  New  Statute  of 
limitationi,  we  think  it  necessary  to  shew  the 
state  of  the  law,  open  these  sections,  previous 
to  this  Statute.  Sect.  25  relates  to  cases  of  ex- 
frttt  truity  or  direct  trust ;  as  where  aa  estate 
is  oonvejed  to  the  use  of  A  and  his  heirs^  in 
trust  for  B  and  his  heirs.  Here  there  is  no  ad- 
Terse  possession,  consequently,  as  hetween 
trastee  and  cestui  que  trust,  no  time  will  ope- 
rate as  a  bar  to  the  latter.  See  Townsend  v. 
Townscnd,  1  Bro.  C.  C.  551.  But  this  rule 
in  equity  will  not  apply  between  cestui  que 
(rust  and  tnsstee  on  one  side,  and  strangers 
oa  the  other,  for  that  would  be  to  make  the 
statute  of  no  force  at  all,  because  there  is 
hudly  an  estate  of  consequence  without 
sudi  a  tiust,  and  so  the  act  would  never 
take  place;  therefore,  where  a  cestui  que 
trust  aad  his  trustee  have  been  both  out  of 
pfwaowioB,  for  the  time  limited  by  the 
statute,  the  person  in  possession  has  a  good 
bar  agaisat  both  (a).  See  Llewellyn  «. 
Mackworth,Baaiard.  C;  R.  i45 ;  Townsend 
«.  Townsend,  (ante) ;  Chiy  v.  Clay,  3  id. 


Vol,  I. 


(«)  Sog.  Vend,  and  Purch.  393. 


639,  «. ;  Hercy  v.  Ballard,  4  id.  469,  Amb. 
645;  Harmood  v.  Oglander,  6  Yes.  J.  199, 
8  id.  106;  Hovenden  v.  Lord  Annesley, 
2  Sch.  &  Lef.  629. 

Although  the  statute,  as  between  a  trus- 
tee and  cestui  que  trusty  operates  as  a  bar  to 
the  latter,  yet  the  trustee  may,  in  some 
cases,  be  barred  by  the  possession  of  the 
cestui  que  trust,  or  those  claiming  under 
him.  See  Lord  Portsmouth  t?.  Lord  Effing- 
ham, 1  Ves.  430;  Harmood  v.  Oglander, 
(ante) ;  see  2  Mer.  360.  A  cestui  que  trust 
is  a  tenant  at  will  to  the  trustee,  and  his 
possession  is  the  possession  of  the  trustee. 
See  1  Ventr.  329.  And,  therefore,  under 
very  particular  circumstances,  time  could 
not  operate  as  a  bar.  See  3  Mod.  149; 
Earl  of  Pomfret  v.  Lord  Windsor,  2  Ves. 
472;  Keene  v.  Deardon,  8  East.  Rep.  248; 
Smith  V,  King,  16  id.  283.  A  conveyance 
of  the  legal  estate,  by  the  trustee,  or  a  dis- 
seisin or  actual  ouster  of  the  trustee  by  the 
cestui  que  trusty  may  be  presumed  from 
length  of  possession,  or  under  particular  cir- 
cumstances. See  1  Yes.  435.  But  time 
alone  does  not  destroy  the  interest  of  the 
trustee.  If  a  cestui  que  trust  sells  or  devises 
the  estate,  and  the  vendor  or  devisee  obtains 
possession  of  the  title  deeds  and  enters,  and 
does  no  act  recognising  the  trustee's  title, 
there  is  great  reason  to  contend  that  this  is 
a  disseisin  of  the  trustee,  and  consequently, 
that  the  statute  will  operate  from  the  time 
of  such  entry.  This  is  a  point  which  daily 
occurs  in  practice,  but  it  rarely  happens  that 
a  purchaser  can  be  advised  to  dispense  with 
the  conveyance  of  a  legal  estate,  where  the 
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defect  will  appear  on  the  abstract,  when  he 
sells ;  and,  where  there  has  been  any  dealing 
on  the  legal  estate,  and  it  has  been  recently 
noticed  in  the  title  deeds  as  a  subsisting  in- 
terest, it  is  clear  that  a  purchaser  must  con- 
sider it  as  such  (J)).  See  Goodtitle  v,  Jones, 
7  Term.  Rep.  47. 

Where  a  trustee,  for  infant  children,  of 
estates  devised  by  an  insolvent  person,  and 
the  latter  held  part  of  the  trust  estates  in 
satisfaction  of  debts  of  the  devisor  that  he 
alleged  he  had  paid,  on  a  bill  for  an  account 
and  conveyance  of  the  estate,  by  the  chil- 
dren, forty-five  years  after  the  testator's 
death,  stating  that  they  had  recently  dis 
covered  the  facts;  special  enquiries  were 
directed  to  ascertain  whether  they  had  any 
notice  of  the  circumstances ;  whether  they 
had,  in  any  manner,  released ;  and  whether 
the  trustee  had  advanced  money  to  the 
amount  of  the  value  of  the  estate.  See 
Chalmers  r.  Bradley,  1  Jac.  &  Walk.  51. 
In  the  Attorney  General  v.  Lord  Dudley, 
Coop.  C.  C.  146,  a  purchase  of  trust  pro- 
perty, by  trustees,  for  their  own  benefit, 
was  set  aside,  after  a  considerable  lapse  of 
time,  and  after  several  assignments ;  but  in 
Gregory  «?.  Gregory,  id.  201,  such  a  bill 
was  dismissed,  merely  on  the  ground  of  the 
lapse  of  eighteen  years.  See  Champion  v. 
Rigby,  1  Russ.  &  M.  539. 

The  rule  that  trusts  are  not  within 
the  Statute^  of  Limitations,  was  held,  in 
Townsend  v.  Townsend,  1  Co*,  28,,  not  to 
apply  where  a  claim  was  made,  after  a  great 
length  of  time,  against  a  trustee,  by  impli- 
cation of  law,  arising  upon  a  doubtful 
equity. 

As  to  Constructire  Trusts,  Sir  William 
Grant,  in  Beckford  r.  Wade,  7  Ves.  J.  97, 
(see  2  Harg.  Jur.  Exc.  p.  394,)  said,  it  is 
certainly  true  that  no  time  bars  a  direct 
trust,  as  between  cestui  que  trust  and  trustee, 
but  if  it  was  meant  to  be  asserted  that  a 
court  of  equity  allows  a  man  to  make  out  a 
case  of  constructive  trust,  at  any  distance  of 
time,  after  the  facts  and  circumstances  hap- 
pened out  of  which  it  arises,  he  was  not 
aware  that  there  was  any  ground  for  a 
doctrine  so  fatal  to  the  security  of  property 


(6)  Sug.  Vend,  and  Purch.  vol.  i.  394. 


as  that  would  be;  so  far  from  it,  that  not 
only  in  circumstances,  where  the  length  of 
time  would  render  it  extremely  difficult  to 
ascertain  the  true  state  of  the  fifict,  but  where 
the  true  state  of  the  fact  is  easily  ascertained, 
and  where  it  is  perfectly  clear  that  relief 
would,  originally,  have  been  given  upon  the 
ground  of  constructive  trust,  it  is  refused  to 
the  party  who,  after  long  acquiescence, 
comes  into  a  court  of  equity  to  seek  that 
relief.  An  estate  in  the  hands  of  a  pur- 
chaser for  valuable  consideration,  with  no- 
tice of  a  trust  or  equitable  interest,  remains 
subject  to  it.  See  Saunders  v,  Dehew,  2 
Vem.  271 ;  Langton  v.  Astrey,  2  Ch.  Rep. 
30;  Daniels  v,  Davison,  VS  Ves.  J.  249; 
Wigg  V.  Wigg,  1  Atk.  384 ;  Tourville  v, 
Nash,  3  P.  Wms.  306. 

Sect.  26.  relates  to  cases  of  fraud,  and,  in 
cases  of  this  nature,  where  the  fistcts  consti- 
tuting the  fraud  are  known,  when  there  is 
no  subsisting  trust  or  continuing  influence, 
the  same  principle  held  by  Sir  William 
Grant,   in   Beckford  v.  Wade,  which  we 
have  before  stated,  will  apply.     See  1  Ball 
&  B.  166.     And,  though  courts  of  equity 
will  interpose,  in  order  to   prevent  those 
mischiefs  which  would  probably  result  from 
persons  being  allowed,  at  any  distance  of 
time,  to  disturb  the  possession  of  another,  or 
to  bring  forward  stale  demands  ;  yet,  as  its 
interference,  in  such  cases,  proceeds  upon 
principles   of  conscience,   it   will    not  en- 
courage, nor  in   any  manner   protect,  the 
abuse    of   confidence;    and,    therefore,  no 
length  of  time  shall  bar  a  fraud,     Cottereli 
9.  Purchase,  Forrest,  61;  see  also  Deloraine 
t>.  Brown,  3  Bro.  C.  C.  633 ;  Smith  t?.  Clay, 
id.  639,  n. ;  Hercy  v,  Dinwoody,  4  id.  258, 
2  Ves.  J.  87;  Yate  v,  Moseley,  5  Ves.  J. 
480  ;  Moth  v.  At  wood,  id.  845;  Purcell  r. 
Macnamara,  14  id.  91 ;  Beckford  «.  Wade, 
17  id.   87;    Hovenden  r.   Lord  Annesley, 
(ante) ;  Moore  «.  Blake,  1  Ball   &  B.  62 ; 
Medlicott  v,  O'Donnell,  id.  156;  Gould  r. 
Okenden,  4  Bro.  P.  C.   198,    Tom.   ed.; 
Morse  t?.  Royal,  12  Ves.  J.  355 ;  Pickering 
tj.  Lord  Stamford,  2  id.  272.     Unless  it  ap- 
pears that  the  circumstances  of  fraud  imput* 
ed,  were  known  to  the  party,  and  that  with 
such  knowledge  he  had  lain  by  a  consider^ 
able  time,  in  wliich  case,  length  of  time  may 
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be  objected,  as  otherwise  the  mere  imputa- 
tion of  fraud,  might  operate  a  fraud,  as  the 
evidence  might  be  lost  by  which  the  im- 
pataiion  might  have  been  repelled  (c).  Bee 
Aldeo  9.  Gregory,  2  Eden,  R.  233 ;  WhaUey 
f.  WhaUey,  1  Mer.  436. 

{To  be  continued.) 


TO  THB   EDITOR   OP  THE   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  IV.  (J) 
On  lit  and  2nd  Vic.  c.  1 10. 
The  alteration  which  this  statute  has  effect- 
ed, in  the  law  of  debtor  and  creditor,  is  very 
material;  in  fact,  the  whole  system  is  changed; 
aod,  aniess  a  plaintiff  can  satisfy  a  Judge,  of 
asoperior  court,  that  he  has  reasonable  cause 
for  swearing,  that  he  believes  defendant  is 
about  to  leave  England,  arrest  for  debt,  on 
mesne  process,  will,  in  no  case,  be  allowed. 

In  order,  therefore,  to  arrest  a  person,  it 
is  now  necessary,  not  only  to  have  a  debt  of 
twenty  pounds,  (e)  but  also,  in  the  first  in- 
stance, to  have  issued  a  writ  of  summons,  (/) 
and  to  be  prepared  with  an  affidavit  (^)  al- 
leging, a  reasonable  ground  to  suspect,  that 
defendant  is  about  to  go  out  of  the  jurisdic- 
tion of  the  Court ;  and,  having  obtained  this 
affidavit,  to  attend  before  a  judge,  and  get 
his  Older  to  the  effect,  that  the  defendant  is 
to  be  arrested;  which  order  will  always  be 
made  on  reasonable  ground.  And,  in  the 
case  of  Larnhim  f.  Willan,  Michaelmas 
Term,  1838,  reportedjn  the  Lepal  Guide,  (A) 
it  was  held  sufficient  to  show,  that  defendant 
was  about  to  go  to  Ireland,  to>  join  his  regi- 
ment. Next  issue  a  capias,  in  the  form  pre- 
scribed by  the  Act,  and  send  it  to  the 
Sheriff,  when  he  will  proceed  to  arrest  (t)  de- 
fendant, who  must  remain  in  custody  till  he 
find  baU  as  heretofore. 


(e)  FonU.  £q  330,  n. 

{d)  See  Notice  lo  Corrc»pondcnt8.— Ed. 

(«)  A  question  might  be  raised  whether  or  not  this 
power  of  making  an  order  is  not  now  given  lo  the 
jndges,  in  cases  under  £20,  where  defendant  is  about 
to  leave  jnradictioo. 

</)  Sect.  2*--Ed. 

(g)  This  affidavit  must  be  entitled  in  the  Court 
and  Cause,  whereas,  formerly,  the  affidavit  to  hold  to 
lail  wasnoC. 

(fc)  Sect.  3.  ante,  p.  47.— Ed. 

(i)  SecL  4.--EI}. 


By  the  5th  section,  the  judge's  order  may 
be  made  at  any  time,  before  final  judgment; 
an  enactment  of  great  importance,  as  a  per- 
son may  now  be  arrested  at  any  stage  of  the 
proceedings. 

If,  however,  a  defendant  think  himself 
aggrieved,  he  may  forthwith  apply  to  a 
judge  for  his  discharge;  who  has  power, 
either  to  discharge  him  or  not,  and  either 
with  or  without  any  conditions.  And  in 
case  the  judge's  order  be  not  to  the  satisfac- 
tion of  the  defendant,  he  may  appeal  there- 
from to  the  Court,  (f) 

Next  follow  some  enactments  of  tempo- 
rary effect  only,  relating  principally  to  the 
discharge  of  such  persons  as  may  happen  to 
be  in  custody  after  the  1st  October,  on  pro- 
cess issued  before  that  ds^y.  (k)  It  vnll  not  be 
necessary  here  to  add  any  remarks  on  this 
part  of  the  Statute,  except  to  state,  that 
such  prisoners  may  obtain  their  discharge, 
on  making  affidavit,  that  they  are  still  in 
custody,  and  that  they  do  not  intend  apply- 
ing to  the  Court  under  the  Insolvent  Act. 

By  the  8th  section  (/),  it  is  enacted, 
that  if  one  creditor  for  one  hundred  pounds, 
two  creditors  to  the  amount  of  one  hundred 
and  fifty  pounds,  and  so  forth ;  of  a  person 
being  a  trader,  within  the  meaning  of  the 
Bankrupt  Act,  shall  file  an  affidavit  of  debt, 
in  the  Court  of  Bankruptcy,  and  shall  cause 
the  debtor  to  be  personally  served  with  a 
true  copy  of  such  affidavit ;  and  also,  with 
a  notice,  in  writing,  requiring  immediate 
payment  of  his  debt,  provided  the  same  be 
not  paid,  or  otherwise  satisfied  or  com- 
pounded for,  or  if  the  debtor  do  not  give  a 
bond,  in  such  sum,  and  with  two  sufficient 
sureties  as  a  Commissioner  of  the  Court  of 
Bankruptcy  shall  approve,  conditioned  to 
pay  such  sum  as  shall  be  recovered  in  any 
action,  together  with  costs,  or  that  he  shall 
render  himself  to  the  prison  of  a  Court  in 
which  the  action  was  brought,  within  twenty- 
one  days  after  such  service,  then  the  debtor 
shall  have  conmiitted  an  act  of  Bankruptcy; 


(.;')  Sect.  6.  See  Bateman  v.  Dunn,  ante,  p.  43. 
—Ed. 

(k)  Sect.  7.  See  ante,  p.  28 ;  see  also  Roxburgh 
V.  Brind,  ante,  p.  67. — Ed, 

(/)  See  In  re  Hall,  a  bankrupt,  ante,  p.  92.— Ed. 


Digitized  by 


Google 


84 


Review  of  the  Judgment  of  the  Lord  Chancellor 


which  shall,  of  itself^  be  sufficient  to  sustain 
a  fiat;  provided  it  be  issued  within  two  calen- 
dar months  after  the  filing  of  the  affidavit. 

This  would  have  been  a  very  important 
and  very  salutary  enactment,  and  would 
doubtless  have  had  considerable  efiect  in 
making  people  pay  their  debts,  as  it  would 
have  enabled  every  such  creditor,  to  make  a 
man,  who  refused  to  pay  his  debt,  a  bank- 
rupt, were  it  not  for  one  or  two  little  omis- 
sions of  matters  of  detail,  or,  perhaps,  we 
ought  rather  to  say,  had  it  not  been  for  the 
hostile  reception  with  which  it  has  been  met 
at  the  hands  of  the  judges  of  the  Court  of 
Bankruptcy;  who  have  raised  the  following 
difficulties  against  making  a  man  a  bank- 
rupt under  it. 

1  st,  That  there  is  no  officer  witli  whom 
to  file  the  affidavit,  nor  yet  before  whom  to 
swear  it. 

2nd,  That  in  country  causes  it  would 
be  necessary  that  all  the  ConunlBsioners  in 
town  should  go  down  to  prove  that  no  such 
bond,  as  is  mentioned  in  the  Act,  had  been 
given. 

Would  it  not,  it  may  be  &irly  asked, 
have  evinced^  a  far  more  liberal  spirit,  on 
their  part,  had  they  made  an  order  to  the 
following  efiect,  and  which  they  were  by  the 
statute  authorised  to  do:  ''  That  Mr.  A.  B. 
be  appointed  clerk  of  this  court,  for  the  pur- 
pose of  filing  all  affidavits  of  debt  and  bonds, 
under  this  section;  and  that,  in  order  to 
prove  an  act  of  bankruptcy,  under  section  8, 
in  the  country,  an  ejcamined  copy  of  this 
affidavit,  and  an  affidavit  of  such  clerk  that 
no  bond  has  been  given,  shall  be  sufficient 
evidence," 

The  next  clause  enacts,  '*  That  no  war- 
rant of  attorney,  or  cognovit,  shall  be  valid, 
unless  executed  by  the  defendant,  in  the 
presence  of  an  attorney,  expressly  nominated 
by  him,  and  such  attorney  must  also  state 
that  he  attests  as  such  attorney,  and  at  his 
request." 

This  clause  is  merely  an  extension  of  the 
Rule  of  Court,  HU.  T.  4  WU.  4.  272,  by 
which  prisoners  in  custody  were  obliged  to 
attend  to  the  same  formalities,  on  executing 
those  instruments. 

From  the  terms  of  the  Act  (m)  it  would 


(m)  Sect.9«— £». 


appear  necessary,  that  in  all  cognovits  and 
warrants  of  attorney,  there  should  be  a 
clause  to  the  following  efiect:  ''And  I 
hereby  nominate  A.  B.,  of  &c.,  gent.,  my 
attorney,  to  attest  the  execution  hereof  by 
me."  And,  moreover,  that  the  attorney 
should  state,  that  he  attests  as  attorney  for 
defendant,  and  at  his  request.  The  words 
of  the  Statute  on  this  point  are  very  plain, 
"expressly  appointed  by  him,"  and  atten- 
tion to  the  above  suggestion  seems  indis- 
pensable, as  there  would  otherwise  be  no- 
thing to  shew  any  "  express  appointment," 
or,  in  other  words,  there  would  be  nothing 
to  show  that  the  defendant  was  aware  of 
the  formalities  y  which  the  law  clearly  in- 
tended, should  be  observed  on  the  occasion. 
(To  he  continued,) 


PROBLEM  VI. 
What  is  an  Action? 


By  the  Editor. 
Review  of  the  Judgment  of  the  Lord 

Chancellor^  in  the  Appeal  Case^   Hole 

V,  EscoTT^  (n) 

The  decision  of  the  Master  of  the  RoUa, 
in  the  above  case,  appears  to  have  tested 
upon  the  previous  decision  of  Sir  John 
Leach,  in  the  case  of  Badham  v.  Mee,  (o). 
Where  a  fi&ther  was  tenant  for  life  under 
a  settlement  made  by  himself,  with  re- 
mainder to  such  of  his  sons  as  he  should 
appoint,  subject  to  charges  for  the  other 
children,  with  remainder,  in  defiiult  of  ap- 
pointment, to  the  sons  successively  in  tail 
male,  with  remainder  to  the  fiither  in  fee. 
The  father  became  bankrupt,  and  after  hie 
bankruptcy  executed  a  deed  purporting  to 
be  an  appointment  to  his  eldest  son  in  fee. 
The  Court  of  Common  Pleas^  upon  a  case 
directed  by  the  Master  of  the  Rolls,  cer- 
tified that  the  eldest  son  of  the  bankrupt 


(n)  Ant«p.71. 

(o)  Ante  p.  72. 

See  Thorpe  «.  Goodall.  17  Vee.  J.  388.  460. 
It  wet  in  coDiequeiiceof  Lord  Eldoa't  dedsioo  in  the 
latter  case,  that  the  77th  lect.  wai  iDtiodaoed  ieto  the 
Stat.  6  Geo.  4.  c.  16.»  by  which  every  iDtereat  of  m 
Bankrupt,  and  every  power  which  he  might  have  ex- 
ecuted for  hi$  own  fttfw^t,  veilB  in  I 
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took  no  eikUe  under  the  appointment^  but 
under  the  settlement  took  an  estate  tail,  ex- 
pectant upon  the  determination  of  the  life 
estate  of  his  fother,  and  this  certificate  was 
confirmed  by  the  Master  of  the  Rolls. 

Upon  what  principles  this  Judgment  was 
fomied  we  are  at  a  loss  to  conjecture. 
Hie  bankrupt  laws  do  not  affect  family 
settlements,  except  so  far  as  such  settlements 
provide  for  the  interest  of  the  bankrupt. 

In  the  present  case,  and  in  Badham  v. 
Mee,  tiie  power  is  not  to  be  exercised  for 
the  beaefit  of  the  bankrupt,  but  for  that  of 
his  diildren.     It  does  not  appear  capable  of 
being  aopported  consistently  with   estab- 
lished principles.     The  father  cotdd  not  af- 
fect the  ultimate  remainder  infee^  vested  in 
tkeauiffn^.     But  at  hettceen  the  issue  of 
the  marriage^  the  power  subsisted^  and  teas 
capable  of  being  exercised.      As  long  as 
there  was  issue  of  the  marriage  capable  of 
taking  under  the  limitations  in  the  settle- 
ment, the  appointment  would  be  operative ; 
but  if  the  remainder  in  fee  would   have 
Men  into  possession  if  there  had  been  no 
appointment,  then  the  estate  created  by  the 
appointment  would  cease.     For  the  nlti- 
mate  remainder  in  fee  which  vested  in  the 
assignees,  was  not  displaced  out  of  them, 
and  the  appointment  was  in  its  operation 
cot  down  to  a  base  fee,  by  the  power  of  the 
Bankrupt  Act.     The  effect  was  no  more 
than  the  common  operation  of  a  fine  wx)nld 
heretofore  have  effected  by  a  tenant  in  tail, 
with  remainder  in  fee  to  another.     And  the 
bankmpt  law  ought  not  to  be  held  to  des- 
troy the  power  in  a  family  settlement  where 
their  esfietence  and  the  eatercise  of  them  do 
not  affect  the  rights  of  the  creditors,  (/>) 

Sir  John  Leach,  in  delivering  his  judg- 
ment, said  it  was  conjectured  in  that  case, 
from  an  observation  made  by  one  of  the 
Judges  in  the  course  of  the  argument,  that 
the  Court  of  Common  Pleas  decided  against 
the  validity  of  the  appointment,  upon  the 
ground,  that  by  the  execution  of  a  power  no 
estate  can  be  erested,  which  would  not  have 
been  valid  if  limited  in  the  deed  oreatmg 
the  power;  i^  therefore,  it  were  admitted 
that  the  power  of  appointment  continued  in 


(p)  Sifpltn  on  Poweri,  vol.  i.  pw  80. 


.the  bankrupt,  notwithstanding  his  bank- 
'  niptcy,  and  that  the  Appointment  in  favoor 
i  of  the  eldest  son  in  fee  might  be  construed 
as  an  appointment,  creating  a  base  fee  only, 
and  not  prejudicing  the  remainder,  which 
>  passed  to  the  assignees ;  under  the  commis- 
sion the  appointment  would  nevertheless  be 
ivoid,  because  a  limitation  to  that  effect 
would  have  been  void  in  the  original  deed 
creating  the  power,  inasmuch  as  the  rule  of 
;  law  does  not  permit  one  fee  to  be  limited 
!  after  another,  aJthough  the  first  fee  be  only 
a  base  or  determinable  fee. 

This  rule  (his  Honour  continued)  applies 
to  the  present  case,  in  which  the  donee  has 
a  particular  and  a  general  power,  and  will 
support  the  opinion  which  has  been  formed 
by  the  judges  of  the  Court  of  Common  Plea% 
which  his  Honour  confirmed. 

There  appears  to  be  no  ground  for  the 
doubt  suggested,  as  to  the  extinction  of  the 
power ;  and  the  other  point  does  not  seem 
to  have  received  from  the  Court  the  consi- 
deration it  deserves.  If  such  a  power  can- 
not be  exercised  after  the  bankruptcy,  the 
power  of  selection  is  gone ;  and  in  some  cases 
the  immediate  limitatiom  over  in  default  of 
appointment  may  be  to  strangers.  In  this 
case  Badham  v.  Mee,  the  knot  was  rather 
cut  than  untied,  for  the  appointment  was 
to  the  eldest  son  in  fee,  and  the  limitation 
in  default  of  appointment  was  to  him  in 
tail,  so  fhat  much  mischief  was  not  done  by 
the  decision  in  the  particular  case,  however 
injurious  it  may  be  cu  establishing  a  false 
principle,  {q) 


TO  THE  EDITOR  OF  THE  LEGAL  GUIDE. 

Sir,— The  following  case  having  been  put 
to  myself  and  several  other  students,  at  a 
private  meeting  for  the  purpose  of  discussing 
law  subjects,  and  many  different  opinions 
being  given  upon  it,  it  was  unanimously 
agreed  to  refer  the  subject  to  your  valuable 
Journal  for  arbitration,  convinced,  from  the 
tenor  of  the  few  numbers  that  have  as  yet 
appeared,  that  it  is  your  wish  and  intention 
to  afford  every  assistance  to  the  younger 
members  of  the  profession,  which  it  is  to  be 
regretted  has  long  been  wanting,  and  we, 


(9)  Sttgden  on  Powen,  vol.  i.  p.  82. 
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therefore  trust  you  will  take  the  following 
case  under  your  kind  consideration  : — 

"  A  dies  intestate,  leaving  four  daughters, 
A^  B^  Cy  and  />,  his  only  children,  who  ac> 
oordingly  share  equally  his  estate,  both  real  and 
personal.  A^  (7,  and  />,  marry  and  have  fami- 
lies, and  B  continues  single.  D  dies^  leamnff 
her  htuband  and  family  gurvivin^  ;  B  soon 
after  dies  without  having  been  married,  and 
intestate."  The  point  at  issue  is,  as  regards 
the  distribution  of  Bs  property,  real  and 
personal.  How  is  it  divided  ?  Do  the  chil- 
dren of  />,  the  deceased  sister,  share  the 
property  equally,  in  thirds,  with  the  two 
surviving  sisters,  A  and  C?  and,  if  not, 
what  interest  do  they  take  ?  I  shall  look 
forward  to  a  communication  from  you  in 
your  next,  and  remain  for  all,  Sir,  your 
most  obedient  humble  servant. 

A  Subscriber. 
Idmdon^  Dee.  4,  1838. 

OPINION. 

The  case  is,  in  appearance^  somewhat 
complex,  which  will  account  for  the  diffi- 
culty that  has  been  manifested  in  analyzing 
it. 

We  are  of  opinion  that  the  children  of  D 
are  entitled  to  one  equal  third  of  JB's  real 
and  personal  estate  among  them,  provided 
there  be  no  sons  of  D; — if  there  be  sons,  then 
the  elder — and  if  only  one  son,  he  will  be 
entitled  to  the  reed  estate,  as  heir  at  law  of 
his  deceased  mother ;  and  the  third  share  of 
ihepersonal  estate  all  the  children  of  />  will 
be  entitled  to  among  them,  in  equal  shares. 
A  and  C  will  take  the  other  two  third  shares. 
See  Stanley  v.  Stanley,  1  Atk.  458. 

The  husband  of  D  has  no  claim. 

By  the  statute  22  &  23  Car.  2.  c.  10, 
explained  by  29  Car.  2.  c.  30,  the  whole 
surplusage  of  intestate  estates  is  directed  to 
be  distributed  in  cases  where  an  intestate 
dies,  as  in  the  present  instance,  among  the 
next  of  kiuy  in  equal  degree^  and  their 
repretentativee ;  but  no  representatives  are 
admitted  among  collaterals,  farther  than  the 
children  of  the  intestate's  brothers  and  sisters. 

To  illustrate  the  opinion  we  have  given, 
as  regards  the  husband  of  Z>,  we  will  shew 
what  is  the  rule  of  law  in  cases  of  the  like 
nature. 


If  an  intestate  dies,  without  wife  or  child, 
having  had  brothers  and  sisters  only  who 
had  married  and  died  before  him,  leaving 
wife  or  husband  who  shall  survive  the  intes- 
tate, neither  wife  nor  husband  will  be  enti- 
tled 1^  any  part  of  the  intestate's  estate, 
which  would  pass  to  the  Crown ;  the  intes- 
tate having  thus  died  without  kindred^  so  it 
will  be  where  the  husband  and  wife  of  any 
one  that  were  the  next  of  kin  of  the  intes- 
tate who  had  married  and  died  hefore  the 
latter.  So  a  mother-in-latv  of  an  intestate 
can  claim  no  share  in  this  distribution,  she 
not  being  of  hie  blood.  See  Duke  of  Rut- 
land V.  Duchess  of  Rutland,  2  P.  TVms. 
216.— Ed. 

to  the  editor  of  the  legal  guide. 
Case  in  reference  to  Barker  and  Others 

V.  Greenwood,  ante,  p.  73. 
Devise  to  executors  and  their  heirs,  upon 
trust,  to  admit  testator's  widow  to  receive 
and  take  the  rents  of  copyhold  property  for 
her  life.  After  her  decease,  upon  trust  to 
sell  and  divide  produce  among  testators 
children.    Who  takes  the  legal  estate  ? 

OPINION. 

The  legal  estate  passed  to  the  executors. 
See  also  King  v.  Shrives,  5  Sim.  461. — ^£d. 


ftalD  3&cporttf. 
COURT  OF  CHANCERY. 


Dee.  4. 


Rioo  t?.  Wall. 
Prcxtice. 
This  was  a  Question  of  practice,  as  to  the  ser- 
vice of  a  subpoena  to  near  judgment  by  the 
defendant.  The  plaintiff  did  not  appear  when 
the  case  wjbs  called  on,  and  there  appeared  to 
be  some  doubt  on  the  proper  form. 

The  Lord  Chancellor — For  the  future  it 
must  be  understood  that  the  new  rule  ap]^ed 
to  both  plaintiff  and  defendant,  and  the  affida- 
vits hi  the  respective  cases  must  be  the  con- 
verse of  each  other. 


vice-chancellor's  COURT.  N<n>.  29. 

Nedbt  v.  Nbdbt. 
Trust  for  the  separate  use  of  a  married  womam. 
This  was  a  motion  that  the  sum  of  47/.  15^., 
the  produce  of  a  fimd  paid  into  court,  together 
with  the  future  dividends,  might  be  paid  to 
Mrs.  Nedby  for  her  separate  use.  The  suit 
was  instituted  on  behalf  of  Mrs.  Nedby  by  her 
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next  friend  to  establish  her  ris^ht  to  a  life-in- 
terest in  a  fund  bequeathed  to  ner  by  a  former 
husband,  named  Eeegan,  who  gave  the  whole 
of  Ms  property  to  trustees  in  trust  to  pay  the 
dividends  to  nis  widow  for  her  life,  to  her 
sole  and  separate  use,  independently  of  any 
bosband  she  might  marry,  and  directed  that 
should  have  fufl  power,  by  any  will  or  in- 
strument in  writing,  to  bequeath  or  dispose  of 
one  moiety  of  the  principal.  The  testator  died 
in  July,  1820,  and  in  the  following  month 
of  dctober  the  widow  married  Nedby, 
ooe  of  the  trustees  and  executors  of  the 
will  In  1821  Mrs.  Nedby  assigned  and 
appointed  to  her  husband,  for  his  own  abso- 
mte  benefit,  a  moiety  of  the  testator's  estate,  as 
&r  forth  as  she  was  enabled  to  do  under  the 
trust,  pover,  and  authority  expressed  in  the 
will  for  enabling  her  to  grant,  sell,  assign,  and 
dispose  of  the  same.  A  separation  naving 
taken  place  between  the  parties,  Mrs.  Nedby 
fHixA  the  present  bill  in  September,  1836. 
There  was  no  settlement  made  on  the  marriage, 
and  the  dividends  of  that  portion  of  the  estate 
vhich  had  been  invested  had  been  received  by 
the  husband  until  the  bill  was  filed  and  the 
limd  paid  into  the  court 

Mr. /(Kcoft,  in  support  of  the  motion,  con- 
tended the  deed  of  appointment  did  not  affect 
the  plaintiff's  life-interest  in  the  entirety,  and 
that  the  effect  of  the  marriage  was  not  to  give 
the  separate  estate  to  the  husband. 

Mr.  AT.  Bruce,  for  the  defendant,  said  it  was 
believed  in  the  profession  the  Lord  Chancellor 
still  retained  the  opinion  he  had  expressed  in 
"Masscy  r.  Parker,"  (r)  and  there  was  a  very 
general  rumour  his  Lordship  had  recently  de- 
clared he  still  adhered  to  that  opinion.  If  it 
were  so,  in  the  present  unsettled  state  of  the 
law  on  this  (question,  he  trusted  his  Honour 
wonld  not  dispose  of  the  present  case  on  an 
interlocutory  motion. 

His  Honour  observed,  that  in  a  conversation 
he  had  with  the  Lord  Chancellor  and  the 
Master  of  the  Rolls,  he  certainly  did  under- 
stand his  Lordship  to  express  himself  that  he 
still  retained  the  opinion  he  had  expressed 
in  "Massey  v,  Parker."  He  thougnt  his 
Lordship's  opinion  seemed  to  hold  out  a  notion 
that  the  effect  of  the  marriage  was  to  consti- 
tute a  gift  of  the  wife's  chose  in  action  in  all 
cases  to  the  husband. 

The  Vice-Chancbllor  said  the  question 
was,  whether  by  the  deed  of  appointment  to 
the  husband,  it  was  the  intention  of  the  lady 
to  assign  her  present  life-interest  in  the  en- 
tirety of  the  fund,  or  one  moiety  or  half  part 
of  the  entirety.  He  was  clearly  of  opinion  the 
object  of  the  deed  was  at  the  utmost  to  give 
the  husband  an  interest  in  a  moiety  of  the 
reversion,  over  which  the  wife  had  a  power  of 
appointment.  As  the  case  of  "  Massey  v,  Par- 
ker" had  been  alluded  to,  he  would  only  ob- 
serve that  his  notion  of  the  general  point  in 
that  case  was,  that  trusts  created  for  the  sepa- 
rate use  of  married  women  were  trusts  which 
this  Court  had  always  recognized  and  preserved. 


and  which  the  Court  would  always  recognize 
and  preserve,  unless  the  Legislature  thought 
right  to  declare  it  should  be  otherwise.  When 
I  decided  the  case  of  "  Davies  ».  Thomycroft," 
(«)  I  said  there  had  been  no  judicial  decision 
on  the  point    The  extrajudicial  opinion  of  the 
Lord  Chancellor  in  "Massey  v,  Parker"  is 
expressed  in  very  guarded  terms ;  and  I,  as  a 
juage  sitting  here  to  administer  the  settled  law 
of  the  court,  am  not  called  upon  to  depart  from 
that  settled  law  because  the  Lord  Cnancellor 
for  the  time  being  may  be  considered  to  have 
pronounced  an  extrajudicial  opinion,  which  is 
contrary  to  my  notion  of  that  law.    The  ques- 
tion how  far  a  trust  to  the  separate  use  ope- 
rated to  prevent  a  married  woman  disposmg 
of  her  property  before  marriage  was  different 
to  the  present,  which  was  merely  whether 
there  could  be  any  separate  trust  for  the  use 
of  a  woman  when  married.   It  appeared  to  his 
Honour,  as  soon  as  the  widow  oi  Keegan  mar- 
ried Mr.  ^edby,  then  the  trust  for  the  sepa- 
rate use  took  effect,  which  trust,  as  he  under- 
stood it,  was  to  her  separate  use,  free  from  the 
controul  of  the  husband,  with  a  direction  that 
her  receipt  alone  should  be  a  sufficient  dis- 
charge to  the  executors  and  trustees.     He 
thought  the  proper  construction  would  be  one 
whicn  would  prevent  the  wife  from  alienating 
the  property.    Looking  at  the  whole  of  the 
transaction,  he  was  of  opinion  a  Question  might 
be  raised  at  the  hearing  whetner  the  deed 
would  operate  on  the   wife's  interest  in  a 
moiety  of  the  reversion.    It  was  not  possible  to 
say  it  had  a^eeted  the  life-interest  m  possession, 
and  the  dividends  of  the  moiety  secured  to  her 
separate  use.     He  had,  thererore,  no  difficulty 
in  making  the  order  as  prayed.  (/) 

ROLLS  COURT.— Dec.  3. 

Westhead  v.  Keen  and  others. 

Patent, — Not  necessary  to  set  forth  in  a  Bill  the 

full  statement  of  the  Specification, 

The  plaintiff's  Bill  was  against  Charles 
Keen  and  Christopher  Nichols,  and  also  the 
London  Caoutchouc  Company,  and  the  cause 
was  heard  upon  Demurrer  of  Charles  Keen 
and  Christopher  Nichols. 

The  object  of  the  Bill  was  twofold — aigainst 
Keen  and  Nichols  it  complained  of  the  infrac- 
tion of  the  plaintiff's  patent,  by  their  making 
machinery  included  in  the  patent,  and  against 
the  Company  it  prayed  for  a  specific  penorm- 
ance  of  a  parol  agreement  for  the  purchase 
of  the  patent*. 

Mr.  Tinjiey,  in  support  of  the  demurrer— ^By 
an  Act  of  Parliament  the  patentees,  who  had 
obtained  a  patent  for  the  caoutchouc  or  India 
rubber,  were  allowed  to  sell  to  the  company, 
and  if  they  sold,  their  whole  right  was  taken 
from  the  vendors  and  vested  in  the  company. 
The  patent,  he  contended,  was  void,  and  ne 
also  contended,  that  there  was  an  improper 
joinder  of  parties,  the  defendants  who  de- 


(r)  Ante,  p.  38,  69. 


(f)  Ante,  p.  69. 

(t)  See  ante,  p«  70,  note  (a)  second  column. 
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murred  having  no  connexion  with  the  other 
defendants — ^the  company.  The  letters  patent 
were  dated  the  16th  of  Fehruary,  1836,  and 
gave  the  patentee  full  power  "to make  and 
vend  a  certain  invention,  being  an  improved 
method  of  cutting  caoutchouc  and  India  rub- 
ber, so  as  to  render  them  applicable  for  various 
useful  purnoses."  In  August  the  specification 
was  enrolled.  The  patent  ought  to  give  a 
troe  idea  of  the  alleged  invention,  but  the 
present  patent  gave  no  idea  of  it  at  all.  Dolus 
v&rsatUT  in  generalibus.  Any  possible  use  that 
eoidd  be  made  of  the  cutting  might  be  in- 
duded  under  this  patent  It  was  a  patent  to 
enable  the  party  to  enroll  a  specification  for 
cutting  any  sort  of  substance  for  any  sort  of 
pnrpose.  No  specific  invention  was  shown, 
It  was  too  vague  and  general.  The  specifica- 
tion was.  not  set  out  in  the  bill,  which  was 
framed  so  as  to  give  as  little  information  as 
possible. 

Mr.  PemberUm  contra,  replied  upon  the  case 
of  "Kaye  v.  Marshall,'' (u)  and  said  that, 
unless  tnat  case  was  over-ruled,  the  patent 
must  stand.  The  defendants  had  not  made 
out  such  a  case  as  to  induce  the  Court  to  pre- 
vent the  plaintiff  from  bringing  the  cause  to  a 
hearing.  The  bill  stated  that  the  plaintiff 
,  was  the  first  discoverer,  and  that  the  discovery 
was  new  and  useful.  The  bill  did  not  set  out 
the  specification,  but  it  adopted  precisely  the 
language  in  "  Kaye  r.  Marshall/*  and  stated 
that  the  plaintiff  had  described  the  nature  of 
his  invention  by  an  instrument  in  writing 
under  his  hand  and  seal,  dated  the  10th  of 
Au^t,  1836.  The  invention  was  explained 
in  me  specification  by  drawings  and  descrip- 
tions, wnich  could  not  be  set  forth  in  the  bill. 

Mr.  Titmey  replied  as  to  the  joinder  of  the 
company  as  de^ndants  with  Keen  and  Ni- 
chols, the  suit  for  specific  performance  might 
go  on  for  an  indefinite  period  between  the 
plaintiff  and  the  company,  but  in  it  Keen  and 
Nichols  had  no  interest  whatever,  and  ought 
not  to  have  been  made  parties. 

Lord  Langdale. — The  bill  was  remarkable 
for  the  uncertainty  of  its  statements,  and  the 
demurrer  was  complicated.  He  had  under- 
stood it  was  necessary  for  the  plaintiff  to  set 
forth  his  title  in  the  bill  in  such  a  way  as  to 
enable  the  Court  to  form  from  the  bill  an  opi- 
nion, whether  the  title  was  good  or  bad.  This 
bill  did  not  do  so,  for  it  did  not  set  forth  the 
specification;  but,  upon  looking  at  the  case 
of  "  Kaye  and  Marshall,"  he  found  that  the 
Conrt  did  not  then  consider  it  necessaay  to  set 
forth  on  the  bill  the  full  statement  of  a  speci- 
fication, but  if  the  plaintiff  alleged  he  did 
what  was  required,  the  Court  would  give  credit 
to  him  on  the  argument  of  the  demurrer.  He 
was  bound  by  that  case.  There  was  the  same 
allegation  in  this  record  as  in  "  Kaye  and 
IMbnhall."  In  the  absence  of  that  authority 
he  should  have  thought  it  not  a  correct  mode 
of  pleading,  but  it  was  there  decided,  and  he 
must  here  decide,  that  that  which  was  placed 
on  the  record  tiiere  was  sufficient  to  sustain  the 

(ii)lMyl.&C.373. 


equity  of  this  case,  but  he  did  so  in  submission 
to  the  authority  of  "  Kaye  and  Marshall ;  ^ 
for,  before  that  case,  he  was  of  opinion,  that 
it  was  the  plaintifi^s  duty  to  state  distinctly 
on  the  record  what  was  necessary  to  sustain 
his  title,  and  not  merely  to  refer  to  it  The 
bill  prayed  for  an  account  of  the  profits  which 
had  been  made  by  the  use  of  the  plaintiff's 
patent  The  other  parties,  the  company,  were 
made  defendants,  in  order  that  the  defendants 
who  demurred  might  not  be  cdiled  upon  to 
account  twice,  first  to  the  plaintiff,  and  after- 
wards to  the  companv.  He  could  not  allow 
the  demurrer,  but  it  had  a  very  good  prima 
facie  face  upon  it,  and  he  would  not  give  the 
costs  of  it.  The  defendants  were  not  bound 
to  go  upon  the  record  only ;  if  they  had  any 
thing  over  the  record  they  must  plead  it. 
They  might  put  in  a  short  answer  admitting 
facts  stated  by  the  plaintiff,  but  denying  his 
riffht 
Demurrer  over-ruled,  but  without  costs. 

ChAMEAU  v.  RlLET.     jD«C.  4r 

Lex  loci  domieUii,  (v) 

This  bill  was  filed  by  the  plaintiff,  as  daim- 
ing  to  be  the  next  of  kin  of  Robert  Berthomier, 
against  the  defendant,  William  Felix  Riley, 
and  the  object  was  to  set  aside  a  deed  of  release, 
dated  the  20th  of  March,  1834,  executed  to  the 
defendant,  and  to  distribute  the  residue  of  the 
testator's  property  amongst  his  next  of  kin. 
It  appeared  that  the  plaintiff,  in  his  bill,  al- 
leged that  the  domicile  of  the  testator  Bertho- 
mier at  the  time  of  his  death  was  in  Prance, 
but  that  the  defendant  in  liis  answer  had  stated 
the  domicile  to  have  been  in  England,  and  the 
plaintiff  now  admitted  that  the  domicile  was 
m  England.  Berthomier  had  died  at  Eton  in 
November,  1832.  The  bill  stated  that  he  had 
been  resident  at  Eton  some  time  before  his 
death,  but  without  any  intention  to  be  domi- 
ciled there,  and  the  answer  denied  that  Ber- 
thomier had  no  intention  to  be  domiciled  at 
Eton. 

Mr.  Cooper^  for  the  plaintiflfe,  admitted  that 
the  denial  in  the  answer  to  be  true,  and  was 
willing  and  prepared  to  argue  the  cause  upon 
the  statement  in  the  answer. 

Lord  Lanodalb — ^The  case  depended  on  the 
domicile  of  the  testator ;  if  it  was  in  Prance, 
the  property  must  be  distributed  according  to 
the  law  in  France.  The  decree  must  be  accor- 
ding to  what  was  alleged  and  proved  by  the 
Slaintiff ;  but  the  plaintiff's  counsel  wanted  a 
ecree  upon  what  had  been  proved  by  the 
defendant,  but  not  alleged  by  the  plfdntiff. 

Mr.  PemberUm^  for  the  defendant,  preferred 
meeting  the  case  as  it  then  stood. 

Mr.  Uooper  said  that  the  whole  of  his  case 
would  fall  to  the  ground  unless  he  could  prove 
it  was  a  Prench  domicile.  He  asked  to  be 
permitted  to  withdraw  the  statement  in  the 
plaintifi^s  bill  that  it  was  a  Prench  domicile^ 
and  to  be  allowed  to  admit  it  was  an  English 
domicile,  as  the  answer  alleged. 


(v)  See  Piice  v.  Dewhorst.  ante,  p.  54. — Ed. 
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Lord  L4NGDALE — The  question  of  domicile 
A'as  one  of  great  complication  and  difficulty,  (tr) 

Mr.  Cooper — ^The  same  persons  would  be 
next  of  kin  by  the  law  of  France  as  would  be 
by  the  law  of  £ngland ;  he  hoped  the  case 
might  proceed,  the  plaintiff  making  the  record 
conformable  with  the  answer,  by  stating  it  in 
the  bill  to  be  an  English  domicile,  or  to  allow 
the  ease  to  stand  over  to  amend  the  bilL  The 
object  of  the  suit  was  to  set  aside  the  release, 
and  the  bill  prayed  that  the  remaining  residue 
of  the  testator's  property  should  be  paid  to  the 
plaintiffs  in  such  snares  and  proportions  as 
they  were  entitled  to  it. 

Lord  Lang  DALE  said,  the  plaintiffs,  who 
were  the  next  of  kin,  claimed  to  be  entitled  to 
the  personal  estate  of  the  testator,  to  which  it 
was  alleged  that  Riley  was  entitled,  and  the 
Question  was  between  Riley  and  the  next  of 
kin.  There  had  been  a  release  executed  to 
ROej,  and  the  plaintiffs  prayed  to  set  that  aside, 
to  be  restored  to  their  rights  under  the  will, 
and  for. consequential  reuef.  The  question 
was  open  that  these  plaintiffs  were  not  the 
only  persons  vrho  were  next  of  kin ;  it  mi^ht 
be  argued  that  this  suit  ought  to  be  set  aside 
because  other  persons  were  entitled  with  the 
plaintifis.  All  persons  interested  ought  to  be 
before  the  Court.  To  attain  this  the  usual 
course  was  to  direct  an  inquiry  who  were  the 
next  of  kin.  It  had  often  been  a  surprise  to 
him  that  such  an  enquiry  was  not  asked  for 
before  the  hearing.  There  was  no  reason  why 
it  should  not  be  asked  for  in  an  early  stage  of 
the  proceedings,  and  the  consequence  of  omit- 
ting to  do  so  was,  that  at  the  hearing  the  only 
re^t  in  most  cases  was  the  direction  of  such 
an  inquiry.  It  did  not  appear  to  him  judicially 
who  were  the  next  of  km.  The  enquiry  must 
be  who  they  are,  if  Riley  was  not  entitled. 
The  domicile  was  alleged  to  be  by  the  plaintiffs 
in  one  place,  and  by  tne  defendant  in  another. 
If  the  domicile  was  in  France,  it  did  not  appear 
how  the  law  could  be  applicable  to  such  a  will, 
and  the  inquiry  would  then  be  if  Riley  was 
entitled  to  the  whole  or  some  part  of  the  estate, 
and  if  not,  then  the  inquiry  ought  to  be  who 
was  entitled  ?  His  Lordship  then  directed  an 
in(|uiry  by  the  Master  what  was  the  domicile? 
If  m  England,  who  were  the  next  of  kin  ?  If 
in  Prance,  whether  Riley  was  entitled  to  any 
and  what  beneficial  interest  in  the  estate  be- 
queathed by  the  will ;  if.  not  so  entitled,  who 
by  the  law  of  France  would  be  entitled  ?  His 
Lordship  then  directed  the  cause  to  be  in  the 
paper  to  be  mentioned  that  day  week. 

QUEEN'S  BENCH.— iVw.  26. 

Cotmequeneet  aUending  theremovalof  a  Witness 
( hcscever  humane  the  motive)  to  prevent  his 
gitvtg  Evidence  at  a  Trial, 

The  Queen  v.  Colcrat^t. 
The  indictment  in  this  case  charged  that  the 
defendant  assisted  in  the  removal  of  Sarah 
Doffield  from  Manchester,  to  prevent  her  ap- 


VoL.  L 


(le)  See  Editor's  note,  id. 


pearance  as  a  witness  on  a  trial,  well  knowing 
that  she  was  a  matericd  and  necessary  witness 
in  a  prosecution  for  murder  against  William 
Duffield. .  It  appeared  that  the  coroner's  in- 
quest upon  the  body  of  Grace  Avey,  at  Liver- 
pool, had  returned  a  verdict  of  "  wilful  mur- 
der" against  William  Duffield,  and  he  was 
accordingly  committed  to  prison ;  and  Sarah 
Duffield,  nis  daughter,  and  the  chief  witness 
against  him,  was  boimd  to  appear  as  a  witness 
at  the  trial.  Shortly  before  the  trial  the  de- 
fendant, who  was  the  unde  of  Sarah  Duffield, 
called  upon  her  at  Manchester,  where  she  was 
in  service,  and  stated  to  her  master  that  her 
mother  was  d3^ng  at  Nottingham,  and  that  it 
was  absolutely  requisite  she  should  go  to  see 
her,  or  she  would  never  see  her  again  alive, 
and  promised  to  bring  her  back  aeain  in  two 
or  three  days.  The  girl  went  with  him,  but 
could  never  afterwards  be  found ;  and,  as  she 
was  the  onlv  witness  who  saw  the  murder 
conunitted,  tne  grand  jury  threw  out  the  bill, 
and  the  father  was  set  at  lar^e.  This  indict- 
ment was  then  preferred  agamst  the  defend* 
ant,  who,  not  appearing  at  ms  trial,  was  found 
guilty,  and  haa  now  come  up  for  judgment. 

Several  affidavits  having  been  put  in  and 
read, 

Mr.  fVightman,  on  the  part  of  the  defendant, 
urged  upon  the  consideration  of  the  Court,  that 
there  were  many  mitigating  circumstances  in 
this  case.  There  was  no  sordid  or  bad  motive 
for  what  the  defendant  did,  but  he  acted  under 
the  influence  of  the  most  humane  feelings. 
It  was  the  case  of  a  daughter  being  the  omy 
witness  against  her  own  father  for  murder :  if 
she  appeared,  he  must  imperatively  have  been 
convicted ;  if  she  stayed  away  his  life  would 
be  saved ;  the  defendant  now  before  the  Court 
was  called  upon  by  the  wife  to  fetch  away  her 
daughter,  and  save  her  husband's  life.  He 
acted  upon  these  influences,  and  brought 
awav  the  daughter,  and  these  feelings  almost 
confounded  one  in  the  consideration  of  whe- 
ther he  did  right  or  wrong.  There  was  another 
circumstance  that  might  be  urged — that  he 
had  been  unable  to  take  his  trial  at  the  assizes, 
and  appear  by  counsel,  on  accouilt  of  his 
having  Deen  ruined  bv  various  expenses  in 
preparation  for  his  trial  at  an  earlier  period. 

Mr.  Starkie  stated,  he  did  not  wish  to  push 
the  case  to  a  great  length  against  the  prisoner, 
who  was  not  now  brought  uj)  for  jud^ent  by 
the  prosecutors  (the  corporation  of  Liverpool), 
but  came  up  by  his  own  desire.  It  was  a  case 
that  their  Ijordships  would  take  into  their  con- 
sideration, with  cul  the  circumstances  urged 
in  favour  of  the  defendant ;  and  they  would 
say  whether  those  circumstances  went  so  far 
as  to  extenuate  the  great  heinousness  of  the 
oflfence  that  had  been  committed. 

The  Court  having  conferred  together, 

Mr.  Justice  Patteson  pronounced  judg- 
ment on  the  defendant :— -Thomas  Colcraft, 
you  have  been  convicted  at  the  assizes  for 
Liverpool  on  an  indictment  which  charges  you 
with  naving  assisted  in  taking  away  and  con- 
cealing one  Sarah  Duffield,  she  heinsr  a  mate- 
rial witness  on  the  prosecution,  on  a  charge 
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of  murder,  against  a  person  of  the  name  of 
William  Buffield.  It  appears  that  she  was  the 
daughter  of  the  prisoner,  and  that  you,  I 
thill,  were  the  brother  of  her  mother. 
You  state,  by  your  affidavit,  that  the  mother 
being  ill,  she  desired  you  to  bring  her  daughter 
to  her,  and  you  assisted  to  take  her  from  Man- 
chester to  Nottingham,  but  you  say  when  she 
was  at  Nottinghami  you  left  her,  and  that  she 
was  a  young  woman  twenty  years  of  age,  and 
was  her  own  mistress,  and  that  she  might  have 
gone  back  to  Manchester  if  she  had  chosen ; 
but  it  is  perfectly  clear  that  you  assisted  her 
to  get  away  in  the  first  instance.  That  is  the 
principal  charge  against  you,  and  of  that  you 
nave  been  found  guilty.  You  state  in  your 
affidavit  that  this  case  has  been  pending  for 
some  time ;  that  you  have  travelled  several 
times  to  different  parts  of  the  country  to  find 
this  girl,  and  you  nave  been  to  so  much  ex- 
pense that  you  are  ruined.  It  appearq  you 
nave  been  imprisoned  one  month.  The  Court 
is  willing  to  take  all  these  circumstances  into 
consideration ;  it  is  certain  that  this  offence  is 
one  of  a  very  serious  description ;  you  have 
assisted  to  defeat  the  ends  of  public  justice, 
and  successfully  too,  on  this  occasion,  pre- 
vented a  person  from  being  actually  tried  for 
what  appears  to  be  a  very  foul  and  atrocious 
murder.  It  is  by  your  interference  a  person 
who  has  been  guilty  of  that  offence  has  been 
prevented  from  being  brought  to  justice. 
Every  one  ought  to  be,  and  is,  aware,  that  it 
is  the  duty  of  every  subject,  not  only  not  to 

Srevent  the  purposes  of  justice,  but  it  is  their 
uty  to  contribute  to  bring  offenders  to  justice. 
This  is,  no  doubt,  a  painful  case  in  some 
respects,  because  she  was  the  daughter  of  the 
prisoner.  One  can  well  enter  into  her  feel- 
mgs,  and  not  be  much  surprised  at  her  going 
away,  and  you  were  her  uncle  I  believe ;  but 
still,  for  all  that,  it  was  your  duty,  not  only 
not  to  have  assisted  her  to  go  away,  but  to 
have  taken  care  she  was  forthcoming  at  the 
trial.  Under  all  the  circumstances,  the  Court, 
feeling  you  have  already  suffered  very  con- 
siderably, are  willing  to  be  merciful,  but  by 
your  example,  to  satisfy  everybody  that  sucn 
an  offence  as  this  may  not  be  repeated,  and 
that  public  justice  is  not  to  be  defeated  by  any 
one.  The  sentence  of  the  Court  is,  that  you 
be  imprisoned  in  Her  Majesty's  gaol  in  the 
county  of  Rutland  for  two  calendar  months, 
and  in  the  mean  time  be  committed  to  the 
custody  of  the  marshal." 


Miehaelmas  Term, 
Hallidat   t?.   Best. 


Dower — Adultery  of  wife — ef/^ect  of  subsequent 
condonation^  and  she  again  commits  Adultery 
upon  her  claim  to  Dower. 

This  was  an  issue  from  the  Vice-Chancellor 
under  a  Bill  filed,  claiming  Dower. — Elizabeth 
Best  was  married  to  her  deceased  husband  on 
the  20th  December,  1817;  she  left  his  house 
voluntarily  in  1818,  and  after  staying  away 
some  days,  and  committing  adultery,  of  whicn 


her  husband  was  ignorant,  she  returned  to 
him,  and  they  lived  together  again.  In  1822 
she  again  left  her  husband,  and  repeated  the 
adultery,  which  her  husband  discovered,  and 
they  never  lived  together  again.  The  hus- 
band died  in  1827,  and  the  wife  claimed 
dower. 

The  Court  were  of  opinion,  it  was  impos- 
sible that  any  condonation  for  past  adultery 
could  indemnify  the  wife  against  the  conse- 
quences of  any  future  adultery. 


COURT  OF  EXCHEQUER. 
Sittings  in  Banco, 

Michaelmas  Term, 
Only  i?.  Gardiner  &  others. 
Construction  of  Sec,  2.  of  the  Statute  2  <$•  3  J^- 
4.  e,  71,  for  shortening  the  time  of  prescrip- 
tion (a?)  in  certain  cases. 
The  enjoyment  of  an  easement  under  the  2  WiL 
IV,  c,  71,  «•  2,  mu^t  he  continuous — and  is 
destroyed  by  a  unity  of  possession  (y)  during 
any  part  of  the  time  Itmtted  by  that  act 
Trespass,  quare  clausumf  regit. 
Plea — that  the  defendants  were  possessed 
of  a  right  of  way  over  the  locus  m  quo  for  20 
years  next  before  the  commencement  of  the 
suit  on  which  issue  was  joined  under  the  71st 
ofthe2Wil.  IV.S.2. 

At  the  trial,  it  was  proved  that  the  defendants 
were  possessed  of  their  present  estate  and  also 
of  the  locus  in  quo,  over  which  thev  now 
claimed  a  right  of  way  under  the  act,  as  naving 
been  in  the  enjoyment  thereof  for  20  yean 
next  before  the  suit.  It,  however,  was  urged 
by  the  plaintiff  that  this  was  not  an  easement, 
such  as  was  reauired  by  the  late  act  for  short- 
ing the  time  oi  prescription.  A  verdict  having 
been  taken,  subject  to  the  objection,  the  plain- 
tiff moved  to  enter  a  verdict  for  him. 

Maule  and  Richards  now  showed  cause. — 
The  act  does  not  limit  the  20  years'  enjoyment 
to  an  adverse  enjoyment,  but  as  the  defendants 
contend,  it  may  be  existing,  though  merged  in 
unity  of  possession.  In  this  case  the  defen- 
dants liave  exercised  and  enjoyed  this  right  of 
way  over  the  plaintiff's  premises  adversely  for 
15  years ;  but  for  the  space  of  5  years  prior  to 
that  period,  they  held  both  their  present  estate 
and  ^60  the  land  over  which  the  right  of  way 
is  claimed,  so  ihai  there  was  no  dispute  upon 


(x)  Bv  prescription — which  means  that  a  <nan  is 
seised  in  fee  of  a  certain  messuage,  and  that  he  and 
all  those  whose  estate  he  has  in  the  same  messuage 
hafe,  from  time  immemorial,  had  the  way.  A  way. 
being  only  an  eamment  and  not  an  interut,  should  not 
be  laid  as  appendant  or  appurtenaot.  (Yelv.  159.) 
—Ed. 

(y)  Unity  of  poisewon,  however,  of  Uie  land  to 
which  the  way  is  claimed  as  appurtenant  with  the  land 
over  which  the  way  lies,  extinguishes  the  way,  for  it 
is  an  answer  to  the  prescription,  and  the  way  ia  againat 
common  right.  5  East.  Rep.  295.  1  Bos.  &  Pull. 
37 1 .  5  Taunt.  31 1 .  See,  also,  Codling  v.  Jobnaon, 
9  Barn.  &  C.  933.— Ed. 
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isabjed 

the  2  WiL  IV.  c.  71.  s.  2,  which  does  not  say  in 
express  terms  that  the  claim  of  an  easement 
shall  be  for  20  continuous  years,  but  only  that 
it  shall  be  actually  enjoyed  by  the  persons 
claiming  right  thereto,  without  interruption 
for  the  mil  period  of  20  years.  That  easement 
may  commence  in  unitv  of  possession,  and  it 
is  a  right  which  can  only  be  defeated  by  such 
an  intermption  as  the  fourth  section  points  out, 
that  is  to  say,  one  submitted  to  for  one  year 
after  notice  to  the  party  interrupted.  The 
right  of  the  defendants,  therefore,  is  good 
until  the  plaintiff  can  shew  such  an  interrup- 
tion. This  he  cannot  do,  for  none  has  ever 
taken  place  up  to  this  time. 

Mr.  Babon  Parkb— They  contend  that  you 
have  not  been  in  possession  of  it  for  20  years 
next  before  the  suit,  and  that  under  the  words  of 
the  statnte  the  enjoyment  must  have  been  of 
actual  riffht  and  continuance. 

Mr.  Mauk — The  act  says  nothing  about  a 
continuity  of  enjoyment,  but  expressly  alludes 
to  one  without  interruption.  Unity  of  posses- 
sion does  not  interrupt  the  ri^ht,  but  merely 
operates  as  a  suspension,  and  it  cannot  be  said 
hot  that  while  the  defendants  had  the  unity  of 
possession  the  time  was  still  running  on  against 
theworii 

Mr.  Barott  Pasks—No  doubt  this  would 
be  good  for  a  prescriptive  right  of  way  under 
the  old  law ;  but  I  fear  that  under  the  peculiar 
tenor  of  the  act  it  will  not  do. 

Seijeant  Talfowrd  in  reply— The  right  of 
vay  claimed  under  this  plea  is  one  granted  by 
a  statute,  and  must  be  strictly  proved.  The 
act  says  it  shall  be  enjoyed,  as  of  actual  right, 
for  the  full  period  of  20  years  next  before  the 
soit,  without  interruption.  Such  is  not  the 
case  here,  for  the  defendmits  have  only  so  held 
it  for  15  years,  the  remainder  being  a  time 
when  thev  had  no  such  enjoyment  as  in  the 
eve  of  tne  law  is  adverse  to  all  the  world, 
nliile  the  unity  of  possession  existed,  the  sta- 
tutory enjoyment  ceases  to  exist;  and  if  the 
defendant's  case  is  good,  it  might  be  that  an 
enjoyment  of  20  years,  composed  of  several 
portions  of  two  or  more  years'  duration,  would 
beheld|;ood,  and  the  express  enactment  of 
the  Legislature  be  thereby  evaded. — C.  a.  v» 

Now,  Nov.  27,  the  Court  gave  judgment, 
and  held  that  the  defendant,  in  order  to  make 
out  his  plea,  waa  bound  to  shew  a  continuous 
andoninterruptedenjoyment  of  the  easement, 
claimed  under  the  act,  for  the  full  period  of 
-^  years  next  before  the  suit,  adversely  to  all 
the  worid,  and  that  such  a  right  is  invalidated 
by  a  unity  of  possession  during  any  portion  of 
the  20  years.  The  plea,  therefore,  was  not 
nade  out  by  shewing,  that  the  locus  in  quo 
was  at  any  time  within  the  20  years  in  the 
f**8e88ion  of  the  defendants,  for  his  enjoyment 
j^  merged  then  in  the  possession,  its  essence 
being  that  it  should  be  one  of  actual  adverse 
enjoyment  for  the  whole  period  fixed  by  the 

statute. 

The  rule,  therefore,  must  be  made  absolute 

for  a  verdict  for  the  plaintiff;  but  the  defen- 

^^  to  be  at  liberty  to  amend,  by  withdraw- 


ing his  plea,  and  pleading  a  riffht  df  way  by 
prescription  under  the  common  law. 

Judgment  accordingly. 

The  distinction  between  the  case  of  a 
unity  of  passesnon  and  a  unity  of  $eizin^ 
does  not  appear  to  have  been  always  accu- 
rately observed.  In  Whalley  u.  Thompson, 
1  Bos.  &  Pul.  375,  Eyre,  C.  J.  is  reported 
to  have  said :  '*  From  the  moment  that  the 
possession  of  two  closes  is  united  in  one  per- 
son, all  subordinate  rights  and  easements 
are  extinguished.  The  only  point,  therefore, 
that  could  possibly  be  made  in  this  case  is, 
that  the  ancient  right  which  existed,  while 
the  possession  was  distinct,  was  merely  sus- 
pended, and  may  revive  again.  If  it  be 
stated  that  a  man,  and  his  ancestors,  have 
been  in  possession  of  two  adjoining  closes, 
and  a  prescription  be  then  set  up  for  a  way 
over  one  to  the  other,  that  prescription  will 
be  felo  de  se.  If,  indeed,  the  fields  were  let 
to  different  tenants,  and  from  time  imme- 
morial, a  causeway  had  been  built  over  one 
field  to  the  other,  by  which  the  tenants  had 
passed  and  repassed ;  this,  in  user  and  in  fact 
would  be  a  road,  but  there  would  be  no 
right  to  a  road  in  point  of  law,  for  no  right 
could  exist  in  the  owner  independent  of  the 
fee  simple."  So  in  Brooke's  Abr.  Ex- 
tinguishment, pi.  15.;  it  is  said,  that  a  way 
to  a  mill  having  been  extinguished  by  unity 
of  possession  in  J.  S.,  and  on  J.  S.'s  death, 
partition  being  made  amongst  his  daughters, 
and  the  mill  being  assigned  to  one,  and  the 
land  to  the  other,  it  was  held  that  the  way 
revived;  but  it  is  added,  tamen  videturihai 
it  is  a  new  way.  There  are,  however,  many 
authorities  to  shew,  that  in  order  to  create 
an  extinguishment,  the  interest  which  the 
party  takes  in  the  premises  over  and  in  re- 
spect of  which  the  easement  exists,  must  be 
the  same. 

Thus,  with  regard  to  a  charge,  it  has 
been  held,  that  where  it  comes  to  the  same 
person  that  is  entitled  to  the  land,  if  he  has 
not  the  same  title  to  both,  there  shall  be  no 
extinguishment.  Price  v.  Leys,  Bamasdist. 
C.  R.  117,  Vin.  Ab.  Exting.  (A.  1.)  and 
the  same  rule  holds  with|  respect  to  the  ex- 
tinguishment of  rents.  If  the  conveyance 
of  the  land  to  the  party  entitled  to  the  rent, 
be  only  of  a  particular  estate,  of  shorter 
duration  than  the  estate  which  the  lord  has 
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n  the  rent'ssrvice,]  though  there  be  a  union 
of  theJrent>nd;the  tenancy  in  the  same 
hand,  yet  because  that  union  is  but  tempo- 
rary, the  rent  in  such  case  is  only  suspended 
and  not  extinguished;  Gilb.on  Rents,  150. 
But  is  otherwise  where  the  same  party  is 
seized  of  both  the  premises.  Thus  where 
two  were  seized  of  two  several  acres  of  land, 
of  which  ilie  one  ought  to  enclose  against 
the  other,  and  one  purchased  both,  and  let 
them  to  several  men,  it  was  adjudged  that 
the  enclosure  was  not  revived  but  remained 
extmguished;  Poph.  167,  arg.  citing  Hem- 
den  and  Crouche's  case,  36  Eliz.  Vin.  Ab. 
Extinguishment,  (A).  But  see  id.  (C.) 
where  it  was  contended  that  a  claim  of 
common  of  pasture  had  been  extinguished 
by  unity  of  possession,  in  King  Hen.  8. 
It  appears  that  in  the  tenements  in  respect 
of  which  the  common  was  claimed,  he  had 
a  fee  simple  absolute,  while  in  the  premises 
over  which  the  right  w^as  claimed,  he  had 
only  a  fee  simple  determinable.  The  Court 
held  that  such  an  nnity  worked  no  extin- 
guishment;  for  where  an  unity  of  posses- 
sion extinguishes  a  prescriptive  right,  it 
is  requisite  that  the  party  diould  have  an 
estate  in  the  lands  a  qud^  and  in  the  lands 
in  qua  equal  in  duration,  quality,  and  all 
other  circumstances  of  right;  Bex  9.  Inhab. 
of  Hermitage,  Carth.  239.  See  Thomas  v. 
Thomas,  2  Cro.  Mee  &  Bos.  41.  ».;  in  the 
latter  case,  B.  Alderson  in  delivering  judg- 
ment said,  "  If  I  am  seized  of  freehold  pre- 
mises, and  possessed  of  leasehold  premises 
adjoining,  and  there  has  formerly  been  an 
easement  enjoyed  by  the  occupiers  of  the 
one  as  against  the  occupiers  of  the  other, 
while  the  premises  are  in  my  hands  the 
easement  is  necessarily  suspend^^  but  it  is 
not  extinguished^  because  there  is  no  unity 
of  seizin^  and  if  I  part  with  the  premises, 
the  right  not  being  extinguished,  will  re- 
vive," which  was  then  the  case. 

Editor. 


COURT  OP  REVIEW.— A^or.  26. 
In  Re  Hall,  a  Bankrupt;— J udgmbnt. 
Decision  of  the  Court  upon  a  Fiat  of  Bank- 
ruptey,  obtained  under  Sec.  8.  of  the  Statute 
for  Abolishing  Arrest  for  Debt  under  mesne 
process. — Fiat  superseded. 
The  Court  proceeded  to  deliver  judgment 


upon  this  important  question,  and  which  this 
case  presented  for  a  nnal  decision. 

Sir  G.  Rose,  after  adverting  minutely  to  the 
various  points  of  the  case,  said  he  was  of  opi- 
nion that  the  commission  was  good  in  all  tne 
legal  requisites.  The  trading  was  hardly  dis- 
putable ;  there  was  a  good  debt,  and  the  act 
of  bankruptcy  was  valid.  But  when  he  looked 
at  the  case  generally,  it  was  doubtful  whether 
the  bankrupt  was  not  entitled  to  relief.  The 
debt  was  not  created  by  the  deed  which  had 
been  recited ;  that  was  a  mere  undertaking  for 
an  account ;  there  was  no  covenant  constitut- 
ing a  debt ;  there  might  be  an  inference,  but 
there  was  no  creation  of  a  debt  to  the  amount 
of  15,000/.  If  there  bad  been  an  application 
to  restrain  this  fiat  by  an  injunction,  tne  Court 
mieht  have  allowed  it  to  go  on  to  an  adjudi- 
cation, but  would  have  considered  the  propri- 
ety of  suspendinfi^  the  advertisement  m  the 
Gazette.  It  would  have  been  the  duty  of  one 
of  his  coUea^es,  who  entertained  a  decided 
opinion  on  the  illegality  of  the  fiat,  to  have 
superseded  the  commission.  For  himself,  he 
(Sir  G.  Rose)  thought  there  were  equitable 
grounds  for  interference.  Under  similar  cir- 
cumstances the  Court  mis^ht  hesitate  as  to  the 
supersedeas,  and  might  allow  the  parties  to  go 
on  to  a  choice  of  assignees,  in  order  to  see 
whether  the  commission  could  properly  be 
worked.    Here,  by  accident,  the  parties  had 

fone  on  to  that  point,  but  no  other  creditor 
ad  come  in.  It  was  right  to  draw  the  infe- 
rence that  there  was  no  creditor  under  the 
commission ;  and  with  reference  to  the  case, 
as  between  the  applicant  and  the  petitioning 
creditor,  the  former  was  entitled  to  say  he  was 
solvent.  Such  was  a  right  conclusion  from 
the  proceedings  of  the  creditor-  How,  then, 
was  the  property  to  be  realized  by  proceedings 
in  that  Court  ?  A  court  of  equity  was  the 
only  one  which  could  effectuate  a  remedy. 
The  bankrupt  had  had  no  indulgence ;  matters 
were  pressed  against  him  by  intention.  The 
suit  in  equity  was  ripe  for  hearing,  and  no 
injury  could  happen  to  the  proper  interests  of 
the  company.  Ought  not  such  a  commission 
to  be  superseded  P  If  allowed  to  stand,  could 
it  be  worked?  A  choice  of  assignees  had 
been  left  to  two  meetings,  but  had  failed.  It 
might  possibly  be  worked  by  making  the  pe- 
titioning creditor  an  assignee,  under  an  order 
of  the  Court  for  that  purpose ;  hut  certainly, 
under  the  circumstances,  lie  would  be  a  most 
unfit  person  to  be  appointed.  These  being  a 
state  of  thin^  in  which  a  commission  could 
not  be  worked,  it  was  in  ordinary  practice  to 
supersede.  Independent  of  the  consideration 
of  the  suits  in  equity^  it  was  rieht  to  look  at 
the  conduct  of  the  parties  and  the  state  of  the 
proceedings.  There  was  no  creditor  to  be 
benefited,  and  no  means  of  making  the  com- 
mission beneficial  to  the  petitioning  creditor. 
There  had  been  harsh  proceedings  against  the 
applicant,  who  had  been  driven  into  the  com- 
mission of  an  act  of  bankruptcy.  He  regretted 
to  say  there  was  a  good  commission  in  point  of 
law,  but  had  no  hesitation  in  saying  the  Court 
ought  to  supersede  on  principles  of  equity. 
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Sir  J.  Cross  said  the  case  offered  two  ques- 
tions— the  act  of  bankruptcy,  and  the  consi- 
deration of  circumstances.  The  act  of  bank- 
niptcy  was  created  by  the  recent  act  for  th^ 
abolition  of  imprisonment  for  debt.  The 
eighth  section  provided  that  the  creditor 
should  file  an  affidavit  in  the  courts  of  bank- 
ruptcy, alleging  a  debt  by  a  person  verily  be- 
lierea  to  be  a  trader.  It  was  clear  that  the 
clause  required  such  an  affidavit  to  be  made 
by  a  creditor;  this  was  not  so.  The  act  of 
bankruptcy  depended  on  two  incidents — affi- 
davit of  debt,  and  subsequent  default  The 
default  was  admitted,  but  it  was  questionable 
if  the  affidavit,  without  extrinsic  aid,  would 
constitute  an  act  of  bankruptcy.  There  were 
various  objections  to  it — that  it  was  not  taken 
before  the  proper  officer,  not  made  by  the  pro- 
per party,  and  not  filed  in  the  proper  place. 
This  was  a  question  of  ^at  pubhc  import- 
ance ;  and  though  not  strictly  material  to  the 
present  decision,  ought  not  to  be  passed  over 
m  silence.  Hie  person  before  whom  the  affi- 
davit had  been  taken  was  a  Master  extraordi- 
nary in  Chancery,  and  it  was  contended  that 
he  bad  no  lawful  authority  thereon.  If  so, 
the  intention  of  the  Act  was  defeated;  the 
dgfath  section  would  become  a  dead  letter,  and 
the  system  of  bankruptcy  would  be  nearly 
useless ;  for  what  had  been  good  acts  of  bank- 
ruptcy in  nineteen  cases  out  of  twentv,  would 
be  no  longer  of  any  avail.  The  eightn  section 
did  not  say  before  whom  such  an  affidavit 
sboold  be  made;  it  only  specified  when  it 
should  be  filed.  It  was  a  literal  transcript  of 
the  tenth  section  of  the  Bankruptcy  Act,  re- 
lating to  proceedings  against  creditors  being 
memberB  of  Parliament,  directing  the  filing  of 
affidavits  therein,  but  not  saying  where  tney 
should  be  filed.  The  question  therefore  arose, 
what  was  the  intention  of  the  Le^slature? 
It  was  a  usual  course  to  take  affidavits  before 
a  Master  extraordinary  in  Chancery ;  and  the 
thirty-eighth  section  of  the  Bankruptcy  Act 
provided  that  s^davits  might  be  sworn  before 
Judges,  Commissioners,  or  Masters  ordinary 
and  extraordinary  in  Chancery.  Was  not  this 
a  matter  in  bankruptcy  ?  He  (Sir  J.  Cross) 
waa  clearly  of  opinion  that  the  administration 
of  the  affidavit  nad  been  properly  made  under 
the  1  st  of  WiDiam  IV.  It  would  be  important 
that  it  should  be  understood  that  the  Court 
entertained  no  doubt  upon  that  point.  The 
next  objection  was  that  the  affidavit  was  not 
sworn  bv  a  creditor.  The  agent,  as  represen- 
tative or  the  company,  might  make  an  affida- 
vit; but  the  present  one  did  not  make  the 
agency  clear.  It  did  not  allege  that  the  pub- 
lic officer  was  nominated  pursuant  to  the  7th 
of  Geo.  IV.  It  ought  to  have  stated  that  the 
oMspany  was  carrying  on  business  pursuant 
to  the  Act :  it  did  not  state  so,  but  merely  that 
the  parties  were  united  for  such  a  purpose. 
This  objection  raised  considerable  doubt  whe- 
ther the  affidavit  by  this  party  was  sufficient, 
bat  it  was  unnecessary  to  ^ve  an  opinion  upon 
that  point.  The  thiid  objection  was  of  pubhc 
ooDcemment ;  that  the  affidavit  was  not  pro- 
perly filed.    The  Act  required  it  to  be  filed  in 


the  "Courts  of  Bankruptcy.''  Now,  the 
Court  had  been  split  into  so  manv  divisions, 
that  it  was  almost  a  nonenity.  Tne  Act  con- 
stituting the  Court,  made  it  a  court  of  law 
and  equity,  and  of  record,  having  judicial, 
admimstrative,  and  ministerial  authorities. 
The  Court  was  thereby  constituted  an  in- 
tegral court  of  record.  It  was  so  carried  on  ; 
and  the  Commissioners  in  the  London  dis- 
trict were  incorporated  in  the  Court  itself. 
All  went  on  weD,  until  one  of  the  Commis- 
sioners imposed  a  fine  upon  a  solicitor  for  send- 
ing a  contumacious  letter.  The  sohcitor  com- 
plamed  to  the  Court  of  Excheouer,  which  dis- 
charged the  fine,  stating  that  tnere  existed  no 
X>ower  to  impose  it  The  Court  at  the  same 
time  disclaimed  such  power  for  its  own  mem- 
bers when  sitting  in  cnambers ;  and  held  that 
the  matter  before  it  ought  to  have  been  re- 
ferred to  this  Court,  as  in  matters  of  Chan- 
cery. That  WBs  the  caae  of  The  Kingy.  Faulk- 
ner'*  reported  in  Messrs'  Montagu  and  Ayr- 
ton's  Reports.  In  a  note  appended  to  tnat 
report  it  was  stated  that  a  clause  relating 
thereto  was  introduced  into  the  act  for  the  ap- 
pointment of  an  Accoimtant-General  in  Bank- 
ruptcy. All  this  passed  without  any  commu- 
nication with  this  Court.  The  clause  recited 
a  doubt  relative  to  the  jurisdiction  of  the 
Court  of  Review  and  the  Court  of  Commis- 
sioners, and  nroceeded  to  enact  that  the  Com- 
missioners' Court  should  be  a  court  of  record 
in  subdivision  courts,  and  that  each  commis- 
sioner should  have  the  nower  of  a  court  of 
record.  The  power  to  fine  was  emphatically 
incidental  to  a  court  of  record.  A  suggestion, 
however,  was  made  in  Parliament,  and  a  pro- 
viso made,  that  those  powers  should  not  extend 
to  fine  and  imprisonment,  and  thus  the  clause 
was  nullified.  In  the  act  for  the  abolition  of 
imprisonment  for  debt,  a  similar  clause  was 
a^n  introduced,  constituting  the  Commis- 
sioners in  Bankruptcy  a  court  of  record,  with 
powers  to  make  nues  and  orders  for  regulating 
its  own  proceedings.  This  clause  was  after- 
wards struck  out  He  (Sir.  J.  Cross)  had 
adverted  to  these  points  to  show  that  doubts 
had  ensted  as  to  tne  boundaries  of  the  several 
courts;  and  with  a  view  to  show  that  the 
Court  of  Bankruptcy  was  one  intcCTal  court, 
though  sitting  there,  as  the  judicial  bench, 
under  a  different  name.  The  subdivision 
courtiB  were  precisely  the  same  as  the  local 
boards,  and  had  not  a  jot  more  power.  The 
subdivision  courts  were  mere  matter  of  conve- 
nience, having  the  mere  name  of  a  court  of 
record,  but  exercising  none  of  its  functions. 
They  were  merely  for  executing  the  requisite 
duties  on  fiats.  It  had  been  necessary  to  ad- 
vert to  these  circumstances  to  account  for  the 
expression  of  "  Courts  of  Bankruptcy,"  and 
the  subsequent  use  of  the  word  "  Commis- 
sioner." The  subdivision  court,  or  single 
commissioner,  was  not  the  Court  of  Bank- 
ruptcy, but  members  of  this  Court,  discharg- 
ing duties  in  a  court  of  record.  If  this  was  a 
good  affidavit,  and  by  a  sufficient  party,  there 
was  a  good  act  of  bankruptcy.  Now,  this 
question  only  affected  the  parties  before  the 
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Court,  the  other  was  of  public  importance. 
Was  this  a  fiat  which  under  the  circumstances 
ought  to  he  sustained  ?    If  all  the  Coxuts  had 
agreed  on  the  insufficiency  of  the  act  of  bank- 
ruptcy, a  reference  to  these  matters  would 
have  been  unnecessary.  Mr.  Hall  was  a  mem- 
ber of  the  company.    He  had  no  other  trad- 
ing, and  had  no  debts  but  those  alleged  under 
l^e  affidavits.    A  bill  in  equity  was  nled,  with 
proceeding  for  an  account    It  then  occurred 
to  the  plamtiff  that  it  would  be  better  to  make 
the  deiendant  a  bankrupt,  the  new  act  of  Par- 
liament havinfi[  provided  an  opportunity,  if  an 
affidavit  of  debt  could  be  made  large  enough 
to  drive  the  party  into  an  act  of  bankruptcy. 
The  representative  of  the  company  swore  to  a 
debt  of  15,000^  without  any  reference  to  the 
securities,  and  to  an  amount  far  beyond  the 
balance  due.    By  this  contrivance  the  debtor 
was  driven  by  the  creditor's  affidavit  into  the 
snares  and  trammels  of  an  act  of  bankruptcy. 
He  did  not  find  bail,*and  was  made  a  bankrupt 
simply  on  the  affidavit  of  a  partner.    They 
earned  down  the  fiat,  and  applied  for  a  pro- 
visional assignment  to  the  petitioning  creditor, 
a  proceeding  contrary  to  all  usage.    He  (Sir 
J(Hm  Cross)  had  had  long  experience  as  a 
commissioner,  and  certainly  would  never  have 
given  such  a  power.    The  cause  for  this  pro- 
visional assignment  was  not  shown  on  the 
proceedines.    Now,  noark  its  effects.    It  em- 
powered tne  seizure  instanter  of  all  real  and 
personal  estate ;  it  enabled  the  parties  to  turn 
the  debtor  out  of  his  house,  and  leave  him  at 
the  mercy  of  his  adversary  in  the  suit  in  equity. 
The  bankrupt  swears  there  was  no  other  cre- 
ditor, and  that  the  claim  itself  was  sub  judice. 
The  Court  had  left  the  matter  for  the  choice 
of  assignees ;  but  the  commissioners  could  not 
^stir  a  step.    They  sat  their  hour,  and  received 
their  fees,  but  no  creditor  proved  a  debt,  not 
even  the  petitioning  creditor  himself;   the 
prosecution  of  the  fiat  broke  down.    This  was 
not  a  case  to  which  bankruptcy  was  intended 
to  apply ;  it  was  not  for  equal  division  of  pro- 
perty amonsst  creditors,   there  being  none 
other  than  tne  plaintiff  in  equity.    It  would 
be  monstrous  to  say  that  all  this  gentleman's 
property  should  be  left  at  the  mercy  of  his 
legal  adversary.    It  had  been  doubted  if  there 
was  a  precedent  for  such  a  case.    In  the  4th 
Vesey,  m  re  Bowles,"  a  similar  case,  where 
there  was  a  suit  in  equity,  Lord  Loughborough 
superseded  with  costs.  He  (Sir  J.  Cross)  was 
of  opinion,  upon  the  merits,  that  this  fiat 
ought  to  be  superseded. 

The  Chief  Judqe  said,  that  with  regard  to 
the  trading  a  doubt  had  arisen  from  w£it  had 
fallen  from  the  Court  on  a  former  occasion, 
when  an  individual  had  endeavoured  to  sup- 
port a  fiat  uppn  the  purdhase  of  shares  to 
enable  a  friena  to  sue  out  a  commission.  This 
the  Court  would  not  aUow ;  but  it  had  never 
said  that  a  shareholder  did  not  make  himself 
A  trader  as  a  banker,  and  would  not  allow  such 
a  person  to  set  up  a  denial  of  trading.  Here 
the  person  was  not  only  a  shareholder,  but  a 
manager,  and  there  could  be  no  doubt  as  to 
the  trading.  He  thought  the  fiat  was  well  sued 


out  by  the  requisite  officer  for  a  debt  due  to 
the  company.  This  was  allowable  under  the 
1  &  2  Vic.  c.  96.  The  decision  in  "  Guthrie 
^d  Fisk"  against  a  fiat  was,  in  reference  to  a 
private  act  of  Parliament,  to  be  construed 
strictly.  The  Legislature  had  since  extended 
the  powers  of  banking  companies.  The  affi- 
davit adverted  to  haa  been  duly  filed  and 
served ;  and  the  question  was,  if  it  was  pro- 
perly sworn.  The  statute  was  silent,  as  in 
6  Geo.  IV.,  leaving  the  conclusion  that  it  was 
intended  to  be  sworn  by  persons  permitted  to 
take,  and  before  persons  empowered  to  receive, 
affidavits  in  bankruptcy  proceedings.  As  re- 
garded the  person  to  take  the  affidavit,  if  it 
was  a  question  of  pleading,  its  sufficiency 
might  be  doubtful,  but  affidavits  in  bankruptcy 
were  not  sworn  to  sUch  nicety.  On  none  of 
those  ^mids  had  the  validity  of  the  fiat 
been  disturbed.  He  (the  Chief  Judge)  had 
the  misfortune  not  to  see  the  case  in  such  a 
strong  light  as  his  colleagues,  and  should  have 
hesitated  to  supersede.  Still  there  was  enough 
to  induce  him  to  think  that  the  judgment  of 
the  Court  would  indicate  the  proper  course. 
There  had  been  harsh  proceedings,  and  the  re- 

Sondents  were  not  entitled  to  benefit  thereby, 
e  would,  however,  have  preferred  waiting  to 
see  whether  the  fiat  could  oe  worked  by  otner 
hands.  He  scarcely  relied  on  the  bankrupt's 
solvency,  and  saw  no.  reason  to  think  the  fiat 
had  been  sued  out  by  the  respondents  to  rid 
themselves  of  the  petitioner.  It  was  a  strong 
circumstance  that  no  other  creditor  had  proved; 
and  as  his  colleagues  thought  it  a  case  for  a 
supersedeas f  though,  for  his  own  part,  he  would 
have  preferred  waiting,  the  Court  would  order 
the  fiat  to  be  annulled. 
Fiat  superseded  with  costs. 
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This  is  a  periodical  of  very  great  use  to 
that  part  of  the  legal  profession  who  have 
Parliamentary  practice.  To  the  Member 
of  Parliament  and  general  reader  it  affords 
abundant  information  of  the  transactions  in 
the  Houses  of  Lords  and  Commons.  The 
present  number  contains  a  full  report  of 
the  debate  on  the  clauses  proposed  by  Lofd 
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Sondon,  in  the  abolition  of  Imprisonment  for 
debt  Bill  on  the  24th  July  last,  which  wiere 
n^tived.  The  debates  upon  this  bill  should 
be  read  by  every  professional  man,  and  they 
are  in  this  periodical  detailed  with  great 
care.  It  also  contains  the  debate  upon  the 
Bishop  of  Exeter's  question  to  Ministers 
as  to  the  Earl  of  Durham's  instructions  on 
^be  2dd  July  last,  and  much  other  interest- 
ing matter,  which  is  highly  valuable. 

Th$  Law  Student's  Comnum  Place  Book^ 
hmg  a  Collection  of  Titles^  Divisions^  and 
Suhdirisions  of  The  Law,  arranged  Al- 
fhaMeally  with  references  to  the  Autho- 
rith  to  be     considted    on    each    Title^ 
or  Dim$ion^  and  with  appropriate  blanks 
to  enable  the  Student  to  insert  such  Notes 
or  Memorandums  as  t/ie  progress  of  his 
reading  or  experience  may  suggest^  or 
durations  or  amendments  in  the  Law 
rmderneeessary.  Compiled  and  arranged 
from  the  MSS.  of  Charles  Petersdorf, 
Esq,  of  the  Inner  Temple.  London^  L. 
Houghton,    30,    Poultry;    Henry  But- 
terworth,  7,  Fleet  Street. 
This  is  an  excellent  work,  not  only  for 
Students,  but  also  for  all  practitioners,  as  a 
Tabular  Note  Book,  wherein  all  legal  sub- 
jects are  chiasified  and  ai^anged  alphabet!* 
callj,  and  which,  by  being  kept  regularly 
posted  up,  BBSumes  the  form  of  a  Practice 
Book,    which    under    care   and    attention 
united  with    industry,  must  be    of   very 
great  service,   and    save  much   time  that 
would,  but  for  its  consequent  information, 
be  occupied  in  research. 

A  Letter  to  the  Bight  Hon.  the  Lord  Chan- 
cellor on  the  present  state  of  the-Law  of 
Ltmacy^  with  suggestions  for  its  amend- 
ment^   by    a    Barrister    of   the    Inner 
Temple^  London^    William   Crofts,    19, 
Chracery  Lane,  1838. 
The  simple  object  of  the  writer  appears  to 
be  to  draw  his  Lordship's  attention  to  the 
Uuet,  that  by  the  law  as  it  now  stands  an  idiot 
**  —a  monomaniac — ^the  mere  lovely  and  quiet 
sufferer  from  morbid  feeling  and  imagination, 
is  placed  in  a  worse  condition,  and  a  more 
penloos  situation  with  regaid  to  his  personal 
nberty,  than  the  criminal,  who  by  his  delin- 
^lencics  has  rendered  himself  liable  to  pun- 
ishment   The  property  of  an  actual  or  sup- 
posed lunatic  is  infinitely  better  guarded  than 
nig  person,  indeed  property  receives  all  the 
protection  which  can  oe  oestowed;  but  let 
the  individual  himself  be  never  so  inoffensive, 
and  sane  upon  every  subject  but  one,  his  per- 


sonal liberty  can  at  all  times  be  placed  in 
jeopardy  by  the  written  order  of  a  friend, 
when  backed  by  the  warrant  of  two  physicians, 
sureeons,  or  apothecaries." 

Upon  this  "  startline  anomaly  in  the  juris- 
prudence of  England,  the  writer  addresses 
the  Chancellor  m  a  lucid  and  intelligible 
manner.  The  pamphlet  merits  the  attention 
of  our  readers. 
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Morgan — ^Walton  v.  Gomme — ^Daniel  v.  Smith 
— Jones  V,  London  and  Birmingham  Railway. 

ROLLS  COURT. 

The  following  notice  has  been  posted  in  the 
Registrar's  Office : 

"  The  Master  of  the  Rolls,  takinji;  notice 
that  there  are  now  reoukininfi;  in  his  Lord- 
ship's cause-book,  to  be  hear^  several  pleas 


Digitized  by 


Google 


96 


Bu&inest  of  the  Courts,  ^c. 


demurrers,  exceptions,  further  directions,  and 
causes,  wluch  have  stood  over  for  a  consider- 
able time,  and  it  is  probable  that  the  matters 
in  difference  in  some  of  them  are  accommo- 
dated, is  pleased  to  direct  that  all  such  pleas, 
demurrers,  exceptions,  further  directions,  and 
causes  which  are  now  remaining  in  his  Lord- 
ship's cause-book  to  be  heard,  and  now  marked 
'to  stand  over,*  will,  on  the  first  day  of  hearing 
pleas,  &c.,  in  next  Hilary  Term  (if  not  pre- 
viously duposed  of)  be  called  on  and  tnen 
struck  out  of  the  paper,  unless  good  cause  be 
shown  to  the  contrary ;  and  that  in  future  no 
pleas,  demurrers,  exceptions,  further  direc- 
tions, and  causes  be  allowed  to  stand  over  to 
an  indefinite  period. 

"  Registrars  Office,  December  5." 
Motions  continued. 
General  Paper  after  the  Motions. 

Wilmott  V.  Jenkins,  part  heard — Feary  v. 
Stephenson — Canning  i?.  Bell — Hughes  v. 
Huffhcs— Saward  v.  M'Donnell— Close  ».  Wil- 
berrorce. 

COURT  OF  COMMON  PLEAS. 
Middlesex  Special  Juries. 
Story  V.  Richardson  and  another — Reed  v. 
Baillie — Douglas  v.  Chalk  and  another. 
Middlesex  Conunon  Juries. 
Goodricke  v.  Wood — Smith  v.  Bull — Rose  i?. 
Smith — Priddey  r.  Leman. 

The  last  Common  Jury  cause  is  No.  21  on 
the  list 

COURT  OF  EXCHEQUER. 
The  Court  having  disposed  of  all  the  Mid- 
dlesex cases  will  sit  in  London  this  day. 

EQUITY  EXCHEQUER. 
Petitions. 

Re  Mayor,  &c.,  of  Hjlhe— Re  Stafford 
and  Worcester  Canal,  petition  of  Brewood 
School — Re  Great  Western  Railway,  petition 
of  Edridges — Re  North  Union  Reolwav,  pe- 
tition of  Legh — Re  Liverpool  and  Manchester 
Railway,  petition  of  Newton — Re  Kenyon  and 
Leigh  Kauway,  petition  of  the  same — Re  North 
Mi^and  Railway,  petition  of  Rimington — Re 
Birmingham  Railway,  petition  of  Harrison — 
Re  Pa^dinfiton  Clmnty  Estate,  petition  of 
Campbell — ^Re  Eastern  Counties  Railway,  pe- 
tition of  Baker — Re  Birmingham  Canal  Navi- 
gation, petition  of  Addenbrooke — Re  Eastern 
Counties  Railway,  petition  of  Stephens — Re 
Bristol  General  Cemetery  Act,  petitionof  But- 
ler—Thompson  V.  Webster— Bakewell  i?.  Ta- 
gart — Prebole  v.  Fenner — Crawford  v.  Holden 
— Berrington  v.  Evans,  petition  of  Dillwyn — 
Blenkinson  f;.  Foster. 

After  the  petitions — ^motions. 


TO  CORRESPONDENTS. 
We  do  not  engage  to  answer  cases  for 
professional  gentlemen,  upon  matters  of 
business  that  come  within  their  practice, 
and  for  which  they  receive  remuneration 
—such  cases  are  our  bread  and  cheese.   We 


wish  to  be  useful  to  all  the  profession,  but, 
in  being  so,  we  must  not  destroy  our  ways 
and  means. 

*'A  Student."  —  We  have  inserted  as 
much  of  his  "  Answer  to  Problem  IV.,"  as 
our  limited  space  will  afford  him.  We  com- 
mend his  industry,  but  we  cannot  congratu- 
late him  upon  the  view  he  has  taken  of  this 
statute,  as  we  did  upon  his  construction  of 
Problem  I.  Such  parts  of  Problem  IV.  as 
he  has  construed,  tee  have  been  obliged  to 
make  plain  and  intelligible,  which  should 
not  be.  Much  also  remains  to  be  shewn. 
He  must  retrace  his  steps  and  study  sects. 
3H,  38,  94,  and  119. 

•*  F." — We  advise  him  to  the  same  course 
of  study. 

^'Veritas"  compels  us  to  repeat  that  in 
our  prospectus  we  declared,  that  ^'  tee  had 
no  intention  of  interfering  with  our  contem- 
poraries^ we  "  live  in  charity  with  all  men," 
and  really  wish  that  all  men  would  do  the 
like  by  us.  The  evil  complained  of  by 
*'*'  Veritas"  carries  its  own  remedy  along  with 
it,  and  if  he  is  dissatisfied  with  that  which 
he  thinks  proper  to  purchase,  who  is  to  blame 
but  himself?  Men  may  write  what  they 
please;  but  the  public  are  neither  com- 
pelled to  read  nor  buy.  Our  business  is 
with  ourselves  and  our  "  Guide,"  and  not 
with  any  contemporary.  We  shall  never 
be  found  wanting  in  our  pledges  for  its  con- 
duct. 

*'  R.  G.  S  "  shall  have  attention  in  our 
next,  though  we  doubt  much  whether  our 
noticing  his  suggestion  vrill  be  of  any  ser- 
vice  to  the  profession,  and  we  can  only  spare 
a  comer  in  our  columns  for  utility's  sake  ; 
the  remedy  lie^  alone  with  the  Masters  in 
Chancery. 

''  J.  W.  B."  sfaaU  be  attended  to  in  our 
next. 

"  J.  E."  in  our  next. 

TO  OUR  COITNTRY  CORRESPONDENTS. 

We  stated  our  intention  (;2r)  to  issue  & 
stamped  edition  of  this  paper  for  the  coun- 
try, at  the  extra  price  of  the  stamp  only — 
our  publishers  have  received  such  large 
country  orders,  (but  not^  as  required  byius, 
post  jpau^,  which  having  put  us  to  considerable 
expence,  we  must  request  may  be  observed 
in  future)  that,  having  made  the  necessary 
arrangements,  we  now  announce  that  we 
shall  commence  issuing  a  stamped  edition 
for  the  country  on  Saturday  next,  Decem- 
ber 15,  which  will  be  forwarded  by  the 
mul  on  that  niffht,  post  freey  and  every 
succeeding  Satuxday,  to  our  country  sub- 
scribers. 

(s)  Ante,  p.  48. 
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LAWS  OF  REAL  PROPERTY. 

Essay  I. 

[OmUmuedJromp.  S3.) 


ON   THE   TITLE   ▲   PURCHASER   If  AY 
REQUIRE. 

Ths  netp  Statute  of  Limitatioiu^  relating  to 
Real  Property,  3  4'  4  W.  4.  c.  27. 

IN  continuation  of  our  observations  upon 
the  state  of  the   Law   previous  to  the  I 
passing  of  this  Statute,  we  proceed  to  Sect.  | 
27,  which  $aves  the  Jurisdiction  of  Equity^  I 
on  the  ground  of  acquiescence  or  otherwise  ;  j 
it  is  therefore  the  more  necessary  that  this 
jurisdiction  sliould  be  well  understood  at  the 
present  day. 

Long  acquiescence  by  a  party  acquainted 
with  the  facts  is  a  bar  to  equitable  relief. 
(See  Selsey  r.  Rhodes,  2  Sim  &  Stu.  41.) 
So  also  length  of  time  or  long  acquiesocnce 
in  a  transaction  may  bar  relief  in  cases  where 
the  transaction,  if  impeached  witliin  a  rea- 
sonable time,  would  be  set  aside.  (See  Hickes 
r.  Cooke,  4  Dowl.  16.)     But  to  fix  acqui- 
escence upon  a  party,  it  should  unequivo- 
cally appear  that  he  knew  the  fact  upon 
which  the  supposed  acquiescence  b  founded, 
and  to  which  it  refers.     The  doctrine  of 
acquiescence  does  not  apply  where  all  the 
patties  are  under  the  influence  of  a  cojnmon 
pi^e  (see  2  Mer.  8^7) ;   and  where  a 
party  is  ignorant  that  Jie  Jias  a  right  to  dis- 
pute there  can  be  no  acquiescence.  See  Cbol- 
moDdetey  t>.  Clinton,  2  Mer.  362.     A  r^#- 
<tfi^i«  trmt  conairrin;^  or  acquiescing  in  a 
Vol.  I. 


breach  of  trust  by  the  trustee,  is  barred  of 
relief.  See  Walker  v.  S3rmonds,  3  Swanst. 
64 ;  Brice  u.  Stokes,  11  Ves.  319  ;  Ryder  r. 
Bickcrton,  id.  83.  n.  Underwood  t?.  Stevens, 
1  Mer.  712.;  Trafford  f>.  Boehm,  3  Atk.  444. 
In  the  former  case  it  was  observed  by  Lord 
Eldon  that,  "  it  is  established  by  all  the 
cases,  if  the  cestui  qu^  trust  joins  with  the 
trustees  in  that  which  is  a  breach  of  trust 
knowing  the  circuipstances,  such  a  cestui 
que  trust  can  never  complain  of  such  a 
breach  of  trust,  and  either  concurrence  in  the 
act  or  acquiescence  without  original  concur- 
rence, will  release  the  trustees;  but  Jhat 
is  only  a  general  nilc,  and  the  Court  roust 
enquire  into  the  circumstances  which  in- 
duced concurrence  or  acquiescence,  recollect- 
ing in  the  conduct  of  that  inquiry  how  im- 
portant it  is  on  the  one  hand  to  secure  the 
property  of  the  cestui  que  trust,  ^nd  on  the 
other  not  to  deter  men  from  undertaking 
trusts." 

But  this  doctrine  of  acquiescence  must  be 
construed  differently,  in  the  relation  of  hus- 
hand  and  tci/e.  In  Ilonner  v.  Morton,  3 
Russ.  65,  S.  P.  Watson  u.  Dennis,  id.  90. 
the  wife  had  a  vested  interest  in  remainder 
expectant  on  the  death  of  a  tenant  for  life, 
in  an  ascertained  fund,  the  tci/e  an4  tenant 
for  life  survived  ike  husband.  Previous 
to  the  death  of  the  husband  he  and  his 
wife  executed  four  assignments,  by  which 
they  assigned  portions  of  the  fund  for 
valuable  consideration;  a/ler  the  death  of 
the  husband  the  wife  assigned  to  one  of 
the  former  purchasers  by  indorsement  on 
the  first  purchase-dtHHl,  a  further  portion 

K 


Digitized  by 


Google 


98 


Laws  of  Real  Property, 


of  tlio  fnnd,  and  the  deed  recited  that  the 
purchaser  was  entitled  to  that  portion  of 
the  fund  he  had  first  purchased,  and  referred 
to  the  three  other  assignments.  She  after- 
wards filed  a  bill,  insisting  that  the  assign- 
ments made  while  her  husband  and  the 
tenant  for  life  were  living,  did  not  bind  her, 
and  the  question  rose  was,  whether  when  a 
husband  and  wife  have  assigned  to  a  pur- 
chaser for  valuable  consideration,  an  ascer- 
tained fund  in  which  the  wife  has  a  vested 
reversionary  interest  expectant  on  the  death 
of  a  tenant  for  life,  and  the  wife  and  the 
tenant  for  life  both  outlive  the  husband,  the 
wife  is  entitled  by  right  of  survivorship  to 
claim  the  whole  of  the  fund  against  such 
particular  assignee  for  valuable  conadera- 
tion. 

The  Lord  Chancellor  said,  that  this  fund 
was  a  chose  in  action  of  the  wife;  it  was  her 
reversionajj  chose  in  action.  Whether  the 
husband  has  the  power  of  assigning  his 
wife's  reversionary  interest  in  a  chose  in  ac- 
tion, is  a  question  which  has  been  repeatedly 
agitated,  and  has  excited  considerable  in- 
terest both  at  law  and  in  equity.  At  law 
the  choses  in  action  of  the  wife  belong  to  the 
husband  {^  he  reduces  them  into  possession. 
If  he  does  not  reduce  them  into  possession 
and  dies  before  his  vrife,  they  survive  to  her. 
When  the  husband  assigns  the  choH  in  action 
of  his  wife,  one  would  suppose  on  the  first 
impression,  that  the  assignee  would  not  be 
in  a  better  situation  than  the  assignor,  and 
that  he  too  must  take  some  steps  to  reduce 
the  subject  into  possession,  in  order  to  make 
his  title  good  against  the  wife  surviving. 
But  equity  considers  the  assignment  by  the 
husband  as  amounting  to  an  agreement  that 
he  will  reduce  the  property  into  possession; 
it  likewise  considers  what  a  party  agrees  to 
do  as  actually  done,  and  therefore  where  the 
husband  has  the  potter  of  reducing  the  pro- 
perty into  possession,  his  assignment  of  the 
chose  in  action  of  the  wife  will  be  regarded 
as  a  reduction  of  it  into  possession.  On 
the  other  hand,  his  Lordship  said,  he  should 
also  infer  that  where  the  husband  has,  not 
the  power  of  reducing  the  chose  in  action 
into  possession,  his  assignment  does  not 
transfer  the  property  till  by  subsequent 
events  he  comes  into  the  situation  of  being 


able  to  reduce  the  property  into  possession, 
and  then  his  previous  assignment  wiU  ope- 
rate on  his  actual  situation,  and  the  property 
will  be  transferred.  His  Lordship  con- 
cluded that  the  judgment  of  the  Master  of 
the  Rolls,  in  Purdew  r.  Jackson,  (a)  was 
right,  and  that  the  husband  dying  while  the 
wife's  interest  continued  reversionary,  had 
no  power  to  make  an  assignment  of  pro- 
perty of  this  description,  which  should  be 
valid  against  the  wife  surviving,  and  de- 
clared that  the  four  assignments  made  dur- 
ing the  husband's  life-time  could  not  be 
sustained. 

His  Lordship  observed*  upon  the  allega- 
tion, that  there  had  been  vmver  and  acqui- 
efcence  on  the  part  of  the  wife,  because  the 
suit  was  not  instituted,  and  the  assignments 
were  not  called  in  question  till  more  than 
seven  years  after  the  husband's  death ;  but 
the  bill  was  filed  the  month  foUovring  the 
death  of  the  tenant  for  life,  and  the  wife 
was  not  called  upon  to  take  any  step  till  the 
death  of  the  tenant  for  life. 

And  vrith  reference  to  the  assignment 
executed  by  the  wife  after  the  husband's 
death,  which  is  made  subject  to  the  former 
assignments  also  there  recited,  and  was 
relied  upon  as  amounting  to  a  recognition 
and  confirmation  of  those  assignments.  His 
Lordship  continued,  it  would  be  too  much 
to  attribute  such  an  e£Fect  to  such  recitals 
and  such  phrases,  which  were  intended 
merely  to  state  the  order  in  which  the  assign- 
ments were  to  have  priority.  See  on  this 
subject  Mitford  v.  Mitford,  9  Ves.  J.  99 ; 
White  V.  St.  Barbe,  1  Ves.  Si  B.  405 ; 
Homsby  9.  Lee,  2  Mad.  1 6 ;  Dawbury  o. 
Atkins,  Gilb.  Eq.  Rep.  88  ;  Grey  v,  Kent- 
ish, 1  Atk.  280 ;  Bates  v.  Dandy,  2  id.  208  ; 
1  Russ.  83,  3  id.  73,  and  cases  cited  in  the 
latter;  Bush  v.  Dalway,  1  Ves.  S.  19,  3  Atk. 
530 ;  Hawkins  v.  Obyn,  2  Atk.  549 ;  Duke 
of  Chandos  v.  Talbot,  I  P.  Wms.  602 ;  Theo- 
bald V.  Duffoy,  9  Mod.  102  ;  Woollands  t. 
Crowcher,  12  Ves.  J.  177 ;  Howard  t?.  Da- 
miani,  2  Jac.  &  W.  458  ;  Gayer  r.  Wilkin- 
son, I  Bro.  C.  G.  50 ;  Gage  v,  Acton,  1 
Salk.  827 ;  1  JA.  Raym.  1 1 5,  upon  which 
case  see  4  Term  Rep.  385,  where  Lord  Ken- 


(a)  1  Rvsi.  1. 
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jon  obaerred  iSbei  the  opinion  of  Lord  Holt 
wM  as  Kpagnant  to  the  rules  of  law  as  of 
eqatty. 

{To  be  eontmuedj 


TO  THE   EDITOR  OP  THE  LBQAL  GUIDE. 

ANSWER  TO  PROBLEM  V. 
In  the  first  place,  the  stat.  3  &  4  Wm.  4. 
c.  42.  (b)  sec.  2.  enacts,  that  actions  of  tres- 
pass, or  trespass  on  the  case,  as  the  case  may 
be,  for  injuries  to  the  real  estate  of  a  person 
deceased,  may  be  brought  by  his  executor 
or  sdministrator,  for  any  injury  dona  to  the 
lead  estate  of  such  deceased  commiited  in 
bis  life  time ;  so  that  such  injury  shall  have 
been  committed  within  six  calendar  months 
before  the  death  of  such  person  deceased; 
and  the  action  be  brought  within  one  year 
after  his  death;  and  for  which  an  action 
might  have  been  muntained  by  the  de- 
ceased: the  damages,  when  recovered,  to 
form  part  of  his  personal  estate.  This  enact- 
ment created  a  remedy  for  that  -damage 
which  had  no  provision  by  law.  The  same 
section  also  enacts  that  actions  (c)  may  be 
brought  against  executors  or  administrators, 
for  any  injury  to  property  real  or  personal, 
which  any  person  deceased  had  committed 
in  his  life  time  to  the  property  of  another, 
in  respect  of  such  property;  provided  such 
injury  should  have  been  committed  within 
six  calendar  months  before  such  person's 
death,  and  the  action  brought  within  six 
calendar  months  after  such  executors  or  ad- 
ministrators shall  have  taken  upon  them- 
selves administration;  and  the  damages, 
when  recovered  in  any  such  action,  to  be 
payable  in  the  order  of  administration  as 
simple  oootract  debts,  (d)  This  also  is  new 
law.  By  the  sUt  4  Edw.  3.  c.  7.,  a  right 
of  action  was  given  to  executors  for  a  tres- 
pass done  to  the  goods  and  chattbls  of 


(h)  Pcfsoml  actions  both  ex  eontraetu  and  ex  de- 
Hue  ara  afiected  by  this  tUtute,  which  was  passed  as 
sappleoMnU]  to  the  21  Jac.  1.  c.  16.,  the  provisions 
of  wluch  extended  to  Scotland.  By  sec.  7  of  this  act, 
howew,  M  part  of  the  United  Kingdom  of  Gieat 
Btiinn  aad  Irahmd,  nor  the  Isles  of  Man,  Guernsey, 
Jemy,  Ahkmey  and  Saik,  nor  any  islands  adjacent 
to  them  are  to  be  deemed  beyond  seas. — En. 

(«)  Of  Irsfposr,  or  tretpaa  m  the  eau. — En. 

\i)  See  TkL  Practice,  9  ed.  9.*£d. 


their  testator,  which  was  extended  by  25  Ed. 
3.  c.  5.  s.  5.  to  executors  of  executors;  and, 
by  an  equitable  eonetruction^  to  administra- 
tors also ;  so  that,  by  those  statutes,  an  exe- 
cutor or  administrator  might  have  main- 
tained an  action  for  an  injury  done  to  the 
personal  estate  of  the  testator,  or  intestate 
in  his  life-time,  whereby  that  estate  became 
less  beneficial,  whatever  the  form  of  action 
might  be.  But  the  stat.  of  Ed.  3.  did  not 
extend  to  the  freehold  of  the  testator,  and 
therefore  the  executors  or  administmtorp  be- 
fore the  act  3  &  4  Wm.  4.  c.  42.,  could  not 
have  maintained  any  action  relating  to  the 
freehold,  for  such  died  with  the  person,  un- 
less the  profits  of  the  estate  were  affected, 
to  render  the  personal  estate  of  the  deceased 
less  valuable ;  such  having  been  the  gist  of 
many  decisions. 

By  sect.  3,  positive  limitations  are  given 
to  actions  of  debt  for  rent,  upon  an  inden- 
ture of  demise,  all  actions  of  covenant,  or 
debt  upon  any  bond,  or  other  specialty,  and 
all  actions  of  debt,  or  scire  faeuu  upon  any 
recognizance,  (e)  to  ten  years  from  the  then 
session  of  Parliament,  or  twenty  years  from 
the  cause  of  such  actions.  (Bonds  securing 
money,  for  a  long  time  prior  to  this  act, 
were  presumed  to  be  paid,  or  satisfied  after 
twenty  years.)  Actions  by  the  party 
grieved,  one  year  after  the  end  of  the  session, 
or  within  two  years  from  the  cause  of  action, 
and  all  other  actions  within  three  years  from 
such  session,  or  within  six  years  after  the 
causes  of  action.  Sec.  14  also,  gives  a  new 
remedy,  by  enacting  that  an  action  of  debt 
on  simple  contract  shall  be  maintained  in 
any  court  of  law  agunst  any  executor  or 
administrator.  (/) 

In  actions  to  recover  any  debt  or  demand, 
depending  in  any  of  the  superior  courts,, 
where  the  sum  sought  to  be  recovered  and 
endorsed  on  the  writ  of  summons  does  not 


(f)  And  also  all  actions  of  debt  upon  any  awatd, 
where  the  submissioo  is  not  by  spectdtj,  or  for  any 
fine  doe  in  respect  of  any  copyhold  eaUtes,  or  for  an 
escape,  or  for  money  levied  on  any  jScr»/waa«,  and  all 
actions  for  penalties,  damages,  or  sums  of  money  given 
to  the  party  grieved  by  any  statute. — ^£n. 

(/}  Heretofore  an  action  of  debt  would  not  lie  in 
all  cases  against  an  executor  or  administrator.— £n. 
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exceed  20/.,  and  where  ho  difficult  question 
of  law  or  fact  is  likely  to  arise,  the  court  in 
which  the  same  is  pending,  or  a  judge  of  the 
court,  maj  order  the  issues  to  be  tried  before 
the  sheriff  of  the  county  where  the  action 
i:^  brought,  or  the  judge  of  any  court  of  re- 
cord for  the  recovery  of  debt  therein,  who 
is  to  summon  a  jury  to  try  such  issues,  and 
return  the  verdict  to  the  court  at  a  certain 
day,  in  term  or  vacation,  sec.  17. 

Sec.  21,  enacts,  that  in  all  personal  ac- 
tions (except  assault  and  battery,  fidse  im- 
prisonment, libel,  slander,  malicious  arrest 
•  or  prosecution,  criminal  conversation,  de- 
bauching the  plaintiff  s  daughter  or  servant) 
k  defendant  by  leave  of  the  court,  or  a  judge 
of  the  same,  wherein  such  action  is  pending, 
'  may  pay  money  into  court  by  way  of  com- 
pensation or  amends. 

To  prevent  unnecessary  delay  and  expense, 
by  sec.  22,  local  actions  may  be  tried,  by 
order  of  the  court,  or  a  judge,  on  the  appli- 
cation of  either  party,  in  any  other  county, 
than  where  the  venue  is  laid.  (^) 

In  actions  of  trover  or  trespass  de  bonis 
asportatis  also,  the  jury  upon  the  trial,  may 
if  they  think  fit,  give  damages  in  the  nature 
of  interest,  over  and  above  the  value  of  the 
goods  at  the  time  of  the  seizure  and  conver- 
sion. 

A  further  alteration  was  likewise  made 
in  the  law  regarding  executors  and  adminis- 
trators, suing  in  right  of  their  testator  or  in- 
testate; sec.  31,  enacting  that  they  should 
be  liable  to  pay  costs  to  the  defendant,  unless 
the  court,  or  judge,  should  otherwise  order, 
in  case  of  being  non-suited,  or  a  verdict 
passing  against  the  plaintiff;  and  in  all  other 
cases  where  he  would  be  liable  if  the  plain- 
tiff sued  in  his  own.  right,  upon  a  cause  of 
action  accruing  to  himself,  the  defendant 
should  have  judgment,  and  that  they  should 
be  recovered  in  like  manner.  (A) 

In  conclusion  aUow  me  to  return  thanks 
for  the  valuable  mode  you  have  adopted, 
in  making  your  pages  the  means  of  incit- 


(;)  For  which  purpose  the  court  or  judge  may  order 
a  suggestion  to  be  entered  on  the  record. — £i>. 

(h)  SecU  ;13,  enacts  that  no  wager  of  law  shall 
be  hereafter  aliowed.     See  Tid.  Pr.ed.  9.  649.— 


ing  to  diligence ;  and  to  say  to  my  fellow 
students,  that  they  bear  in  mind  qui  non 
laborat  non  mandiicetj 
I  remain, 

Your  obedient  servant, 
J.  E. 


PROBLEM  VII. 
What   ake   the   Changes   that   have 

BEEN  EFPECTEt)  BY  THE  StaTUTE  8  & 
4  W.  4.  C.  26,  AS  TO  THE  CoarpETEKCV 
ANii  Examination-  op  Witnesses. 


TO  THE  EDITOR  OF  THE  LEGAL  GUIDE. 

Sir, — ^I  shall  feel  much  obliged,  either  by 
your  fevouring  me  with  your  opinion  on  the 
following  case,  or  by  giving  it  publicity  in 
your  paper,  so  that  I  may  have  the  advice 
of  any  of  your  readers  on  the  subject. 

I  was  articled  in  the  latter  part  of  the 
year  1833  for  five  years,  and  served  for  two 
years,  when  my  he^th  became  so  bad  ih&t 
I  was  obliged  to  go  a  voyage  up  the  Mediter- 
ranean, where  I  remained  for  six  months  by 
the  advice  of  my  doctor,  and  with  the  con- 
sent of  ray  master,  who  will  make  affidavit. 

I  then  returned  to  my  office,  and  served 
one  year  and  a  half,  that  is,  till  the  expiration 
of  the  fourth  year,  when  I  again  became  ao 
ill,  that  I  was  again  necessarily  absoit  for 
the  space  of  three  months  ;  and  before  I  had 
so  far  recovered  as  to  be  able  to  tindergo  the 
fatigues  of  the  office,  circumstances  oc- 
curred to  make  me  give  up  all  idSa  of  serving 
the  remainmg  portion  of  my  artides,  whicb 
expired  in  the  mouth  of  October  last.  It 
has  since  become  necessary  that  I  Bhonld 
return  to  the  study  of  my  profession,  and  I 
particularly  wish  to  know  whether  in  your 
opinion  the  Conrt  would  make  a  conditioaal 
order  (at  present)  that,  on  my  undoing  Mp 
the  time  I  was  absent  my  service  sftiould  be 
deemed  sufficient,  without  being  articled 
again,  and  serving  a  full  term  of  five  years* 

The  principal  difficulty  arises  from  my 
articles  having  expired,  and  whether  tlie 
Court  would  allow  the  servicie  Under  Uay 
first  articles  to  be  coupled  with  any  after 
service.  The  only  case  at  all  in  point  is  £lx 
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)tete  UnthMik,  2  M.  &  P.  453,  wh^re  aper- 
000  after  setving  only  two  xnontln,  gave  up 
theprofefldoii,  toA  was  afterwards  aasagned  to 
a  solicitor,  and  served  a  tenn  of  two  years 
and  10  months  (he  was  a  B.  A.) ;  the  Court 
\iM  that  the  one  service  could  not  he 
coupled  with  the  otiier,  as  the  first  artides 
had  expired.  But  it  may  be  fairly  con- 
tended that  in  the  case  above  cited  there  was 
not  the  same  equitable  cause  for  relief,  I 
having  served  bona  fide  four  years. 

Atfd  moreover  the  Courts  seem  now  to 
be  patting  a  m<Mre  liberal  construction  of 
cases  of  mere  defective  service,  on  the  ground 
of  the  necessity  of  passing  an  examination. 
See  £z  parte  Hodge,  reported  in  your  Jour- 
nal, where  an  absence  of  above  12  months 
was  excused  on  the  ground  of  ill  health ; 
and  an  order  was  in  that  case  made  that  the 
applicant  be  allowed  to  go  in  for  his  exami- 
nation. — ^Yours,  &c.  J.  W.  B. 

OPINION. 

J.  W.  B.  has  most  certainly  an  equitable 
claim  upon  the  Court  for  relief ;  but  relief 
IB  involved  in  some  difficulty  by  reason  of 
{tie  arHciet  having  esepired. 

The  Statutes  2  Geo.  II.  c.  23.  sec.  5.  and 
22  €reo.  II.  o.  46.  s.  8.  requure  the  clerk  to 
continue  during  the  whole  period  specified  in 
the  contract  in  the  service  of  the  master,  and 
to  be  sctaiJly  employed  by  him  or  his  agent 
in  the  proper  business  of  an  attorney  or 
sfrfidtor. 

J.  W.  B.  is  in  error  as  to  Em  parte  Uh- 
Atnk^  2  M.  &P.  453,  being  ''the  only 
case  at  all  in  point,"  and  the  decision  in  that 
case  was  upon  the  msi^rftinient  of  that  which 
was  not  in  existence.  The  articles  having 
expired  previous  to  the  assignment. 

The  case  of  Bawlsy  2  Chitty  61.  b  more 
in  point ;  tVjere  the  derk  had  served  part  of 
his  time  wHk  a  nsaster,  Who  afterwards  left 
this  ediBfaitry,  and,  befoie  he  got  his  articles 
assigned,  tte  months  elapsed,  during  which 
he  did  not  serve ;  but  afterwards  served  the 
then  reolftinder  of  the  articles  with  another 
master,  and  applied  to  the  Court  to  be  ad- 
mitted, which  was  refiised  until  he  had  eerved 
the  lapeed  ten  months  under  new  artides. 
It  has  afeo  been  i^ed  that  the  five  yearn' 
seTS^niediii9th^C(minwU8.  tSee  Ex  parte 


mo,  2  W.  Blacks.  957.  In  Snnth's 
1  Dow.  &  Ry.  14.  the  olerk  had  served 
part  of  his  time  with  an  attorney  who  died 
before  the  clerkship  was  completed,  and  six 
years  elapsed,  after  which  he  served  the  lost 
time  with  another  attorney,  and  was  allowed 
to  be  admitted.  This  is  certainly  in  oppo- 
sition to  TayWs  case,  4  Barn.  &  C.  841 ; 
6  Dow.  &  Ry.  428 ;  5  Bam.  &  Co.  538 ; 
in  which  it  was  held  that  service  under  the 
first  articles  could  not  be  coupled  with  ser- 
vice under  the  second  articles  ;  but  in  that 
case  thefe  was  no  equitable  claim  for  relief. 

Matthews' s  case,  1  Bam.  &  A.  100.  also 
approaches  the  present ;  there  the  clerk  had 
served  two  years  and  a  half,  when  he  was 
prevented  by  illness  from  giving  regular 
attention  to  business  during  the  rest  of  the 
term ;  but  attended  as  his  health  permitted, 
and  the  Court  allowed  him  to  be  admitted. 

Ill  health  appears  to  be  the  equity  of  J. 
W.  Bk,  and  we  are  inclined  to  be  of  opinion 
that  upon  his  serving  his  lapsed  time  under 
neto  articles  he  will  be  entitled  to  admission. 

We  nevertheless  advise  him  to  apply  to 
the  Court,  as  in  Hodge's  case,  for  liberty  to 
go  before  the  examiner  under  his  expired 
articles^  offering  satisiiEKstory  evidence  of 
his  31  state  of  health,  relying  upon  Mat- 
thews's  and  Hodge's  cases  for  an  order. — 
En.  (i) 

CHANCERY  WARRANTS. 

to  THE  EDITOR  OF  THE  LEOAX  CFUIBfi. 

Sir, — I  wish  to  suggest  to  the  profession 
through  the  medium  of  your  valuable  work, 
an  alteration  in  the  form  of  the  warrant 
issuing  out  of  the  Master's  office  in  Chan- 
cery. 

The  present  form  is  as  follows :  "  By  vir^ 
tue  of  an  order  of  reference  I  do  appoint  to 
consider  of  the  matters  thereby  to  me  re- 
ferred, on  Saturday  next  at  1 1  of  the  clock 
in  the  forenoon,"  &c.  &c.  and  then  follows 
the  date,  &c. 

Now  it  would  be  much  better  to  follow 
the  example  adopted  in  the  Exchequer  war- 
rants, of  adding  not  only  the  day  of  the 
week,  but  also  the  day  of  the  month,  in  ^e 
warrant,  as  it  would  save  to  solicitors,  when 


(i)  See  Notice  to  Correspondeats. 
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taxing  coeto,  a  vast  deal  of  trouble,  and  a 
reference  to  the  Master's  books  to  ascertain 
the  exact  time  when  the  warrant  was  at- 
tended, as  the  production  of  the  warrant  now 
to  the  clerk  in  court  taxing,  onl^  shews  that 
the  warrant  was  returnable  on  "  Saturda7 
next  at  11,"  and  is  no  check  against  the 
solicitor's  bill,  which  only  shews  the  day 
of  the  month  of  the  attendance. — ^Yours, 
most  obediently.  B.  G.  S. 


COURT  OP  CHANCERY.—Z>ec.  6. 

CURTIS  r.  Llotd. 

Praetiee-^the  Right  of  a  Pldmtiff  to  dismisg  kig 

BUI. 

In  this  case  the  plainti^  who  had  filed  a  bill 
agjainst  the  defendant,  applied  to  have  it  dis- 
nussed  on  pay^ment  of  costs. 

The  Soaettor-General,  for  the  defendant, 
contended  that  when  the  Court  was  in  pos- 
session of  a  cause  by  commencing  its  dis- 
cussion, it  was  not  competent  to  tl^  plamtLQT 
to  dismiss  his  bill  on  payment  of  costs. 

Mr.  JVak^tM,  for  Uie  plaintiff,  likened  the 
case  to  a  non-suit  at  law,  and  quoted  the 
opinion  of  Lord  Hardwicke,  in  Carrington  v. 
Holly,  Dick.  280,  that  a  plaintiff  after  issue 
directed  may  at  any  time  before  issue  tried, 
move  to  dismiss  his  bilL 

The  Lord  Chancellor  said,  that  before 
argvtment  the  same  result  must  follow  from 
tiiie  non-appearance  of  the  plaintiff.  He 
could  not  understand  why  he  should  be  in  a 
worse  situation  in  consequence  of  informing 
the  Court  of  his  intention.  He  felt  no  diffi- 
culty in  allowing  the  plaintiff  to  dismiss  his 
bill  with  costs  in  the  present  case,  although 
he  was  not  aware  that  the  Court  had  gone  so 
far  as  Lord  Hardwicke  was  reported  to  have 
done. 

But  a  cause  once  set  down  for  hearing ^ 
the  bill  cannot  be  afterwards  dismissed  on 
mere  motion,  Lyonce  v.  Wye,  9  Price,  166. 
So  where  a  plaintiff  sues  on  behalf  of  him- 
self and  other  parties  concerned  in  the  same 
interest,  which  he  may  do  to  avoid  a  mul- 
tiplicity of  suits,  he  cannot  dismiss  his  bill 
after  decree^  because  it  not  only  provides  for 
himself^  but  for  other  persons.  White  v. 
Lord  Westmeath,  1  Beat.  177.  Nor  can  a 
plaintiff  dismiss  his  bill,  in  any  case  ctfier 
decree.  Ghiilbert  «.  HiJls,  2  Freem.  158 ; 
1  Ch.  Ga.  40. 

Nor  can  a  plaintiff  dismiss  his  bill  by 
consent  itfter  decree ;  but  an  arrangement 
for  disposing  of  the  fund  in  Court  may  have 


effect  by  consent  on  further  directions. 
Lashby  9.  Hogg,  1 1  Yes.  J.  6^2.  Nor  can 
he  move  to  dismiss  his  bill  after  the  trial  of 
issue.     Gartsider.  Isherwood,  Dick.  612. 

Nor  can  a  plaintiff  dismiss  his  bill  without 
coste,  Dixon  v,  Parke,  1  Ves.  J.  402. 
Anon,  1  id.  140.  But  he  may  do  so  with 
the  express  consent  of  the  defendant  in 
Court.  Fidelle  v.  Evans,  1  Cox,  27.  8.  C. 
1  Bro.  C.  C.  267.  With  coets  it  i$  of 
oourte.  .  Dixon  r.  Parke. 

Nor  can  a  bill  be  dismissed  by  agreement 
of  the  parties :  there  must  be  some  step 
taken  in  Court.  Bowe  v.  Wood,  1  Jac.  ic 
W.  345.— Ed. 

ROLLS  COURT.— Z>ec.  10. 

BuLMER  r.  Thomas. 
Practice — Injunction  ex  parte. 

Mr.  Pemberton  moved  for  an  injunction  ex 
parte.  The  bill  had  been  filed,  but  the  de- 
fendants had  not  appeared,  nor  had  they  been 
served  with  subpoenae. 

Lord  Lanodalb  said  he  was  afraid  of  such 
an  example.  The  plaintiff  filed  a  bill,  and 
gave  intimation  that  he  had  done  so ;  but  in- 
stead of  prosecuting  it  with  diligence,  no  sub- 
pcena  was  served,  and  now  he  came  as  if  the 
application  were  made  immediately  after  the 
bm  was  filed.    He  could  not  do  it  ex  parte. 

An  injunction  will  be  allowed  to  be  moved 
for  ex  parte  in  a  pressing  case  e^ier  the 
defendants  have  been  served  with  eubpamae^ 
and  entered  appearances.  See  Acraman  v. 
Bristol  Dock  Company,  1  Russ.  &K.B21; 
and  though  that  part  of  the  bill  preliminary 
to  the  prayer  for  subpoena  asks  for  an  in- 
junction, yet  if  the  prayer  is  not  also  for 
subpamOy  that  is  a  sufficient  ground  for  re- 
fusing an  injunction.  See  Ambler,  70,  note. 
—Ed. 

ClosIk  v.  Wilbbrporcb. 

Liability  of  an  Equitable  Assignee  to  perform 
Covenants  in  the  Lease,  (a) 

Major  Chse  filed  a  bill  against  the  defend- 
ant, to  compel  the  payment  of  a  sum  for  the 
repairs  of  a  fann-hoiue  and  premises  at  Kil- 
bum. 

The  premises  belonged  to  the  Rev.  Thomas 

Sde  Kipley,  by  whom  they  were  leased  to  a 
B.  Jemies  for  a  term  which  expired  in 
Michaebnas,  1835.  In  May,  1823,  Mrs. 
Jef&ies  underleased  the  premises  to  the  plain- 
tiff, who  afterwards  by  deed  poll,  in  1825, 
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aniraed  his  lease  to  three  tmstees  in  trust  for 
the  London  and  Westminster  Dairy  Company. 
That  company  did  not  succeed,  and  in  1826, 
the  lease  was  to  be  disposed  of  by  public 
ancdon,  and  particulars  ot  sale  were  prepared, 
but  it  was  not  put  up  to  auction,  for  tne  de- 
fendant became  the  purchaser.  Upon  this 
occasion  the  particulars  of  sale  were  used  for 
the  contract,  m  which  it  was  stated  that  the 
unexpired  term  of  the  lease  was  nine  years 
ud  a  half,  that  the  rent  was  300/.  a-year,  and 
the  tenant  bound  to  repair.  The  fourth  con- 
dition was,  that  the  purehaser  on  payment  of 
the  purefaase-moner  was  to  receive  possession 
of  the  lease  and  other  title  deeds,  but  was  not 
to  be  entitled  to  any  assignment  to  him,  or  to 
the  production  of  the  lessor's,  or  the  investi- 
gation of  the  vendor's,  title.  The  contract 
was  that  the  defendant  agreed  to  purehase, 
subject  to  the  annexed  conditions,  and  to  give 
the  sum  of  lOOT.  At  the  expiration  of  the 
term  Mrs.  Jefifries  brought  an  action  against 
Major  Close  upon  his  covenant,  in  the  under 
lease,  to  repair,  and  the  Major  gave  his  cog- 
novit for  450/.,  the  estimated  amount  of  the 
repairs,  and  filed  the  present  bill  against  the 
defendant  to  obtain  repayment  from  nim. 

Mr.  Pemherton,  for  the  plaintiff,  contended 
that  the  defendant  was  equitable  assignee  of 
the  lease ;  he  took  the  interest  in  the  &m  for 
the  whole  term  of  the  lease.  He  had  not  the 
legal  estate,  and  therefore  was  not  liable  at 
law,  but  was  liable  in  this  Court. 

Sir  C.  fFethereU,  for  the  defendant  said,  the 
hrm  was  at  Eilbum,  very  conveniently 
situated  for  a  dairv  for  the  supply  of  the  me- 
OopoBs,  and  the  plaintiff  took  it  at  a  rent  of 
MX.  a-jear.  In  1825,  the  annus  fatwu  of 
companies,  the  Westminster  Dairjr  Company 
porcnased  the  lease  from  the  plaintiff,  who 
was  a  shareholder  in  the  company,  and  con- 
tinued as  thek  manager,  but  the  farm  was  not 
a  land  of  milk  and  noney  for  the  company, 
which  soon  became  functus  officio.  There  had 
been  no  sssignment  to  the  company,  but  only 
to  trustees  named  for  them.  The  plaintiff 
got  for  his  lease  1,629^  from  the  company. 
When  the  company  was  dissolved,  the  de- 
fendant purehased  a  great  number  of  their 
cowa  and  stock,  and  bid  out  8,000/.,  but  he 
never  meant  to  be  assignee  $  he  did  not  wish 
an  assignment  from  the  plaintiff,  he  wished 
one  from  other  persons,  but  never  had  it. 
The  company  onlv  contracted  with  him  for 
the  possession  of  tne  land.  It  was  a  contract 
for  the  possession  during  the  remainder  of 
the  term,  and  not  a  contract  to  be  assignee, 
and  if  a  bill  for  specific  performance  had  Deen< 
filed,  the  defendant  could  not  have  been  com- 
pelled to  accept  of  an  assifninent  His  agree- 
ment was,  that  he  should  have  a  mere  naked 
possession,  should  be  occupant,  but  not  assig- 
nee. There  was  no  ri?ht  to  compel  him  to  be 
assignee,  nor  any  legal  liabiht^  on  him  to  pay 
for  the  repairs.  To  make  him  liable  would 
be  a  mischievous  precedent,  as  it  would  lead 
to  an  inference  that  from  a  bare  possession 
the  party  possessing  was  an  assignee.    • 


Mr.  Tmniof  contended  that  if  the  plaintiff 
had  any  remedy  it  was  at  law.  The  company 
ought  to  paj  for  the  repairs,  and  the  plaintiffii 
had  funds  m  their  hands.  It  was  a  demand 
in  the  nature  of  damages,  and  Courts  of 
Equity  never  save  that  relief.  From  the 
moment  he  paid  rent,  the  defendant  became 
tenant  frrom  year  to  year ;  but  he  had  had  no 
right  to  call  for  the  possession  of  the  lease  or 
for  an  assignment,  and  consequently  was  not 
liable  as  assignee. 

Mr.  Pemberton  replied,  that  the  defendant 
was  equitable  assignee,  and  therefore  the  re- 
medy was  in  equity,  and  not  at  law,  and  the 
defendant  was  answerable  for  the  repairs. 

Lord  Langdale  said,  it  was  an  agreement 
to  have  in  equity  the  leasehold  interest  to 
purchase  the  equitable  interest  in  the  whole 
leasehold  estate,  but  not  to  have  a  lend 
assignment.  If  the  defendant  had  acceptea  a 
legELl  a88ifi;nment,  there  could  have  been  no 
doubt  of  his  legal  liability ;  the  lessee  would 
have  been  a  surety,  and  entitled  to  call  for 
his  indemnity,  and  then  it  would  not  have 
been  necessarv  to  come  to  this  Court.  He 
thought  the  defendant  had  all  the  equitable 
interest,  and  his  obligation  was  co-extensive 
with  his  interest,  ana  he  was  bound  to  in- 
demnify the  plaintiff.  He  was  not  sure  that 
450/.  was  the  sum  to  be  paid,  and  if  the  parties 
could  not  agree  on  that  point,  diere  must  be 
an  inquiry. 

See  ante  p.  !S5 ;  and  we  need  only  add 
that  the  rule  of  law  is  now  clearly  set- 
tled, that  to  charge  any  person  in  cove- 
nant as  assignee,  Jirst,  the  covenant  must 
relate  to  the  land  demised,  and  secondly^ 
there  must  he  a  privity  of  estate  between 
the  assignee  and  covenantee;  and  if  he 
is  to  be  charged  as  assignee  of  the  lessee, 
he  must  have  in  him  the  whole  term  and 
interest  of  the  lessee.  So  if  the  subject 
matter  of  a  covenant  running  with  the  land 
has  existence  at  the  time  of  the  demise,  the 
assignee  is  bound,  though  he  be  not  named ; 
but  a  covenant  in  a  lease  can  only  affect 
assignees  ckuming  subsequent  to  the  lease. 
See  Chandoe  v.  Brownlow,  2  Ridgw.  P.  C. 
406.412. 

As  regards  the  case  here  reported,  we 
believe  it  to  be  the  first  of  its  kind.  Upon 
principle,  it  having  been  proved  that  the 
defendant  had  been  in  possession  as  equita- 
ble assignee  of  the  lease,  tchen  it  expired^  he 
was  in  equity  liable  to  all  breaches  of  cove- 
nant for  which  his  lessor  had  suffered  damage, 
and  for  which  he  bad  no  remedy  at  law. — 
Ed. 


Digitized  by 


Google 


104 


Law  Reports. 


QUEEN'S  BENCH. 
Michadmas  Term,  1838. 


Bartram  V.  Caddy. 

Promissory  Note — as  to  its  being  re-issued. 

This  action  was  brought  by  the  indorsee  of 
a  promissory  note  for  200f.,  payable  on  de- 
mand,, against  the  indorser.  To  these  two 
geas  were  pleaded,  first,  that  Hatherley  and 
amlyn  made  the  note,  and  that  the  defend- 
ant had  indorsed  it  as  a  security  for  a  debt 
due  from  the  plaintiff  to  them,  which  debt 
was  paid,  and  then  that  the  note  had  been  re- 
delivered to  Hatherlejjr  and  Hamlyn,  and  that 
the  latter  had  placed  it  with  the  plaintiff  as  a 
security  for  a  debt  of  his  own.  There  waa  a 
second  plea,  that  Hamlyn  had  been  guiltv  of 
fraud,  and  the  plaintiff  of  negligence.  These 
pleas  were  demurred  to,  and  me  point  was, 
whether  this  second  indorsement  was  not,  by 
the  55  Geo.  HI.  c.  184,  illegal. 

The  Court  held,  that  the  debt  having  been 
paid,  for  which  the  note  had  been  originally 
given,  it  had  been  satisfied ;  and  in  the  case 
of  Freakley  v.  Fox, (A:)  it  had  been  decided,  that 
under  such  circumstances  a  note  could  not  be 
re-issued,  and  the  statute  fully  bore  out  this 
ruling,  because  the  note  had  evidently  been 
treated  as  satisfied. 

Judgment  for  the  defendant. 

See  also  Workford  v.  Workford,  1  Salk. 
299;  Cbwtham  i>.  Ward,  1  Bos.  &  PuU.  630. 
An  acceptance  is  void  in  all  cases  in  the 
hands  of  a  person  aware  of  an  illegality  in 
its  making  or  issue, — Ed. 


Dee.  6. 

Sittings  at  Nisi  Prius, 

Samuel  v.  Davis. 

Subpoena — Liability  of  Partners  to  attend  a 

Stroma  served  upon  one  of  them. 

Tim  was  an  action  brought  to  recover  the 
amount  of  the  expenses  to  which  the  plaintiff 
had  been  put  to  in  consequence  of  the  defend 
ant  not  having  attended  the  Court  as  a  wit 
nesB,  in  pursuance  of  his'subpcsna. 

The  defendant  pleaded,  nrst,  the  general 
issue — ^not  guilty :  and  several  special  pleas. 

It  appeared,  that  there  had  been  a  cause  in 
the  Exchequer  in  which  the  plaintifT  was  a 
party,  and  that  is  was  requisite  to  produce  a 
warrant  which  had  been  issued,  and  which 
had  been  directed  to  the  defendant  Davis  and 
to  Whittaker,  who  were  sheriflf  s  officers.  The 
attorney  of  Mr,  Samuel,  therefore,  went  to 
Davis  and  served  him  with  a  eubposna  to  at- 
tend and  produce  the  warrant ;  upon  which 
occasion  Dwns  told  him  that  he  knew  nothins^ 
of  the  transaction,  but  that  ttie  warrant  luid 
been  executed  by  his  partnear  Whittaker,  who 
was  the  proper  person  to  be  subpoenaed.  The 
Attorney  told  him  he  did  not  eare  which  of 
them  attended,  but  the  warrant  must  he  in 

(k)  Man.  i  Ry.  22. 


Court.  He  left  the  subpoana  with  I^vis,  and 
endeavoured  to  find  Whittaker,  to  pve  hinx 
one  also,  but  he  could  not  find  him.  Th<5 
cause  was  subsequently  put  down  for  trial 
in  a  list  of  causes  which  were  to  he  tried  on  a 
Saturday.  Whittaker  was  in  attendance  at 
the  court  the  whole  of  that  day  with  the  war- 
rant, but  the  cause  was  not  called  on,  and  he 
was  not  subposnaed :  the  case  was  then  put  in 
the  list  for  Monday.  On  that  day  the  case 
was  called  on,  when  the  attorney  remarked 
that  Whittaker  had  not  arrived.  Mr.  Kelly 
then  said,  if  the  warrant  was  not  there,  the 
record  must  be  withdrawn,  and  the  record  was 
withdrawn.  Whittaker  arrived  within  a  very 
few  minutes  afterwards.  The  case  was  tried 
some  months  afterwards,  when  Whittaker  at- 
tended, and  gave  his  testimony,  and  Mr. 
Samuel  recovered.  The  plaintiff  nad  been  put 
to  about  2(V.  extra  expense  in  consequence  of 
the  record  having  been  withdrawn,  and  he 
brougrht  this  action  to  recover  that  amount 

This  was  the  case  for  the  plaintiff. 

Sir  F.  Pollock  then  submitted  that  a  party 
could  not  be  legally  called  upon  his  subpoena 
until  after  the  jury  were  sworn ;  that  although, 
in  order  to  save  time,  a  practice  had  been  in- 
troduced of  calling  witnesses  before  the  jury 
were  sworn,  yet  that,  under  such  circum- 
stances, an  action  would  not  lie  against  a  per- 
son who  did  not  appear  when  so  called. 

Lord  Denman  said  he  would  be  sorry  to  have 
it  supposed  that  it  was  necessary  first  to  swear 
the  jury ;  he  was  clearly  of  opinion  that,  if 
the  witnesses  did  not  appear,  it  was  the  duty 
of  the  counsel  to  withdraw  the  recordj  and  the 
witness  would  be  liable  to  the  expenses.  It 
appeared  to  him,  that  all  the  special  pleas 
must  be  found  for  the  plaintiff,  but  he  thought 
the  jury  would  say  the  defen<Wt  was  entitled 
to  the  verdict  under  the  plea  of  not  enilty, 
because  the  loss  was  sustained,  not  by  me  ab- 
sence of  Davis,  but  by  reason  of  another  man 
not  being  there  who  could  have  given  the  ne- 
cessary evidence.  It  was  an  abuse  of  langua^ 
to  say  that  Davis  was  the  eause  of  the  record 
being  withdrawn. 

iSe  Jury  asked,  whether  one  partner  was 
not  answeiable  for  the  other  P 

Lord  Denman  said,  not  for  the  wrong  of 
another.    Here  Whittaker  was  the  partv^  men- 
tioned to  the  attorney  by  Davis,  and  the  mo- ' 
ment  he  eame  on  the  Saturday  they  ought  to 
have  subpoenaed  him. 

Sir  F,  Pollock  addressed  the  jury  for  the  de- 
fendant, urging  that  Davis  had  given  every 
requisite  iaformation  to  the  attorney,  who 
ought  to  have  subpcenaed  Whittaker.  He 
then  subimtted  that  it  was  perfectly  evident 
the  non-attendance  of  the  witness  wa«  not 
the  cause  of  the  trial  being  postponed,  but 
that  that  was  made  an  excuse,  as  counsel  con- 
sidered the  plaintiff  could  not  go  to  trial  safely 
without  the  x>roductioa  of  a  warrant  of  at- 
torney, which  at  that  time  they  had  not  sot. 
He  also  urged  upon  them  that  it  was  evi<&nt 
the  parties  relied  entirely  upon  Whittaker, 
and  bad  given  up  all  idea  ot  Ihivie  heinflr  a 
witness;  and  if  they  had  waited  for  a  ftw 
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mmnteg,  or  had  sent  round  to  the  coffee- 
houses in  the  neighbourhood,  in  sll  probability 
thej  might  have  found  him ;  but  instead  of 
doing  t&t  they  had  instantly  caught  at  his 
absence  as  an  excuse  for  withdrawing  the 
Roord :  the  plaintiff,  therefore,  could  not  re- 
coyer  the  expenses  from  the  defendant,  who 
had  not  at  all  interfered  in  the  matter. 

Lord  Denman  then  again  addressed  the 
juiy,  and  said,  that  witnesses  were  bound  to 
be  m  attendance  when  called  upon,  and  that 
it  was  not  the  duty  of  counsel  to  postpone  a 
cause  until  the  witnesses  might  arrive ;  there 
was  great  inconyenience  in  doing  this^  as  it 
had  a  tendency  to  make  persons  careless  in 
their  attendance,  and  it  was  important  they 
should  know  that  they  exposed  tnemselves  to 
mt  peril  by  their  neghgence.  If  the  jury 
UKmgnt  there  had  been  improper  haste,  and 
that  there  wbs  a  decided  disposition  on  the 
part  of  the  plaintiff  to  have  the  cause  post- 
poned, when  they  had  reason  to  believe  the 
witness  was  almost  in  attendance,  they  would 
find  a  Ycxdict  for  the  defendant;  and  he 
vodd  put  it  to  them  whether  upon  their  oaths' 
they  orald  say  that  the  absence  of  this  indivi- 
dual, Davis,  was  the  cause  of  the  withdrawal 
of  the  record;  he  owned  the  fbcts  appeared  to 
him  to  be  dear,  and  that  his  absence  was  not 
the  reason. 

The  jury  retired  for  a  great  length  of  time, 
and  then  came  into  Court. 

Lcxrd  Dbnhan  then  said  he  had  left  two 
qaestiona  for  their  consideration,  and  he 
wished  to  know  whether  they  disagreed  upon 
bodiof  them. 

The  jury  said,  they  disagreed  upon  what 
they  considered  to  be  the  main  pomt,  which 
was  whether  Davis  should  be  liable  or  not. 

Lord  Dknman  said,  that  was  the  question 
in  the  cause,  and  would  depend  upon  whether 
or  not  the  record  was  withdrawn  oy  reason  of 
the  defendant's  absence. 

The  jury  said,  it  was  not  likely  by  any 
chance  that  they  should  agree. 

Lord  Denmak. — Grentlemen,  you  don't  agree 
by  chance,  it  is  bv  reason,  and  hj  looking  at 
the  evidence,  and  now,  considering  the  in- 
formation given  by  Davis  to  the  attorney,  that 
Whittaker  could  give  the  requisite  evidence, 
the  attendance  of  Whittaker  on  the  Saturday, 
and  his  attendance  on  the  trial,  can  you  say 
that  the  record  was  withdrawn  in  consecjuence 
of  the  absence  of  that  individual,  Davis  ?  I 
request  you  will  give  that  question  your  calm 
consideration. 

Thtjwy  returned  a  verdict  for  the  defendant. 

Dec.  10.  , 

THE  BIIMINOHAM,  BRISTOL,  AND  THAMES  JUNC- 
TION RAILWAY  COMPANIES  V.  LOCKE. 

^9mt  Stock  Companies, — Liability  of  Share- 
holders to  cam  on  their  eharee*  —  Scrip 
tharee.  (f) 

This  was  an  action  brought  to  recover  200/.> 
or  the  amount  of  calls  on  40  shares  in  the 


Vol.  I. 


(0  Ante  p.  20. 


railway.  The  defendant  pleaded  that  he  was 
not  indebted;  that  at  the  time  of  such  calls 
being  made  he  was  not  a  proprietor,  and  that 
after  ne  had  become  a  proprietor,  the  directors 
had  declared  the  shares  in  question  were  for- 
feited. 

The  Attorney  General  for  the  plaintiff,  The 
defendant  held  scrip  for  40  shares,  and  had, 
in  September,  1836,  claimed  to  be  registered 
for  them,  and  that  his  name  was  entered  in 
the  books  of  the  company  accordingly ;  that 
calls  were  regularly  made  and  advertised,  but 
that  the  defendant  had  not  paid  any  of  them ;. 
that  he  had  attended  one  of  the  meetings  of 
the  company  and  claimed  to  vote,  but  was  not 

Sermitt^  to  do  so,  on  account  of  his  being  in 
efault.  It  was  admitted,  on  the  cross-exami- 
nation of  the  plaintiff's  witnesses,  that  the  de- 
fendant was  not  an  original  subscriber  to  the . 
Parliamentary  contract  to  whom  scrip  shares 
had  been  issued,  and  it  was  also  admitted  that 
other  proprietors  were  registered  in  respect 
of  the  same  shares  as  Mr.  Locke  had  de- 
manded to  be  registered  for,  and  that  they 
had  registered  him  for  other  niunbers  than 
those  he  claimed. 

Sir  W.  FoUett  for  the  defendant  contended 
that  it  had  not  been  shown  that  he  had 
become  a  proprietor  in  the  way  pointed  out  by 
the  act  in  respect  of  shares  sold  after  the 
passing  of 'the  Act,  which  required  it  to  be  by 
a  prompt  conveyance  in  the  form  prescribed, 
and  which  was  to  be  registered  or  memorialized 
in  the  company's  Ixxmks.  That  with  respect 
to  the  register  itself,  the  act  required  that  the 
amoimt  of  subscriptions  should  be  entered  on 
the  books ;  but  here  there  was  no  such  entry. 
That  it  was  necessary  the  sums  paid  should 
appear  for  the  safety  of  the  parties,  as  showing 
for  what  sum  they  were  to  have  credit.  In 
the  present  instance,  when  the  defendant 
claimed  to  be  registered  in  respect  of  the  scrip 
which  he  held,  his  name  was  put  down  for 
other  numbers  than  those  purchased  or  men- 
tioned in  his  scrip  receipts.  That  the  latter 
were  registered  to  other  proprietors,  and  who 
consequently  were  held  uable  as  well  as  the 
defendant.  It  was  further  urged  that,  sup- 
posing the  defendant  to  have  been  at  anv 
time  a  registered  proprietor,  in  the  secretary's 
letter  for  payment  it  was  expressly  stated  that 
if  default  was  made  in  payment  on  or  before 
a  given  day  the  shares  would  be  declared 
foifeited,  and  that  the  defendant  acting  upon 
this,  preferred  having^  his  shares  forfeited,  and 
therefore  had  not  paid  the  calls,  and  that  he 
considered  the  shares  had  become  forfeited 
accordingly. 

Mr.  Justice  Coleridge  said,  the  directors 
had  the  power  of  declaring  the  shares  for- 
feited. In  the  notice  they  said  the  shares 
would  be  declared  forfeited;  that  was  a  de- 
claration that  something  would  be  done  at  a 
fdture  time.  No  subsequent  declaration  was 
made,  and  therefore  the  shares  were  not  for- 
feited. It  appeared  that  the  defendant  had 
attended  a  meeting,  and  held  up  his  hand  as 
a  voter,  but  was  told  he  could  not  vote  because 
he  had  not  paid  up.    It  did  not  appear  that 
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at  that  time  the  defendant  stated  that  he 
knew  his  shares  were  forfeited!  therefore  he 
(Mr.  Justice  Coleridge)  considered  the  direc- 
tors had  not  declared  the  shares  forfeited. 
That  plea  was  not  made  out.  There  was 
more  mfficulty  on  the  other  point ;. his  opinion, 
however,  was  against  the  defendant,  and  that 
he  must  be  taken  to  be  a  proprietor.  The 
shares,  although  not  the  same  in  number 
were  the  same  in,  amount,  and  the  de- 
fendant's name  appeared  as  a  registered 
proprietor:  there  was,  therefore,  a  prima 
facie  case  made  out  by  the  plaintiff.  His 
opinion  also  was,  that  the  136th  section  did 
not  apply  to  the  scrip  shares,  but  to  the  sealed 
certificates.  The  defendant's  counsel  had 
contended  that  that  section  pointed  out  the 
only  mode  by  which  the  property  in  these 
scrip  shares  could  be  transferred,  and  that  the 
company  had  no  right  to  hold  the  defendant 
and  the  original  subscriber  liable.  He  felt 
there  was  some  difficulty  in  this,  but  as  neither 
party  would  be  bound  by  his  opinion,  he 
should  direct  the  jury  to  find  for  the  plaintiflT, 
giving  the  defendant  leave  to  move  the  Court 
upon  all  the  objections  to  enter  a  non-suit. 
Verdict  for  plaintiffs  for  213/.  9*. 


COURT  OP  EXCHEQUER. 

Michaelmas  Term, 
Sittings  m  Banco  before  Lord  Abingbh,  &c. 

Tickler  v.  Innes. 

Setting  aside  Proceedings  for  Irregularity  of 

Service — what  sufficient  Affidavit  for, 

Mr.  Home  moved  to  set  aside  all  proceed- 
ings in  this  cause  for  irregularity.  Tne  appli- 
cation was  founded  on  affidavits  which  dis- 
closed the  following  state  of  facts.  A  stranger 
called  at  the  house  of  the  defendant,  and  the  door 
being  opened  by  a  friend  then  in  the  house, 
the  man  said  to  him  "  Are  you  Mr.  Innes  ?  " 
to  which  he  replied,  "  No,  I  am  not ; "  when 
the  man  said,  "Then  will  you  ^ve  him  this?" 
at  the  same  time  offering  to  him  the  copy  of 
the  writ  in  this  action ;  to  this  the  defenamit's 
friend  said,  "  No,  I  won't,"  and  rejected  the 
paper,  which  beine^  out  of  the  man's  hand,  fell 
to  the  ground  in  the  street,  where  it  was  left, 
and  the  man  went  away  while  the  door  was 
closed.  This,  it  was  submitted,  could  not  be 
held  to  be  such  a  service  as  would  be  main- 
tained by  the  Court. 

Lord  Abinger. — It  certainly  does  not  ap- 
pear that  there  was  any  service  there  j  but  do 
you  swear  that  you  have  not  had  any  other 
notice  at  all  of  the  institution  of  legal  pro- 
ceedings against  you  ? 

Mr.  Home, — ^N9,  my  Lord  j  that  fact  does 
not  appear. 

Lord  Abinger. — Then  you  cannot  take  any 
thing  by  your  motion ;  for  it  may  very  well  be 
that,  though  the  defendant  never  was  served 
on  this  particular  occasion,  either  personally 
or  through  his  friend,  yet  he  may  nave  been 
served  munde.    Your  affidavit  does  not  shew 


that  you  have  not  in  fact  hod  all  the  notice 
which  we  should  require  on  your  behalf,  ta 
compel  your  appearance  in  court,  though  there 
was  a  failure  in  the  instance  set  forth  by  it^ 
and  therefore  we  cannot  help  you. 
The  rule  was  refused  accordingly* 

Hooper  v,  Annbs  and  others. 
Law  of  Distress — some  Damage  implied  in  all  eX' 

eessive  Distresses — Trespass  on  the  case  for 

an  excessive  Distress, 

At  the  trial  it  was  proved  that  the  plaintiff 
had  taken  a  house  of  the  defendant  Annes  at 
a  certain  rent,  and  that  a  distress  was  put  in 
at  a  time  when  it  was  alleged  that  rent  waa 
due  for  only  one  quarter,  wnereas  goods  were 
seized  which  covered  by  a  mat  d^  the  sum 
which  the  landlord  claimed,  namely,  half-a- 
year ;  under  these  circumstances,  Lord  Abin- 
ger, by  whom  the  cause  was  tried,  ^t  having 
been  admitted  that  the  greater  sum  was  due 
for  rent,  left  it  to  the  jury  to  say,  whether  any 
damage  could  have  accrued  to  the  plaintiff 
by  the  broker  holding  all  his  goods  in  posses- 
sion for  a  few  hours,  while  he  had  the  free  use 
of  them,  in  the  house; — on  which  the  jury 
found  that  there  were  none,  and  therefore  a 
verdict  was  entered  for  the  defendant  ge- 
nerally. 

Serjeant  Andrews  now,  (Nov.  5,)  moved  on 
this  point  for  a  new  trials  on  the  ground  of  am 
alleged  misdireetion  in  this  respect,  on  the 
part  of  the  learned  Chief  Baron.  It  was  aa 
injury  in  the  eye  of  the  law,  for  which  it  im- 
plied damages ;  they  might  be  nominal,  but 
still  some  there  were,  and  it  ought  not  to  have 
been  left  to  the  jury  to  say  whether  there  was 
any  at  all.  Even  though  the  goods  were  not  sold, 
yet  if  more  are  seized  man  would  reasonably  sa- 
tisfy the  distress,  all  the  parties  implicated  are 
liable  in  some  extent  to  the  tenant  for  the 
wrongful  act  thus  committed.  This  is  clearly 
laid  down  in  the  case  of  Baylis  v.  Bishop,  in 
7  Bing.  155,  where  it  is  said,  that  the  act  of 
seizure  itself  is  an  injury. 

Baron  Gurney. — That  was  a  wrongful 
seizure  ab  initio — ^here  the  seizure  was  right  in 
the  first  instance. 

Serjeant  Andrews, — It  is  submitted^  that  the 
principle  is  the  same,  for  the  broker  has  no 
better  right  to  seize  more  goods  than  are 
enough  than  he  has  to  seize  any  when  nothing 
is  due. 

Baron  Parke. — You  say  that  the  plaintiff 
sustains  a  legal  injury  and  damage  by  the  dis^ 
tress  being  put  in  for  more  thftn  would  have 
been  due  under  any  circumstances  ? 

Serjeant  Andrews, — Yes ;  and  of  the  degree 
of  damage,  not  the  existence  of  it,  ought  the 
jury  to  be  the  judges.  Here,  however,  it  was 
left  to  them  to  say,  whether  any  dama^  could 
have  accrued ;  while  the  proper  question  was, 
how  much ;  the  law  in  foct  having  decided 
that  some  had  been  incurred.  The  damages 
might  be  nominal  indeed — ^but  then  the  jury 
ought  to  be  told  that  the  law  gives  some. 

Baron  Parke. — I  am  afraid  that  it  is  a  case 
in  which  some  damage  must  be  given,  though. 
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%  fazUnng  and  a  certificate  would  amply  meet 
the  justice  and  merits  of  the  action. 
Rule  niii  therefore  granted  for  a  new  trial. 


Saints  BURT  v.  Matthew. 

Statute  of  Fraude—a  Contract  to  sell  the  Pro- 
duce of  a  certain  Close  deliverable  on  a  future 
day,  not  an  Agreement  for  an  interest  m  Land. 

Action  on  the  case  for  not  delivering  a  quan- 
tity of  potatoes  according  to  agreement 

IPlea — nofi  assumpsit. 

At  the  trial  b^Iore  Coltman,  J.,  at  the 
last  Wiits  Assizes,  it  appeared  that  the  parties 
made  the  bargain  early  m  the  year  at  a  pubUc- 
hooBe.  The  terms  of  which  were,  that  the 
defendant  should  sell  to  the  plaintiff  the  crop 
of  potatoes  then  growing  in  a  certain  close, 
which  he  was  to  have  at  **  digging"  time  on 
aendiag  for  them,  and  providing  the  labour. 

A  verdict  having  been  taken  for  the  plaintiff, 

Crateder,  Q.  C,  now,  Nov.  8,  moved  to  enter 
anonsait,  on  the  ground  that  this  being  an 
agreement  for  the  sale  of  an  interest  in  land, 
k  ought  to  have  been  reduced  to  writing  by 
the  provisions  of  the  statute  of  frauds,  and  not 
having  been  so  reduced,  was  null  and  void. 
At  the  time  the  bargain  was  made,  the  subject 
of  it  was  growing  in  the  ground,  and  was  un- 
certain in  Its  extent.  The  potatoes  could  not 
then  be  transferred,  and  they  required  the  care 
and  attention  of  human  labour  to  bring  them 
to  perfection,  while  they  also  were  dependent 
upon  the  land  in  the  meantime.  In  support 
of  this  view,  the  cases  of  Parke  v.  Stannilard, 
11  East  362,  and  Evans  r.  Roberts,  5B.  & 
C.  8:29,  are  cited,  in  which  latter  a  distinc- 
tion is  made  between  what  is  the  ordinair 
prodoce  of  land  and  that  which  is  the  result 
of  care  and  attention.  But  in  the  case  of 
the  Earl  of  Falmouth  v.  Thomas,  Lord 
Lyndhurst  states,  that  growing  crops  are 
within  the  statute  of  frauds,  and  the  subject 
of  an  M;reanent ;  and  in  Carrington  v.  Roots, 
2  M.  &  W.,  the  impression  of  the  Court 
seems  to  have  been,  that  growing  grass  was 
an  interest  in  land. 

Per  Curiam,  however-^We  do  not  think  that 
the  objection  is  well-founded.  The  contract 
was  clearly  nothing  more  than  an  undertaking 
to  deliver  at  a  future  time  the  produce  of  a 
certain  close,  be  it  what  it  might,  at  so  much 
per  sack.    The  verdict  therefore  must  stand. 

Sabib  Case. 
Power  to  amend  (^tiite  discretionary  in 
judge — and  term  in  which  a  new  trial  wiU  be 
granted  for  such.  Crowder  also  moved  for  a 
new  trial  on  the  CTound  of  the  Judfi;e  at  nisi 
prius  having  made  very  extensive  alterations 
and  amendments  in  the  contract  set  out  in  the 
declaration,  and  also  in  some  of  the  introduc- 
tory averments — but  this  motion  was  also 
refused; 

Lord  Abinger,  C.  B.  saying  that  the  power 
to  amend  is  quite  discretionary,  or  it  would 
be  nugatory — unless  you  can  shew  by  affidavits 
that  the  defence  was  really  prejudiced,  or  that 
you  would  have  been  able  to  offer  a  good  de- 


fence to  such  an  amended  contract  if  you  had 
known  of  its  terms  before.  We  cannot  grant 
your  application. 

Rule  refused  accordingly  on  both  grounds. 

Badham  v.  Hatlgt.    Nov.  24* 

fVhen  the  Court  has  once  ordered  either  party  to 
give  security  for  costs  on  quitting  its  juris- 
diction^ it  will  not  rescind  such  order. 
Mr.  IVhately  applied  to  the  Court  to  rescind 
an  order  on  the  plamtiff.  Which  called  upon  him 
to  find  security  for  costs  of  the  action,  on  the 
groimd  that  he  was  then  about  to  quit  Eng- 
knd.  This  was  complied  with,  and  a  most 
responsible  security  ^ven  by  the  bond  of  a 
friend.  The  plamtiff,  however,  since  that 
period  had  retunied  to  this  country,  and  as  he 
was  sworn  for  the  purpose  of  this  apx>lication , 
with  an  intention  of  taking  up  his  permanent 
residence  here.  The  object,  tnerefore,  of  this 
motion  was  to  obtain  a  release  of  the  surety 
from  the  obligation  of  his  bond,  which  was  now 
unnecessary. 

Per  Curiam,  we  cannot  ^nt  such  a  motion, 
as  it  would  lead  to  a  practice  fraught  with  the 
greatest  inconvenience.  When  once  security 
has  been  ordered  and  found  for  costs,  it  is 
much  better  to  allow  things  to  go  on  to  the 
end,  without  any  other  clmnge ;  otherwise  we 
should  always  be  subject  to  similar  applica- 
tions, and  when  the  suretv  has  been  released, 
how  can  we  tell  but  that  the  party  may  choose 
to  go  off  again,  in  which  event  another  appli- 
cation for  costs  would  be  rendered  necessary. 
For  these  reasons  we  are  of  opinion  that  tliis 
rule  ought  not  to  be  granted. 
Rule  refused  accordingly. 

In  re  Archer. 

Power  of  Court  to  enforce  the  delivery  of  an 
Attorney's  bilL 

In  this  case  a  rule  had  been  obtained  by 
R.  V.  Richards,  calling  on  the  attorney,  Mr. 
Archer,  to  shew  cause  why  he  should  not  de- 
liver hi«s  bill  of  costs  to  the  defendant,  so  that 
he  might  ascertain  the  amount  of  it  and  the 
manner  in  which  certain  monies  had  been 
appropriated  by  the  attorney,  and  also  why 
the  bill  should  not  be  taxed. 

Mr.  Humfrey  now  showed  cause,  and  con- 
tended that  the  Court  had  no  such  power 
as  was  sought  to  be  exerted  on  this  occa- 
sion. As  for  the  part  of  the  rule,  it  was 
long  since  decided  that  the  Court  cannot  en- 
force a  taxation,  and,  if  so,  it  is  submitted  that 
it  will  not  order  a  bill  to  be  delivered,  which  it 
must  be  before  taxation.  In  this  case  the  bill 
was  very  large,  and  it  would  cost  more  to  make 
it  out  than  tne  attorney  is  ever  likely  to  get 
from  the  defendant,  who  is  a  bankrupt.  He 
is  therefore  averse  from  incurring  a  needless 
expcnce.  If,  however,  the  defendant  will  make 
it  part  of  the  rule  that  the  costs  of  making  out 
the  bill  should  be  paid,  there  would  be  no 
opposition  to  it. 

The  Court,  however,  were  decidedly  of 
opinion  that  they  had  the  power  of  enforcing 
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the  delivery  of  a  bill  from  an  attorney,  in  ordexL 
that  the  party  might  satisfy  himself  of  the 
amount,  and  have  an  opportunity  of  seeine 
whether  he  had  been  properly  credited  for  aS 
sums  received  on  his  account  by  the  attorney. 
Though  the  point  has  never  been  decided  be- 
fore on  argument,  yet  it  has  been  constantly 
acted  on  in  practice,  and  the  instances  of  sucn 
orders  being  made  and  never  disputed  have 
been  numberless.  The  rule  therefore  must  be 
made  absolute  as  to  the  delivery  of  the  account, 
and  discharged  as  to  the  taxation,  over  which 
the  court  certainly  has  no  jurisdiction. 
Rute  absolute  accordingly. 

Calvert  v.  Baker. 
Liability  of  an  acceptor  to  a  bill  of  exchangee 

altered  in  its  acceptance  as  payable  at  a  certain 

place  wiihoiU  his  knowledge. 

Mr.  R.  V.  Richards  app&ed  for  a  new  trial 
in  this  case,  for  a  misdirection.  This  was  an 
action  by  an  indorsee  against  the  acceptor  of 
the  bill,  and  the  defenduit  pleaded  that  ne  did 
not  accept  the  bill  modo  et  forma.  At  the  trial 
it  appeared  that  the  original  acceptance  had 
been  a  general  one  j  but  that,  on  being  pre- 
sented for  payment,  it  was  found  to  l\^ve  been 
altered  into  a  special  acceptance  at  a  certain 
place.  Evidence  was  gone  into  to  prove  the 
consent  of  the  defendant  to  this  alteration,  but 
as  the  jury  found  against  the  plaintiff  in  this 
respect,  it  must  be  taken  that  it  was  done 
without  his  knowledge.  Notwithstanding  this 
it  was  urged  that  he  was  liable  on  his  plea, 
for  the  £claration  was  on  the  original  bill 
with  the  general  acceptance;  and  as  it  is 
admitted  that  he  did  accept  such  a  bill,  it  is 
submitted  that  the  plaintiff  is  entitled  to  a 
verdict  on  the  issue  raised  by  the  record.  The 
defendant  ought  to  have  pleaded  specially  that 
the  bill  was  utered;  but  ne  did  not  do  so,  and 
having  contented  himself  with  simply  denying 
his  acceptance,  the  verdict  must  be  entered  for 
the  plaintiff. 

Per  Curiam^  however,  not  so,  for  when  the 
plaintiff  produced  the  bill  at  the  trial,  though 
ne  declared  upon  a  form  of  bill  accepted  by 
the  defendant,  yet  it  is  found  that  the  defen- 
dant did  not  accept  such  a  bill  as  that  before 
the  Court,  and  he  is  entitled  to  a  verdict. 

Ride  refused  accordingly. 

It  has  been  long  settled  that  an  acceptor 
is  exonerated  from  all  liability  by  any  ma- 
terial alteration  in  a  bill  afier  he  has  parted 
with  it,  even  if  the  alteration  be  made  by  a 
stranger,  and  the  bill  is  in  the  hands  of  an 
innocent  holder.  See  Masters  9.  Miller,  4 
Term  Rep.  320 ;  S.  C.  5  id.  367 ;  2  H.  Blacks. 
1 41 ;  1  Anst.  227. 

In  the  above  reported  case  the  special  pre- 
sentation to  the  acceptance  was  added  after 
negotiation ;  if  it  had  been  added  before^  the 
acceptor  would  not  have  been  exonerated. 
See  Jacob  t7.  Hart,  2  Stark.  45.— Ed. 


INSOLVENT  DEBTORS' COUHT.  DecAl. 

Georob  Lockwood's  Case. 

Escape— stopping  on  the  road  from  the  prison 

to  the  court. 

Mr.  Cooke  objected  to  the  petitjpn  of  the 
insolvent,  an  escape  having  taken  placesince  he 
was  hist  before  the  Court. 

It  appeared,  that  after  the  insolvent  had 
been  heard  on  a  former  day,  he  had,  accompar 
nied  by  an  officer  of  the  Borough  Compter, 
gone  to  a  house  in  Little  Guilfoid-stieet,  in 
the  Borough,  which  was  about  300  yards  out 
of  the  direct  line  of  road  from  this  court  to 
the  prison.  They  remained  at  the  house  about 
an  hour  and  a  half;  and  had  some  refreshment. 

Mr.  Woodroffe  contended,  that  the  insolvent 
had  never  been  out  of  the  custody  of  an  officer 
of  the  prison ;  and  the  officer  of  the  Borough 
Compter  deposed  to  the  insolvent  not  having 
been  out  of  nis  sight 

Mr.  Commissioner  Bowbn  said,  it  was  set 
forth  by  the  Act  of  Parliament  that  a  man 
must  be  in  actual  custody ;  the  only  inter- 
mission that  was  allowable  was  during  his 
being  brought  from  the  prison  to  the  court, 
and  Dcin?  taken  back  ac^ain  to  prison. 

The  Chief  Commissioner  Reynolds  said, 

I  if  an  argument  for  stopping  on  the  road  for  an 

hour  and  a  half  were  tenable,  it  would  be 

.  equally  good  for  ten  hours.   The  insolvent  had 

i  been  out  of  custody,  and  his  petition  must  be 

dismissed.    He  hoped  the  case  would  be  a 

warning  to  others. 

Jeremiah  Board's  Case. 

AbolUimfor  imprismment  for  Debt  BUL 
Sec.6S. 

Mr.  Cooke  applied  for  a  rule  nisi  for  an 
attachment  to  be  issued  against  Jeremiah 
Board,  that  he  might  be  committed  to  New- 
gate for  contempt  of  the  Court,  in  not  having 
nled  a  schedule  in  compliance  with  an  order 
of  the  Court  to  that  eflTect,  and  relied  on  the 
66th  section  of  the  Act.  The  party  was  in 
prison  on  civil  process,  and  had  been  in  the 
Fleet  prison  nearly  23  years.  That  imprison- 
ment was  not  a  matter  of  punishment. 

The  affidavit  of  service  of  the  notice  on  the 
msoner  was  then  put  in  and  read,  after  which 
the  Court  granted  the  rule  nisi. 

This  is  a  most  important  question,  which 
involves  the  potter  of  the  court  to  commit  a 
prisoner  for  contempt  of  its  orders. — Ed. 

John  Rossvear's  Case. 
The  same  Statute,  Sec.  2&— obtaining  a  vesting 

order  after  Insolvent  hasfUed  his  petition,  but 

never  filed  his  schedule. 

The  insolvent  had  been  in  prison  since  1835. 
He  filed  a  petition  in  May  of  that  year,  but 
had  never  iUed  a  schedije.  The  olgect  now 
was  to  dismiss  the  petition,  in. order  to  enable 
the  creditors  to  obtain  a  vesting  order  under 
the  compulsory  clause  of  the  late  act.    The 
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iBiolvent  abme  tune  back  had  applied  to  dis- 
miss his  petition,  but  that  application  had  been 
resisted. 

The  Court  suggested,  that  a  rule  should 
be  served  on  the  insolvent  to  show  cause  why 
he  should  not  file  a  schedule,  and  why,  in  de- 
fiudt,  his  petition  should  not  be  dismissed. 

ARCHES  COURT.~Z>«?.  12. 

THE  OFFICK  OF  THS  JUDGE  PBOMOTBD   BT 
BrEEKS   AGAINST  WOOLFRET. 

Pimery — Interiptim  upon  a  Tombstone,  in  a 
PrAeftmU  Chtrehrtard,  —  "  Pray  fer  the 
$otU  ofJo9tph  Wodfrty^^  and  ^^Itua  holy 
and  wholesome  thought  to  pray  for  the  dead — 
2  Maecab.  xii.  46.'^  Whether  to  be  taken  in 
a  Roman  Catholic  seme? 
Sir  H.  Jenner  gave  sentence  in  this  case* 
It  was  a  cause  of  office  promoted  by  the  Rev- 
George  Breeks,  vicar  of  the  parisn  of  Caris- 
brooke,  in  the  diocese  of  Winchester,  a^pinst 
Mary  Woolfrey,  of  the  same  parish,  widow, 
citing  her  to  answer  to  certam  articles  ad- 
dressed to  her  "  for  her  soul's  health,  and  for 
the  lawful  correction  of  her  maimers  and  ex- 
cesses," which  is  the  usual  language  of  citations, 
and  more  especially  for  having  unduly  and 
ill^;ally  erected,  or  caused  to  oe  erected,  a 
certain  tombstone  in  the  church-yard  of  the 
^d  parish  to  the  memory  of  Josejph  Wool- 
frey, ULte  of  the  parish,  deceased,  with  a  cer- 
tain inscription  tnereon,  contrary  to  the  arti- 
cles, canons,  and  constitutions,  or  to  the  doc- 
trine and  discipline  of  the  church  of  England. 
The  cause  was  brouffht  by  letters  of  request 
from  the  diocese  of  Wincnester  (this  Court 
having  no  original  jurisdiction),  the  Chan- 
cellor of  that  diocese  having  consented  to 
refer  the  matter  to  tins  Court,  which  he  had  a 
right  to  do;  this  Court,  therefore,  had  Ao 
alternative  but  to  accept  the  letters  of  request; 
for  it  was  not  contended—nay,  it  was  ad- 
mitted, that  if  the  inscription  was  of  the  cha- 
racter attributed  to  it  in  the  citation,  no  per- 
son had  a  right  to  erect  a  tombstone  with  an 
inscription  impugning  the  doctrines  and  dis- 
cipline of  the  church  of  England,  and  that 
a  person  so  offbnding  was  liable  to  be  pun- 
ished, and  the  tombstone  to  be  removed. 
The  question  then  was,  whether  the  inscription 
had  been  properly  described  in  the  citation, 
and  the  additional  offence  laid  in  the  articles, 
that  it  was  erected  without  leave  of  the  in- 
cumbent, did  not  appear  on  the  face  of  the 
citation.  The  question,  therefore,  was  con- 
fined to  the  legality  of  the  inscription.  The 
inscription  set  forth  in  the  articles  was  *'  Pray 
for  the  soul  of  Joseph  Woolfrey,"  and  "  It  is 
a  holy  and  wholesome  thought  to  pray  for  the 
dead.  2  Maccab.  xii.  46."  Now,  from  the 
nature  of  the  case,  which  was  a  criminal  pro- 
ceeding, the  burden  of  proof  was  on  the  party 
setting  up  the  illej^ty  of  the  inscrintion. 

The  minister  or  the  parish  was  the  proper 
party  to  proceed,  if  the  inscription  was  of  the 
ehancter  described^  for  he  was  bound  to  re- 
BKnre  what  was  a  scandal  to  the  parishioners 


resorting  to  the  parish  church,  and  contrary  to 
the  rites  and  ceremonies  of  the  church  of 
England  as  by  law  established.  To  the  in- 
cumbent belonged  the  superintendence  of  the 
church  and  churchyard,  and  it  was  his  duty 
to  take  care  that  no  inscriptions  should  be 
placed  there  which  could  be  made  the  means 
of  disseminating  doctrines  inconsistent  with 
those  of  the  established  religion.  The  articles 
purported  to  state  the  law,  and  the  facts  to 
which  the  law  was  to  be  applied.  The  first 
article  alleeed  that,  by  the  a2d  article  of  the 
church  of  England,  it  was  declared  that  the 
Romish  doctrme  concerning  purgatory,  par- 
don, and  other  things  therein  mentioned,  is 
"  a  fond  thing,  vainly  invented,  and  grounded 
upon  no  warranty  of  Scripture,  but  rather  re- 
pugnant to  the  word  of  God."  It  then  went  on 
to  state,  that  the  defendant,  notwithstandine, 
did  erect  a  tomb  or  headstone  in  the  church- 
yard of  Carisbrooke  to  the  memory  of  her 
husband,  on  which  were  the  beforementioned 
inscriptions,  both  of  which,  it  is  alleged,  are 
contrary  to  the  doctrine  and  discipline  of  the 
church^  of  Eng^land,  and  to  the  articles,  canons, 
and  constitutions  thereof;  that  notice  had 
been  given  to  Mrs.  Woolfrey  to  remove  the 
stone,  and  that  she  had  refused,  or  neglected 
to  do  so,  and  that  the  same  still  remains ;  and 
the  last  article  concludes  with  praying  that 
she  may  be  peremptorily  monished  to  remove 
the  stone,  and  be  canonically  corrected  and 

Eunished,  and  condemned  in  the  costs.  The 
iw  then  principally  relied  on  is  the  22d 
article  of  1562 ;  for  although  there  is  a  general 
reference  to  the  other  articles,  canons,  and 
constitutions  of  the  church,  the  canon  princi: 
pally  relied  on  is  the  ^d. 

In  the  argument  in  support  of  the  articles 
gainst  the  defendant,  it  was  urged  that  the 
i£2d  article,  in  declaring  the  Roijoish  doctrine 
of  pumtory  to  be  repugnant  to  the  word  of 
God,  md  in  effect  declare,  that  the  offering  of 
prayers  for  the  dead  was  also  opposed  to  the 
word  of  God,  as  constituting  part  of  the  doc- 
trine of  purgatory ;  for  that  me  two  were  so 
intimately  blended  together,  that  it  was  im- 
possible to  separate  the  one  from  the  other ; 
consequentlyan  inscription  inviting  passers-by 
to  pray  for  the  soul  of  Joseph  Woolfrey,  and 
containing  the  passage  from  the  Maccabees, 
was  an  iUe^  inscription.  It  appeared  to  him 
that  the  point  upon  which  the  wnole  question 
turned  was,  whether  praying  for  the  dead  was 
BO  necessarily  connected  with  the  Romish 
doctrine  of  purgatory  as  to  form  a  part  of  it. 
It  was  no  doubt  true,  that  the  doctrine  of  pur- 
ratory  included  the  practice  of  praying  for 
the  dead,  but  it  did  not  necessarily  foUow  that 
the  converse  of  the  proposition  was  true — that 
is,  that  prayers  for  the  dead  necessarily  con- 
stituted a  part  of  the  doctrine  of  purgatory  as 
held  by  the  Romish  church.  If  mat  fact 
cpuld  be  made  out,  there  would  be  an  end  of 
the  case.  Many  authorities  had  been  cited  in 
support  of  the  different  views  of  the  counsel  in 
the  cause,  and  to  some  of  them  it  would  be 
necessary  for  the  Court  to  advert.  The  coun- 
sel had   very  properly  abstained  from  the 
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theological  part  of  the  question ;  and  it  would 
not  be  proper  for  the  Court  to  take  upon  itself 
the  duty  oi  inquiring,  whether  the  doctrine  of 
purgatory,  as  received  by  the  Romish  church, 
was  or  was  not  supported  by  any  warranty  of 
Scripture.  The  law,  that  is,  the  22d  canon, 
had  expressly  stated,  that  it  was  "  grounded 
upon  no  warranty  of  Scripture,  but  rather  re- 
pugnant to  the  word  of  God ; "  and  by  this 
uiw  he  was  bound  to  govern  himself.    The 

auestion  then  shortly  was  this — ^is  praying  for 
iie  dead  involved  in  the  doctrine  of  purga- 
tory ?  and  with  a  view  to  deciding  that  ques- 
tion, the  first  thing  to  determine  was,  what  is 
the  doctrine  of  purgatory  as  received  in  the 
Romish  church  r  As  far  as  he  had  been  able 
to  learn,  it  did  not  appear  that  there  had  been 
any  declaration  of  tne  doctrine  of  purgatory 
by  any  general  council,  till  that  of  Florence, 
in  \43S,  which  contained  the  first  allusion  to 
the  doctrine.  This  was  afterwards  followed 
up  by  the  council  of  Trent  in  1563. 
{To  be  continued,) 

PREROGATIVE  COURT. 
Nov,  30. 

In  re  Thos.  Newman. 
New  Wai  Act,  sec,  9,(m). 

Mr.  Thomas  Newman  (the  deceased)  had 
made  several  wills,  and  on  the  day  of  his  de- 
cease executed  a  Codicil,  in  the  presence  of 
two  witnesses,  but  who  did  not,  as  the  9th  sec. 
of  the  1  Vict  c.  26  requires,  attest  his  signa- 
ture m  his  presence,  they  having  taken  the 
Codicil  and  retired  into  another  room,  away 
from  the  testator,  and  there,  in  the  presence  of 
each  other,  signed  their  names  as  attesting 
witnesses  to  the  Codicil. 

The  Court  refused  probate. 

MIDDLESEX  ADJOURNED  SESSIONS, 
Dec,^. 

(Mr,  Serjeant  Adams  Chairman.) 

APPEAL. 

The  West  India  Dock  Company  v.  the 
Parish  of  Poplar. 

Parish  Assessments — Construttion  of  the 
Statute  6  4-7  fVilL  IF.  c.  96. 

This  was  an  appeal  (that  excited  consider- 
able interest)  against  an  assessment  which 
had  been  made  upon  the  Docks  by  the  respon- 
dents, who  were  the  trustees  of  tne  parisn  of 
Poplar.  The  rate,  however,  against  which 
the  appeal  was  made,  was  that  wmch  had  been 
assessed  upon  the  West  India  Dock  Company 
alone,  inasmuch  as  its  incorporation  with  the 
East  India  Dock  Company  did  not  take  place 
until  after  the  assessment  appealed  against 
The  question  at  issue  was  the  value  of  the  pro- 
perty that  was  known  by  the  name  of  the 
West  India  Docks,  or  rather  that  portion  of 
the  docks  which  was  situated  in  the  hamlet  or 
parish  of  Poplar.  The  rate  in  question  was 
made  under  the  53d  George  III.,  a  local  act, 

(m)  See  re  Ayling,  ante  p.  48. 


which  gave  to  all  persons  who  were  dissatisfied 
with  the  rate  a  power  of  appeal  to  the  justices, 
and  afterwards  from  their  decision,  if  unsatis- 
factory, to  the  Court  of  Quarter  Sessions.  The 
assessment  (the  subject  of  consideration)  had 
been  appealed  against  by  the  Company  before 
the  trustees,  who  confirmed  the  rate,  and  the 
Company  came  on  an  appeal  to  the  sessions. 
It  appeared  that  theje  nad  been  two  rates 
made,  the  one  in  January,  and  the  other  in 
June  last  The  gross  amount  of  the  rateable 
property  in  Poplar  was  177,338/.,  which,  after 
a  deduction  of  one-sixth  for  repairs,  &c.,  left 
a  ^um  of  144,996/.  whereon  to  make  the  assess- 
ment for  the  relief  of  the  poor.  Out  of  Jhe 
cross  amount  of  this  rateaJble  property,  the 
West  India  Dock  Company  were  rated  at 
80,412/.,  from  which  was  deducted  one-sixth, 
thereby  leaving  a  net  amount  of  67,010/.  to  be 
levied  on.  The  simple  question  for  the  consi- 
deration of  the  Court,  as  arising  out  of  the 
present  appeal  was,  whether  that  amount  of 
assessment  was  or  was  not  too  high.  That 
fact  would  depend  upon  the  construction  to  be 
put  on  the  language  of  the  6  &  7  Will.  IV. 
c.  96,  by  which  all  parish  assessments  were  to 
be  regulated,  and  tlmt  act  declared  "  that  from 
and  after  the  21st  of  March  no  rate  for  the 
relief  of  the  poor  should  be  allbwed  which  was 
not  made  upon  an  estimate  of  the  net  annual 
value  of  the  property  rated,  that  is,  the  amount 
for  which  such  property  might  reasonably  be 
expected  to  let  for  by  tne  year,  free  from  all 
tenant's  taxes,  and  making  deductions  for  re- 
pairs, insurance,"  and  other  analogous  ex- 
penses. The  question  then  was,  what  the 
West  India  Docks  might  reasonably  be  ex- 
pected to  let  for,  from  year  to  year,  to  any 
person  or  body  of  persons  who  might  be  in- 
clined to  take  them,  supposing  that  any  such 
person  or  persons  who  could  apply  them  to  a 
profitable  advantage  were  to  embark  in  the 
undertaking. 

The  Chairman  said  that  the  Bench  had 
given  their  attention  to  all  of  the  various 
points,  and  it  had  been  his  intention  to  have 
stated  the  reasons  and  the  principles  on  which 
they  had  arrived  at  their  decision  upon  them. 
It  appeared,  however,  to  be  the  feeling  of  some 
of  tne  members  of  the  Bench,  that  it  would  be 
better  not  to  do  more  than  to  say,  that,  having 
taken  into  consideration,  on  the  one  hand,  the 
fair  expenditure  of  the  Company  with  the  view 
of  yielding  a  reasonable  remuneration,  and 
the  amount  of  the  profits  realized  on  the  other 
with  the  view  of  determining  what  was  a  fair 
amount  of  rental  which  it  would  be  likely  that 
a  party  would  give  for  the  property,  the  Court 
had  arrived  at  the  opinion,  that  that  sum 
should  be  fixed,  taking  into  consideration  at 
the  same  time  die  increased  value  of  the  un- 
dertaking during  the  present  year,  at  54,579/m 
which  amount  tne  Court  now  ordered  should 
be  inserted  in  the  rate  instead  of  the  fig^es 
67,010/.  The  rate  would  therefore  be  amended 
in  accordance  with  the  decision  of  the  Bench. 
There  were  three  other  appeals  against 
other  rates,  all  of  which  were  determined  by 
this  decision. 
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Review  op  New  Bookb. 

Inttmctions  far  the  Use  of  Candidates  for 
Holy  Orders^  and  of  the  Parochial  Clergy, 
as  to  Ordination^  Licences^  Institutions^ 
Collations^  Inductions y  Reading  in,  Resig- 
nations^ PlurcditieSy  Avoidance^  Dispen- 
sations^   Unions^   Disunions^    Besidencey 
Glebe-houseSy  Purchasers^  Mortgages^  Ex- 
changes; with  Acts  of  Parliament  re- 
lating to  the  above^  and  Forms  to  be  used. 
By  Christopher  Hodgson,  Secretary  to 
His  Grrace  the  Archbishop  of  Canterbury. 
The  Fifth  edition.     London,  Printed  by 
Eyre  and  Spottiswoode,  for  J.  G.  &  F. 
Rivington,  G2,  St.  Paul's  Church-yard, 
and  3,  Waterloo  Place,  Pall  Mall,  and 
sold  by  J.  Hatchard  and  Son,  Piccadilly, 
1833. 
We  cannot  do  better,  in  noticing  this  use- 
fnl  book,  than  quote  the  advertisement  to 
the  present  edition,  in  which  the  author 
says,  that  it  has  been  called  for  at  a  time 
particularly  seasonable,  by  reason  that  the 
pnoripal  subjects  treated  of  in  the  former 


editions  have  been  under  the  revision  of 
Parliament  during  the  last  session.  Bj 
acts  passed  in  that  session,  material  amend- 
ments have  .been  made  in  the  law  respecting 
the  providing  of  fit  houses  for  the  residence 
of  the  clergy ;  an  entire  alteration  has  been 
eifected  in  the  law  for  regulating  the  hold- 
ing of  benefices  in  plurality,  and  various 
amendments  have  been  made  as  to  the  resi- 
dence T)f  the  clergy,  and  powers  given  for 
facilitating  the  union  and  disunion  of  bene- 
fices, and  that  these,  vdth  other  alterations, 
additions,  and  amendments,  are  of  so  great 
extent,  that  by  the  insertion  of  them  the 
present  edition  may  almost  be  considered  as 
a  new  work. 

The  work  is  so  well  known  in  its  former 
editions,  and  the  capabilities  of  the  author 
for  conmiunicating  information  on  the  sub- 
jects of  his  book,  are  so  justly  appreciated, 
that  little  is  left  for  us  to  say  in  praise  of 
that  before  ns,  which  is,  in  faety  from  the 
great  changes  that  have  been  made,  a  new 
hook^  and  suited  equally  to  the  lawyer  as 
the  clergyman. 
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The  author,  with  the  view  to  render  the 
work  of  more  general  and  extensire  utility, 
has  set  forth  the  Act  of  Parliament  1  &  2 
Yict.  c.  106.  in  the  Appendix,  to  which  a 
copious  Index  of  reference  to  the  contents 
of  the  Act  is  added,  and  instructions  for  the 
exercise  of  its  various  powers,  and  obser- 
vance of  its  provisions,  are  given  in  the 
body  of  the  work. 

We  recommend  a  perusal  of  it  to  our 
readers,  as  a  well  written  practical  book, 
from  which  much  information  may  be 
gained,  and  practical  instruction  be  had 
upon  Church  property  and  EoclesiastiGal 
matters. 


KtaitMi  in  O^t  Cnuxti.     ^ 

COURT  OP  CHANCERY. 

Appeal  Motions. 
Bowes  V.  Femie,  by  order — Gompertz  v, 
Ansdell,  to  be  spoke  to— Ex  parte  Tobon  and 
Dovenby — Andrews  v,  Walton— The  Same  v. 
The  Same — Greene  v.  Cooper — Dimes  v.  Grand 
Junction  Canal— £aii  of  Falmouth  p.  Alderson 
— Attorney-General  v.  Barker,  cause  part 
heard* 

VICE-CHANCELLOR'S  COURT. 

Short  Causes  and  Unopposed  Petitions. 

Petitions  by  order,   after  the  Unopposed 

Petitions.    Woodfall  v.  B^zster,  to  be  spoken 

to — Bray  t?.  West,  ditto — Pearcc.c.  Pearce — 

Ward  V.  Ash— Watson  v.  Birch. 

Causes. 
Attomey-Greneral  v.  Mayor,  &c.,  of  Boston, 
part  heard — Attomey-Greneral  v.  Ellison,  four 
causes,  by  order. 

ROLLS'  COURT. 
Buhner  v,  Thomas,  to  be  spoken  to— Miller 
V.  Sberren,  ditto. 

Caoses. 
.  Wilis  v.  Curteis — Attomey-Greneral  r.  Jones 
—Richards  r.  Wright— Reeves  v.  Gill— Lip- 
piatt  V.  HoUey,  exceptions,  further  directions, 
and  costs — Green  v.  Campbell — Mence  v. 
Chinn,  exceptions,  further  directions,  and 
costs— Turner  v.  Hitehin— Lambert  i>.  Hutch- 
inson—Rowley  V.  Adams,  exceptions,  further 
directions,  ana  costs — ^Neame  v.  Cobb,  ditto — 
Hobeon  o.  Bell,  ditto. 

COURT  OP  QUEEN'S  BENCH. 

London  Common  Juries. 

Byrne  r.  Cornish  and  another— Hubbard  v. 

Sheen — ^Wilkinson  and  another  v.  Godfrey — 

Harris  v.  Davis — Larkin  and  another  v.  Bea- 

garie-EUiott  9.  Pepprell— Hodson  v.  Saat  and 


another — Harris  ».  Hunt— Lambert  v.  Cole- 
man— Heath  and  others  v.  Norbury. 

COURT  OF  COMMON  PLEAS. 

London  Common  Juries. 

'  Newham  v.  Tate — Green  and  another  v^ 

Cunney — Hopkinson   v.  Wilson — Hyslop  v, 

Salmon — ^Webber  v,  Jones — Forder  o.  Drake. 

COURT  OF  EXCHEQUER. 
London  Special  Juries. 
Wilkinson  and  another  v.  Nicholson. 

London  Common  Juries. 
Hathwaite  and  another  v.  Marshall — Aldred 
V.  Easton — Kingham  and  another  v,  Robins. 

EQUITY  EXCHEQUER. 

Re  Mayor,  of  Hythe  and  Co.,  petition  by 
order. 

Causes. — Richards  v.  Perkins— The  Same 
17.  Stokes— Kirby  v.  Mash — ^Angell  v.  Dawson 
— ^Buchanan  v.  Dale — Bewick  v,  Gillson — 
Hodges  V,  Attomey-Greneral — ^Moses  v,  Wil- 
liams— Foot  V,  Besant — Clarke  v.  Faulkner, 
on  sequestration — Ruffiell  v.  Harts — Grugeon 
V,  Wankley. 

TO  CORRESPONDENTS. 

**  J.  E." — Read  up  more  closely,  and 
spare  us  all  the  labour  you  can. 

*•  J.  W.  B."— comes  within  the  meanmg  of 
oxii^rst  notice  to  correspondents  last  week, 
and  being  a  personal  and  pecuniary  matter 
should  have  been  sent  to  a  barrister. 

"  A  Subscriber,"  whose  case  we  inserted 
in  our  last,  is  requested  to  direct  his  atten- 
tion to  the  ^  Errata  *  in  this  number. 

••  Problem  VI." — The  answers  are  under 
consideration. 

TO  OUR  OOUIVTRT  COBBBBFONDBNTB. 

We  are  unable  to  comply  with  our  pro- 
mise made  last  week  of  issuing  a  stamped 
edition  this  day,  by  reason  of  the  arrange- 
ments of  the  Stamp  Office  not  being  per- 
fected.    We  hope  to  do  so  next  Saturday. 


ERRATA. 
Page  83— note  (0  for  "  tote*'  rmd  *•  niprm." 

—  86 — in  the  third  line  of  the  opioioo,  in  the  fiiH 

column, /or  "  tmJyzing"  read  the  §dit&r*» 
more  opprofHate  ward  '*ietolring«" 

—  96— Mcond  column,  twelfth  line  to  "  Veritas" — 

/or"noi^r«Ml"or." 


LOUDON :    PRIlfTBD    BY   BT^WART    AHD    MURRAY. 
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SATURDAY,  DECEMBER  22,  1838. 


LAWS  OF  REAL  PROPERTY. 

Essay  I. 

{Omtmued  frmn p.  99.) 


ON  THB  TITLE   A   PURCHASER  MAY 
REQUIBK. 

The  new  Statute  of  Limitations^  relating  to 

Real  Property,  3^4,  W.  4.  c.  27. 
We  think  it  necessary  to  continue  our  ob- 
Knrations  upon  the  doctrine  of  ae^iescence 
rded  in  the  courts  of  equity,  in  relation  to 
the  27th  section  of  this  statute.  In  cases 
of  bankruptcy,  the  act  of  signing  a  deed  re- 
dting  the  bankruptcy  is  an  acquiescence  in 
the  validity  of  the  fiat,  Exp.  Hall,  Mont. 
354;  see  Exp.  Hill  re  Amott,  'Mont.  9; 
this  makes  it  desirable  that  he  should 
always  be  made  a  party  to  all  conveyances 
of  his  estate,  and  enter  into  covenants  for 
title,  but  he  is  not  primd  facie  a  necessary 
party  to  such  conveyances.  His  being  made 
t  party,  however,  prevents  the  difficulty 
which  a  purchaser  might  otherwise  be  put 
to  in  maintaimng  and  proving  his  title. 

After  a  bankrupt  had  surrendered  and  ac- 
quiesced a  year  and  a  half  in  the  pro- 
oeedbgs.  Equity  refused  to  direct  an 
iflBiie  at  law  to  try  the  validity  of  the  bank- 
niptcy.    See  Exp.  Mitt.  1  Atk.  102. 

If  a  remainder-man  lies  by  and  suffers  a 
lessee  to  rebuild,  he  will  be  bound  by  this 
eeqi^eseence,  and  equity  will  compel  him  to 
gnoit  a  new  lease.  See  Stiles  v.  Cooper, 
3  Atk.  (?92.  and  1  Scho.  &  Lef.  72. 

So  if  a  remainder-roan,  when  he  arrives 
Vol.!. 


at  possession,  takes  that  possession  with  full 
knowledge  of  the  imperfection  of  the  tenants' 
leases,  and  because  those  tenants  agree  to 
continue  as  such,  he  consents  to  leave  them 
undisturbed,  this  consent  will  bind  him 
for  life  if  the  leases  should  so  long  continue, 
but  it  will  not  of  course  bind  those  in  re- 
mainder  to  him.     See  3  Madd.  384. 

So  where  a  person  with  full  knowledge  of 
his  right,  acquiesces  in  another  building  upon 
his  ground,  without  setting  up  a  right  till 
after  the  building  is  set  up,  equity  will  com- 
pel him  to  permit  the  person  building  to 
enjoy  it  quietly.  See  E.  I.  Comp.  v.  Vin- 
cent, 2  Atk.  83. 

So  where  a  building  lease  was  granted 
during  the  minority  of  infants,  with  a  cove- 
nant that  they  when  of  age  should  confirm 
it,  which  they  do  not,  but  accept  rent  for 
ten  years  after  coming  of  age,  equity  will 
establish  the  lease.  See  Smith  9.  Low, 
1  Atk.  489. 

So  where  a  lessee  has  incurred  a  forfei- 
ture, yet  if  the  lessor  vrith  knowledge  of  the 
forfeiture  receive  rent  due  since  the  condition 
broken,  he  waives  his  right  to  take  advan- 
tage of  it.  In  Goodright  r.  Davis,  Cowp. 
803.  A  covenant  restraining  alienation  with* 
out  licence  was  in  the  lease,  which  contained 
the  usual  power  of  re-entry  on  breach  of 
covenant.  The  lessee  nevertheless  did  under* 
let  without  licence,  but  the  lessor  knew  of 
it  and  acquiesced  by  receiving  rent  after- 
wards. It  was  in  that  case  observed  by 
Lord  Mansfield,  that  to  construe  this  accep- 
tance of  rent  due  since  the  condition  broken, 
a  waiver  of  the  forfeiture  is  to  construe  it 
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acoording  to  the  intention  of  the  parties. 
Upon  the  breach  of  the  condition  the  land- 
lord had  a  right  to  enter.  He  had  full 
notice  of  the  breach,  he  does  not  take  ad- 
vantage of  it,  but  accepts  rent  subsequently 
accrued.  That  shews  ho  meant  that  the 
lease  should  continue.  Forfeitures  are  not 
favoured  at  law,  and  when  a  forfeiture  is 
once  waived,  the  court  will  not  assist  it. 

T^iis  acquiescence  by  a  lessor  in  a  breach 
of  covenant  is  not  confined  to  restraint  upon 
alienation,  but  has  been  held  to  extend  to 
other  covenants  that  may  have  been  broken 
by  the  lessee,  and  been  acquiesced  in  by  the 
lessor.  See  Doe  v.  Meux,  4  Bam.  &  Cress. 
606.     Doe  V.  Birch,  1  Mee  &  K.  408. 

There  are,  however,  distinctions  to  be 
drawn. — As  where  the  proviso  for  re-entry 
declares  the  lease  void  on  breach  of  covenant, 
and  where  it  empowers  the  lessor  to  re-enter 
on  such  breach,  which  makes  the  lease  only 
widahle. 

In  ^Q  former  case  any  breach  of  covenant 
determines  the  lease;  it  becomes fou^,  and 
no  acquiescence  of  the  lessor  or  subsequent 
acceptance  of  rent  will  afterwards  set  it  up 
again. 

In  tlie  latter  case,  the  acquiescence  of  the 
lessor  and  subsequent  acceptance  of  rent, 
operates  as  a  waiver  of  his  right  to  re-enter, 
and  shews  an  intention  on  his  part  that  the 
lease  shall  continue. 

As  to  the  former  case,  see  Coke's  1  Inst. 
214  b. ;  Pennant's  case,  3  Rep.  64;  Brown- 
ing and  Biston's  case,  Howd.;  Finch  r. 
Throgmorton,  Cro.  Eliz.  221;  Mulcarry  v. 
Eyres,  Cro.  Car.  511 ;  Doe  dem.  Simpson 
r.  Butcher,  Douglas,  51. 

The  distinction  has  however  not  been  ap- 
plied to  leases  for  lives  but  only  to  leases  for 
years^  for  where  a  lease  for  lives  contains  the 
proviso  for  making  it  void  on  breach  of 
covenant  by  the  lessee,  still  it  is  in  contem- 
plation of  law  only  voidable  by  re-entry, 
for  it  is  a  principle,  that  an  estate  which 
begins  by  livery  can  only  be  determined  by 
entry.  See  Doe  v.  Pritchard,  5  Bam.  &  A.765. 

There  is  also  another  distinction  where 
the  proviso  for  re-entry  declares  the  lease 
shall  be  void  on  breach  of  covenant  by  the 
leasee,  and  that  it  should  be  lawful  for  the 
lessor  to  re-^nter.      The  latter  authority 


shews  the  intent  of  the  parties  to  be,  that 
the  lease  should  be  only  voidable  by  re- 
entry, and  consequently,  if  the  lessor  ac- 
quiesces in  the  breach,  and  subsequently 
receives  rent,  he  waives  the  forfeiture.     See 
Amsby  v.  Woodward,  6   Bam.  &c.  519. 
See  also  Doe  v.  Birch,  and  Dakin  v.  Cope, 
2  Russ.  170.      But    the  distinction    first 
mentioned,  although  founded  on  such  high 
authorities,  was  by  an  extra-judicial  opinion 
of  Lord   TenterdenSy  given  in  Amsby  v. 
Woodward,  attempted  to  be  shaken,  al- 
though no  express  decision  has  been  made, 
nor  do  we  think  can  with  justice  and  equity 
be  made  to  support  it.     This  opinion  thus 
expressed  was  to  the  effect,  that  supposingthe 
proviso  had  been  that  the  lease  should  become 
void  on  breach  of  the  condition^  he  (Lord 
Tenterden)  should  have  still  thought  that  a 
receipt  of  rent  by  the  landlord  would  be  an 
admission  that  the  lease  was  subsisting  at 
the  time  when  that  rent  became  due,  and 
that  he  could  not  afterwards  insi^  upon  a 
forfeiture  previously  committed — that  to 
hold  the  contrary  would  be  prodactive  of 
great  injustice,  for  it  would  enable  a  land- 
lord to  eject  a  tenant  after  he  had  given  him 
reason  to  suppose  that  the  forfeiture  was 
waived,  and  after  the  latter  had  on  that 
supposition  expended  his  money  in  improv- 
ing the  premises. 

Lord  Tenterden  expressed  this  extra- 
judicial opinion  after  pronouncing  judg- 
ment in  the  case,  upon  the  ground  that 
taking  the  two  clauses  together^  the  sound 
construction  of  them  gave  to  the  landlord 
a  right  to  re-enter,  to  be  exercised  or  not 
at  his  election,  otherwise  the  latter  dause 
"  it  shall  be  lawful  to  re-enter,"  would  have 
no  effect.  If  it  required  the  two  clauses 
to  let  in  acquiescence  or  waiver  of  the 
forfeiture,  we  cannot  see  upon  what  ground 
Lord  Tenterden  rested  his  extra-judicial 
opinion,  the  more  particularly  when  vre 
consider  the  high  authorities  in  support  of 
the  distinction,  Lurd  Coke,  in  his  In- 
stitutes before  referred  to,  says  *^  tchere 
the  estate  or  lease  is  ipso  facto  void  by  the 
condition  or  limitation^  no  acceptance  of  the 
rent  after  can  make  it  to  have  a  continuance  ; 
otherwise  it  is  of  a  lease  or  estate  voidable 
by  entry • 
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The  case  of  Doe  v.  Bftnks^  4  Barn.  & 
Aid.  401,  is  also  supposed  to  have  dis- 
turbed the  distinction.  In  that  case  the 
proviso  declared  the  lease  ihoiUd  he  void 
upon  breach  of  a  condition.  Abbot,  C.  J. 
hdd  that  it  did  not  become  abeolzUely  void 
by  tJke  breach  unleu  the  landlord  thought  Jit 
to  mate  it  «o,  and  if  it  were  held  that  a 
lease  thus  became  absolutely  null  and  void 
even  where  it  was  made  to  appear  that 
there  had  been  a  continuance  of  the  receipt 
cf  leot  afterwards,  the  consequence  might 
be,  thai  when  the  landlord  at  an  advanced 
period,  brought  his  action  of  covenant,  he 
nigfat  be  told  that  he  had  no  right  to  bring 
iliat  action  on  the  ground  that  the  lease 
lad  become  void  by  forfeiture  many  years 
before,  and  his  lordship  expressed  his 
opiiuoB  to  be  that  the  lease  did  not  become 
akolatdy  void  on  breach  of  the  condition, 
unless  the  landlord  chose  to  make  it  so, 
and  Mr.  Justice  Bayley  in  delivering  his 
opinion  in  the  same  case,  said  ^  that  the 
true  oonstructioa  of  the  proviso  was,  that  it 
(the  lease)  shall  be  voidable  only  at  the 
eptian  of  the  lenor^  and  that  it  does 
not  lie  in  the  mouth  of  the  lessee  who  has 
been  guilty  of  a  wrongful  act  in  omitting 
to  woric  poisuant  to  his  covenant,  to  avail 
himself  of  that  vn^ngful  act,  and  to  insist 
that  thereby  the  lease  has  become  void  to 
all  intents  and  purposes.  By  the  express 
provisions  of  the  13  £liz.  c.  JO,  certain 
ecclesiastical  leases  are  made  void  to  all 
intents,  constructions  and  purposes,  yet  it 
has  been  frequently  held  that  such  leases 
are  good  during  the  life  of  the  person  by 
whom  they  are  made."  The  rest  of  the 
C!oiirt  concurred. 

Upon  this  decision  Lord  Eldon  ex- 
pressed considerable  doubt  in  Dakin  o.  Cope, 
2  Russ.  180,  which  was  a  similar  case  to 
Amsby  r.  Woodward,  in  which  Sir  Thomas 
Piamer,  M.R.  observed  upon  Doe  v,  Bancks, 
that  the  words  there  were  much  stronger  than 
in  the  case  before  him,  and  after  quoting 
the  opinion  of  Mr.  Justice  Bayley,  as 
before  stated,  said,  *•*'  that  in  the  case  before 
him  both  on  the  reason  of  the  thing,  and 
on  authority,  he  was  of  opinion  that  the 
effect  of  the  proviso  {with  two  elaueee)  was 
to  make  the  lease  voidable,  not  void.     Lord 


Eldon,  upon  apptol,  gave  no  opinion  upon 
the  point  save  the  observation  before  re^ 
ferred  to.  See  also  Read  v.  Fare,  6  Man. 
&  S.  121.  It  is  supposed  that  in  the  case 
of  Roberts  v.  Darcy,  4  Bam.  &  Adol.  664. 
The  Court  had  followed  up  the  extra^-judi- 
cicd  opinion  of  Lord  Tenterden,  an^  had 
over^ruled  the  dittinction  so  long  held ;  but 
if  that  case  is  well  considered,  we  think 
such  a  supposition  void  of  foundation:  it 
was  certainly  aryued  in  that  case,'  "the 
result  of  the  authorities  was  that  the  dif- 
ference supposed  formerly  to  exist  between 
leases  for  lives  and  for  years,  as  to  the 
necessity  of  an  entry  to  avoid  the  lease  no 
longer  existed ;"  but  no  decision  was  come  to 
in  support  of  that  argument,  and  the  judg- 
ment of  the  Court  was  in  accordance  with 
that  in  Doe  v.  Banks,  which  was  a  similar 
case. 

These  cases,  it  will  be  seen  on  considera<*- 
tion,  depend  upon  their  own  peculiar  cir- 
cumstances, and  we  see  no  sufficient  reason 
to  opine  that  the  distinction  so  expressly 
laid  down  by  Lord  Coke^  has  been  over- 
ruled.   , 

(To  be  continued,) 


ANSWER  TO  PROBLEM  IV. 

On  IH  and  2nd  Vic,  c.  110. 

(  Continued  from  p.  84) 

The  Statute  next  proceeds  to  give  addi- 
tional efPoct  to  judgments;  and,  by  section 
11,  the  sherifif  is  to  deliver  execution  of  all 
the  debtor's  lands,  and  real  estate,  to  the 
judgment  creditor,  who  may  hold  the  copy- 
holds until  the  debt  and  costs  be  satisfied. 
The  creditor  must  pay  all  rents  and  charges 
due  to  the  lord,  and  reimburse  himself,  (a) 

By  section  1 2,  the  sheriff  is  empowered 
to  seize  money,  bank-notes,  and  bills  of  ex- 
change, and  to  pay  over  same  to  execution 
creditor,  who  may  sue  for  them,  in  the  name 
of  the  sheriff,  who  is  entitled  to  an  indem- 
nity from  the  plaintiff  against  costs.     By 


»  (a)  The  rights  of  purchaserSp  mortgagees,  or  credi- 
ton,  who  were  such  before  the  Ist  Oct.  1838,  are  saved. 
The  jurisdiclion  heretofore  exercised  by  courts  of 
equity  is  abolished,  and  the  execution  creditor  is  sub- 
ject to  the  same  account  in  the  court  of  wbtch  he  ob- 
tains his  writ,  as  he  was  before  subject  to  the  court 
of  equity. — Ed. 


Digitized  by 


Google 


116 


Answer  to  Problem  IV, 


the  13th  section,  this  charge  does  not  operate 
until  one  year  from  the  time  of  registering 
the  judgment  with  the  Senior  Master  of  the 
Common  Pleas. 

Upon  the  alienation  of  real  property,  a 
search  will,  in  all  cases,  have  to  he  made  at 
the  proper  office,  to  see  whether  any  judg> 
ment  may  have  heen  charged  on  the  land ; 
and  it  would  seem,  that  a  purchaser  or 
mortgagee  hecoming  such  after  any  judg- 
ment has  been  so  registered,  as  is  required 
by  the  Act,  will  be  considered  as  taking 
subject  to  the  charge.  Registering  will  be 
notice  to  all  the  world,  and  the  judgment 
creditor  will  have  the  priority.  It  would  be 
as  well  in  the  covenant  against  incumbrances 
specifically  to  state,  that  no  judgment  has 
been  charged  on  the  lands.  The  enactment 
appears  to  be  defective  as  a  remedy,  inas- 
much as  the  charge  is  not  to  operate  until 
the  end  of  a  year;  and  even  then,  to  render 
it  altogether  effectual,  a  suit  in  equity  must 
be  instituted,  and  we  may  very  fairly  argue, 
that  its  operation,  as  in  the  cases  of  elegit 
heretofore,  will  be  very  confined.  If  I  might 
make  a  suggestion,  the  whole  remedy  ought 
to  have  been  at  law ;  in  other  w^ords,  the 
statute  should  have  given  absolute  power  to 
sell,  at  the  expiration  of  a  given  time;  for, 
as  heretofore,  the  remedy  by  elegit  being 
tedious  and  uncertain,  it  was  seldom  applied 
for. 

Execution  has' also,  very  properly,  been 
extended,  so  as  to  enable  the  judgment  cre- 
ditor, by  means  of  a  judge's  order,  to  charge 
any  stock  in  the  fimds,  or  shares  in  public 
companies,  belonging  to  the  debtor,  and 
standing  in  his  name;  the  judge's  order 
may,  in  the  first  instance,  be  obtained  ex 
parUy  and,  on  giving  notice  to  the  bank,  or 
the  company,  it  will  operate  as  a  distringas. 
With  reference  to  this  part  of  the  Act,  it 
might  not  be  altogether  impertinent  to 
mention  a  case,  which  lately  came  under  the 
writer's  notice,  as  to  the  removal  of  a  judg- 
ment from  an  inferior  court  of  record,  so  as 
to  give  it  the  benefit  of  the  above  enact- 
ments, and  make  it  available  against  the 
debtor's  lands.  In  order  then  to  remove  a 
judgment  from  an  inferior  court  of  record, 
it  will  be  necessary  to  have, — 1st,  The  re- 
cord of  the  judgments^  under  the  seal  of  the 


court;  and  certificate  of  the  protkonotary; 
and  if  the  court  had  not  previously  a  seal, 
one  must  be  made.  2nd,  There  must  be 
an  affidavit  verifying  the  seal,  and  signature 
of  prothonotary,  and  that  as  such  he  is  the 
proper  officer  of  the  court.  It  must  also 
state  that  the  judge  of  the  court  is  of  suffi- 
cient standing  at  the  bar,  to  bring  the  case 
within  the  statute.  And,  lastly,  that'  the 
judgment  remains  wholly,  or  in  part,  un- 
satisfied* 

In  this  case,  which  arose  in  the  Sheriff's 
Court  of  Newcastle,  the  officer  of  the  court 
refused  to  deliver  up  the  record,  without 
some  authority;  and  a  writ  of  certiorari 
was  sent  down,  which  writ  did  not,  for- 
merly, lie  after  judgment,  Patterson  9. 
Reay,  2  Dowl.  &  Ry.  177;  but  which,  it 
seems,  is  now,  the  only  means  of  compel- 
ling the  officer  of  an  inferior  court  to  part 
with  the  record. 

By  section  16,  it  is  enacted,  that  in  case 
execution  shall  at  any  time  issue  against 
the  person,  all  securities,  not  then  zealiaed, 
that  is,  all  charges  on  the  lands,  &c.,  of  the 
debtor,  in  respect  of  the  judgment  not  then 
satisfied,  shall  be  given  up.  (h) 

AH  judgments  are  henceforth  to  bear  in* 
terest  after  the  rate  of  4tL  per  cent.,  per 
annum. 

The  remainder  of  the  act,  with  the  excep- 
tion of  a  few  clauses,  re-enacts  the  law  of  in- 
solvent debtors,  in  much  the  same  form  as 
heretofore,  and  which  it  would  take  up  too 
great  space  to  notice..  There  are,  however, 
many  important  additions,  and  improve- 
ments, in  the  law  of  insolvent  debtors,  con- 
tained in  the  latter  portion  of  this  act,  and 
which  wiU  need  an  attentive  perusal;  as, 
for  instance,  an  insolvent  may  now  be  dis- 
charged out  of  custody,  on  his  finding  two 
sureties,  with  recognizances,  to  the  provi- 
sional assignee,  in  such  sum  as  the  court 
shall  think  fit,  with  a  condition  that  the  in- 
solvent shall  attend  at  the  place  of  hear- 
ing. 

It  ought  also  to  have  been  observed,  that 


(6)  Bot  vvhen  the  security  hu  beCD  realised,  tad 
the  produce  iDsofiicient  to  satisfy  the  judgment,  then 
the  latter  remains  in  force  against  the  person  for  tbt 
deficiency. — £o. 
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by  gection  19;  all  decrees  and  orders  of  any 
coQit)  are  to  have  the  same  effect  as  judg- 
ments. 

And  that,  hy  section  19,  no  judgment, 
decree,  or  order,  shall  have  the  effect  of 
chaigmg  land,  or  real  estate,  other  than 
such  effect,  as  they  would  have  had,  hefore 
the  passbg  of  this  act,  unless  such  judg- 
ments, &c.  he  registered  with  the  Senior 
31a3ter  of  the  common  pleas ;  hence,  all  old 
judgments  must  go  through  the  new  ordeal 
before  they  can  he  made  availahle,  as  against 
the  lands  of  a  dehtor. 

In  conclusion,  it  may  he  remarked,  that 
although  the  practice  admitting  of  arrest  has 
recetvwi  a  severe  hlow,  hy  the  late  act,  yet 
that  when,  under  the  new  order  of  things, 
it  is  still  permitted,  the  same  rules  and 
decisions  will  still  affect  the  practical  ma- 
chinery of  this  very  nice  point  of  law.  The 
sheriff,  and  his  officers,  will  now,  as  hefore, 
be  hound  to  observe  all  the  old  forms,  and 
tedlmicalities,  and  the  minutias  of  the  bail 
bond  must  still  be  attended  to. 

"A  Student." 


TO  THB  EDITOR  OP  THE  LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  VL 

What  ii  an  Action  1 

The  signification  of  this  term  at  law  is  de- 
fined by  Bracton,  lib.  3.  c.  1.,  and  also  by 
Justinian,  lib.  4.  List.  tit.  de  actionibus,  viz.. 
Actio  nihil  aliud  sit  quod  alicui  d^hetur.  It 
is  otherwise  defined  to  be  a  le^al  demand  of 
(m/s  riffht^  2  Co.  lit.  285.  (c).  For  as  all 
wron^  may  be  considered  as  merely  a  pri- 
▼atioQ  of  riffhty  the  plain  natural  remedy 
for  every  species  of  wrong  is,  the  being  put 
in  possession  of  that  rights  whereof  the 
party  injured  is  deprived.  Hence,  therefore, 
as  the  design  of  entering  into  society  was 
the  protection  of  oui  persons  and  security 
of  our  property,  men  in  civil  society  have 
a  right,  and  indeed  are  obliged,  (in  place  of 
becoming  their  own  revengers,  which  would 
introduce  all  that  inconvenience  which  the 


CO  Or  as  Braeton  and  TUia express  it  in  the  words 
rf  ^yLU'tnivx  (Inst.  4.  6.pr.)ju<  yrow^iendt  injudicio 
1»^  o/tcui  deb*tur,-^JS.D. 


state  of  nature  endured,  and  which  govern- 
ment was  at  first  invented  to  prevent)  to 
have  recourse  to  the  strong  arm  of  the  law 
and  the  courts  of  justice,  for  support  and 
assistance  in  their  several  wrongs  and  injuries, 
and  thii  application  is  what  is  called  bring* 
ing  an  action^  the  different  forms  of  which 
are  varied  according  to  the  nature  of  the 
case.((Q     Actions  at  law  are  divided  into 
criminal  and  civil  actions^  the  former  (under 
which  may  be  classed  actions  penal)  are 
dther  to  have  judgment  of  death,  as  appeals 
of  death,  robbery,  &c.,  or  only  to  have 
judgment  for  damage  to  the  party,  fine  to 
the  king,  and  imprisonment;  as  appeals  of 
maihem,  &c. ;    Co.  Lit.  284 ;    2  Inst.  40. 
Civil  actions  are  such  as  tend  only  to  the 
recovery  of  that,  which  by  reason  of  any 
contract,  &c.,  is  due  to  us — as  action  o/debt^ 
upon  the  case,  ^.  Spc,^  2  Inst.  61 ;  and  in 
England  are  divided  into  actions — 1st,  Real; 
2nd,  Personal;   and  3rd,  Mixed.     1st,  il 
Real  Action  is  one  which  is  brought  for  the 
recovery  of  real  property.    2nd,  A  Personal 
Action  is  that  which  one  man  may  have 
against  another,  by  reason  of  any  contract 
for  money  or  goods,  or  for  any  offence  done 
by  him,  or  some  other,  for  whose  act  he  is 
answerable;   personal  actions  are  divided 
into,  actions  excontractUy  i.  e.  founded  upon 
contract,   of    which   an  account,  assump- 
sit,  covenant,  debt,  Aurmityf  scire  facias^ 
and  actions  ex  delicto^  i.  e.  founded  upon 
force  or  upon  fraud,   which  consist  of  re- 
plevin, trespass,  case  and  detinue.     And 
3rdly,  Mixed  Actions  are  those  that  are 
brought  for  the  recovery  of  real  property, 
and  also  rfor  damage  for  its  detention.     It 
partakes  of  the  nature  of  the  other  two,  as 
for  instance  in  the  case  of  an  action  of 
waste  brought  by  the  reversioner  against  the 
tenant  for  life,  not  only  to  recover  the  land 
wasted   (which   would  be  merely  a  reaX 
action)  but  also    treble  damages,  by  the 


(<2)  The  Romans,  following  the  example  of  the 
Greeks,  introduced  set  fonns  for  actions  and  suits,  by 
which  a  proper  remedy  was  provided  for  every  injury. 
<'  Aciionti"  say  the  PandeetSf  *'  €ompo$it€B  sunt  quUmt 
initr  te  haminet  'diMceptartnt :  quataeiwnei,  ne  papulut 
prout  velUt  inttitusret,  ctrtoi  toUmnes^e  €ue  volut'^ 
ruHf."— Ed. 
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statute  of  Gloucester,  {e)  which  is  a  per- 
mmal  recompense,  and  so  bot/i  being  joined 
together,  is  denominated  a  mixed  action^ 
and  so  great  is  the  signification  of  these 
three  heads,  Tiz.:  actions  real,  personal,  and 
mixed,  that  under  them  every  species  of 
remedy  by  suit  or  action  in  the  cpurts  of 
common  law  may  be  comprised. 

H.  D.  M. 


PROBLEM  VIII. 

What  are  the  different  species  of 
ESTATES  TAIL,  and  how  are  they 
created  ? 


lain  Vitjfoxts. 

COURT  OF  CHANCERY.— Z>cc.  17. 

Farrand  v.  Hamsr, 
Practice — Amending  Bill  before  Answer. 

The  Solicitor-General  applied  to  discharge 
an  order  obtained  as  of  course,  to  amend  a 
Bill  before  answer,  without  prejudice  to  a 
common  injunction.  They  urged  that  the 
plaintiff  might  make  repeated  amendments, 
and  so  delay  and  injure  tne  defendant. 

Mr.  Monroe  contended  the  order  was  agree- 
able to  the  practice  established. 

The  Lord  Chancellor  said  the  order  was 
very  usual  at  the  Rolls,  but  if  the  practice 
were  not  settled,  he  would  lay  down  a  rule  in 
the  course  of  the  week. 

Before  the  Statute  3  &  4  Wil.  4.  c.  94. 
8.  13.,  applications  to  amend  were  neces- 
sarily made  in  Court,  or  at  the  Rolls.  That 
statute  ordains  that  the  Masters  in  Ordi- 
nary^ are  to  hear  and  determine  all  applica- 
tions for  time  to  plead,  answer,  or  demur, 
and  for  leave  to  amend  Billsy  also  for  en- 
larging pubUcation,  as  well  as«  all  other 
matters,  as  the  Court  shall  by  any  general 
order  direct.  The  act,  however,  has  not 
been  literally  pursued  in  regard  to  amend- 
ing bills.  The  applications  to  the  Mas- 
ter, (/^  are  confined  to  those  more  specicd 
occasions  which  may  occur  after  rq>lica- 
Hon^  and  also  to  any  second  application 
after  answer,  and  before  replication,  while 
all  other  and  previous  applications  to 
amend  are  still  made  to  the  Court,  and  at 
the  Rolls  as  before  the  act. — Ed. 

(«)  Torti,  or  wrongs,  the  same  as  are  called,  by 
the  Civil  Law,  aetiones  in  penonam  que  adcerms  eum 
intenduntur  qui  m  contractu  vet  deHeto  obUgatHi  tit 
aliquid  dare  vet  concedert, 

6Edw.l.c.5^ED. 

(/)  1  Smith,  299.  309. 


VICE-CHANCELLOR'S  COURT- 
Dec.  17. 

Miller  v.  Smith. 
As  to  giving  one  of  many  Plainti^s  the  conduct 

of  a  Suit  where  the    Co-Platniiffs  conspire 

to  delay  it. 

Mr.  Jacob  moved,  that  Mr.  Shipley,  one  of 
the  plaintiffs,  should  have  the  conduct  of  the 
suit.  The  bill  was  filed  in  1S33,  by  some  of 
the  legatees  under  the  will  of  the  late  Samuel 
Smith,  of  Homerton,  for  the  payment  of  their 
legacies ;  but  since  that  time  scarcely  any  pro- 
gress had  been  made  in  the  cause,  and  Mr. 
Shipley,  one  of  the  plaintiff,  who  was  the 
largest  legatee,  alleged  that  his  co-plaintiffs 
conspired  with  the  defendants  to  delay  the 
suit,  for  the  purpose  of  making  him  forego  a 
portion  of  his  legacy  rather  than  wait  for  the 
eventual  payment  in  fuU,  whenever  it  pleased 
the  other  parties  to  proceed  in  earnest  for  a 
decree. 

Mr.  O.  Anderson  opposed  the  motion,  on  the 
part  of  the  co-plaintiffs,  insisting  the  Court 
could  not  exercise  a  controul  over  plaintiffs 
in. a  dispute  between  each  other  before  the 
decree. 

The  Vice-Chancellor  granted  the  motion. 


ROLLS  COURT.— Dec.  13. 

Wheatlet  r.  Whitaker. 
Practice — Cross-Bills. 

This  was  a  motion  that  further  proceedings 
should  be  stayed  until  the  plaintiff  should  put 
in  his  answer  to  a  cross-bill  filed  against  Him 
by  the  defendants. 

Mr.  Pabner  stated,  that  the  original  biU  was 
to  carry  into  effect  the  trusts  of  a  deed  exe- 
cuted by  the  wife  of  the  defendant,  being  a 
security  upon  her  separate  property,  and  me 
cross-bill  was  to  set  aside  that  security,  upon 
the  CTound  of  fraud.  The  plaintiff  in  the  ori- 
ginsu  suit  was  in  Australia,  where  it  was  im- 
possible to  serve  him  with  a  subpoena.  The 
original  bill  was  filed  in  1S37,  but  the  sub- 
poena was  not  served  until  June,  1838,  and  the 
cross-bill  was  filed  in  December,  1838.  In 
cases  of  fraud,  where  the  plaintiff  was  abroad, 
or  could  not  be  found,  and  where  a  cross-bill 
was  filed  before  answer  to  the  bill,  the  proper 
course  was  to  stay  the  cause  in  the  first  suit 
until  the  answer  was  put  in  to  the  cross-bill. 

Mr.  Pemberton,  contra,  denied  that  such  was 
the  practice ;  it  was  inconsistent  with  common 
sense  and  with  the  precedents.  Where  a 
party  abroad  filed  a  biU  and  cave  security  for 
costs,  which  was  all  that  could  be  required  of 
him,  there  could  be  no  reason  to  stay  his  pro- 
ceedings. The  wife  of  the  defendant  was  in 
receipt  of  the  income,  and  she,  knowing  the 
plaintiff  was  in  Australia,  filed  a  cross-bill, 
stating  such  circumstances  as  the  ingenuity  of 
her  advisers  might  suggest  No  cases  could 
be  produced  to  show  Uiat  a  defendant,  by 
mere  suggestions  on  the  record  without  an 
affidavit,  could  stay  proceedings    until   his 
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cross-bill  was  answered.  The  subpoenas  were 
serred  with  some  difficulty,  and  an  appearance 
was  entered  for  Whitaker  and  his  wife,  and 
there  was  an  application  to  strike  out  the  ap- 
pearance for  £liza  Jane  Whitaker,  which 
was  refused,  but  an  order  was  made  that  the 
plaintiff  should  give  security  for  costs  hefore 
the  defendants  should  he  obliged  to  put  in 
their  answer.  A  bond  for  that  purpose  was 
accordingly  executed  and  deposited  in  the  Six 
Clerks'  Office  on  the  13th  of  July  last  Since 
then  the  ingenious  device  of  filing  a  cross-hill 
was  resorted  to,  that  the  defendants  might 
avoid  patting  in  an  answer,  and  continue  re- 
ceiving the  UTidends  of  the  stock. 

Mr.  Palmer. — The  original  bill  was  to  en- 
force a  security  upon  property  given  by  the 
will  of  Sir  Henry  Nichols,  tier  uncle,  to  Mrs. 
Whitaker  for  her  separate  use,  and  the  secu- 
rity was  executed  utader  forcible  coercion.  The 
plaintiff  in  the  original  suit  was  out  of  the 
jurisdiction  of  the  Court 

Lord  Lanodale  said,  if  the  defendants  in 
the  original  suit  had  put  in  their  answer  he 
shoold  nave  no  hesitation,  hut  he  never  heard 
that  a  defendant  in  an  original  cause,  who  was 
plaintiff  in  a  cross-cause,  was  not  to  put  in  his 
answer  until  an  answer  had  been  put  into  the 
cross-bill.  The  motion  was  made  avowedly 
to  prevent  the  original  plaintiff  from  conipel- 
Ixng  an  answer  to  ms  bill ;  no  instance  could 
be  found  in  which  this  was  done,  nor  were 
pfroceedings  in  an  original  cause  stayed,  unless 
the  plaintiff  in  the  cross-cause  had  first  put  in 
his  answer.  There  was  no  doubt  about  the 
practice,  and  it  would  he  contrary  to  the  prin- 
riples  of  common  justice  to  hold  the  contrary; 
for  then  the  defendant  in  the  original  cause, 
bv  abstaining  to  do  Iris  duty,  can  deprive  the 
plaintiffof  vmat  he  is  clearly  entitled  to — ^an 
answer  to  his  bill.  The  motion  must  be  re- 
fixsed  with  costs. 

An  original  bill  must  be  anstcered  before 
an  answer  can  be  insisted  on  to  the  cross 
bill.  If,  however,  the  plaintiff  after  a  cross 
bill  filed,  amends  his  bill,  he  loses  his 
priority.     2  Madd.  Ch.  429. 

Cross  bills  are  of  eight  kinds. — 1.  Cross 
bills.  2.  Bills  of  review  to  examine  and 
reverse  decrees  signed  and  enrolled.  3.  Bills 
in  the  nature  of  bills  of  review,  to  examine 
and  reverse  decrees  either  signed  and  en- 
rolled, or  not  brought  by  persons  not  bound 
by  the  decree.  4.  Bills  impeaching  de- 
crees upon  the  ground  of  fraud.  5.  Bills 
to  suspend  the  operation  of  decrees  on 
special  circumstances,  or  to  avoid  them  on 
the  ground  of  matter  subsequent.  6.  Bills 
to  carry  decrees  into  execution.  7.  Bills  in 
the  nature  of  bills  of  revivor.  8.  Bills  in 
the  nataie  of  supplemental  bills.— £d. 


QUEEN'S  BENCH. 
Sittings  at  Nisi  Prius,   Dec.  15. 

Abraham  v.  Skinner. 
Bill  of  Exchange  on  a  discontinued  Stamp, 
This  was  an  action  brought  by  the  indorsee 
of  a  bill  of  exchange  against  the  acceptor,  to 
recover  principal  and  interest.  The  bill  which 
was  for  25/.  was  drawn  by  Waller  in  August 
1835,  and  payable  three  yearis  after  &te. 
The  acceptance  was  admitted,  but  it  appeared 
that  the  stamp  upon  the  paper  was  that  used 
before  November,  1833. 

Mr.  Humfreyy  for  the  defendant  submitted 
that  this  was  a  fatal  objection,  since  by  the 
act  3  &  4  Wil.  4.  c.  97.  s.  17,  "all  deeds  and 
instruments  for  the  marking  or  stamping  of 
which  any  such  new  die  or  dies  shall  have 
been  provided,  and  which  after  the  day  so 
fixed  and  appointed  as  aforesaid  shall  be 
eng^ssed,  written,  or  printed  upon  velluih, 
parchment,  or  paper,  stamped  or  marked  with 
any  other  die  or  oies  than  the  said  new  die  or 
dies,  so  provided  for  the  same  as  aforesaid, 
and  also  all  such  deeds  and  instruments  as 
aforesaid  which  having  been  eng^rossed,  writ- 
ten, or  printed  upon  vellum  parchment,  or 
paper,  stamped  or  marked  as  last  aforesaid, 
shall  not  have  been  executed  orsiepied  by  any 
party  thereto  before  or  upon  the  day  so  fixed 
and  appointed  as  aforesaid,  shall  respectively 
be  deemed  to  be  engrossed,  written,  or  printed 
on  vellum,  parchment,  or  paper  not  duly 
stamped  or  marked  as  reauired  oy  law." 

Lord  Denman  said  that  something  more 
than  the  act  of  parliament  was  required  to 
make  out  the  defence ;  and  then  the  London 
Gazette,  with  the  notice  of  the  commissioneTS, 
altering  the  die  under  authority  of  the  above- 
mentioned  act,  and  dated  October  11th,  1833, 
was  put  in  as  part  of  the  defendant's  case. 
Hereupon  Mr.  Jervis^  for  the  plaintiff,  called 
a  witness,  Newton,  who  said  that  Skinner,  when 
spoken  to  in  June,  1838,  respecting  this  bill, 
said  that  Waller,  the  drawer,  had  cneated  him 
out  of  400/.  worth  of  blank  acceptancesfi\e  years 
ago,  and  that  this  was  one  of  them.  The  fol- 
lowing point  of  law  then  arose : — 

Mr.  Jervis  submitted  that  the  Act  does  not 
apply  if  the  instrument  be  at  all  written  or 
printed  before  the  commissioners'  notice  in 
October,  1833.  That  the  bill  in  question  was 
at  all  points  an  instrument  before  that  date 
by  having  the  acceptance  written  upon  it,  and 
he  instanced  the  case  of  an  escrow,  or  of  a 
composition  deed  in  which  it  should  be  pro- 
vided that  until  all  parties  come  in  and  sign, 
the  deed  shall  be  in  operation ;  suppose  then, 
one  did  not  sign  till  an  order  for  a  new  stamp 
were  issued,  tne  deed  would  not  be  in  ope- 
ration. 

Mr.  Humfrey,  contra, — It  is  urged  that  this 
is  an  instrument  which  was  sigoed  before  the 
act  3  &  4  Wil.  4.  c.  97,  and  uie  consequent 
notice  of  the  commissioners  iii  October,  1833 ; 
but  it  cannot  be  called  so,  for  a  bill  of  exchange 
before  it  is  a  bill  or  *'  instrument,"  such  as  is 
contemplated  by  the  act,  must  have  a  drawer. 
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His  Lordship  inclined  to  this  opinion,  but 
left  it  with  the  jury  to  say,  whether  the  accept- 
ance being  admitted  this  was  an  instrument 
previous  to  the  issuing  of  the  new  stamp. 

The  Jury  found  for  the  defendant ;  but  the 
plaintiff  had  leave  to  move  to  enter  a  verdict 
for  himself  if  the  legal  point  raised  should  be 
decided  for  him—Lora  Denman  remarking 
that  this  was  a  very  curious  case.(^) 

Special  Jury. 
Rboina  v.  Lawson. 

Criminal  Informaticn  for  Libel^Proseeutornot 
appearing  as  the  tntness, — In  an  indictmentf 
as  toellas  a  criminal  information,  the  question 
of  truth  or  falsehood  must  he  altogether  laid 
aside, 

Mr.  Thesiger,  for  the  prosecution,  stated  the 
case.  The  prosecution  was  instituted  by  the 
sanction  of  tne  Court  of  Queen's  Bench  against 
the  defendant,  John  Joseph  Lawson,  the 
printer  and  publisher  of  The  Times  newspaper, 
for  a  libel  which  appeared  in  that  paper  on 
the  9th  of  March  last  against  Sir  John  (Jonroy 
who  for  many  years  held  an  appointment  of 
great  trust  and  confidence,  first,  m  the  house- 
hold of  his  Royal  Highness  the  late  Duke  of 
Kent,  and  afterwards  in  the  household  of  her 
Royal  Highness  the  Duchess  of  Kent  The 
libel  complained  of,  he  stated  to  have  been 
published  m  The  Times  of  the  9th  of  March 
last,  and  was  in  the  following  terms : — 

"  The  British  public,  we  l«lieve,  was  aware 
of  the  demand  of  a  certain  newly-created  baro- 
net attached  to  the  household  of  the  Duchess 
of  Kent  when  her  Royal  Highness'  daughter 
ascended  the  throne  of  these  realms — *a  red 
riband  (to  be  sure  one  little  thought  how  that 
decoration  would  be  afterwards  bestowed), 
<  a  peera^  !  a  pension !'  We  wish  he  had  had 
the  red  nband  promised  him :  it  would  have 
been  as  much  nonoured  by  his  wearing  it  as* 
by  its  present  possessor. 

"  We  believe  the  chief  merits  of  the  person 
who  made  these  demands  were  his  respectful 
conduct  to  the  estimable  Monarch  then  just 
deftmct,  and  the  happy  state  in  which  the 
pecuniary  concerns  of  the  illustrious  lady 
whom  he  served  were  found  under  his  mana^- 
ment.  The  amount  of  this  latter  obligation 
of  the  nation  to  him  it  is  perhaps  hardier  possi- 
ble to  compute :  itmay  be  thought  to  be  in  hard 
cash  somewhere  about  80,000/. ;  and  the  large 
annuity  of  30,000/.  was  granted  with  an  under- 
standing that  a  gradiul  liquidation  of  the 
80,000/.  should  silently  take  place.  Happy  be 
the  end  of  the  affidr !  we  say ;  but  a  matter 
which  has  come  to  our  knowledge  may  throw 
some  doubt  on  its  success.  We  learn  that  the 
baronet  of  whom  we  are  speaking,  having 
been  so  happy  in  conciliating  the  respect  of 
the  late  King  of  tlngland,  is  desirous  of  exer- 
cising the  same  amiable  and  modest  qualities 


(r)  Fidd  v.  Woods,  7  A.  &  E.  114.    Dawson  v. 
Macdonald,  2   M.  &  W.  26. 


towards  the  Kins  of  Sweden,  and  to  be  sent  to 
that  Court  in  tne  character  of  Ambassador ! 
And  we  have  been  told  that  the  Premier  was 
disposed  to  acquiesce  for  the  purpose  of  getting 
rid  of  him ;  but  the  highest  personase  did  not 
approve  of  such  a  representation  of  tne  Crown 
of  England. 

*^  Should  he  quit  his  present  position,  we 
ask,  where  are  talents  to  be  found  capable  of 
applying  a  due  portion  of  the  30,000/.  to  the 
hquidal£)n  of  the  80,000/.,  and  who  can  so  well  . 
understand  wiping  off  as  he  who  ha^  chalked 
on? 

"  There  is  another  matter  also  worth  notice. 
There  is  a  certain  estate  in  Wales  purchased 
and  paid  for  not  Ion?  ago.  If  any  public  in- 
quiry should  take  place  whence  tne  money 
ror  tne  payment  came,  who  so  competent  to 
answer  the  question  as  this  Baronet?" 

The  pubhcation,  and  its  identity  with  Sir 
John  Conroy  having  been  proved. 

Lord  Denman  addressed  the  Jury ;  his  lordf- 
ship  said,  ''This  is  a  criminal  information  at 
the  instance  of  Sir  John  Conroy,  complaining 
of  the  proprietors  of  The  Times  newspaper  for 
having  piiolished  a^libel  which,  as  he  alleges^ 
chargea   him  with  a  fraudulent  misappro- 
priation    of  funds  belon^g  to  her  Royal 
Highness  the  Duchess  of  Kent.    There  is  an 
introductory  averment  setting  forth  that  the 
said  Sir  John  Conroy  had  been  attached  to 
the  household  of  the  Duchess  of  Kent,  hold- 
ing therein  the  offices  of  equerry  and  private 
secretary,  and  that  the  libel  meant  to  impnte 
to  him  mat  he  took  advantage  of  the  power 
which  those   situations   conferred,  and  the 
trust  reposed  in  him,  to  convert  monies,  the 
property  of  the  Duchess  of  Kent,  to  his  own 
use,  and  applied  them  to  the  purchase  of  cer- 
tain estates  in  Wales,  and  the  counsel  for  the 
prosecution  has  this  day  called  Mr.  Mire- 
nouse,  who  proved  that  the  estates  in  question 
had,  long  before  the  period  referred  to,  been 
purchased  and  paid  for.    One  of  the  questions 
for  the  jury,  but  one  respecting  which  you 
can  entertam  no  sort  of  doubt,  relates  to  the 
individual  referred  to  in  the  alleged  libel.    Of 
course  you  cannot  have  the  least  doubt  that 
the  publication  complained  of  in  the  present 
information  refers  to  Sir  John  Conroy.    There 
being  no  uncertainty  then  on  this  point,  the 
remaming  question  is,  what  construction  will 
the  publication  before  you  bear  ?  and  if  you 
should  be  of  opinion  that  it  will  not  bear  the 
construction  which  the  prosecutor  affirms  it 
must  bear,  then  the  defendant  is  entitled  at 
your  hands  to  a  verdict  of  not  guilty.     The 
proper  question  and  the  only  question  for  you 
IS,  whether  the  construction  sought  to  be  put 
by  the  prosecutor  on  the  statement  and  obser- 
vations complained  of  is  an  improper  and 
forced  construction.    In  the  course  of  the  trial 
several  general  observations  have  been  made 
which  render  it  necessary  that  I  should  thus 
state  the  form  in  which  the  question  comes 
before  you,  and  I  am  bound  to  teU  you  that 
you,  and  you  alone,  are  to  determine  the  con- 
struction which  ought  fairly  to  be  put  on  the 
publication.    There  are  various  ways  in  which 
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ft|ttrty  Complained  against  for  the  publication 
ef  a  libel  may  seek  to  relieve  himself  from 
the  acciuadon  which  each  a  complaint  carries 
with  it    If  the  party  complaining  adopt  one 
course  of  proceecung,  thedefendant  may  jus- 
tify by  aUedng  and  proving  the  libel  to  be 
true,  even  though  he  should  at  the  same  time 
admit  that  the  publication  is  defamatory ;  but 
in  a  proceeding  by  way  of  criminal  infohna- 
tioB  the  only  question  which  you,  gentlemen 
of  the  jary«  can  hs^ve  to  determine,  are  these — 
the  fact  of  publication,  the  identity  of  th^  in- 
dividual reierred  to,  and   the   construction 
which  the  libel  can  fairly  be  considered  to 
bear.    The  main  question,  therefore,  for  you 
to  consider  on  the  present  occasion  is,  whetner 
the  libel  before  vou  carries  with  it  the  defa- 
tuftory  charge  of  which  the  prosecutor  com- 
mins.    ^a3  the  present  proceeding  been  one 
hf  *^  <^  indictment f  tlie  question  of  trvih  or 
feUehooa  must  have  been  from  tJte  very  outset 
^etker  laid  aside.    Likewise  in  a  case  of 
ermmal  information  a  jury  must  leave  the  ques- 
'»«  of  truUi  or  falsehood  equallif  out  of  view, 
fiut  at  the  prefiminary  stajs^e  ot  the  present 
proceedings,  before  it  was  ripe  for  the  consi- 
aeradoB  of  a  jury,  the  defendant  might  have 
offered  evidence  to  the  Court  of  Qiieeirs  Bench 
to  show  that  the  allegation  of  the  prosecutor 
as  to  its  falsehood  was  without  foundation, 
and  if,  when  the   defendant  showed  cause 
ygainst  this  rule,  he  at  the  same  time  estab- 
fiihed  the  £^ts  in  the  libel,  or,  failing  to  do 
that,  bad  shown  that  at  the  time  of  the  put)li- 
eation  he  had  reason  to  believe  them  to  be 
trae— if  the  statement  complained  of  appeared 
to  the  Court  to  have  been  made  with  a  bond 
file  belief  that  it  was  true,  then  I  venture  to 
ny  that  the  Court  would  not  make  the  rule 
absolute, — ^that  is  all  along  supposing  that  the 
Court  were  of  opinion  that  the  defendant  had 

rd  grounds  for  believing  that  that  which 
st^ed  was  true.  That  gets  rid,  then,  of 
the  question  as  to  the  truth  or  the  publication. 
A  questioii  next  comes  into  consideration, — 
Mniely,  whether  the  prosecutor  gains  the 
jecessarv  vindication  of  his  character  by 
being  allowed  to  declare  his  iimocence  on 
«th,  that  declaration  being  met  by  no  oppo- 
sing evidence  on  the  part  of  the  defenoant, 
otherwise  the  question  of  character  must  be 
considered  to  remain  as  it  w^as  before .  The 
poBecutor  in  the  present  case  having  come 
before  the  Court  by  affidavit,  and  the  rule 
tearing  at  his  instance  been  made  absolute, 
|he  only  question  for  you,  gentlemen  of  the 
jwy,is  whether  the  publication  complained  of 
tt  a  Hbel.  A  great  deal  has  been  said  in  the 
wwiise  of  the  trial  concerning  the  circum- 
stance that  Sir  J.  Conroy  did  not  present  him- 
self in  the  witness-box,  and  was  not  called  as 
^witness.  When  he  had  already  made  a  decla- 
lation  on  oatb,in  his  affidavit  before  the  Court 
of  Queen's  Bench,  it  would,  I  think,  have  been 
tt  idle  parade  to  have  had  him  in  the  witness- 
Dox.  1  then  say,  gendemen,  that  as  regards 
your  verdict,  there  would  have  been  no  use  in 
pitting  Sir  John  Conroy  into  the  witness-box. 
Reference  iaii^  hem  made  by  the  learned  coun- 
A'ou  I. 


sel  to  two  other  cases  in  which  the  prosecutors 
were  examined  as  witnesses.  One  of  those 
cases  was  that  of  a  Sunday  paper,  which  I  de- 
fended as  counsel ;  the  publisher  of  that  paper 
most  certainly  had  no  intention  of  casting  any 
such  imputation  as  the  prosecutor  in  that  case 
supposed  him  to  have  cast.  It  seemed  to  him 
to  convey  the  grossest  possible  reflection  upon 
his  character,  and  you  will  well  suppose  that  a 
person  labouring  under  such  a  chare;e  would 
feel  a  strong  wish  to  present  himself  in  the 
box:  that  young  gentleman  did  so  present 
himself;  there  was  no  imputation  as  to  his 
character  in  other  respects,  nor,  indeed,  did 
any  rest  upon  it ;  but  1  am  sure  it  must  be 
felt,  that  when  he  then  came  forward,  no 
vindication  could  be  superabundant  as  to  the 
nature  of  such  a  charze.  With  respect  to  the 
case  of  the  Duke  of  Cumberland,  it  was  one 
intrusted  to  my  hon.  and  learned  friend  Sir 
Charles  Wetherell,  who  is  not  quite  so  much 
in  the  habit  of  conducting  cases  of  this  nature 
as  the  learned  counsel  at  this  bar,  who  have 
had  the  conduct  of  the  present  case.  He 
called  the  Duke  of  Cumberland,  but  I  could 
not  consider  that  an  inquiry ;  it  was  a  mock 
issue :  the  parties  giving  testimony  on  it,  if 
they  gave  that  testimony  falsely,  could  not  be 
indicted  for  perjury.  The  man  who  brings 
his  complaint  before  a  court  in  the  shape  of  a 
criminal  information  is  not  bound  to  tlurow 
out  a  challenge  to  meet  inquiry  in  the  way 
suggested  by  the  learned  counsel ;  and  a  pro- 
secutor would  be  told  by  his  own  counsel  in 
consultation,  that  coining  forward  under  such 
circumstances  was  a  species  of  parade  that 
had  better  be  avoided,  i  will  now  repeat  once 
more,  that  the  question  which  you  have  to 
consider  is, — is  the  publication  defamatory,  and 
is  it  defamatory  in  the  way  of  which  the  pro- 
secutor  complains  ?  Is  it  your  opinion  that 
the  writer  of  the  libel  wished  it  to  be  under- 
stood that  Sir  John  Conroy  had  been  guilty 
of  mismanagement  and  breach  of  duty,  and 
that  he  improperly  and  firaudulently  paid  for  the 
estates  in  Wales  to  which  reference  had  been 
made  by  means  of  money  belonging  to  the 
Duchess  of  Kent?  Whether  the  question  be 
a  matter  of  law,  or  a  matter  of  fact,  I  conceive 
there  cannot  be  much  difference  as  to  whether 
the  publication  does  or  does  not  impute  to  Sir 
John  Conroy  a  misapplication  of  money. 
Every  man  with  a  gprain  of  common  sense  or 
feeling  must  be  satisfied  that  the  publication 
conveys  a  gross  imputation  upon  the  character 
of  Sir  John  Conroy,  and  has  reference  to  the 
mismanagement  oi  money  in  his  care  and 
custody.  The  libel  complained  of  is  con- 
tained in  a  leading  article  of  The  Times  news- 
paper. It  begins  by  mentioning  the  alleged 
demands  of  a  newly  created  baronet  to  a  red 
riband,  a  peerage,  and  a  pension ;  it  ironically 
imputes  to  him  dtoespectful  conduct  towards 
the  late  King;  it  goes  further  ironically  to 
speak  of  the  nation  owing  him  an  obligation 
amounting  to  80,000/."  [The  noble  and 
learned  judge  then  read  the  remaining  part  of 
the  publication  as  follows: — "Happy  be  the 
end  of  the  afiiur !  we  say;  but  a  matter  which 

N 


Digitized  by 


Google 


in 


Law  Reporis, 


has  come  to  our  knowledge  may  throw  8omc 
doubt  on  its  success.  We  leam  that  the 
baronet  of  whom  we  are  speaking,  having 
been  so  happy  in  conciliating  the  respect  of 
the  late  King  of  England,  is  desirous  of  exer- 
cising the  same  amiable  and  modest  qualities 
towards  the  King  of  Sweden,  and  to  be  sent 
to  that  Court  in  the  character  of  Ambassador! 
And  we  have  been  told  that  the  Premier  was 
disposed  to  acquiesce,  for  the  purpose  of 
getting  rid  of  him ;  but  the  highest  personage 
did  not  approve  of  such  a  representative  of 
the  Crown  of  England. 

"  Should  he  quit  his  present  position,  we 
ask,  where  are  talents  to  be  found  capable  of 
applying  a  due  portion  of  the  dO,O0Or.  to  the 
liquidation  of  the  80,000/.  and  who  can  so 
well  understand  wiping  off  as  he  who  has 
chalked  on  ? 

**  There  is  another  matter  also  worth  notice. 
There  is  a  certain  estate  in  Walesj  purchased 
and  paid  for  not  longr  ago.  If  any  public 
inquiry  should  take  place  whence  the  money 
for  the  payment  came,  who  so  competent  to 
answer  tne  (question  as  the  baronet  ?**] 

From  the  information,  gentlemen,  it  is  clear 
that  the  main  portion  of  the  complaint  is  not 
against  the  deiendant  for  imputing  to  the  pro- 
secutor mismanagement  of  the  funds  of  the 
Duchess  of  Kent ;  the  complaint  is,  that  he  is 
charged  with  having  actually  misappropriated 
the  money  intrusted  to  him,  to  pay  for  estates 
which  he  had  purchased  in  Wales.  It  is  for 
you  to  say  whether  or  not  the  publication  can 
bear  that  construction.  The  concluding  para- 
graph of  the  libel  is  that  which  is  chieny  re- 
lied on,  and  to  that  I  am  bound  to  call  your 
attention.  It  is  in  these  words — **  There  is 
another  matter  also  worth  notice.  There  is  a 
certain  estate  in  Wales,  purchased  and  paid 
for  not  long  ago.  If  any  public  inouiry  should 
take  place  whence  the  money  for  tne  payment 
came,  who  so  competent  to  answer  tne  ques- 
tion as  the  baronet  ?"  Now,  it  will  be  for  you 
to  say  does  this,  or  does  it  not,  impute  to  Sir 
John  C«nroy  that  he  took  the  money  of  the 
Duchess  of  Kent  and  applied  it  to  the  pur- 
chase of  this  estate  ?  If  ^ou  think  it  does,  you 
can  have  no  doubt  that  it  conveys  an  imputa- 
tion of  the  grossest  description.  It  has  oeen 
observed  by  tne  learned  Attorney-General  that 
this  latter  para^ph  is  distinct  from  those 
which  precede  it.  It  is  your  province  to 
determine  how  far  that  view  of  the  publication 
is  just.  There  is  a  reference  in  the  paragraph 
to  an  inquiry.  How  could  there  be  any  occa- 
sion for  an  inquiry  nnless  there  had  been  some 
malversation  ?  The  paragraph  followed  other 
paragraphs  written  in  no  fHendly  tone,  and  it 
suggested  that  there  might  be  a  public  inquiry, 
and  asked,  if  so,  who  so  competent  as  the 
baronet  to  tell  whence  the  money  for  purchas- 
ing those  estates  came  P  Suppose,  gentlemen, 
that  the  treasurer  of  a  chanty,  or  the  person 
having  the  care  of  the  money  of  a  parisn,  had 
been  charged  with  such  conduct  in  tne  manage- 
ment of  its  concerns  as  that  a  debt  of  SOfiOOL 
had  been  incurred.  If  any  one  then  stated, 
that  in  the  event  of  a  parochial  inquiry  it 


would  be  important  to  ascertain  whete  tli« 
money  came  from  with  which  he  purebased  « 
certain  estate  lately  acquired  bv  him,  should 
you,  or  should  you  not,  suppose  tnat  that  state- 
ment was  meant  to-convev  an  imputation  in^* 
jurious  to  his  character?  I  think  the  case 
admits  of  this  illustration ;  and  if  you  put  that 
construction  upon  a  statement  such  as  I  have 
been  supposing,  and  I  do  not  see  how  any 
other  construction  can  be  put  upon  it,  you  will 
probably  take  it  into  your  consideration  in 
coming  to  a  verdict.  You  hftve  heard  the 
whole  of  the  observations  made  throughout 
the  trial.  I  repeat,  as  strondy  as  I  can  state 
anything,  that  the  jury  are  the  sole  iudees  of 
the  question  at  issue*  Ay  or  no,  is  the  defen- 
dant guilty  of  the  libel  P  If  you  think  that 
the  construction  put  upon  it  by  the  prosecutor 
is  the  true  construction,  von  will  find  the 
defendant  guilty ;  if  otherwise,  you  wiU  acquit 
him. 

The  jury  returned  a  verdict  of  Guilty* 


COURT  OP  EXCHEQUER. 

Sittings  at  Nisi  Prius. — Dec.  10. 

CoLTHAN,  J.  sat  in  the  Exchequer  under 

authority  of  1  &  2  Vict.  c.  45. 

Dixon  v.  Hurksli^ 

LiabUity  cf  Husband  for  goode  sM  to  Hie  Wif9 
while  living  apart  from  him. 

Action  against  husband  for  coals  supplied  to 
his  wife. 

Plea— Not  liable. 

It  appeared,  that  Mrs.  Hurrell,  who  was 
now  dead,  had  for  some  years  previous  to  her 
death  lived  apart  from  the  defendant,  her  hus- 
band :  that  she  received  dividends  of  S5L 
a-year  under  her  marriage  settlement:  that 
her  husband's  income  from  his  business  was 
not  so  much  as  this ;  and  that  when  the  hus- 
band was  applied  to,  to  send  her  her  pecuniary 
aid,  on  one  occasion,  he  said  he  would  not, 
but  would  let  her  go  to  the  workhouse. 

Mr.  ErUf  for  the  defendant,  submitted  that 
the  plaintiff  was  out  of  Court,  inasmuch  as 
there  was  not  any  evidence  of  the  circum- 
stances or  the  causes  of  separation,  (g) 

Mr.  Wightman,  contra,  contended  wat  what 
even  might  be  the  causes  of  separation,  the 
wife  had  not  sufficient  maintenance.  (A) 

In  the  evidence  for  the  defendant  it  ap- 
peared, that  the  plaintiff  had  kept  separate 
accoimts  with  the  defendant  and  his  yniQ^  and 
had  received  money  from  her  on  her  acooont : 
that  some  of  the  coals  were  supplied  while  the 
plaintiff  was  in  partnership  with  his  father, 
and  the  rest  since  his  fialher's  death:  ako, 
that  the  defendant  being  once  applied  to  (or 
payment  of  his  wife's  account,  nad  told  the 
plaintiff  that  he  would  pay  no  debts  of  hen» 
to  which  the  ^aintiff  made  no  reply,  though 
the  witness  said  he  appeared  satisneo. 


it) 


Cliflbrd  V.  LtfgkMi. 


Digitized  by 


Google 


l,QW  Rejwrts. 


m 


\n  sonunuig  up,  the  learned  «Judge  said, 
*'  The  plaintifi,  by  his  fonp  uf  actioi^,  can  onlv 
recover  for  the  goods  delivered  sinfft  the  death 
of  his  father :  but  the  main  point  is,  whether 
he  can  recover  at  alL  If  a  wife  elope  from 
her  husband,  he  is  not  liable  for  her  subse- 
qoent  debts ;  so,  on  the  contrary,  if  he  turn 
her  away  either  actually,  or  by  his  own  bad 
eonduct^  as  by  living  in  adultery,  he  is  liable. 
This  case  is  intermediate.  Where  the  parties 
teparate  by  consent  the  husband  is  still  liable, 
tuuess  it  appears  that  the  wife  has  a  compe- 
tent maintenance,  either  bv  the  provision  of 
the  husband,  considering  nis  station  in  life, 
or,  as  here,  by  a  settlement.  If  the  husband 
is  liable  at  all,  it  is  of  no  avail  that  he  told  the 
plaintiffhe  should  not  consider  himself  so— 
Qoless  the  plaintiff  agrees  to  this,  and  the  evi« 
denee  to  that  effect  is  very  meagre.'' 

His  Lordfihip  then  left  the  case  to  the  jury 
«i  these  two  points,  and  they  found  for  the 
defendant,  on  the  ground,  as  they  said,  that 
the  provisioii  by  the  settlement  was  sufficient 

Dec.  It. 

Newton  v.  Barclay. 
Habiltty  o^  Husband  for  the  maintenance  of 
his  fri/e  tt/ter  sh9  hii  commitUd  Adultery^ 
The  plaintiff  is  An  hotel-keeper,  living  in 
Blackfriars-foed^anditseems  that  Mrs.  Barclay 
came  to  his  house  some  day  in  May  last,  hav- 
ing  just  arrived  from  the  continent,  and  re- 
muned  there  until  the  month  of  July,  when 
^  removed,  havins^  in  the  interval  incurred 
debt  of  35/.  of  whicfi  she  had  paid  9/.,  leaving 
the  sum  now  claimed.  This,  however,  the 
defendant  refused  to  pay,  denying  his  liabilitv 
todischarge  any  bills  of  his  wife's,  even  though 
incDrred  lor  necessaries,  by  reason  of  her  hav- 
ioff  committed  adultery. 

Mr.  Thanger  for  the  defendant  said,  his 
vife  was  of  Spanish  origin,  while  the  defend- 
ant was,  or  rather  had  been,  an  artist,  who, 
travelling  in  pursuit  of  professional  studies, 
had  Mien  in  with  the  unfortunate  object  of 
the  present  inquiry.  The  introduction  took 
pUce  at  Paris :  she  was  then  a  widow :  the 
marriage  took  place  at  Rome,  tirom  which 
place  tney  removed,  and  eventually  settled  at 
Paris.  At  that  time  the  defendant  had  not 
the  slightest  suspicion  of  his  wife's  fidelity  j 
but  she  left  him  in  1^28,  for  the  purpose  of 
going  to  Madrid  with  a  youth  named  Carlos 
Bennett,  the  son  of  her  former  husband  by 
another  wife,  with  the  intention  of  placing 
him  at  some  academy  in  her  native  country. 
After  an  absence,  which  continued  till  1$31, 
ehe  returned  to  Paris,  where  she  found  her 
husband,  and  after  again  living  under  his  roof 
for  about  six  months,  she  again  quitted  him  for 
Madrid.  About  this  time  ner  conduct  excited 
the  suspicion  of  her  husband,  and  inauiry  and 
search  were  made,  which  ended  in  the  discovery 
of  letters  which  left  no  moral  doubt  in  his  mind 
uf  her  guilt.  These,  however,  were  not  in 
themselves  sufficient  to  establi^  her  infamy, 
hut  the  defendant  was  determined  to  abandon 
her,  and  he  nccordingly,  having  heard  nothing 


of  her,  left  Paris  for  London,  and  took  up  his 
abode  with  his  father,  with  whom  he  liv^  till 
1833,  without  having  any  idea  at  all  of  what 
had  become  of  his  wife,  till  at  that  period  she 
made  her  appearance,  and  claimed  to  be  ac- 
knowledged by  him  as  his  wife  once  more. 
This,  however,  he  indignantly  refused,  and 
through  his  brother,  after  much  negotiation, 
an  arrangement  was  come  to,  by  which  he 
bound  himself  to  pay  her  5/.  monthly,  on  the 
condition  of  her  retiring  and  living  respect- 
ably at  Barcelona.  Whither  accordingly  she 
repaired,  and  her  allowance  was  duly  for- 
warded to  her  by  the  brother  until  very  lately, 
when  he  received  a  letter  from  her,  imformin^ 
him  of  her  intention  to  repair  to  town,  ana 
requesting  all  communications  to  be  made  to 
her  at  the  "  Poste  restante,  Paris."  The  bro- 
ther, however,  deeming  this  an  infraction  of 
the  compromise  entered  into  by  him  on  behalf 
of  his  brother,  ceased  to  have  any  further  in* 
tercourse  with  her,  and  nothing  was  heard  of 
her  movements  until  in  the  month  of  July  last 
she  called  at  the  residence  of  her  husband, 
and  demanded  admittance.  This  being  re- 
fused, .she  commenced  making  a  disturbance, 
which  ended  only  with  her  being  given  in 
charge  to  a  policeman,  by  whom  she  was 
taken  before  a  ma^strate.  He,  however,  de- 
clined to  interfere  in  the  case,  as  she  asserted 
her  innocence,  and  also  that  she  had  instituted 
proceedings  for  the  restoration  of  her  conjugal 
rights  in  the  Ecclesiastical  Court.  Under 
these  circumstances,  the  defendant  was  once 
more  prevailed  upon  to  make  her  some  allow- 
ance, though  he  denied  his  liability  to  any 
amount  whatever,  and  the  parties  separated 
on  the  understanding  that  she  was  to  have  a 
guinea  per  week.  Annoved  with  these  un- 
happy matters,  the  defendant  was  determined 
to  seek  out  some  evidence  of  her  guilt  on 
which  to  rely  in  the  event  of  any  fresh  dis- 
turbance, and  accordine^ly  two  of  his  friends 
prpceeded  to  Paris,  and  there  they  found  out 
one  Annette  le  Pent,  w^ho  had  been  engaged 
during  all  the  time  of  Mrs.  Barclay's  residence 
with  her  husband  in  the  capacity  of  waiting- 
maid,  from  whose  testimony,  united  with  that 
of  a  man  named  Brunit,  who  was  a  sweetheart 
of  hers,  it  was  ascertained  beyond  all  doubt 
that  Mr.  Barclay's  suspicion  rested  on  but  too 
sure  a  foundation.  These  witnesses  would 
prove  that  so  far  back  as  1828  Mrs.  Bai'clay's 
character  was  tainted — that  an  Englishman, 
named  Wilmore  Bennett,  had  been  admitted 
by  her  to  a  degree  of  intimacy  cjuite  incom- 
patible w^ith  her  i9nocencc ;  while  it  would 
further  appear,  that  Mrs.  Barclay  had  returned 
to  Paris  alter  her  husband  had  quitted  it,  and 
having  engaged  Annette  again,  had  taken 
lodgings  at  No.  15,  Boulevard  des  Capucins, 
on  me  sixth-floor,  at  which  place  it  would  be 
proved  that  a  Spaniard,  named  Carlos  Val- 
oeno,  had  been  actually- seen  in  bed  with  her 
on  several  occasions  by  Annette  (who  was  ac- 
customed to  go  into  the  bed-room)  after  the 
matter  had  been  once  accidentally  discovered 
by  her,  and  also  by  her  sweetheart  Brunit, 
who  had  seen  him  lying  in  Mr$.  Barclay's  bed 
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one  morning,  when  she  opened  the  door  to  | 
give  him  some  directions  about  the  parchase  | 
of  some  champagne  glasses  which  she  wanted 
for  dinner.  Besides  this,  there  was  a  French- 
man, whose  name  was  San  Martin,  who  was 
also  a  favoured  admirer  of  this  lady,  whose 
person  was  indeed  so  much  considered  public 
as  that  the  possession  of  her  actually  gave 
rise  to  a  challenge  between  Carlos  and  San 
Martin,  which  resulted  in  a  combat  in  the 
Bois  de  Boulogne.  Under  these  circumstances, 
painful  and  degrading  as  they  were,  the  de- 
fendant denied  his  liability  to  maintain  his 
wife,  for  the  law  held  that  no  husband  could 
be  called  on  to  supply  a  woman  even  with  ne- 
cessaries against  whom  so  foul  a  charge  as 
that  of  adultery  could  be  brought  home. 

These  facts  having  been  proved  by  the  two 
witnesses, 

Lord  Abinger  summed  up  the  whole  case 
to  the  jury,  leaving  it  to  them  to  say,  whether 
the  adulteiy  of  the  wife  had  been  proved  to 
their  satisfaction  by  the  defendant,  in  which 
event  he  would  certainly  be  entitled  to  a  ver- 
dict ;  for  the  law  exonertUed  a  man  from  all 
littbiliiy  on  account  of  a  wife  who  had  dishon- 
oured the  marriage-bed.  (o) 

The  jury  gave  a  verdict  for  the  defendant 

A  husband  is  not  bound  to  receive  or  to 
support  his  wife  after  she  has  committed 
adultery,  even  when  he  has  before  committed 
adultery^  and  turned  her  out  of  doors  with- 
out any  imputation  on  her  conduct.  iSee 
Govier  v,  Hancock,  6  Term.  Rep.  603. 

Nor  is  he  liable  under  such  circum- 
stances to  the  penalty  declared  by  the  Stat. 
5  Geo.  4.  c.  83.  8.  3.  See  Rex  v,  Flbton, 
1  Bam.  &  Adolp.  227. 

Buty  where  a  husband  turns  away  his 
wife  because  she  has  committed  adultery, 
and  afterwards  takes  her  again  into  his 
house,  but  afterwards  turns  her  out  again, 
he  is  liable  for  necessaries  supplied  her. 
See  Harris  v.  Morris,  4  Exp.  41. 

So  where  a  wife  commits  adulteiy,  and 
the  husband  leaves  her  in  his  house  with 
children  bearing  his  name,  but  without 
making  any  provision  for  her  maintenance, 
and  even  though  she  under  such  circum- 
stances continues  in  a  state  of  adultery, 
the  husband  is  liable  for  necessaries  fur- 
nished her,  unless  it  can  be  proved  that  the 
person  supplying  such  necessaries,  knew  or 
ought  to  have  known  the  circumstances 
under  which  she  was  living.  See  Norton  v, 
^azan,  1  Bos.  &  Puk.  226.— Ed. 


(.))  Sec  Ham  ».  Toovey,  1  Selw,  N.  P.  278. 


Hamvon  v.  Tiimms. 

Joint  Stock  Companies, — Their  Books  not  Evt- 
dence  of  Agreements  with  their  Officers,  unless 
stamped. 

Mr.  Kelly  with  Mr.  Henderson  for  the  de- 
fendant. This  was  an  action  against  Mr. 
Timmins  in  his  official  character  oidirector  of 
the  West  Cork  Mining  Company,  and  wa^ 
brought  to  recover  from  them  a  sum  of  money 
which  the  plaintiff  claimed  as  a  balance  of 
accounts  between  them,  and  also  for  the  amount 
of  salary  as  their  clerk  during  nine  years  and 
a  half. 

In  order  to  make  out  the  case  of  the  plain- 
tiff, Mr.  Erie  called  for  the  books  of  the  com- 
pany, to  produce  which  a  notice  had  been 
given. 

His  Lordship,  however,  on  its  ^ippearittr 
that  the  notice  was  only  given  on  the  8th,  mid 
that  the  books  had  been  sent  to  Ireland  on  the 
6th,  under  the  exigency  of  a  notice  to  produce 
them  in  the  Court  of  Chancery  there,  niled 
that  secondary  evidence  could  not  be  gone 
into  to  prove  their  contents. 

In  default  of  this  the  plaintiff  then  pro- 
ceeded  to  put  in  a  book,  which  purported  to 
contain  the  minutes  of  the  proceedings  of  the 
company  as  kept  by  their  secretary,  among 
which  was  an  entry,  that  **  a  letter  had  been 
read  at  the  board  from  the  plaintiff,  requesting 
some  remuneration  for  past  services  and  an 
increase  of  his  future  salary,  whereupon  it  was 
ordered  that  50  guineas  should  be  paid  to  him 
for  the  former  object,  and  that  for  the  fiiture 
his  salary  should  be  at  the  rate  of  120/.  instead 
of  '80/.  per  anmun." 

Mr.  KeUtf  then  objected  to  the  admissibility 
of  this  book.  The  entry  can  only  be  read  by 
the  plaintiff  for  the  purpose  of  making  it 
evidence  of  an  agreement  on  the  part  of  the 
defendants  to  pay  him  50  guineas  and  a  future 
increased  salary  of  40/.  per  annum,  and  in 
that  view  there  is  no  doubt  but  that  it  comes 
within  the  operation  of  the  revenue  laws, 
and  is  not  admissible  without  an  agreement 
stamp. 

Mr.  Erie  said,  that  he  would  remind  his 
learned  friend  that  this  was  an  excepted  case 
within  those  laws  which  did  not  affect  agree- 
ments entered  into  between  masters  and  ser- 
vants. 

Mr.  Kelli/  replied,  and  cited  the  words  of 
the  acts  themselves,  which  excepted  only  those 
contracts  which  related  to  "  labourers,  artifi- 
cers, manufacturers,  and  menial  servants,"  to 
neither  of  which  classes  did  the  clerk  of  a  com- 
pany belong. 

Mr.  Erie — ^This  is  moreover  no  agreement 
at  all — it  is  only  the  mere  entry  of  the  defen- 
dants in  their  own  books  of  what  passed  at  a 
meeting,  and  may  be  used  as  such  by  the 
plaintiff  against  them  without  a  titamp.  The 
mconvenience  of  holdmg  it  to  be  otnerwise 
would  be  great  indeed,  and  would  operate  as 
a  bar  to  the  claim  of  almost  every  clerk  of  a 
public  company. 

Mr.  Butt,  on  the  same  side,  submitted  that 
this  only  amounted  to  evidence  of  aniiccoant 
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Lord  ABitTGER — I  must  yield,  however  Xin- 
viRinffly  to  the  objection  which  is  urged  on 
behalf  of  the  defetodtoitfl  by  Mr.  Keil^f  ftnd 
teftise  to  ft&oit  this  entry  to  be  t«Bd  without 
avtamp.  In  my  opinion  it  is  an  ngreetnent; 
bst  the  least  that  can  be  said  of  it  is,  that  it  is 
Twd  hv  flie  plaintiff  as  the  evidence  of  one  on 
which  he  seeks  to  fottnd  his  cate  against  the 
defendants,  who  are  the  company  of  course, 
though  oneof  tihe  directors  is  made  the  nominal 
defentet  dn  the  record.  It  is  therefore  at  any 
nte  either  one  or  the  other,  and  in  either  ^w 
of  it  re^fcdres  a  stamp,  and  cannot  be  read  by 
the  plaintM*  for  want  of  one.  This  case  only 
proves  how  careM  every  tme  shotdd  be  in 
dealing  with  these  companies,  for  they  enter 
thdr  agreements  with  their  servants  In  their 
own  hSclk%  and  then  object  to  thehr  admissi- 
d^for  want  of  a  Stamp. 

ThebodL  was  therefore  rejected,  and  the 
t^proeeeded  upon  some  evidence  under  the 
Cointforthe  accdont  stated,  on  which  the 
plidntiff  recovered  a  small  fraction  of  his  whole 
claim,  and  a  verdiet  was  direoted  for  him  to 
fltttextent    • 

Verdiet  aeeordmgfy. 

A  Juror  then  asked  Ins  Lordship  whether 
from  what  had  passed  just  before,  the  world 
were  to  understand  that  no  evidence  could  be 
given  of  .toy  transaction  whioh  had  been  en- 
tered by  a  company  in  their  own  books,  unless 
the  books  were  previously  stamped  ? 

Lord  Abinoer — Certainly,  Sir ;  if  the  entry 
be  sought  to  be  read  as  the  evidence  of  an 
tgreement  between  the  parties,  as  it  is  here, 
for  a  contract  beyond  20/. :  in  that  case  a 
stamp  is  requisite,  and  if  the  plaintiff  can 
produce  no  other  evidence  than  tne  books,  he 
cannot  Tecoveri 


ARCHES  COUKT.— Dec.  12. 

(C0ii<tntMrf/rmn  ^  110,) 

It  would  an^ear,  according  to  the  best  au- 
thorities to  wnich  the  Court  nad  access,  that 
Uk  notion  of  purgatory  was  first  introduced 
about  the  fif^  or  sixth  century.  Bishop  Ton- 
Hne,  m  toI.  2  of  his  "  Elements  of  Christian 
Theology,"  states  that  "  the  practice  of  pray- 
mg  for  the  dead  began  in  the  third  century ; 
but  it  was  not  till  long  afterwards  that  purga- 
tory was  even  mentioned  among  Christians. 
It  was  at  first  doubtfully  received^  and  was  not 
fiilly  estabhshed  until  the  papacy  of  Gregory 
the  Great,  in  the  beginning  of  the  seventti 
century." 

The  doctrine  then  introduced,  and  which  is 
declared  by  the  2ad  article  of  our  church  to 
be  repugnant  to  the  word  of  God,  is  deseribed 
in  the  catechism  of  Trent :— "  Purgatory  is  a 
fire,  in  which  the  souls  of  thepioos  are  purged 
by  torment  for  a  definite  period,  that  an  en- 
trance may  be  opened  for  them  to  an  eternal 
borne,  into  whicn  nothing  poUuted  ean  enter." 
It  was  ako  apart  of  the  ddetrlne  that  die  pains 
of -purgaiofry  may  be  alleviated  <rt  Bhortened 


by  the  p^fers  of  the  livin^^  by  iiutteft»and  by 
thanksgivings.  This  doetrine  bein^  declared 
by  the  chureh  of  England  to  be  without  wor^ 
ranty  of  Scripture,  the  question  was,  whether 

Srayer  for  the  dead  fell  under  the  same  con* 
emnation. 

Now,  the  first  argument  that  mifgested  itself 
against  this  supposition  is,  that  prayer  for  the 
dead  is  a  pratctice  of  a  much  earner  date  than 
the  introouction  of  the  doctrine  of  pur^^tory, 
for  it  clearly  appears  that  th^  doctrine  of 
prayer  for  the  dead  prevailed  amongst  the 
eaiiy,  if  not  the  earliest,  Christians,  wiio  had 
no  notion  of  the  doctrine  of  purgatory  at  thai 
d^«  The  object  of  prayers  for  the  departed, 
ofi^red  by  those  wno  profess,  the  Romish 
religion,  )s  to  relieve  them  from  the  pains  of 
pnr^tory;  but  the  object  of  the^  primitive 
Chnstians  in  their  prayen  for  the  dead  was, 
that  they  might  have  rest  and  quiet  in  the 
interval  between  detfth  and  the  resurrection^ 
and  that  9lt  the  last  day  tiiey  might  receive  the 
peWect  consommation  of  bliss.  The  learned 
Judge  here  eited  the  following  passage  from 
Bishop  Taylor's  Dmwmve  from  Popery^  vol. 
10: — ^'Tliere  are  two  p;reat  causes  o/^  their 
mistaken  pretennons  m  ^is  -article  from 
antiquity.  The  first  is,  ttiat  the  ancient 
churches  in  their  offices,  and  lite  Others  in 
their  writings,  did  teach  and  practise  respect* 
ively  pravers  for  the  dead.  Now  because  the 
church  of  Rome  does  so  too,  and  more  than  bo 
— relates  her  pravers  to  the  doctrine  of  pur- 
gatory, and  for  the  souls  there  detained--her 
doctors  vainly  suppose  that  whenever  the  holy 
fethers  speak  of  prayer  for  the  dead,  tiiey 
conclude  for  pur^tory;  which  vain.conjec* 
ture  is  as  false  as  it  is  unreasonable ;  for  it  is 
true  the  fathers  did  pray  for  the  dead— but 
how  P  *  That  God  should  show  them  mercy, 
and  hasten  the  resurrection,  and  give  a  blessed 
sentence  in  the  great  day/  ^xt  then  it  is 
also  to  be  remembered  that  they  made  prayers 
and  offered  for  those  who,  by  the  confession 
of  all  sides,  never  were  in  pur^toiy,  even  for 
the  patriarchs  and  prophets,  for  the  apostles 
and  evan^Ksts,  for  martyrs  and  confessors, 
and  especially  for  the  blessed  Virgin  Mary." 
And  he  cites  authorities,  Epiphanius,  St.  Cyril, 
and  others.  **  Upon  what  account,"  he  adds, 
'*  the  fathers  did  pray  for  the  saints  departed, 
and  indeed  generally  for  all,  it  is  not  now 
seasonable  to  discourse ;  but  to  say  this  only, 
that  such  general  pn^ers  for  the  dead  as  those 
above  reckoned  the  cnurch  of  Endand  never 
did  condemn  by  any  express  article,  but  Idt 
it  in  the  middle.  But  (he  adds)  she  expressly 
condemns  the  doctrine  of  purgatory,  and  con- 
sequently all  prayers  for  tne  dead  relating  to 
it"  And  in  nie  1  Ith  vol.  tp-  ^0  ^^  shows, 
that  though  the  ancient  fathers  of  the  church 
did  sanction  prayers  for  the  dead,  they  did  not 
even  know  the  Homish  doctrine  of  purgatory. 
Again,  Archbishop  Usher  says,  "  our  lUyman- 
ists  do  commonly  take  it  for  granted  that  par* 
gatory  and  prayer  for  the  dead  be  so  closely 
unked  togemer,  that  the  one  doth  necessarily 
follow-  the  otlwr ;  but  in  so  doing  they  greatly 
mistake  the  matter,/lor  hoiWBOdver  to^  may 
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dcBl  with  their  own  devices  as  they  please, 
«nd  link  their  prayers  with  their  pui^tory  as 
closely  as  they  list,  yet  shall  they  never  be 
ahle  to  show  that  the  commemoration  and 
prayers  for  the  dead  used  by  the  ancient  church 
had  anjr  relation  with  their  pureatoiy."  With- 
^t  re^rence  to  any  other  autnorities,  which 
were  numerous  on  this  point,  it  was  clear  that 
long  before  there  was  any  notion  of  the  doc- 
trine of  purgatory,  prayers  for  the  dead  were 
offered  by  tne  primitive  church.  But  it  had 
been  sai^  that  whatever  might  be  the  case  in 
the  early  ages,  the  church  of  £ng|lajid  had 
taken  a  different  view  of  the  subject;  and 
with  reference  to  what  had  taken  place  in  the 
earliest  time  of  the  Reformation,  and  subse> 
quently,  that  though  prayers  for  the  dead  were 
not  considered  in  the  nrst  instance  contrary 
to  the  principles  of  the  Christian  religion,  in 
later  ages  they  had  been  considered  as  onposed 
to  the  principles  and  doctrines  of  the  cnurch, 
which  had  been  shown  by  the  alterations 
made  at  different  times  in  its  Hturey.  The 
learned  Judge  then  referred  to  the  alterations 
made  in  the  Book  of  Common  Prayer  in 
the  reign  of  Edward  VI.  It  was  true  that 
the  Prayer-book  compiled  for  the  pubhc  use 
of  the  church  was  prepared  by  persons  of 
great  eminence  and  learning,  callea  together 
by  the  King  to  consider  the  alterations  neces- 
aary  to  be  made  in  the  public  service  of  the 
church,  in  oonseauence  of  .the  progress  of  the 
reformation  of  tne  established  reli^on.  It 
was  not  immaterial  to  see  the  manner  in  which 
the  first  Prayer-book  had  been  compiled,  and 
he  could  refer  to  no  authority  more  satisfactrar 
than  the  act  of  Parliament  W  which  the  book 
was  established— namely,  tne  2d  and  3d  of 
Edward  VI.  cap.  1.  which  was  entitled  "  An 
Act  for  the  Unifonnity  of  Service  and  Ad- 
mhustradon  of  Sacraments  throughout  the 
Realm."  The  recital  set  forth  that  to  the 
latent  a  uniform,  quiet,  and  Godly  order  should 
be  had,  his  Hi^ness,  with  advice  of  his  coun- 
cil, had  appointed  the  Archbishop  of  Canter- 
bury, and  certain  of  the  most  learned  and  dis- 
creet bishops,  and  other  learned  men  of  this 
realm,  *'  to  consider  and  ponder  as  well  the 
premises,  and  Uiereupon,  having  eye  and 
respect  to  the  most  sincere  and  pure  Christian 
rebfion  taught  by  the  Scripture,  as  well  as 
to  the  usages  in  tne  primitive  church,  should 
draw  and  make  one  convenient  order,  rite, 
and  fashion  of  common  and  open  prayer  and 
administration  of  the  sacraments  to  be  had 
end  used  in  His  Majesty's  realm  of  England 
«Dd  Wales." 

These,  then,  were  the  views  with  which  this 
book  of  prayer  was  directed  to  be  drawn  up, 
^  having  as  well  respect  to  the  most  sincere 
and  pure  Christian  religion  taught  by  Scrip- 
tuce,  as  to  the  usages  in  the  primitive  church," 
and  they  drew  up  the  first  Prayer-book  of 
Edward  VI.  with  reference  to  these  principles. 
Now,  in  .this  Prayer«book  prayers  for  the  dead 
were  sdll  ordered  to  be  used,  {though  they 
were  in  some  degree  altered  from  those  in  the 
.  Primer  of  Henry  VIH.)  and  therefore  it  must  I 
be  jmsumed  th^tfaeoQBipileiSfof  that  Pniy«r-[ 


bdok  did  not  co&aider  that  such  prayers  werf 
necessarily  connected  with  the  doctrine  of 
purgatory.  This  first  Prayer-book  of  Edward 
yl.  was  afterwards  revisedi  and  some  parts  of 
it  with  reference  to  the  communion  service 
and  the  burial  service  were  omitted,  and 
amongst  the  passages  omitted  were  those  which 
related  to  prayers  for  the  dead ;  and  it  had 
been  argued  from  this  omission,  that  the  per* 
sons  wno  were  employed  to  revise  the  first 
Prayer-book  of  Edward  VI.  did  not  consider 
these  prayers  as  consistent  with  the  doctrines 
of  the  church  as  then, established;  and  that, 
therefore,  if  there  is  no  express  prohibition  of 
prayers  for  the  dead,  by  necessary  implieatioB 
the  church  of  England  had  decided  toat  they 
were  inconsistent  vrith  its  doctrines.  But 
what  'was  the  principle  on  which  these  prayers 
had  been  omitted,  P  Various  authorities  had 
been  referred  to  in  support  of  the  proposition 
that  it  was  in  consequence  of  a  belief  uiat  th^ 
prayers  were  inconsistent  with  the  doctrinea 
of  tne  church  of  England,  and  several  writers 
did  take  that  view  of  the  subject  But  all 
a^eed  that  there  had  been  no  express  prohi- 
bition of  prayers  for  the  dead ;  it  must  there*- 
fore  be  taken  to  be  by  necessyy  impUcatioii 
that  they  were  prohibited. 

(^0  be  continued,) 


MIDDLESEX  SESSIONS. 
Dec.  II. 

(Mr.  Serfeant  Adahs  Chairman.) 
Charge  of  the  Chairman  to  the  Grand  Jury^ 

occasioned  hy  the  public  attention  being  very 

considerably  draacn  to  the  subject  of  Grand 

Juries. 

Mr.  Serjeant  Adams  said,  that  it  then  be- 
came his  duty  to  give  them  their  charge  prior 
to  their  proceedinfi^  upon  the  business  oi  the 
day,  and  as  the  subject  of  grand  juries  during 
the  present  day  was  drawing  very  considerable 
attention,  and  was  one  wmch  nad  occupied, 
and  still  was  attracting,  the  close  considera- 
tion of  the  Government,  as  well  as  that  of  the 
public  generally,  he  did  not  think  that  if  he 
were  on  tliat  occasion  to  revert  to  the  matter, 
the  remarks  he  might  feel  himself  called  upon 
to  offer  would  be  regarded  as  misplaced,  espe- 
cially as  steps  had  already  been  taken  by  the 
judges  of  the  land  in  connexion  with  the  ques- 
tion. The  gentlemen  of  the  grand  jury  were 
aware  that  they  were  a  secret  tribunal — ^the 
only  secret  tribunal  in  the  kingdom — who 
were  sworn  in  either  upon  oath  or  a  solemn 
affirmation  to  keep  secret  all  that  passed  b^ 
fore  them  in  the  course  of  their  proceedings, 
whilst  they  were  at  the  same  time  without  the 
means  of  bringing  belbre  them  any  witness 
whose  testimony  mi^ht  be  deemed  necessary 
to  enable  them  to  arrive  at  the  real  merits  aoui 
facts  of  a  particular^iase*  So  that  if  a  witness 
or  a  prosecutor  did  not  choose  to  .tell  them  aH 
he  k&ew  about  the  matter,  they  were  without 
the  power  •either  of  makhu;  him,orpf«Qm* 
pelUpg  <he  Att«ndaa»pe  lof  iOlth^r  persona  wbcm^ 
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itatements  would  supply  the  deficieney  in  the 
evidence.  The  evils  arising  from  such  a  sys- 
tem, which  had  long  been  admitted,  were 
every  day  beooming  more  and  more  apparent, 
bat  ne  trusted  that  they  all  would  live  to  see 
the  day  when  measures  would  be  adopted  by 
which  they  would  be  removed.  The  grand 
jory  was  the  first  hope  of  an  accomplished  and 
experienced  London  thief  and  offender;  be- 
cause if  he  chanced  to  be  a  rich  man,  or  to 
hsTe  wealthy  friends,  it  was  in  his  power  to 
tamper  either  with  the  poorer  prosecutor,  or 
the  principal  witness  a^nst  nim)  so  that 
when  that  parbr  made  his  appearance  before 
the  grand  lury  he  stated  just  as  little,  or  just 
as  much,  of  wnat  the  faets  of  the  case  were,  as 
would  render  it  a  matter  of  some  difficulty 
with  them  to  find  a  true  bilL  That,  then, 
being  so,  they  did  not  possess  the  power  to 
Danish  the  individual,  futhough  they  mi^ht 
We  cood  reasons,  from  the  manner  in  which 
he  had  given  his  evidence  before  them,  backed 
too  by  the  circumstance  of  the  magistrate 
having  deemed  the  evidence  sufficient  to  jus^ 
tify  bun  in  sending  the  person  for  trial,  to 
sospect  that  he  had  not  told  all  he  knew  of  the 
transaction.  Well,  then,  when  the  indictment 
was  afterwards  brought  into  court,  returned  as 
^  no  bill,''  it  not  unnrequently  happened  that 
the  grand  jury  were  censured  by  the  party 
presiding  for  not  having  found  a  "  true  oiU" 
on  evidence  whkh«  upon  the  depositiona  over 
which  he  had  had  an  opportunity  of  looking, 
was  probably  of  the  most  glaring  and  condu- 
site  diaracter.  In  order,  however,  to  remedy 
that  evil,  and  to  put  the  grand  jury  in  a  better 
position  with  regard  to  witnesses  who  might 
peijure  themselves,  the  judges  at  the  &te 
November  sittings  of  the  Central  Criminal 
Coart  had  considered  it  necessary  and  right 
to  direct  that  there  should  be  a  raitleman 
appointed  to  attend  upon  that  body  during  the 
piDgress  of  their  inquiries,  whose  dutv  it 
should  be  to  look  over  the  depositions  wnil6t 
the  various  witnesses  were  giving  their  tes- 
timony. The  gentleman  the  learned  judges 
bad  in  dieir  discretion  thought  fit  to  select  to 
act  in  that  capacity  while  the  experiment  was 
being  made  was  Mr.  J.  Clarke,  the  clerk  to  the 
Central  Criminal  Court  Commission,  than 
whom  it  would  have  been  a  difficult  task  to 
choose  a  gentleman  who  was  more  competent  or 
more  experienced  in  criminal  matters.  He  was, 
in  ftct,  one  of  the  most  excellent  and  valuable 
officers  the  Central  Criminal  Court  had  ever 
possessed.  Such  was  the  gentleman  to  whom, 
for  the  present,  had  been  intrusted  the  conduct 
of  the  new  scheme.  As  yet  the  experiment 
had  not  been  adopted  at  Cuerkenwell ;  no  per- 
son had  been  appointed,  nor  was  that  court  in 
a  fiitoatiaB  to  do  so;  neither  would  it  be  pm* 
dent  to  tread  too  hastily  in  the  steps  otthe 
oAer  court,  for  as  yet  it  had  not  been  ascer- 
tained whether  the  arrangement  was  one 
which,  in  its  operation,  waa  cakdated  to  effect 
the  end  desired.  He  had  no  doubt,  that  if  the 
Msistance  of  such  an  officer  as  that  of  clerk  to 
the  grand  jurywere  found  to  work  well,  that  the 
court  would  meet  With  no  difficulty  in  obtain- 


ing the  help  of  such  a  party.  If,  <ta  the  other 
huid,  the  experiment  did  not  answer  the  ob- 
ject anticipated,  of  course  no  appointment  of 
the  sort  would  be  desired.  But  tne  evil  went 
beyond  what  he  had  stated,  for  there  were 
many  things  which  were  made  the  subject  of 
inquiry  by  a  grand  jury  when,  in  point  of  fact, 
the  operation  of  that  body  was  not  necessary. 
A  great  mistake  as  to  the  duties  of  a  g^nd 
jury  frequently  prevailed  in  that  body,  ini^ 
much  as  the  only  duty  they  had  to  perform  waa 
to  see  whether  m  the  cases  that  were  brought 
before  them  there  was  sufficient  evidence  to 
justify  the  party  accused  being  put  upon  hia 
triaL 

(To  he  continued, ) 


Bbtiew  op  New  Books. 

The  Case  of  the  Queen  v.  D'IsraeH, 
teith  an  Argument  in  Vindication  of 
the  Practice  op  the  Bar.  By  Joseph 
Stammers,  Esq.  Barrister  at  Law.  Lon- 
.  don,  Richard  Pheney,  89,  Chancery 
liOne,  1838. 

The  offence  against  the  bar  comnuttcd 
by  Mr.  D*Israeli,  in  his  letter  to  Mx* 
Austin,  and  stated  in  the  proceedings  of 
the.  criminal  information,  has  called  forth 
this  spirited  pamphlet  in  defence  of  the 
bar,  vrhich  every  member  of  that  honour- 
able body  must  admire.  The  author 
gives  as  a  reason  for  his  becoming  the 
champion  of  his  profession,  that  he  has 
been  impelled  by  a  deep  conviction  of  the 
very  general  misccmoeptions  which  exist  as 
to  the  nature  of  the  relation  between 
counsel  and  their  clients,  the  principles 
upon  which  it  is  founded,  and  the  duties 
which  arise  from  it  to  vindicate  ths  cha- 
racter of  a  profession  peculiarly  jealous  of 
the  least  deviation  from  high  and  honour- 
able conduct  in  its  members,  but  which 
has  perhaps  too  long  suffered  the  crude  and 
shallow  sophistries  of  unreflecting  men  to 
cast  upon  them  as  a  body,  the  most  un- 
founded impntataons ;  and  i^ler  stating  the 
proceedings,  when  Hi*  Disraeli  was 
brooghi  up  for  judgment,  cooiBieBoes  Ms 
vindication.     He  sayB-^ 

^^  For  the  purpose  of  enabling  the  advo- 
cate freely  to  perform  his  important  duties 
it  is  necessary  that  he  should  be  invested 
with  the  privilege  of  boldly,  fearlessly,  and 
to  a  great  degree,  inesponsiblyv  investi- 
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gating  focte,  examining  witnesses,  addres- 
sing himself  to  the  mind  of  the  Court,  and 
demeaning  himself  as  one  whose  proudest 
boast  it  is  to  fear  no  consequences  in  the 
discharge  of  his  duty  to  his  client;  nor 
until  a  man  has  heen  placed  in  the  situa- 
tion of  needing  the  assistance  of  the  bar, 
either  in  the  protection  of  his  property,  or 
the  vindication  of  his  character,  can  the 
full  and  faithful  performance  of  the  duties 
of  an  advocate  be  sufficiently  appreciated." 

He  very  faithfully  illustrates  the  right 
of  permitting  questions  to  be  put  to  a  wit- 
ness as  to  any  improper  conduct  of  which 
he  may  have  been  guilty  for  the  purpose  of 
trpng  his  credit,  and  as  to  the  practice  of 
the  judges  when  a  question  of  a  criminatory 
nature  was  put  to  a  witness,  to  inform  him 
that  he  was  n<^  bound  to  answer  the  ques- 
tion, but  fce  have  looked  in  vain  for  tlie 
opbion  of  Lord  C.  J.  Denman  delivered 
this  year  at  the  Kent  Assizes  last  sum- 
mer, upon  that  important  subject,  and 
which  is  reported  in  our  Guide,  (o)  There 
is  also  the  case  of  Beg.  v.  Drew,  8  Carr. 
&  P.  140.  where  Coleridge  J.  expressed  an 
opinion  upon  the  subject ;  and  as  the  authpr 
professes  to  state  what  is  the  clear  and  in- 
disputable practice  of  the  Courts  in  West- 
minster Hall  at  the  present  day.  We 
think  these  illustrations  should  have  been 
given  to  make  that  statement  perfect  and 
conclufflve. 

We  could   have  wished  that  upon  ~so 
grave  a  subject  the  argument  bad  been  ex 
tended  so  as  to  have  made  the  vindication 
more  complete. 


%niinM  in  (fyt  Courti^. 

COURT  OF  CHANCEBY. 

In  re  Latour,  bankrupt  petition,  by  orderw* 
Gore  9,  Masterman,  to  prcduce  will— Gaunt  v, 
Taylor,  by  order — Levy  r.  Prendergast,  to  be 
spoken  to,  by  order — Hardham  v,  Ellames, 
cause  by  cwder — In  re  Davenport,  by  order — 
Moore  v,  Langford,  further  d^ections — Rick-^ 
man  v.  Pike*  exceptions — ^Trashp.  Wood,  cause 
^—Carter  v.  Hargrave,  ditto — FairKe  ».  Hart- 
well,  ditto. 


(o)  Reg.  V.  Aroold,  ante,  p.  3. 


VICE-CHANCELLOR'S  COURT- 
Short  Causes  and  unopposed  Petitiona. 
After   unopposed   petitions.  —  Harding  t, 
Harding— Newton  t?.  JElazledine,  by  order — 
the  Attorney-General  v.  the  Mayor  of  War- 
wick, ditto  —  Waters   i?.   Taylor — Ex    parte 
Fawcett. 
The  petitions  to  the  end. 

ROLLS'  COURT. 
Motions. 
After  the  motions  remaining  petitions. 
After  the  petitions — ^Thom  v,  Francis,  to  be 
spoken  to— Delagarde  v,  Lempriere,  ftirther 
mrections  and  costs  by  order — Hughes  r. 
Huehes,  to  be  spoken  to — ^Thompson  v-  Riun- 
bolo,  petition  by  order. 

COURT  OF  QUEEN'S  BENCH. 
Middlesex  Special  Juries. 
Doe  dem.  Palmer  v.  Johnson — Sims  r. 
Thompson,  M.  P. — Paul  p.  Jones — Roden  r. 
Sir  G.  Carroll — Hopps  v.  Cocks  and  others — 
the  Queen  v.  Vivian — the  Queen  v.  Hazard — 
the  Queen  v,  Vinier— The  Queen  v,  Havard — 
the  Queen  v.  S.  Vinier— the  Queen  c.  W. 
Vinier— the  Queen  r.  Hayward. 

COURT  OP  COMMON  PLEAS, 

London  Special  Juries. 

Fawcett  t?.  Frost— Graham  v.  Fretwell— 

Gibson  v»  Bennett— Edwards  v.  Scatty 

Londop  Commpn  Juries. 

Anderson  o.  Weston — Ingram  d.  Winks, 

TO  CaRRESPONDENTS. 

^^Henvieua"  came  too  late  for  investiga* 
tion  this  week. 

«P.  s."— Under  consideratipn. 

We  are  so  pressed  for  room  this  week  by 
aa  over  abundance  of  interesting  matter,  as 
to  be  unable  to  notipo  the  letters  of  '*  An 
Articled  Clerk"— "Q.  A.  A.  B.  8.' — **  W. 
B."and**AnObserver.'* 


ERRATA. 

Pa^e  lOT—iASaintsbuiy  s.Matthew./ir  "S^ipecaie*' 
read  •*  Power  to  amend  quite  discretiopaiy 
in  the  Jud^e,  and  terms  upon  which  a 
new  trial  will  be  granted,"  as  a  leader  to 
the  motion. 

Suae  pag»-^r«dd  to  the  cited  can  *•  Etrl  of  Kalmontfa 
o.  Thomas,  1  Cio.  ic  Mm.  80."-^**  3  Tyr. 

Swepse^-/«'  "Ptik  «.StspiiiIanl"Ttti4  "Paii«r 
V.  St«niUa4.'' 


LOKDON : 


PRIVTBD   »Y   STVFAST   AVp   MflJiaAT^ 
OLD  BAILEY. 
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LAWS  OF  REAL  PROPERTY. 

EasAT  I. 

{Oontmuedft'omp.  115.) 

ON  THB  TITLE  A  PUBCHASSB  HAT 
REQUIRE. 

Tke  new  SiahiU  of  LimiUUioniy  reloHng  to 
Bed  Property^  B^^W.^.e.  27. 

rr  is  by  Sec.  28  enacted  that  when  a 
mortgagee  shall  have  obtained  the  poases- 
aon  orxeoeipt  of  the  profits  of  any  land,  or 
tiie  receipt  of  any  rent  comprised  in  his 
^"^^^^S^e^  A®  mortgagor  or  any  person 
daiming  through  him  shall  not  bring  a  suit 
to  redeem  the  mortgage  but  within  20  yean 
next  after  the  time  at  which  the  mortgagee 
obtained  such  possession  or  recapt,  unless  in 
the  meantime  an  acknowledgment  of  the 
title  of  the  mortgagor,  or  of  his  right  of 
redemption,  shall  have  been  given  to  the 
mortgagor  or  some  person  claiming  his  estate, 
or  to  the  agent  of  such  mortgagor  or  person 
in  writing  signed  by  the  mortgagee,  or  the 
penon  claiming  through  him ;  and  in  such 
esse  no  such  suit  shall  be  brought  but 
within  twenty  years  next  after  the  time  at 
which  such  acknowledgment  or  the  last  of 
soch  adcnowledgments,  if  more  than  one 
wtt  given,  and  when  there  shall  be  more 
than  one  mortgagor,  or  more  than  one  per- 
son claiming  through  the  mortgagor  or  mort- 
gagors such  acknowledgment,  if  given  to 
anj  of  such  mortgagors  or  persons,  or  his 
or  their  agent,  shall  be  as  efiectual  as  if  the 
same  had  been  given  to  all  such  mortgagors 
or  pcfsons ;  but  where  there  shall  be  more 
Vol.  L 


than  one  mortgagee  or  more  than  one  person 
claiming  the  estate  or  interest  of  the  mort- 
gagee or  mortgagees,  such  acknowledgment 
signed  by  one  or  more  of  such  mortgagees 
or  persons  shall  be  effectual  only  as.  against 
the  party  or  parties  signed  as  aforesaid ;  and 
the  person  or  persons  claiming  any  part  of 
themortgage  money,  or  Lmd,  or  rent  by,  from, 
or  under  him  or  them,  and  any  person  or 

sons  entitled  to  any  estate  or  estates, 
interest  or  interests,  to  take  effect  after  or 
in  defeasance  of  his  or  their  estate  or  estates, 
interest  or  interests,  and  ^all  not  operate 
to  give  to  the  mortgagor  or  mortgagors  a 
right  to  redeem  the  mortgage  as  against  the 
person  or  persons  entitled  to  any  other 
undivided  or  divided  part  of  the  money,  or 
land,  or  rent,  and  where  such  of  the  mort- 
gagees or  persons  aforesaid  as  shall  have 
given  such  acknowledgment  shall  be  enti- 
tled to  a  divided  part  of  the  Lmd  or  rent 
comprised  in  the  mortgage,  or  some  estate 
or  interest  therein,  and  not  to  any  ascer- 
tained part  of  the  mortgaged  money,  the 
mortgagor  or  mortgagors  shall  be  entitled 
to  redeem  the  same  divided  part  of  the  land 
or  rent  on  payment  with  interest  of  the 
part  of  the  mortgage  money,  which  shall 
bear  the  same  proportion  to  the  whole  of 
the  mortgage  money  as  the  value  of  such 
divided  part  of  the  land  or  rent  shall  bear 
to  the  value  of  the  whole  of  the  land  or 
rent  comprised  in  the  mortgage. 

This  Section  is  peremptory,  and  dechires 
that,  20  years  from  the  time  a  mortgagee  shall 
take  possession,  or  from  the  time  of  the  last 
acknowledgment  made  in  writing,  is  to  be 
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a  decided  bar  m  equity  for  ever  to  redemp- 
tion by  tbp  mortgagor,  or  those  claiming 
through  him ;  and  it  should  be  observed  that, 
the  Section  contains  no  eaving  clause  for 
persons  under  disabilities. 

There  can,  however,  be  no  doubt  but 
that  Section  16  will  apply  here,  so  that 
persons  labouring  under  the  disabilities 
there  described,  will  be  entitled  to  a 
further  period  of  ten  years.  It  was  the  case 
before  this  Statute,  when  persons  labouring 
under  disabilities  were  allowed  the  same 
time  to  claim  as  they  would  have  been 
entitled  to  in  the  case  of  a  legal  claim.  See 
Lytton  V.  Lytton,  2  Bro.  C.  C.  441 ;  Cuth- 
bert  V,  Crasy,  4  Bli.  125 ;  Pim  v.  Goodwin, 
.  id  133;  S.  C.  2  Mer.  240;  Foster  «.  Blake, 
4 Bli.  140;  S.  C.  2  Ball  &  B.  565 ;  Harrison 
V.  Hollins,  1  Sim,  &  St.  471. 

The  estate  of  the  mortgagor  at  law  is 
of  course  gone  by  breach  of  the  condition 
of  redemption,  no  remedy  is  left  him  after 
this  lifnit.  A  mortgagor  therefore  should 
never  allow  his  mortgagee  to  remain  in 
possession  for  20  years  without  requiring 
an  account  in  writing  or  some  acknow- 
ledgment in  writing  of  the  mortgage — it 
is  quite  immaterial  in  tehat  shape  the  ac- 
knowledgment is  made,  so  that  it  be  made 
in  writing.  It  may  be  by  letter;  see 
Fen  wick  v.  Reed,  6  Madd.  8 ;  or  by  the  mort- 
gagee's demanding  the  principal  money  or 
giving  a  receipt  for  interest  money,  see 
Trash  v.  White,  3  Bro.  C.  C.  289  ;  or  even 
by  the  settlement  of  an  account  between 
third  parties,  see  2  Cox's  Ch.  Ca.  294;  or 
by  an  answer  in  Chancery,  see  Proctor  v. 
Gates,  2  Atk.  140 ;  or  by  an  assignment 
wherein  the  equity  of  redemption  is  recited, 
see  Smart  v.  Hunt,  4  Yes.  478.  n.  a..  Har- 
dy V.  Reeves,  id.   466,;  Price  v.  Cooper, 

1  Sim.  &  S.  347;  see  also  Carew  «.  Johnson, 

2  Sch.  and  Lef.  295 ;  or  by  a  surrender  by 
the  mortgagee  without  the  concurrence  of 
the  mortgagor  or  his  heirs,  where  the  mort- 
gagee has  treated  his  interest  as  a  mortgage, 
see  Hansard  v.  Hardy,  18  Yes.  J.  455 ;  or 
by  a  devise,  see  Anon.  3  Atk.  314 ;  but  see 
Silberschilt  9.  Schiott,  3  Yes.  &  B.  45  ;  or 
taking  notice  by  wiU,  or  by  any  other  de- 
liberate act  reciting  that  he  is  mortgagee, 
see  Grd  «.  Smith,  Sel.  Ca.  C.  9.    2  £q.  Ga. 


Ab,  609.  Perry  •.  Marston,  2  Br.  C.  C. 
399.  As  to  accounts  between  mortgagor 
and  mortgagee  to  save  the  statute,  see  also 
Yemen  v..  Bethell,  2  Eden  114;  Gould  v. 
Tancred,  2  Atk.  533 ;  Hodle  v.  Healy,  6 
Mad.  181 ;  S.  C.  1  Yes.  &  B.  536;  Baron  «. 
Martin,  Coop.  192. 

Even  after  a  forty  years'  possession  by  the 
mortgagee,  redemption  has  been  allowed, 
where,  within  seven  years  of  the  biU,  the 
mortgagee  had  contracted  with  the  mort- 
gagor for  the  purchase  of  the  equity  of 
redemption. 

It  was  a  rule  of  equity  before  this  statute, 
that,  unless  in  the  case  of  disability,  twenty 
years'  adverse  possession  was  a  bar  to  relief. 
See  Price  v.  Copner,  1  Sim.  &  S.  347;  Ghol- 
mondeley  e.  Clinton,*  I  Turn.  8e  Russ.  107. 
We  are  still  shewing  the  doctrine  of  oc- 
quiescence^  but  with  this  difference,  that 
instead  of  its  being  applied  by  equity  it  is 
here  declared  by  law.  Before  this  Statute,  a 
court  of  equity  acted  with  equitable  rights 
by  analogy  to  the  Statute  of  Limitations  in 
the  cases  of  ejectment,  and  held  that  twenty 
years'  possession  by  a  mortgagee  under  cer- 
tain circumstances  was  equivalent  to  twenty 
years'  adverse  possession  at  law.  There  is, 
however,  this  material  difference  between 
adverse  possession  at  law  and'the  possession 
of  the  mortgagee.  Adverse  possession  at  law 
is  incoDsistent  with  the  title  of  the  true 
owner ;  but  the  possession  of  the  mortgagee 
is  consistent  with  the  equitable  title  of  the 
mortgagor,  twenty  years'  adverse  possession 
gives  therefore  absolute  title  to  the  possession 
at  law ;  but  twenty  years'  possession  of  the 
mortgagee  does  not  in  itself  give  title 
against  the  mortgagor.  If  for  twenty  years 
the  mortgagor  has  suffered  the  mortgagee  to 
hold  as  if  he  were  the  true  owner,  without 
acknowledgment  of  the  mortgage-title ;  and 
if  for  twenty  years  the  mortgagee  has  consi- 
dered himself  as  the  true  ovmer,  and  kept  no 
accounts  as  mortgagee,  a  court  of  equity 
has  held  that  this  negligence  of  the  mort- 
gagor shall  protect  the  mortgagee  from  the 
difficulty  which,  in  such  circumstances  would 
attend  the  mortgage  account;  but  if  within 
the  twenty  years  the  mortgagee  has  ackno w« 
ledged  the  mortgage-title^  a  court  of  equity- 
imputes  no  negligence  to  the  mortgagor; 
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«r,  if  within  twenty  yean  the  mortgagee 
has  kept  aooonnte,  or  otherwise  dealt  with 
the  propertj  as  mortgagee,  he  is  not  pro- 
tected from  the  account  in  respect  of  the 
mortgagor's  negligence.  See  Hodle  v. 
Healy,  ante. 

Advene  pa999$ium  is  recognised  as  a  term 
of  art  hj  Lord  Mansfield  and  by  Mr.  Jus- 
tice Aston,  in  Doe  v.  Prosser,  Cowp.  217, 
where  it  was  asked  by  the  hitter  judge, 
^  What  is  adverse  possession  or  ouster,  if  the 
irointenrnpted  receipt  of  the  rents  and  profits 
without  account  for  near  fprty  years  is  not?" 
And  the  term  '*  adverse  possession"  is  used 
in  this  Statute  as  a  recognised  term  of  art, 
it  is  a  relative  phrase,  meaning  in  plain 
temissueh  possession  as  is  inconsistent  with 
another's  right 

Titles  depending  upon  the  Statute  of 
Limitations  can  but  in  few  cases  be  recom- 
mended. The  bare  receipt  of  rent  is  no 
onster;  for  it  is  a  contradiction  in  terms,  that 
t  man  by  wrong  should  have  my  right,  so 
the  non-payment  of  rent  is  no  ouster,  and 
therefore  the  operation  of  the  Statute  must 
frequently  be  prevented  by  the  existence  of 
*  lease  granted  by  the  person  whose  interest 
or  the  interest  of  persons  claiming  under 
him  is  wished  to  be  barred.  So  there  may 
he  a  case  where  the  circumstance  of  conceal- 
ing a  deed  shall  prevent  the  Statute  from 
harring,  but  then  it  must  be  a  voluntary  and 
fraudulent  detaining,  for  to  say  that  merely 
having  an  old  deed  in  one's  possession  shall 
deprive  a  man  of  the  benefit  of  the  act,  is 
going  too  frtf,  and  would  be  a  harsh  cpn- 
atmction  of  a  statute  made  for  the  quieting 
ofposae88ion.(a) 

In  the  case  of  Hardmanv.  EUames,  5  Sim. 
940 ;  S.  G.  on  appeal,  2  Myhie  &  K.  732.  the 
plaintiff  claimed  an  estate  as  heir  at  law, 
mider  an  old  ultimate  remunder;  the  defen- 
dant pleaded  that  the  title  of  the  party 
through  whom  the  plaintiff  churned  accrued 
in  1759,  and  that  the  possession  of  the  estate 
had  been  ever  since  adverse  to  the  plaintiff, 
and  to  the  persons  through  whom  he  claimed. 
These  pleas  were  over-ruled  by  the  Vice- 
-chancellor, because  they  did  not  state  the 
particular   &cta  on   which  the   defendant 


(•)  1  Sag.  Vand.  6c  Pur.  379. 


meant  to  rely  as  constituting  the  adverse 
possession,  and  therefore  the  plaintiff  could 
riot  know  what  case  he  had  to  meet.  A 
plea  of  adverse  possession  to  a  bill  charging 
that  the  defendant  has  in  his  custody  docu- 
ments, shewing  the  plaintive  title,  must  be 
accompanied  by  an  answer  denying  that 
chat|[e.  The  defendant  then  put  in  his 
answer,  and  a  motion  was  made  that  he 
should  produce  and  leave  with  the  clerk  in 
court  the  deeds  referred  to  in  that  answer, 
which  was  granted  by  the  then  Master  of 
the  Rolls,  (the  present  Lord  Chancellor); 
against  which  order  an  appeal-motion  was 
made  before  the  Vice-chancellor  and  Mr. 
Justice  Bosanquet,  sitting  as  Lords  Com- 
missioners of  the  Great  Seal,  on  the  9th 
May,  1835,  who  ruled  that  if  a  defendant 
in  his  answer  states  the  effect  of  documents 
admitted  to  be  in  his  possession,  but  for  his 
greater  certainty  craves  leave  to  refer  to  the 
documents  themselves  when  produced,  the 
plaintiff'  is  entitled  to  move  far  their  pro- 
duction^  although  the  answer  positively 
swears  that  they  form  part  of  the  defen- 
dant's title,  and  in  no  way  assist  or  make 
out  the  title  of  the  plaintiff;  and  it  was 
observed  by  the  Lord  Commissioner  Shad- 
well  in  delivering  judgment,  that  it  seemed 
to  be  consistent  with  justice  that  if  a  defen- 
dant makes  a  document  a  part  of  his  answer, 
the  plaintiff  is  entitled  to  know  what  that 
document  is,  because  he  has  a  right  at  the 
hearing  to  read  such  parts  of  the  defendant's 
answer  as  he  thinks  fit,  and  that  if  the  plain- 
tiff should  think  proper  to  amend  his  bill, 
and  require  the  deed  to  be  set  forth  at 
length,  it  would  be  a  matter  of  course  that 
the  deed  should  be  so  set  forth.  This  case 
came  before  the  Lord  Chancellor  last  week, 
hut  judgment  is  postponed. 

{To  be  continued.) 


TO  THE  EDITOR  OF  THE  LBQAL  GUIDE. 

Middle  Temple,  Dec.  17th,  1838. 

Sir, — I  beg  leave  to  forward  you  the 
enclosed  answer' to  Problem  VI.  in  No.  6,  of 
the  Legal  Guide,  and  shall  feel  much  obliged 
by  your  insertion  of  it  in  your  next  number,, 
should  you  deem 'it  worthy  of  attention. 

Myi  chief  object  in  subscribing  to  your 
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publication  was  for  the  purpose  of  obtaining 
the  very  useful  information  which  it  con- 
tains; useful  alike  to  the  practitioner  as  well 
as  to  the  student.  The  legal  problems  which 
are  proposed  in  each  of  your  numbers,  will 
be,  I  am  sure,  the  means  of  fiicilitating  the 
studies  of  myseA  and  fellow  students,  and 
the  answering  of  them  Mrill  lead  us  on  to 
emulation. 

I  remain.  Sir, 

Your  obedient  servant, 

Henricus, 

A  Member  of  the  Middle  Temple. 

ANSWER  TO  PROBLEM  VI. 
Wkaii$anAeiionl(l) 

An  action  is  defined  by  Bracton,  (a)  in 
the  same  manner  as  by  Justinian,  viz. 
**  Actio  nihil  aliud  est  quam  jus  prosequendi 
in  judicio  quod  alicui  debetur,''  and  by  the 
Mirror,  (6)  **  to  be  the  lawful  demand  of 
one's  right,  as  an  action  is  a  right  of  pro- 
secuting in  a  court  of  justice  for  that  which 
is  one's  due,  or  a  legal  demand  of  one's 
right,  so  the  suit  till  judgment  is  called  an 
action,  and  not  afber. 

As  the  object  of  mankind,  in  entering  into 
society,  was  the  protection  and  security  of 
their  persons  and  property;  so  they  were, 
on  becoming  members  of  that  state  of  civil 
or  political  society,  under  a  tacit  promise  or 
compact  to  observe  and  abide  by  the  laws 
of  such  community;  and  being  so  bound, 
they  were  necessarily  obliged  to  apply  to 
those  laws  for  the  redress  of  any  injury  they 
might  suffer  in  their  lives,  their  liberties, 
and  their  property.  For  were  men  aUowed 
to  be  their  own  judges  in  their  own  causes ; 
or  to  use  force  for  the  redress  of  their  in- 
juries ;  all  social  communities  must  then  of 
necessity  cease;  and  mankind  would  then 
return  into  that  state  of  nature,  which  they 
had  formerly  fbisaken  for  the  benefits  of 
civil  society;  and  then  (to  use  the  words  of 
Shakspeare,  who  in  all  his  works,  has  the 
most  just  and  strictest  notions  of  justice, 
liberty,  and  government)) 

"  Streogth  would  be  lord  of  imbecility, 
And  the  rode  ton  would  strike  the  father  dead. 

(a)  Lib.  3.  c.  I. 
(6)  C.2.  ».l. 


Force  would  be  right,  or  rather  right  and  wroog# 
Between  whose  endless  jar  discord  resides. 
Would  lose  their  names,  and  so  would  justice  too.'' 

It  would  be  the  introduction  of  all  thoto 
inconveniences,  that  were  the  prominent 
features  of  the  state  of  nature;  and  which 
mankind  in  that  primitive  state  endured; 
and  for  which  governments  and  laws  (11) 
were  first  invented  to  prevent.  Hence*  there- 
fore, they  were  obliged  to  submit  to  the 
public  the  measure  of  their  damages,  and  to 
have  recourse  to  the  law,  and  the  courts  of 
justice,  which  were  appointed  to  give  them 
ease  in  their  affairs :  and  this  application  is 
what  we  call  bringing  an  action. 

Having  seen  that  an  action  is  ^*  the  law- 
ful demand  of  a  man's  right;"  and  that  in 
life,  liberty,  and  estate,  every  one  has  a  pro- 
perty and  a  right  (if  not  previously  for- 
feited); and  that  if  they  are 'violated,  the 
law  gives  an  action  to  ledreas  that  wrong, 
and  to  punish  the  wrong-doer;  (<;)  we 
must  now  consider  the  diversity  of  actions, 
which  are  of  two  kinds,  Flacita  Coronas,  et 
avilia.(rf) 

Pleas  of  the  Grown,  are  those  which  con- 
tain offences  done  against  the  crown  and 
dignity  of  the  sovereign.(0) 

Civil  Aclions  aie  divided  into  three  kinds, 
viz.  real,  personal,  and  mixed.  A  real  ac- 
tion is  defined  to  be  that  whereby  a  person 
claims  title  to  have  a  freehold  in  any  lands 
or  tenements,  rents,  or  commons,  in  fee 
simple,  fee  tail,  or  for  life. 

Every  Real  Action  is  possessory,  vis.  of 
his  own  profession  or  seizin,  or  auncestrd, 
viz.  of  the  possession  or  seizin  of  his  ances- 
tor: and  real  actions  auncestrel,  are  ]>08- 
sessory,  viz.  when  the  ancestor  dies  in  pos- 
session, and  the  land  descends;  or  rightful, 
when  only  the  right  descends  from  the  an- 
cestor. (/) 

Personal  Actions  are  such  as  concern  the 
person  only,  by  which  nothmg  but  damages 
can  be  leeoveied;  and  smce  an  action  is 
denominated  either  ^^real"  or  ^^  personal,'' 
as  the  thing  sought  to  be  recovered  is  Hie 


(0  Van.  337. 

(d)  Co.  Lit.  284.  h. 

(e)  St.  P.C.I,  a, 
(/)  6Co.  3.b. 
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one  or  the  other;  replevin  is  a  personal 
action.  When  a  personal  action  dies  with 
the  person,  and  when  not.  See  Comjns's 
Digest)  Title  Administration,  B.  13. 

Mixed  Actions  are  those  in  which  the 
freehold  is  recovered,  and  also  damages,  (a) 
As  m  assise  of  novel  disseisin,  Co.  Lit.  285.  a. 
lit.  sect.  494.  Quare  impedit  and  darrein 
presentment.  Lit.  sect.  493.  Ouria  clan- 
denda,  which  lies  against  the  tenant  of  the 
frediold,  for  not  endodng  his  land,  to  the 
nuisance  of  the  plaintiff:  and  the  judgment 
shall  he,  that  he  enclose  the  land  and  render 
damages.  Warrantia  Chartas,  in  which  the 
plaintiff  shall  have  judgment  for  the  war- 
ranty, and  also  for  damages.  Wast.  Lit. 
Sect.  492.  Writ  of  Annuity,  Co.  Lit.285.  a. 
Cro.  Car.  171. 

Having  thus  shown  the  nature  and  defi-» 
nition  of  actions,  we  come  now  to  the 
bquiry  of  Who  may  me — fcho  cannot  sus — 
afidy  fcko  may  he  sued. 

And,  1st  Who  may  sue.  The  king, 
thoQgh  he  is  the  chief  and  head  of  the  king- 
dom, may  sue  as  demandant,  3  Inst.  136, 
as  in  a  writ  of  right.  In  a  Writ  of 
Escheat,  3  Inst.  136.  and  in  a  variety  of 
other  writs,  for  which  see  id.  So,  the  kmg 
may  sue  in  Chancery  for  a  matter  in 
Equity,  1  Roll.  373. 1.  36.  But  the  king 
shall  not  have  an  action,  except  when 
^e  piincipal  cause  of  action  belongs  to 
the  king ;  for  upon  the  peace  being  broken, 
or  any  wrong  done,  principally  to  another, 
the  kmg  shall  sue  only  by  indictment, 
Th.  D.  L  1-  c.  3.  s.  9,  10, 11 ;  or,  by  infor- 
mation or  other  matter  of  record.  3  Inst. 
136.  The  king  of  another  kingdom  may 
maintain  an  action  in  B.  R.  or  other  court, 
1  RolL  133.  provided  the  cause  in  dispute  is 
properly  cognizable  by  them.  1  Roll.  Rep. 
133.  t  RolL  Abr.  532. 

The  Queen  may  sue  by  writ  without 
namiag  the  King.     Th.  D.  1.  1.  c.  4. 

The  Prince  of  Wales  may  sue  by  writ. 
Id.  c.  5.;  1  H.  5.7. 

So  may  eYeiy  other  subject  of  the  king 
who  has  no  legal  impediment.  2  Inst. 
55,  56. 

2ndly,  Who  cannot  sue.     See  as  to  the 


(a)  Co.  Lit.  284.  b. 


ability  of  persons,  Comyns's  Digest,  Title 
Abatement,  E.  1. 

3rdly,  Who  may  be  sued. 

The  king  might  have  been  sued  in  all 
actions,  as  a  common  person,  until  the  time 
of  Edw.  1.  But  now  no  one  can  have  an 
action  against  the  king ;  but  one  shall  be 
put  to  sue  to  him  by  petition.  Th.  D.  1. 
4.  c.  1. 

The  Queen  may  be  sued  without  the 
King  her  husband,  in  all  actions;  for  she 
is  a  feme  sole  by  the  common  law.  She 
may  be  vouched.  So  the  Queen  Dowager 
may  be  sued  by  action  without  suing  to  her 
by  petition.     10  Ed.  3.  508. 

The  Prince  of  Wales  may  be  sued  by 
writ.     Th.  D.  L  4.  c.  2. 

So  may  every  other  subject.  2  Inst. 
55.  6. 

Henricus. 
{To  be  continued.) 

(I.)  In  considering  the  question,  what  is 
the  nature  of  an  action,  or  the  manner  of 
procuring  redress  when  a  right  is  violated  ? 
we  must  look  upon  what  its  form  depends. 

1.  Upon  the  nature  of  the  several  Courts 
established  in  a  country. 

2.  Upon  the  forms  of  procedure  adopted 
in  those  Courts. 

3.  Upon  the  nature  of  the  right. 

In  entering  upon  this  connderation,  it  is 
of  the  first  importance  to  ascertun  what  is 
a  right  9 

A  right  considered  in  respect  to  its  dif- 
ferent objects,  may  be  reduced  to  four  prin- 
cipal species. 

1.  The  right  we  have  over  our  persons 
and  actions,  which  is  called  liberty, 

2.  The  right  we  have  over  things  or 
goods  that  belong  to  us,  which  is  called 
property. 

3.  The  right  we  have  over  the  persons 
and  actions  of  other  men,  which  is  distin- 
guished by  the  name  of  empire  or  authority, 

4.  The  right  one  may  have  over  other 
men's  things,  of  which  there  are  several 
sorts. 

There  is  also  another  particular  signifi- 
cation of  the  word,  by  which  it  is  taken 
for  law  ;  as  when  we  say  that  natural  right 
is  the  foundation  of  morality  and  politics, — 
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that  it  forbids  us  to  break  our  word ;  that 
it  commands  the  reparation  of  damage,  &c. 
In  aU  these  cases  right  is  taken  for  lawy 
which  kind  of  right  agrees  in  a  particular 
manner  with  man. 

Though  a  variety  of  circumstances  has 
produced  a  great  diversity  in  the  govern- 
ments, and  particularly  in  the  judicial  es- 
tablishments of  different  countries,  we  may 
at  the  same  time  observe  that  in  this  parti- 
cular there  is  also  a  considerable  degree  of 
uniformity.  Courts  are  established  to  de- 
fend an  individual  of  a  state  against  another, 
who  offers  injustice,  and  as  the  great  simi- 
larity in  the  passions  of  man,  and  in  their 
connexions  with  each  other,  produces 
similar  violations  of  laws,  so  it  is  natural 
to  expect  that  these  should  anywhere  give 
rise  to  the  same  precautions  in  order  to 
secure  the  peace  of  society.  We  may  ever 
observe  a  great  uniformity  in  the  steps  by 
which  judicial  establishments  have  been 
introduced  and  improved  in  different  coun- 
tries.— Ed.  

(II.)  Law  in  general  is  human  reason,  in- 
asmuch as  it  governs  all  the  inhabitants  of 
the  earth.  The  political  and  civil  laws  of 
each  nation  ought  to  be  only  the  particular 
cases  in  which;  human  reason  is  applied. 

They  should  be  adapted  in'such  a  manner 
to  the  people  for  whom  they  are  framed, 
that  it  is  a  great  chance  if  those  of  one 
nation  suit  another. 

They  should  be  relative  to  the  nature 
and  principle  of  each  government ;  whether 
they  form  it,  as  may  be  said  of  politic  laws; 
or  whether  they  support  it,  as  in  the  case  of 
civil  institutions. 

They  should  be  relative  to  the  climate 
of  each  country,  to  the  quality  of  its 
soil,  to  its  situation  and  extent,  to  the 
principal  occupation  of  the  natives,  whe- 
ther husbandmen,  huntsmen,  or  shepherds : 
they  should  have  a  relation  to  the  de- 
gree of  li))erty  which  the  constitution  will 
bear;  to  the  religion  of  the  inhabitants, 
to  their  inclinations,  riches,  numbers,  com- 
merce, manners  and  customs.  In  fine, 
they  have  relations  to  each  other,  as  also  to 
their  origin,  to  the  interest  of  the  legislator, 
and  to  the  order  of  things  on  which  they 
are  established ;  in  all  which  different  lights 


they  ought  to  be  considered.    Montesq,  ^. 
Laics,  B.  1*  c.  3.— Ed. 


ANSWER  TO  PROBLEM  VII. 

By  the  common  law  no  person  interested 
in.  the  event  of  any  suit  could  be  admitted 
at  the  trial  as  a  witness  on  belialf  of  the 
party  for  whom  he  was  interested ;  but  he 
was  not  disqualified  by  a  mere  contingent 
benefit  that  might  result  to  him  in  conse- 
quence  of  the  decirion,  as  if  he  were  in- 
terested in  a  case  similar  to  that  in  ques- 
tion :  and  unless  he  were  actually  interested 
in  the  event  of  the  trial,  however  much  he 
might  be  biassed  in  favour  of  one  of  the 
parties,  his  legal  competency  as  a  witness 
was  not  affected  but  only  his  credibility. 
But  if  he  had  a  direct  interest  in  the  result 
of  the  suit,  no  matter  how  trifling,  he  was 
altogether  disqualified  from  giving  evidenoe. 
(Burton  v.  Hinde,  5  T.  R.  174.)  If  his 
interest  or  liability  were  released  before  the 
trial  took  place,  his  competency  would  be 
restored.  Where  the  witness  was  equally 
interested  for  both  parties,  his  evidence  was 
received.  (Evans  v, '  Williams,  7  T.  R. 
481.)  Great  inconvenience  has  frequenilj 
been  experienced  from  excluding  the  evi- 
dence of  witnesses  interested  in  the  event 
of  the  trial  where  justice  between  the  parties 
could  not  be  administered  without  this 
testimony;  and  although  several  statutes 
have  been  passed  for  admitting  the  evidence 
of  common  informers  and  the  inhabitants  of 
parishes  and  other  districts  in  cases  where 
they  have  been  interested  as  parishioners, 
&o.,  no  general  legislative  enactment  was 
ever  passed  for  xemedjing  this  evil  until 
the  Statute  3  &  4  Wil.  4.  c  42.,  which 
enacts  (s.  26.)  that  any  witness  objected  to 
on  account  of  such  incompetency  shall  be 
examined;  but  in  that  case  a  verdict  or 
judgment  in  favour  of  or  against  the  party 
on  whose  behalf  he  shall  have  been  ex- 
amined shall  not  be  admissible  as  evidence 
for  or  against  him  or  any  one  claiming 
under  him.  And  the  act  then  proceeds  to 
direct  (s.  27.)  that  the  name  of  every  wit- 
ness so  objected  to  shall  at  the  trial  be  in- 
dorsed on  the  Record,  together  vrith  the 
name  of  the  party  on  whose  behalf  he  was 
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txammed,  at  the  request  of  either  part^, 
and  shall  be  afterwards  entered  on  the  re- 
cord of  the  judgment,  and  such  indorsement 
or  entry  shall  be  sufficient  evidence,  that 
snch  witness  was  examined,  in  any  subse- 
quent proceeding  in  which  the  verdict  or 
judgment  shall  be  offered  in  evidence.  This 
enactment  appears  to  have  completely  re> 
moved  the  inconvenience  above-mentioned, 
enabling  parties  to  avail  themselves  of  the 
evidence  of  such  interested  witnesses,  but 
at  the  same  time  shielding  the  vntnesses 
from  any  liability  which  they  might  other- 
wise incur  by  giving  such  evidence ;  or  pre- 
venting tfaem  firom  availing  themselves  of 
their  own  evidence,  in  their  own  behalf  in 
my  future  transaction,  leaving  the  degree 
of  credit  to  be  given  to  such  evidence  to  the 
consideration  of"  the  jury,  who  are  clearly 
as  competent  to  form  an  opinion  on  this  as 
on  any  otiier  point  referred  to  their  de- 
cision. P.  S. 

The  above  answer  of  P.  S.  extends  only 
to  the  competency  of  vntnesses,  and  not  to 
the  whole  question  xaised  by  Problem 
TIL— Ed. 


PROBLEM  IX. 

Plea  of  Ncn  Assumptit,     How  does  it 
Operate  ? 


IMPRISONMENT  ENNOBLED. 

lUuiiratwiu  of  the  misfortunes  of  Men  of  real 
or  assumed  merit. 

When  we  enlarge  on  the  misfortunes  of 
mankind,  it  is  easy  to  make  a  display  of 
learning.  Examples  of  these  are  so  nume- 
nius,  that  before  we  pause  to  make  a  reflec- 
tion, the  page  is  filled  with  the  history  of 
tiiefftctfi  that  crowd  upon  our  recollection. 

Persecution  generally  selects  for  its  vic- 
tims men  of  real  or  assumed  merit;  and 
none  should  hope  to  attain  great  celebrity, 
who  have  not  courage  to  endure  great  injus- 
tice. It  would  be  invidious  to  trace  this 
remark  to  a  vanity  which  I  do  not  feel,  and 
for  which  even  the  circumstances  of  my 
present  situation  would  be  no  apology. 

Sophocles  was  dragged  before  a  tribunal 
by  his  own  chsldzen ;  Aristides  and  Themis- 


tocles  suffered  banishment;  Phocion  and 
Socrates  were  condemned  to  drink  hemlock. 
The  memory  of  the  latter  was  insulted  by 
Cicero  himself,  who  treats  him  as  an  usurer 
in  one  of  his  familiar  letters,  in  which  he 
gives  orders  to  have  secretly  brought  for 
him  the  confiscated  property  of  his  friend 
Milo.  The  virtuous  Plato  was  accused  of 
envy,  by  Athenscus ;  of  lying,  by.  Theo- 
pompus;  of  theft,  by  Ablugellus;  of  ava- 
rice, by  Suidas ;  of  immorality,  by  Porphy- 
rins ;  and  of  impiety,  by  the  rascal  Aris- 
tophanes, who  was  paid  by  the  good  people 
of  Athens  for  calumniating  the  most  virtu- 
ous man  of  his  age,  and  who  well  deserved 
the  wages  he  got. 

A  volume  might  be  filled  with  the  mere 
names  of  the  vnse  men,  the  men  of  learning 
and  the  philosophers,  who  have  suffered  im- 
prisonment; the  punishment,  which,  as  being 
the  subject  hnmediately  before  me,  I  shaU 
make  the  object  of  my  present  attention. 

Anaxagoras  was  sent  to  prison  for  assert- 
ing that  there  was  a  God  ;  Boethius  for 
having  been  an  honest  minister ;  Buchanan, 
because  he  had  spoken  the  truth ;  and  Gali- 
leo, because  he  had  proved  that  the  earth 
revolved  round  the  sun.  Boethius  composed 
his  best  works  in  prison,  and  Buchanan  his 
excellent  paraphrase  of  the  Psalms  of  good 
King  David. 

Five  years  of  imprisonment  were  inflicted 
on  Pelisson,  the  most  courageous  and  grate- 
ful of  poets ;  it  was  in  prison  that  he  made 
verses  worthy  of  posterity.  The  immortal 
author  of  ^Jerusalem  delivered'  died  in  a 
dungeon ;  and  it  was  in  a  dungeon  that  Don 
Quixotte  was  called  into  being.  '  Fleta'  is 
among  the  best  works  upon  jurisprudence, 
and  it  was  composed  in  the  Fleet-prison,  by 
a  lawyer  who  was  sent  there  for  debt, 
and  who  ended  his  days  there.  Louis  XII. 
Duke  of  Orleans,  was  imprisoned  before  he 
ascended  the  throne.  It  was  in  the  old 
tower  of  Bourges  that  he  studied  the  art  of 
reigning.  It  is  worthy  of  remark,  that  the 
two  best  kings  France  ever  had,  Louis  XII. 
and  Henry  IV.,  were  educated  in  the  same 
school  of  misfortune ;  and  it  is  still  more 
extraordinary,  that  they  both  learned  vns- 
dom  thcrh. 

In  the  gloom  of  a  dungeon,  Raleigh  corn- 
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posed  his  'History  of  the  World,'  which  is  a 
model  of  eloquence  and  sound  reasoning ; 
and  he  died  for  having  heen  a  hero.  Selden 
wrote  all  Us  works  in  prison.  Polignac 
sweetened  his  captivity  by  composing  his 
A  nti'Lucrece,  Freret  studied  Bayle  during 
his  long  residence  in  the  Bastile ;  and  it  was 
there  that  Yoltaire,  the  genius  of  ages» 
sketched  the  plan  of  our  only  epic  poem. 

The  royalist  poet,  Davenant,  whose  life 
Milton  saved  in  the  reign  of  the  Protector, 
and  who  rendered  the  same  service  to  the 
English  Homer  at  the  period  of  the  Resto- 
ration, finished  his  poem  in  a  dungeon  of 
Carisbrook  Castle,  where  he  was  confined 
by  the  command  of  Cromwell. 

The  author  of  Robinson  Crusoe,  the  only 
work  that  Rosseau  thought  fit  to  be  put 
into  the  hands  of  his  children,  completed 
his  narrative  in  Newgate.  De  Foe  was 
imprisoned  for  having  written  against  minis- 
ters who  were  a  disgrace  to  his  country : 
when  he  was  set  at  liberty,  his  persecutors 
had  lost  their  places  as  ministers,  and  he  had 
established  hb  fame  as  an  author.  Impri- 
sonment se^ms  propitious  to  the  success  of 
writers.  The  *  Gondebert'  of  Sir  William 
Davenant  was  the  only  one  of  his  works 
which  deserved  to  survive  him;  and  the 
Review  of  De  Foe  commenced  during  his 
confinement  in  Newgate,  and  so  happily 
imitated  by  Addison  and  Steele  in  their 
Spectator y  was  the  origin  of  a  hundred  peri- 
odical essays,  in  a  style  which  is  the  boast 
of  England,  and  which  I  have  attempted 
to  introduce  in  France  under  the  title  of  the 
Hermit. 

The  prisoner  of  Sainte  Pelagic  is  proud  to 
acknowledge  himself  indebted  to  the  priso- 
ner of  Newgate  for  what  success  he  has  had 
in  a  species  of  literature,  of  which  the 
latter  was  the  inventor.  Weigquefort  was 
condemned  to  a  state  prison  for  a  political 
crime,  and  it  was  there  he  wrote  his  inge- 
nious treatise  on  Embassies.  It  is  a  circum- 
stance little  known,  that  an  Italian  of  the 
name  of  Maggi,  after  having  defended  with 
courage  and  skill  the  town  of  Famagusta, — 
besieged  by  the  Turks, — became  their  priso- 
ner; they  treated  him  like  Turks,  for  they 
burned  his  house,  his  books,  and  his  instru- 
ments, and  put  him  in  a  sort  of  well,  where 


he  lived  brutish  for  fourteen  months.     It 
was  in  this  well  that  he  composed  his  trea- 
tise De  Tintinnabtdisy  which  has  been  pro- 
nounced excellent..   It  has  been  said  that 
misfortune  disarms  envy,  and  that  the  en- 
vious are  sometimes  susceptible  of  pity. 
This  observation  is  contradicted  by  expe- 
rience.   It  is  possible  that  the  powerful  may 
sometimes  be  softened  into  forgiveness  of 
nierit ;  but  people  without  power,  who  are 
the  only  envious  people,  never  forgive  it. 
A  weak  prince  was  satisfied  with  condemn- 
ing to  the  flames  the  works  of  the  Abbe 
Tritheme,  who  was  guilty  of  having  in- 
vented a  system  of  stenography ;  but  the 
unfortunate    Yirgilius,    Bishop    of    Saltzr- 
bourg,  was  himself  burnt  at  the  instance  of 
an  envious  theologian,  for  having   dared 
to  write,  that,  as   the  earth  was  round, 
there  must  necessarily  be  antipodes.    It 
would  be  easy  to  add  to  this  list  of  unfor- 
tunate authors,  names  collected  from  every 
class  and  from  every  species  of  talent ;  but 
I  leave  that  consoling  research  to  Candidates 
for  the  honours  of  Science  and  Polite  Lite- 
rature.   Since  it  appears  to  be  an  invariable 
maxim  in  the  science  of  government,  to  per- 
secute philosophers  and  men  of  letters ;  and 
since  even  in  this  enlightened  age,  the  honour 
of  a  special  prison  is  not  allowed  them,  I 
would  suggest  (without  detriment  to  any 
severities  that  may  continue  to  be  exercised 
against  the  living)  that  an  expiatory  monu- 
ment should  be  raised  in  honour  of  the  dead. 
In  whatever  form  it  may  be  the  pleasure  of 
the  artist  to  mould  this  edifice,  I  would 
have  represented  there,  without  any  distinc- 
tion of  time,   country,  or  misfortune  tlie 
portraits  of  Camoens,  who  died  of  hanger  in 
the  streets ;  of  Otway,  who  expired  upon  a 
bed  of  straw  in  a  garret,  of  which  the  only 
remaining  furniture  had  been  sold  a  few  days 
before ;  of  Tasso,  who  borrowed  fifty  pence 
to  support  himself  during  a  week, — 

"  Non  Bvendo  candele  per  iscrivere  i  veni  suoa :" 
of  Ariosto,  who  complains  so  bitterly  in  his 
satires  of  having  no  better  covering  than  a 
ragged  cloak;  of  Dryden,  who  received  all 
his  life  the  wages  of  hire  from  the  bookseller 
Thompson,  and  who  sold  to  him  for  three 
hundred  francs  the  ten  thousand  best  verses 
in  the  English  language;  and  of  Gilbert, 
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vbodied  in  an  hoepital.  The  most  distin- 
guished places  there  should  be  granted  to 
the  blind  Milton,  who  sold  his  *  Paradise 
Lost'  for  ten  guineas;  to  Le  Sage,  who  ate  in 
his  old  age  the  bread  of  charity ;  to  Cor- 
neille,  who  wanted  bread  the  evening  before 
he  died;  to  Yandel,  who  composed  his  tra- 
gedies at  a  stall,  where  he  died  at  ninety 
years  of  age ;  to  Voltaire,  who  passed  in 
eiile  sixty  years  of  his  glorious  life ;  to  the 
vmderer,  Jean  Jacques;  to  the  banished 
Davist;  to  Sydenham,  who  died  in  prison; 
ia  the  learned  Adanson,  who  apolo^sed,  at 
eighty  years  of  age,  for  not  being  able  to 
attend  the  Academy,  for  want  of  money  to 
buy  a  pair  of  shoes.  The  inscription  on 
this  monument  should  be, — 

••  Here  we  may  be  at  rest.*' 


Irflln  Vitfovtt. 

COURT  OF  CHANCERY.— Z>ec.  22. 
Farband  v.  Hambr. 

iUDGMSNT. 

PnuUee^Amendrng  BUI  before  Answer,  wOk^ 
(mtprefudiee  to  a  Common  Injunction,  (a) 
The  Lord  Chancellor  said,  the  point  to  be 
^etemiined  was,  whether  a  plintiff  was  at 
Hberty  to  amend  by  an  order  of  course,  be- 
fore angwcr,  and  without  prejudice  to  a  com- 
mon mjunction«  In  this  case  there  were  two 
defendants,  and  the  one  who  complained  of 
the  order  to  amend  was  not  restrained  by  the 
injunction;  it  therefore  became  unnecessary 
to  determine  the  general  question.  The  prac- 
tice seemed  to  be  in  favour  of  such  amend- 
ment, and  there  were  ddcta  in  favour  of  it, 
although  there  were  no  direct  decisions.  His 
lordship  affirmed  the  order  o'f  course,  to 
amend  which  he  said  was  correct 

ROLLS  COURT.— />«;•  20. 

Tatb  v.  Clarkb. 

judgment. 
Cmitructum  of  the  word  IssuB  as  a  word  of 

Limitation. 
This  cause  came  on  upon  demurrer  to  the 
piMntiflra  hilL  The  suit  was  by  William  Tate 
aad  Kliiabeth,  his  wife,  and  John  Kimber, 
the  childrai  of  Mrs.  Margaret  Kimber,  de- 
^jed,  who  was  the  surviving  sister  of  George 
J£hams.  who  died  in  1784,  who  by  his  will 
<wn«ed  his  house  at  Hammersmith,  and  all 
^  his  freehold  estates,  unto  his  wife 
l^noetta  for  Hfe,  and  after  her  decease  to 
^n»tcc8,  upon  trust  to  pay  the  rents  amongst 


(•)  See  ante  p.  JIS. 


all  and  every  his  brother  and  siBtexa,  wko 
should  be  livmg  at  the  time  of  the  decease  ^ 
his  wife,  and  to  their  issue,  male  and  fenal^ 
equally  share  and  share  alike;  and  after 
maJdng  a  specific  bequest,  he  devised  the  Te- 
sidue  to  his  wife,  and  appointed  her  executor. 
The  testator  kfl  his  wue  surviving,  and  also 
his  brother  and  two  sisters,  who  all  died  in 
the  lifetime  of  the  wife;  the  brother  and  one 
sister  without  issue,  but  the  other  sister,  Maiv 
flaret,  left  issue  the  plaintiffs,  Elizabeth,  now 
Mrs.  Tate,  and  John  Kimber. 

Lord  Lanooalb  said, "  Issue"  was  a  word  of 
limitation,  and  the  context  of  the  will  did  not 
aflford  sufficient  reason  to  construe  it  otherwise. 
It  was  in  this  will  the  same  as  ** heirs  of  the 
bodyJ*  (b)  The  words  of  limitation  must  be 
applied  to  the  brothers  and  sisters,  who  were 
intended  to  be  the  first  takers.  He  was  unaUe 
to  find  upon  the  will,  dear  indications  of  an 
intention  that  the  technical  words  should  re- 
ceive a  difierent  construction.  He  must  oon- 
strue  them  according  to  thiir  legal  import, 
and  his  Lordship  therefore  was  of  opinion  that 
the  plaintiff  had  no  interest  in  the  estate. 
Demurrer  must  be  allowed. 

Bullman  &  Others  v.  Thomas  &  Othebs. 
Injunetum.-^oint  Stock  Companies. . 

Motion  for  an  injunction  to  restrain  the 
defendants  from  disposing  of  the  property  of 
the  Reeth  Consolidated  Mining  Company,  and 
to  appoint  a  receiver. 

Lord  Lanodalb  said,  that  the  defendant 
Thomas  in  1836,  being,  either  by  himself  or 
hy  persons  acting  for  nim,  the  owner  of  cer- 
tain mining  property  in  the  parish  of  Towed- 
nack,  near  St.  Ives,  Cornwall,  was  desirous  of 
capitsi  to  carry  on  the  mines,  and  by  the 
establishment  of  a  company  to  induce  per- 
sons to  become  shareholders  and  advance 
money  on  their  shares.  He  proposed  that 
100,000/.  should  be  raised  by  20,000  shares  of 
5/.  each,  on  which  the  first  deposit  was  to  be 
'2L  a  share,  which  would  raise  40,000^  and  he 
(Thomas)  was  to  have  a  right  to  call  for 
further  payment  up  to  100,000^  He  appointed 
himself  and  other  persons  to  be  directors,  ac- 
cording to  his  own  will  and  pleasure.  He 
then  caused  a  prospectus  to  be  circulated  to 
induce  persons  to  come  in  and  ,buy  shares. 
The  prospectus  set  forth  the  names  of  the 
directors  and  officers,  and  several  reports  re- 
ceived from  persons  inspecting  the  mmes;  and 
in  it  the  directors  said,  thev  ought  to  state 
their  reasons  for  allowing  sucn  valuable  mines 
to  be  worked  by  a  company,  when  they  might 
turn  them  to  so  much  mdividual  advantage ; 
they  were  intended  to  be  worked  privately, 
but  several  gentlemen  having  seen  and  had 
them  inspected,  and  expressing  a  strong  desire 
to  be  interested  in  so  lucrative  a  concern,  the 
proprietor  had  yielded  to  their  wishes,  and 
consented  to  the  formation  of  a  company. 


(6)  See  Bagfthaw  v.  Spenoer»  2  Atk.  582 ;  where 
it  was  heM  that  Uie  woid  unce  is  as  strong  as  the  woid 
h$ir$, — £o* 
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The  first  instalmeiit  was  to  be  2/.  on  each 
share,  to  be  paid  on  the  delivery  of  the  shares, 
and  100  shares  were  to  be  the  qualification  of 
a  director.    The  shares  would  oe  to  bearer, 
si^ed  by  three  directors  and  a  secretary.  The 
onginal  reports  from  the  mines  with  the  com- 
pany's  books  were  to  be  open  for  the  inspec- 
tion of  the  shareholders.    All  the  contracts 
for  purchases  by  the  company  were  to  be  for 
reaay  money,  to  exempt  the  shareholders  from 
liability  beyond  the  amount  of  their  subscrip- 
tions  paid  up.     Upon  this  prospectus  the 
'plaintiffs  and  other  persons  at  and  in  the 
neighbourhood  of  Leeds  became  purchasers 
of  snares.    The  company,  as  it  was  called,  but 
in  fact  Thomas,  appointed  agents  at  Leeds  to 
sell  shares.    The  plaintiff  Bullman  bought 
200,  and  others  also  bought  who  bond  nde 
advanced  the  deposit.    The  amount  sold  at 
Leeds  was  about  2,000  shares,  and  it  was  soon 
afterwards  represented  that  the  mines  were  to 
be  worked.    In  ,1837  there  appeared  an  in- 
flated statement  respecting  them,  but  however 
in  the  course  of  a  year  communications  were 
made  and  hints  were  given  that  money  was  to 
be  expended  in  bimnff  uf)  leases  and  grants. 
The  gentlemen  at  Leeds  said  that  this  was  not 
in  confonnity  with  the  prospectus,  for  the 
money  was  to  be  apphed  in  canring  on  the 
works,  and  he  (Lora  Langdale)  thought  they 
were    right.     An  explanation  was  desired, 
but  it  was  evaded.    A  meeting  was  to  be  held 
in  May,  1838,  but  there  was  none  until  August 
last,  and  then  a,  balance-sheet  was  produced 
to  the  shareholders,  certainly  of  a  very  extra- 
ordinary nature.    The  sums  received  on  bond 
JIde  transactions  were  8,540/.,  and  168/.  16«.  7d, 
for  tin.    These  were  all  the  receipts,  but  the 
expenses  of  the  company  were  12,583/.  129. 
It  nad  been  considered  a  matter  of  importance 
to  hold  out  to  the  world  that  the  concern  was 
of  extraordinai^  value,  and  it  had  been  repre- 
sented that  various  members  had  shares  to  a 
very  considerable  amount,  that  it  was  a  very 
fiourishing  concern,  and  the  directors  had  so 
high  an  opinion  oCit  that  Thomas  had  6,000, 
Musgrove    1,000,  and  another  director  4O0 
shares,  in  all  7*400  shares.   Twice  that  amount 
of  pounds  ought  to  have  been  in  the  hands  of 
the  directors,  and  if  the  prospectus  had  been 
carried  into  effect,  this  would  have  been  the 
case;  that  is,  if  the  directors  had  been  bond 
Jide  shareholders  there  would  have  been  in 
the  hands  of  their  treasurer  more  than  enouffh 
to  pay  all  the  expenses.    But  this  was  not  tne 
case.    Thomas  represented  himself  to  be  the 
owner  of  6,000  shares,  and  he  had  advanced 
nothing  at  all.    What  a  strange  misrepresen- 
tation !    Was  it  to  be  allowed  that  the  person 
guilty  of  it  should  continue  in  the  manage- 
ment of  the  property  of  other  persons  induced 
by  him  to  make  their  advances?    It  appeared 
fifom  the  accounts  that  nothing  had  been  ad- 
vanced by  any  of  the  directors.    There  was 
a  violation  of  the  terms  of  the  prospectus  from 
the  very  beginning.    Thomas,  who  got  up  the 
whole  of  it,  afterwards  alleged  that  he  was 
entitled  to  appropriate  to  his  own  use  no  less 
a  sum  than  25,0(X)/.,  part  of  the  money  to  be 


raised  frx>m  the  shareholders  fbr  his  property 
in  the  mines.  The  concealment  of  a  matter 
of  such  importance  ciMistituted  misconduct, 
which  could  hardly  be  expressed  in  language 
strong  enough.  What  could  be  meant  by 
holding  out  that  the  money  subscribed  was 
raised  to  carry  on  the  works,  and  at  the  same 
time  concealing  frt)m  the  subscribers  that  he 
was  to  have  the  power  of  applying  it  in  pay- 
ment of  the25,0(H)/.  upon  an  agreement  wholly 
unknown  to  themP  It  was  said  the  question 
was,  whether  that  was  a  valid  agreement,  but 
he  thought  that  was  not  the  question,  but  that 
it  was,  whether  there  had  been  such  a  bond 
Jide,  open,  honest,  declaration  on  the  part  of 
those  who  had  assumed  the  management  of 
the  concern  of  the  intended  application  of  the 
money,  that  they  had  a  right  and  were  bound 
to  continue  in  the  same  conduct    If  so,  the 

i'urisdiction  of  this  court  would  be  useless;  but 
le  thought  there  had  been  no  such  thing,  and 
therefore  should  order  the  defendants  to  be 
restrained  from  carrying  on  the  concern,  or 
dealing  further  with  the  property  which  they 
had  by  these  means  obtained.  The  next  con- 
sideration was,  what  the  Court  were  to  do 
with  respect  to  carrying  on  the  business.  If 
no  person  were  employed,  it  was  quite  mani- 
fest that  the  property  must  perish.  He 
thought  he  should  be  justified  in  appointing  a 
receiver  and  manager.  With  respect  to  Uie 
mines,  it  did  not  appear  that  they  were  not 
well  carried  on,  but  as  to  the  general  superin- 
tendence, it  had  not  been  for  the  benefit  of 
the  shareholders. 


QUEEN'S  BENCH. 

SiUvngi  at  Nisi  Pruu.   Dee,  22. 

BouBOBT  V,  Rothschild. 

LiabUity  of  Bankers. 

This  action  was  brought  by  the  plaintifl^ 
who  are  the  representatives  of  a  Mr.  Bourget, 
to  recover  a  considerable  sum  of  money  frx>m 
the  defendants',  who  are  the  representatives  of 
Mr.  Rothschild.  In  1834  Mr.  Bourget  came  to 
London,  and  deposited  in  the  hands  of  the  late 
Mr.  Rothschild  Toreijni  bank  notes,  which  pro- 
duced a  sum  of  3,163/.  sterling,  for  which  sum 
Mr.  Rothschild  agreed  to  allow  3  per  cent.,  so 
long  as  it  remained  in  his  hands.  Mr.  Bourget 
afterwards  died,  and  left  a  paper  addressed  to 
the  chief  magistrate  of  the  City  of  London,  and 
within  the  envelope  wss  a  sort  of  testamentary 
paper  by  which  part  of  the  property  was  given 
to  various  persons.  Alderman  Winchester  was 
then  Lord  Mayor,  and  the  parcel  was  therefore 
delivered  to  him,  who,  upon  opening  it  and  dis- 
covering  its  contents,  took  it  to  Mr.  Rothschild, 
who,  seeinfif  that  no  executors  had  been  ap- 
pointed, thought  he  should  be  justified  m 
ptyin^  the  money  to  the  Chief  Mafistrate  of 
the  City  of  London,  and  accordingly  handed 
over  to  Alderman  Winchester  the  principal 
and  interest  then  due,  and  took  his  receipt  for 
it  The  plaintifis  now  claimed  this  money 
and  interest  up  to  the  present  time,  on  the 
ground  that  Mr.  Rothschild  had  no  authoiitv 
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to  pay  this  money  in  the  manner  he  had 
done. 

Lord  Desman  was  clearly  of  opinion  there 
was  no  grotmd  of  defence. 

Verditt  was  there/on  taken  for  the  plauUiffs, 
fat  ihefuU  amotmt. 


COMMON  PLEAS.— Z)ec.  20. 
Special  Jury. 

TOMLIN  V.  TuSQUANn. 

Stoppage  in  tnamta-'Fraitd  avoiding  a 
Contract, 

Trorer  to  recover  the  value  of  a  quantity  of 
lead,  to  which  the  defendant  pleaded  that  the 
kad  %ra8  not  the  property  of  the  plaintiff. 

The  plaintiff  is  the  owner  of  lead-mines  in 
Yorkshire,  and  in  the  month  of  December, 
1836,  he  contracted,  through  his  agent,  with 
Mr.  Maltby,  a  lead-merc&nt  in  London,  to 
sen  him  the  lead  in  question.  In  the  follow- 
ing January,  Mr.  Maltby  gave  an  order  for  the 
delivery  of  the  lead;  the  order  was  executed, 
and  the  lead  shipped  at  a  neighbouring  port, 
and  conveyed  to  London.  In  the  meantime 
Mr.  Maltby  failed,  and  the  bills  which  were 
given  in  payment,  on  beinff  presented  for  ac- 
ceptance, were  refused ;  tne  plaintiff  conse- 
quently took  measures  to  stop  the  lead  before 
it  was  actually  delivered  to  tnepurchaser,  but 
after  its  arrival  in  London.  Tlie  main  ques- 
tion in  the  cause  was,  whether  or  not  the 
plaintiff  was  justified  under  the  circumstances 
m  stopping  the  lead  tit  transitu;  and  this 
being  a  question  of  law,  it  was  agreed  on  both 
sides  to  turn  the  fiicts  into  a  special  case  for 
the  opinion  of  the  Court  above.  But  another 
question  was  raised  by  the  plaintiff's  counsel 
which  ultimately  went  to  the  jury.  It  ap- 
peared that  at  the  time  when  Mr.  Maltby 
contracted  for  the  purchase  of  the  lead  in 
I  question  he  was  then  insolvent  to  the  extent 
of  between  60,000/.  and  70,000/.,  and  did  not 
possess  assets  to  pav  above  a  third  or  a  fourth 
part  of  lus  debts.  It  was  contended,  therefore, 
that  he  must  have  entered  into  the  contract 
with  the  fraudulent  intent  to  possess  himself 
of  the  lead  with  the  positive  luiowledge  that 
he  should  not  be.  able  to  pay  for  it ;  and  that 
therefore  the  contract  was  void  altogether. 
For  the  defendant,  who  is  the  assignee,  it  was 
argued  that  Mr.  Maltby's  circumstances  were 
such  at  the  time,  that  although  he  was  not  then 
solvent,  he  might  still  have  expected  to  be 
able  to  pay  for  the  lead  which  he  purchased 
from  time  to  time  in  the  regular  course  ^f  his 
business.  It  was  not  imputed  to  him  that  he 
had  made  any  misrepresentation  on  the  sub- 
ject of  his  affairs  to  induce  the  plaintiff  to 
enter  into  the  contract  in  question. 

The  learned  Judge  left  it  to  the  jury  to  say 
whether  at  die  time  when  Mr.  Maltby  entered 
into  this  contract  he  did  so  with  the  certainly 
that  he  should  not  be  able  to  pay  for  the  lead, 
and  with  the  fimidulent  view  of  thus  obtain- 
ing possession  of  the  plaintiff's  property  with- 
out payment    In  his  opinion  nothmg^snort  of 


that  would  amount  to  such  a  case  of  fraud  as 
would  avoid  the  contract. 

Tlie  jury  found  a  verdict  for  the  defendanL 

COURT  OF  EXCHEQUER, 

Michaelmas  Term,  1838. 

Sittings  in  Banco* 

Blinklet  o.  Tickbl  and  others. 

Liability  of  a  Constable  in  Trespass  for  over^ 

stepping  his  Duties, 

Mr.  Martin  moved  for  a  new  trial,  or  for  a 
non-suit,  on  behalf  of  the  defenduit  Tickel, 
against  whom  a  verdict  of  gu^  had  been 
returned,  in  conjunction  with  the  other  de- 
fendants. The  &cts  of  the  case  were,  that 
the  other  defendants  being  about  to  execute 
the  civil  process  of  the  law  in  the  county  of 
Lancaster,  had,  as  was  usual,  procured  the 
presence  of  the  defendant  Ticket,  who,  in  his 
capacity  of  constable,  might  assist  to  keep  the 
peace,  and  prevent  the  mob  from  attempting 
any  obstruction.  When,  however,  the  party 
bad  reached  the  place  of  action,  they  pro- 
ceeded to  acts  which  gave  rise  to  the  present 
action  against  them,  while  the  defendant 
Tickel  assisted  them  by  handing  some  of  the 
furniture  out  of  the  house,  &c.  It  was  now 
submitted,  that  the  constable,  who  was  there 
in  that  capacity,  was  not  liable  with  the  other 
defendants;  but, 

Per  Curiam.— There  is  no  doubt  but  that 
the  constable  is  liable.  He  goes  to  the  house 
to  keep  the  peace,  for  which  purpose  his  pre- 
sence alone  is  required :  but  when  there,  he 
not  only  performs  the  part  of  constable,  but 
moreover  takes  an  active  part  in  the  proceed- 
ings of  the  other  defendcuits,  which  subjects 
him  to  an  action  of  trespass  at  the  suit  of  the 
plaintiff. 

The  verdict,  therefore,  cannot  be  disturbed 
as  to  TickeL 

Mr.  Alexander,  Q.  C,  also  moved  on  behalf 
of  the  other  defendants,  and  gained  a  rule 
Nisi ;  but  upon  other  points  unconnected  with 
the  above. 

Rule  accordingly, 

EQUITY  SITTINGS.— Z)«e.  17- 

PeaRCS  V,  EOMBADBS. 

Joint  Tmaancf — Construction  of  the  words  "Re^ 
spectively  tn  equal  shares,**  when  controlled  by 
words  of  severance,  but  combined  with  other 
words  that  make  a  tenancy  m  common  incon-^ 
sistent  with  the  subsequent  bequests  of  a  tes- 
tator. 

Lord'ABiNGBR  delivered  jud^ent  in  this 
case,  and  said,  the  only  question  in  which 
turned  on  the  construction  of  certain  words  in 
the  will  of  a  testator  of  the  names  of  Thomas 
Wickins.  The  testator,  by  his  will,  dated  the 
19th  of  May,  1809,  after  subjecting  his  pro- 
perty to  certain  charges,  directed  ms  trustees 
to  stand  possessed  of  all  the  residue  of  his 
estate,  and  of  the  funds  wherein  it  should  be 
invested,  in  trust  to  pay  the  interest  and  divi- 
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dends  to  his  daughter,  Martha  Foster,  for  her 
life,  and  after  her  decease,  then  upon  trost 
to  pay  the  interest  and  dividends  mUo  and  be- 
tween his  grandchildren,  Elizabeth  Goldsmith 
emd  George  Goldsmith,  during  their  respective 
and  natural  lives,  m  equal  shares ;  ana  after 
the  decease  of  Elixabeth  Goldsmith  and  George 
Goldsmith,  npon  further  trusta  to  pay,  assign, 
and  transfer  such  interest  and  dividends,  and 
the  stocks,  funds,  and  securities  in  which  the 
residue  of  his  estate  should  he  then  invested, 
unto  and  between  all  and  every  the  child  and 
children  of  the  said  Elizabeth  Goldsmith  and 
George  Goldsmith  in  equal  shares,  and  if  but 
one,  to  that  child  only;  and  if  no  children  nor 
child  of  Elizabeth  and  George  Goldsmith 
should  be  living  at  their  death,  or  bom  in 
due  time  after  the  decease  of  Georee  Gold- 
smith, then  upon  trust  to  assign  the  same 
equally  amongst  his  legal  personal  represen- 
tatives. Eli^eth  Goldsmith  died  leaving 
children;  Geor^  Goldsmith  was  stiU  living 
and  also  had  cmldren;  and  the  question  now 
was,  whether  upon  the  words  of^  the  will  the 
children  of  Elizabeth  Goldsmith  were  entitled 
to  their  mother's  portion  during  the  lifetime 
of  Georse  Goldsmith,  or  whether  George 
Goldsmitn  was  entitled  to  the  whole  of  toe 
interest  and  dividends  during  his  life.  His 
Lordship  was  of  opinion  that  George  Gold- 
smith was  so  entitled.  It  had  been  settled  by 
A  series  of  decisions,  that  the  words  "respect- 
ively in  eaual  shares,"  when  unconnectea  by 
other  words  in  a  will,  should  be  taken  to  in- 
dicate the  nature  of  the  estate  or  interest  be- 
queathed, and  should  constitute  a  tenancy  in 
common;  but  when  those  words  were  com- 
bined with,  or  followed  by,  others,  which 
would  make  a  tenancy  in  common  inconsistent 
with  the  manifest  design  or  the  subsequent 
bequests  of  the  testator,  they  might  be  teken 
to  mdicate,  not  the  nature,  but  the  propor- 
tion, of  the  interest  which  each  party  was 
to  tafe.  In  the  present  case  the  bequest 
to  George  and  Ehzabeth  Goldsmith  during 
their  lives  was  of  the  interest  and  dividend 
only  of  the  residue  of  the  testator's  estate. 
The  corpus  of  the  residue  was  not  to  be  divided 
or  possessed  by  the  legatees  till  after  the  de- 
cease both  of  George  and  Elizabeth,  and  then 
it  was  to  be  divided  among  such  of  their  chil- 
dren only  as  should  be  living  at  the  death  of 
the  survivor.  It  was  clear,  therefore,  that  the 
mass  of  the  property  was  to  be  divided 
amongst  the  children  who  survived  both  the 
parties  per  capita,  and  not  per  stirpes.  Tins 
would  be  quite  inconsistent  with  a  tenancy  in 
conunon  of  George  and  Elizabeth  Goldsmith. 
A^n,  the  testator  by  his  care  in  pursuinfl[ 
this  property  through  three  generations,  and 
bequeatning  it  upon  the  failure  of  these  to  his 
then  personal  representatives,  showed  that  he 
meant  to  die  intestate  of  no  part  of  it ;  but  as 
the  interest  and  dividends  only  were  devised 
to  his  grandchildren,  George  and  Elizabeth 
Goldsmith,  and  as  nothing  was  devised  to 
their  children  until  the  deam  of  both,  it  would 
foUow  that  if  George  Goldsmith  was  not  enti- 
tled to  the  whole  of  the  interest  and  dividends 


accruing  after  the  death  of  EliiEabeth  during- 
his  life,  that  portion  of  interest  and  dividends 
which  she  took  during  her  lifetime  would  be 
undevised  during  the  remainder  of  George 
Goldsmitli's  life.  For  these  reasons  he  was  of 
opinion  that  George  and  Elizabeth  must  be 
taken  to  be  joint  tenants  for  life  of  the  interest 
and  dividends ;  or  in  other  words,  that  he,  by 
implication,  took  an  interest  for  his  life  in  the 
whole  after  her  death. 


ARCHES  COVKT.—Dec.  12. 

(Cmcludedfrom  p.  126.) 

It  appeared,  however,  from  writere  and  his- 
torians, that  these  alterations  in  the  litur^- 
in  the  second  Prayer-book  of  Edward  Vl., 
were  principally  acceded  to  at  the  instance  of 
Calvin  and  Bucer,  though  he  (the  learned 
judge)  had  not  been  able  to  find  the  precise 
CTounds  on  which  the  omissions  were  made  in 
tne  writers  he  had  referred  to.  But  he  thought 
that  there  was  one  authority  at  least  to  show 
that  the  surrender  of  this  part  of  the  first 
Prayer-book  was  not,  that  in  the  opinion  of 
Ae  majority  of  the  persons  employed  in  its  re- 
vision, they  were  inconsistent  with  the  doc- 
trines of  the  Church  of  England-  The  act  of 
Parliament  bv  which  the  second  Prayer-book 
of  Edward  Yl.  was  established,  the  5th  and 
6th  Edward  VL,  c.  1,  also  entitled  "An  act 
for  tbe  Uniformity  of  Service  and  Administra- 
tion of  Sacraments  throughout  the  realm,"  in 
its  recital,  which  must  be  taken  to  express  the 
sentiments  of  the  majority  of  the  Lecislaturey 
stated—"  Where  (whereas)  there  hath  been  a 
very  godly  order  set  forth  by  the  authority  of 
Parliament  for  common  prayer  and  adnunis- 
tration  of  the  Sacrament,  to  be  used  in  the 
mother  tongue  within  the  church  of  England, 
ajg^eeable  to  the  word  of  God,  and  the  primi- 
tive church,"  adopting  the  words  of  the  for- 
mer act,  which  enjomed  "a  regard  to  the 
rehgion  taug^ht  by  Scripture,  and  to  the  usas^ 
in  the  primitive  churcn;"  "very  comfortable 
to  all  good  people  desiring  to  live  in  Christian 
conversation,  and  most  profitable  to  the  estates 
of  the  realm,  upon  the  which  the  mercy,  favour, 
and  blessing  of  Almightv  God  are  in  nowise 
so  readily  and  plenteously  poured  as  by  com- 
mon prayers,  due  using  of  tne  sacraments,  and 
preacning  of  the  Gospel  with  the  devotion  of 
the  hearers,"  And  it  goes  on  to  state,  that 
"  yet  notwithstanding  a  great  number  of  people 
do  wilfully  abstain  and  refuse  to  come  to  their 
parish  churches,  and  other  places,  where  com- 
mon prayer,  the  administration  of  the  sacra- 
ments, and  preaching  the  word  of  God  is 
used ;"  and  m  the  fiuh  section  it  sets  forth, 
"  and  because  there  hath  arisen  in  the  use  and 
exercise  of  the  aforesaid  common  service  in 
the  church  "heretofore  set  forth,  divers  doubts 
toi  the  fashion  and  manner  of  the  ministration 
of  the  same,  rather  by  the  curiosity  of  the 
ministers  and  mistakers  than  of  any  other 
worthy  cause ;  therefore,  as  well  for  the  more 
plain  and  manifest  explanation  thereof,  as  for 
me  more  perfection  or  the  said  order  of  com- 
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oon  aervioe,  in  some  places  where  it  is  neces- 
saiT  to  make  the  same  prayers  and  fashion 
of  service  more  earnest  and  fit  to  stir  Chris- 
tian people  to  the  tnie  honouring  of  Almighty 
God;"  and  it  goes  on  to  set  mrth  that  the 
King  and  PSrliament  had  caused  the  Book  of 
Connnon  Praver  "to  he  faithfiilly  and  Godly 
perused,  enlained,  and  made  Mly  perfect." 
This  act  had  heen  repealed  hy  the  1  st  of  Mary, 
which  was  itself  repealed  hy  the  Ist  of  Eliza- 
beth, c.  %  which  restored  the  5th  and  6th 
of  Edward  VL    Now,  up  to  ^his  period  of 
time,  it  seemed  that  at  least  there  was  not  any 
expRsg  prohihition  of  prayers  for  the  dead, 
nor  any  notion  that  they  implied  a  necessary 
belief  in  the  doctrine  of  pur^tory,  thoueh,  in 
eoDseqnence  of  professors  of  the  Bomisn  re- 
ligion taking  adTantage  of  the  practice  as  an 
argument  to  support  their  own  doctrine  of 
pirgatory,  it  was  tnought  proper  that  the  form 
of  ^yer  should  be  altered,  and  those  prayers 
oDuttoi  in  the  public  service  of  the  church, 
ismoi  being  enjoined  (which  is  admitted)  or 
taocdoned  b;^  any  wanantry  of  Scripture.    It 
Kerned  to  mm,  that  all  the  authorities  went 
no  inidier  than  this— to  show  that  the  church 
^iscoonged  prayers  for  the  dead,  but  did  not 
]Rofaibit  them ;  and  that  the  2!^d  article  is 
not  violated  by  the  use  of  such  prayers.    The 
grnmd  on  which  the  church  consented  to  the 
<iBQ8Bioa  of  these  prayers  could  not,  perhaps, 
be  better  stated  than  by  Mr.  Pahner  in  his 
Origms  Liturgicig,  to  this  effect—"  When  the 
oBtom  of  nrayine  for  the  dead  began  in  the 
Christian  church  nas  neyer  been  ascertained. 
We  find  traces  of  the  practice  in  the  second 
«ntniy,  and  either  then,  or  shortly  after,  it 
aroears  to  have  been  customary  in  all  parts 
01  the  church.    The  first  person  who  objected 
to  such  prayer  was  Aerius,  who  lived  m  the 
fiwrth  century;  but  his  arguments  were  an- 
wered  by  various  writers,  and  did  not  pro- 
te  any  effect  in  altering  the  immemorial 
practice  of  praying  for  those  that  rest    Ac- 
eordingly,  from  t&t  time,  all  the  liturgies  in 
the  wwid  contain  such  prayers.    Some  per- 
wns  will  perhaps  say  that  this  sort  of  prayer 
tt  uoflcrintural ;    that  it   infers   either   the 
wwash  doctrine  of  purgatory,  or  something 
<kc,  which  is  contrary  to  the  will  of  (rod,  or 
the  nature  of  things.    But  when  we  reflect 
that  the  great  divines  of  the  English  church 
«m  not  taken   this  ground,  and  that  the 
onnch  of  England  herself  has  never  formally 
condemned  prayers  for  the  dead,  but  only 
knitted  them  in  her  liturgy,  we  may  perhaps 
think  that  there  are  some  other  reasons  to 
jortify  that  onuBsion."    And  then  this  learned 
^ter  proceeded  to  state  the  probable  reason 
« the  omission  of  these  prayers  in  the  litui^ 
of  the  English  church — namely,  that  they 
Jjgbt  be  abused  to  the  prejudice  of  tiie  une- 
j^oted  classes,  to  the  support  of  the  Roman 
Catholic  doctrine  of  purgatory.     He  (the 
wwned  Judce)  was  therefore  of  opinion  that 
m  this  case  there  had  been  no  violation  of  the 
22d  article  of  the  church,  so  as  to  call  for 
ponislnnent  by  ecclesiastical  censure.     The 
2sd  article  did  not  prohibit  prayers  for  the 


deadf  unless  so  far  as  they  necessarily  involved 
the  doctrine  of  purgatory,  and  he  considered 
the  inscription  had  not  been  shown  to  be  a 
violation  of  that  article.  But  it  was  said  that 
other  articles  of  the  church  had  been  violated, 
and  reference  had  been  made  to  the  35th  ajrti- 
cle,  which  was  to  this  effect:  —  "That  the 
second  book  of  homilies  contained  '  a  godly 
and  wholesome  doctrine',  and  necessary  for 
these  times,  as  doth  the  former  book  of  homi* 
lies,  which  were  set  forth  in  the  time  of  Ed- 
ward ^I.,  and  therefore  we  judge  them  to  be 
read  in  churches  by  the  ministers  diligently 
and  distinctly,  that  tney  may  be  understanded 
of  the  people."  And  it  had  been  said  that  in 
the  7th  homily,  on  prayer,  the  practice  of 
praying  for  the  deaa  was  declared  to  be  an 
erroneous  doctrine,  and  therefore  as  the  homi- 
lies were  directed  to  be  read  in  churches  for 
the  edification  of  the  people,  it  must  be  ne- 
cessarily inferred  that  they  were  forbidden 
and  prohibited  by  the  church  of  England* 
Now,  if  this  were  clearly  so,  it  would  seem 
somewhat  extraordinary  that  many  divines  of 
the  church  should,  in  the  face  of  these  articles 
and  of  the  hoinilies,  have  fallen  into  the  error 
of  believing  that  the  church  of  England  had 
not  prohibited  prayers  for  the  aead,  but 
merely  discouraged  them;  but  it  was  still 
more  extraordinary,  that  considering  the 
violent  disputes  wmch  had  occurred  with  re- 
spect to  this  point,  there  had  been  no  express 
frohibition  of  the  practice  ii^  the  canons  of 
562.  If  it  had  been  the  intention  of  the 
church  to  have  forbidden  the  practice,  surely 
there  would  have  been  an  express  and  dis- 
tinct prohibition  of  it  In  looking  to  the 
homily  it  must  be  considered  what  was  the 
purpose  for  which  it  was  composed — ^namely, 
to  oiscourage  the  practice  of  praying  for  the 
dead  as  connected  with  the  doctnne  of  puiv 

fatory ;  but  in  no  part  of  the  homily  was  it 
eclared  that  the  practice  of  praying  for  the 
dead  is  unlawful — merely  that  it  is  useless — 
that  prayers  for  the  dead  could  have  no  effect 
in  altering  the  condition  of  the  dead,  and  that 
in  the  word  of  God  we  have  no  commandment 
so  to  do ;  and  referring  to  St  Chrysostom  and 
St.  Cyprian,  it  is  said,  *'  Let  these  and  such 
other  places  be  sufficient  to  take  away  the 
gross  error  of  purgatoiy  out  of  our  heads, 
neither  let  us  dream  anymore  that  the  souls 
of  the  dead  are  anything  at  all  helpen  by  our 
prayers."  It  seemed  clearly  to  have  been  the 
intention  of  the  composer  of  the  homily  to 
discourage,  the  practice  of  praying  for  the 
dead;  but  it  did  not  appear  that  in  any  part 
of  the  homily  he  declares  the  practice  to  be  an 
unlawful  one.  But  supposing  he  had  been  of 
opinion  that  such  prayen  were  unlawful,  it  i» 
not  to  be  necessarily  inferred  that  the  church 
of  England  adopted  every  part  of  the  doctrines 
contained  in  the  homilies.  If  it  had  been  the 
opinion  of 'the  framers  of  the  articles  and 
canons  of  the  church  that  prayers  for  the 
dead  were  opposed  to  the  Scnptures,  they 
would  have  expressly  declared  their  illegality,, 
as  condemned  oy  the  Scriptures,  and  opposed 
to  the  doctrines  of  pure  religion.     On  this 
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part  of  the  case,  then*  he  was  of  opinion  that 
there  had  been  no  violation  of  any  of  the 
articles  of  the  church.  No  other  articles  had 
been  referred  to  specifically  to  make  out  the 
proposition  that  the  church  considered  prayers 
for  the  dead  as  an  illegal  practice.  But  it  had 
been  urged  in  this  case,  that  the  person  by 
whom  the  tombstone  had  been  erected  being 
a  Roman  Catholic,  it  must  be  supposed  that 
the  invitation  contained  in  the  inscription,  to 
pray  for  the  dead,  had  a  necessary  reference 
to  the  doctrine  of  purgatory  as  received  by 
the  church  of  whicn  she  is  a  member;  and 
that  the  inscription  must  be  taken  in  a  Roman 
Catholic  sense,  because  the  quotation  from 
the  Maccabees  was  taken  from  the  Roman 
Catholic  version  of  the  Bible,  and  not  from 
that  authorized  by  the  church  of  England. 
Now  he  thought  tnis  argument  not  sufficient 
to  authorize  hmi  to  put  any  other  construction 
on  the  inscription  than  the  words  would  bear, 
according  to  their  plain  meaning.  It  was 
true  that  the  version  did  not  agree  with  the 
English  translation  (in  fact,  in  our  translation, 
there  was  not  a  46th  verse  in  the  12th  chapter 
of  Maccabees);  but  the  question  was  not 
whether  the  version  was  correct  or  not,  but 
whether  the  meaning  was  or  was  not  incon- 
sistent with  that  contained  in  the  English  ver- 
sion. Now,  it  was  impossible  to  read  the  English 
version  and  not  see  that  the  sense  of  the  quo- 
tation was  the  same  in  both ;  and  that  the  re- 
conciliation spoken  of  bj  Judas  meant  a  recon- 
ciliation of  tne  dead  with  a  view  to  the  resur- 
rection. Whether  the  doctrine  was  taken  from 
the  text  according  to  the  Romish  or  English 
version,  the  question  was  whether  it  was  a  vio- 
lation of  the  articles,  canons,  and  constitutions 
of  our  church  ?  Was  it  contrary  to  Scripture  ? 
That  was  the  view  he  must  take  of  the  case, 
sitting  there  as  an  ecclesiastical  judse.  If  any 
thing  arose  frx)m  the  circumstances  of  the  party 
beine  a  Roman  Catholic,  or  from  the  sense  in 
whicn  the  words,  of  the  inscription  were 
understood  by  the  Romish  Churcn,  it  should 
have  been  specifically  pleaded;  for  the  Court 
had  no  judicial  information  of  the  existence 
of  a  Roman  Catholic  Bible.  He  should  con- 
clude this  part  of  the  case  with  one  observa- 
tion— what  nad  been  the  practice  of  eminent 
divines  of  the  church  of  England  P  It  was 
correctly  stated  in  (he  argument,  that  an  in- 
scription was  placed  on  the  tombstone  of 
Bishop  Barrow,  in  the  cathedral  of  St  Asaph 
in  1680,  to  this  efiect — "0  ves,  transeuntes  in 
domum  Domini,  in  domum  orationis,  orate  pro 
conservo  vestro,  ut  inveniat  miseridordiam  in 
die  Domini."  It  was  not  possible  to  conceive 
that  Bishop  Barrow  would  nave  suffiered  such 
an  inscription  to  be  placed  upon  his  tomb  if 
he  had  believed  that  it  was  contrary  to  the 
doctrine  and  discipline  of  the  church  to  which 
he  had  belonged.  He  was  then  of  opinion, 
on  the  whole  of  the  case,  that  the  "ofience  im- 
puted by  the  articles  had  not  been  sustained ; 
that  no  authority  or  canon  had  been  pointed 
out  by  which  the  practice  had  been  expressly 
j^hibited ;  and  he  was  accordingly  of  opinion, 
that,  if  the  articles  were  proved;  the  facts  | 


would  not  subject  the  party  to  ecclesiastical 
censure,  as  &r  as  regarded  the  illegality  of 
the  inscription  on  the  tombstone.  That  part 
of  the  articles  must  therefore  be  rejected. 
The  other  branch  of  the  case  was  subject  to 
different  considerations — ^namely,  the  erection 
of  the  stone  without  the  consent  of  the  incum- 
bent, which  was  an  ecclesiastical  offence.  It 
had  b^n  suggested  in  the  arranent,  that  the 
proceedings  on  this  branch  of  the  case  should 
have  been  in  a  civil  form,  by  motion ;  but  it 
seemed  to  him  that  this  was  the  proper  form 
of  proceeding;  he  was  not  aware  of  any  ease 
in  which  a  different  form  had  been  followed. 
But  this  offence  had  not  been  specified  in  the 
decree  or  citation  served  on  the  party.  The 
only  ground  of  illegality  on  the  face  of  the 
citation  consisted  in  the  mscription ;  the  erect- 
ing, or  causing  to  be  erected,  a  monument, 
without  leave  of  the  incumbent,  was  a  distinct 
and  separate  offence,  which  should  have  been 
set  forth  in  the  citation,  in  order  that  the 
party  cited  might  know  what  she  was  called 

ri  to  answer.  He  was  clearly  of  opinion, 
according  to  the  law  and  practice  of  the 
Court,  the  citation  was  insufiicient  to  raise  the 
question  whether  the  consent  of  the  incum- 
bent had  been  obtained  or  not;  and  on  this 
part  of  the  case,  likewise,  he  was  of  opinion 
that  the  articles  were  inadmissible.  The 
Court,  therefore,  on  this  view  of  the  case,  was 
bound  to  reject  the  articles  altogether,  and  to 
dismiss  the  party. 

Dr.  Blake^  on  the  part  of  the  defendant,  ap- 
plied for  the  costs. 

Sir  H.  Jennbr  said,  if  the  costs  were  pressed, 
he  was  not  aware  that  the  Court  had  any  dis- 
cretion. 

Dr.  Blake  was  instructed  to  press  for  costs, 
and 

Sir  H.  Jenner  directed  that  the  pazty  should 
be  dismissed  with  costs. 

The  Queen's  Advoca^wiBhed  to  guard  him- 
self against  misapprehension.  He  had  not 
stated  that  the  detendant  was  a  Roman  Catho- 
lic, or  implied  that  there  should  be  one  law 
for  one  and  another  for  another. 

Sir  H.  Jennbr.— No;  I  only  understood 
you  to  argue,  that  as  the  party  was  a  Roman 
Catholic,  the  inscription  must  be  taken  in  % 
Roman  Catholic  sense. 


MIDDLESEX  SESSIONS. 
(Qmelttded/fvmp.  137)     . 

A  grand  jury,  it  ought  to  be  remembered, 
was  not  the  trying  tribunal,  and  if  they  con- 
ducted their  inquiry  with  that  view,  they 
were  neatly  mistaken  as  to  the  nature  of  the 
task  mey  had  to  perform.  In  this  country 
proceedings  of  every  tribunal  (except  that  of 
the  grand  jury)  were  public ;  the  courts  were 
open  to  the  wnole  world  if  they  chose  to  go  in 
and  listen  to  what  was  going  on,  and  the  ver- 
dict of  that  tribunal  must  be  the  result  of  the 
unanimous  opinion  of  the  jury.  Now,  the 
grand  jury* did  not  possess  one  of  tiiose  con- 
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tomitants.   Then  it  was  only  necessary  that 
12  out  of  the  23  should  a^e ;  neither  had  they 
the  adTantage  of  examining  the  depositions 
taken  before  the  committing  magistrate,  nor  of 
bearing  anrthing  of  the  defence  a  prisoner 
might  think  proper  to  set  up  against  the  ac- 
cusation.   In  former  times,  when  magistrates 
madeno  preliminary  investigation  into  charges, 
the  pand  jury  was  the  l»dy  by  whom  the 
incjmry  was  performed.    The  course  of  a  cri- 
minal prosecution  then  was  this : — A  bill  of 
indictment  was  preferred  against  a  party  be- 
fore the  grand  jury,  whose  duty  it  was  to 
inquire  whether  the  evidence  against  the  ac- 
cused was   sufficient   to    warrant  them   in 
«endin^  him  to  a  jury  for  trial;  and  then,  if  a 
true  bill  happened  to  be  foimd,  he  was  in- 
standy  taken  into  custody.    The  system  of 
tho6e  days,  however,  had,  since  the  appoint- 
ment of  local  ma^trates,  become  obsolete, 
and  that  when  he  mformed  them  that  there 
vere  in  the  county  of  Middlesex  alone  no 
fewer  than  36  grand  juries  summoned  every 
]fear,  and  that  there  were  as  many  as  48  names 
m  CFery  pannel,  so  that  between  1,600  and 
1700  gentlemen  were  drawn  from  their  homes 
to  discharge  those  duties,  he  thought  it  would 
ht  needless  for  him  to  say,  that  that  of  itself 
was  an  evil  of  no  ordinary  nature.    He  hoped 
that  the  amendments  which  had  already  been 
effected  in  the  criminal  proceedings  of  the 
coontry  would  be  carriea  on  so  Siat  some 
other  course  might  be  adopted  with  equal 
benefit  to  the  prisoners,  and  with  a  diminution 
of  the  inconvenience  which  had  been  so  long 
experienced  by  the  public    He  would  next 
advert  to  another  subject  in  consequence  of 
what  had  occurred  in  the  court  that  day — he 
meint  that  of  capital  punishments,  a  system 
which  was  established  in  barbarous  ages,  when 
Wood  was  shed  much  more  frequently,  and 
with  fiir  less  remorse,  than  when  m  aftertimes 
|he  neople  had  become  more  civilised,  and 
had  had  the  benefit  of  a  moral  and  religious 
education.   In  proportion,  then,  to  the  degree 
of  an  increased  state  of  civilization,  and  of  a 
moral  and  religious  education,  had  the  crimes 
which  were  attended  with  the  shedding  of 
hlood  decreased ;  and  be  rejoiced  to  tell  those 
gentlemen  whom  he  was  addressing;  that  not 
oniy  had  the  number  of  executions  in  the 
coontiy  astonishingly   diminished,   but  the 
offences  to  which  uie  penalty  of  death  was 
attached  were  so  greatly  decreased,  as  that 
iiearly  all  of  them  luid  been  struck  out  of  the 
statute-book:    for  at  present — he  was  now 
speaking  generally — thei-e  remained  no  offence 
which  was  ponisliable  by  death  but  that  which 
was  accompanied  either  with  the  death  of  the 
party  attacked,  or  one  which  was  attended 
with  so  much  violence  at  the  time  as  to  cause 
^«ath  at  a  subsequent  period.    For  instance, 
there  was  the  crime  of  murder;  there  was 
that  of  burglar^',  attended  with  violence  of 
«och  a  description  as  that  nothing  but  the 
Dicrciful   interposition   of  Providence  saved 
)ife ;  and  tiiere  was  the  offence  of  violence  on 
«  female.     The  capital  offences,  therefore, 
which  in  the  present  day  remained  upon  the 


face  of  the  criminal  code  and  punishable  by 
death  were,  he  was  happy  to  say,  reduced  to 
the  few  he  had  mentioned.    It  at  all  times 
adSbrded  him  great  satisfaction  to  see  a  gentle- 
man of  the  Quaker  persuasion  on  a  jury; 
because  he  was  convinced  that  the  more  indi- 
viduals of  their  peculiar  class  associated  with 
his  fellows  in  the  administration  of  the  laws 
of  the  country,  the  more  ready  they  would  be 
to  put  aside  many  of  the  prejudices  which 
they  had  lon^  entertained.    There  was  but 
one  other  subject  to  which  he  was  anxious  to 
direct  the  attention  of  the  grand  jury.    They 
would  not  have  much  business  before  them  on 
that   occasion,   but  they   would   find,  that 
amongst  the  persons  who  were  indicted,  there 
were  several  young  children — one  as  young  as 
ten,  and  others  between  that  age  and  fourteen. 
The  youth  of  those  poor  children,  however, 
they  must  not  permit  to  induce  them  to  aban- 
don their  duty ;  for  if  the  evidence  were  suffi- 
ciently clear  and  satisfectorv,  they  were  bound 
to  send  them  for  trial.    The  question,  with 
regard  to  what  was  the  best  to  be  done  with 
the  large  number  of  youthful  thieves,  had  oc- 
cupied verv  much  of  the  consideration  of  the 
Court  ana  the  Administration;  and  in  the 
course  of  the  last  year  a  most  valuable  measure 
was  passed  by  the  Legislature  coimected  with 
the  matter,  by  which  a  prison  for  the  recep- 
tion of  juvenile  offenders  was  established  m 
the  Me  of  Wight,  wherein  a  system  of  educa- 
tion was  made  to  form,  in  part,  a  substitute 
for  punishment,  and  where  too  it  was  in- 
tended to  attempt  the  experiment  of  tryine 
how  far  children  of  tender  years  who  haa 
been  guilty  of  crime, — some  of  whom  had  never 
known  the  comforts  of  a  home,  or  the  blessine 
of  having  parents ;  whilst  others  had  been  led 
into  the  commission  of  crime  by  their  parents, 
— ^might  have  the  inclination,  or  early  seeds  of 
crime  eradicated  from  their  nature,  and  be 
restored  to  society  with  something  like  a  re- 
spectability of  cliaracter,  through  the  instru- 
mentality of  a  svstem  of  moral  and  rehgious 
education.     Wnether    the    authorities    had 
acted  judiciously  in  considering  these  chil- 
dren as  criminals,  and  subjecting  them  to 
punishment  equally  with  the  man  who,  from 
nis  station  in  life,  or  from  his  years,  had 
had  an  opportunity  of  knowing  what  were 
the  benents  derivable  from   cmtivation,   or 
from  experience,  he  would  not  at  that  mo- 
ment take  upon  himself  to  say.    His  own 
opinion  was,  that  many  of  them  possessed 
minds  as  well  constituted,  though  probably 
not   so   much    cultivated,    as    any   of   the 
others;   but  that  from   circumstances  they 
had  been  led  into  crime  by  third  parties. 
At  all  events,  let  that  be  how  it  migh^  little, 
if  any,  wrong  could  be  done  by  an  endeavour 
to  rescue  a  mrge  mass  of  juvenile  offenders 
from  the  abyss  into  which  they  had  fallen. 
With  a  view  of  justifying  the  remarks  he  had 
made,  if  indeed  there  was  any  justification 
demanded,  he  might  mention,  that  during  the 
year  1837»  there  were  no  fewer  than  500  chil- 
dren, from  the  ages  of  7  to  12,  who  were  in- 
carcerated in  im  prisons  of  the  county  for 
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periods  of  from  two  to  three  months,  or  even 
longer,  not  one  of  whom  had  been  tried  by  a 
jury.  Having  stated  that  fact,  he  need  not 
«ay  it  was  qmte  time  that  something  should 
be  done  to  improve  the  condition  of  such 
youthful  violators  of  the  law.  He  hoped  soon 
to  see  the  time  when  the  criminal  hir  would 
not  be  disgraced  by  children  being  placed  at 
them  for  trial.  Everything,  however,  must 
have  its  time.  Yeij  much  had  been  done 
during  the  past  session  towards  effecting  the 
object  and  at  the  present  moment  Her  Majes- 
ty's (rovemment  were  alive  to  the  evils,  and 
were  desirous  of  rendering  all  the  assistance 
in  their  power  with  ^  view  to  the  alleviation 
of  the  condition  of  the  poor  children. 


Retibw  of  New  Books. 

Skart  HamdfoT  the  People  ;  being  a  com- 

preheneive    System    of    Stenoorapht, 

founded  on  a  new  prindpU^  by  which  any 

!    penon  who  eon  torite  may  quickly  learn 

the  art  toithout  a  Matter ^  and  by  which 

from  four  to  five  haure  outofeix  may  be 

moed  in  writing:  to  which  it  added  Snom 

AuTHiCBTiCy  equally  nrnpU,  easy  and 

mo^.  ByS.W.  Lbonard.  Cheltenham^ 

published  for  the  Author  by  John  Lo  vesy, 

Imperial  Libnuy,  and  sold  by  Longman  8e 

Co. ;  Whitaker  &  Co. ;  Simpkin  &  Co. ; 

and  Hamilton,  Adams,  &  Co.  London, 

1838.     Price  Ss.  6d. 

This  is  a  new  Stenographic  system,  by 

which  the  common  alphabet  is  written  by 

only  26  motions  of  the  pen,  while  in  small 

hand  it  takes  105  motions.    The  Author 

thus  sams  np  the  leading  features  of  his 

system:— 

*'  Ist.  The  representation  of  every  letter 
in  the  alphabet  by  one  simple  mark,  distinct 
from  all  the  rest. 

**  2nd.  The  total  abolition  of  the  very  de- 
fective method  of  snbstitnting  one  letter  for 
another;  also,  that  of  giring  several  mean- 
ings to  the  same  mark,  and  the  utter  ex- 
tinction of  all  ambiguity  arising  from  those 
methods. 

*^  3rd.  The  numerons  mles  and  exceptions 
that  encumber  every  other  system,  and 
dmw  so  largely  on  the  memory  of  the 
writer,  are  entii^y  done  away  in  this;  one 
general  rule  (mly,  applymg  to,  and  pervad- 
ing the  whole;  thus  leaTing  the  mind  as 
free  and  undivided  as  in  common  writing. 


"  4th.  It  is  entirely  independent  of  gram- 
matical rules  or  of  any  other  science,  save- 
that  which  all  systems  require,  viz.  a  correct 
formation  of  the  characters.  It  is  also  inde- 
pendent  of  ruled  lines,  or  any  other  aid, 
beyond  common  writing. 

**  5th.  All  the  compound  characters  are 
formed  upon,  and  in  connexion  with  the 
simple  characters  of  the  alphabet  and  double 
letters;  thus  rendering  the  use  of  arbitrarics 
uimecessary. 

^^  6th.  Consequently,  it  depends  less  upon 
the  memory  than  any  otlier  system  extant, 
and  is  more  easily  acquired.  It  is  as  short 
without  abbreviated  words  as  some  other 
systems  are  vrith  them,  and  at  the  pleasure 
of  the  writer  admits  of  being  made  much 
shorter." 

And  by  this  system,  he  says,  a  letter 
which  would  take  an  hout  to  write  in  the 
common  hand,  may  be  written  in  ten 
minutes.  We  recommend  the  book  to  the 
notice  of  our  readers. 


TO  CORRESPONDENTS. 

^^  Juvenal"  in  our  next. 

^*  Henricus." —  His  communications  are 
under  consideration. — ^In  reply  to  his  com- 
munication of  yesterday,  the  Proprietors  of 
this  Paper  spare  no  expense  in  having  it 
conducted  by  such  hands  that  implicit  re- 
liance may  be  placed  upon  its  contents.  AU 
communications,  therefore,  are  subjected  to 
the  revision  and  correction  (when  necessary) 
of  the  Editor.  Answers  to  Problems  left 
for  the  Editor  on  Monday  will  be  in  time 
for  selection  and  insertion  in  the  enauing 
Number. 

**  P.  S."  will  observe  our  note  upon  his 
answer  to  Problem  VII. 


ERRATA. 
In  Abraham  v.  Skiooer,  p.  119,  tiocs  11  aod  9  from 
the  boUom,/or  "  id  operation*'  rmd  **  inoperative.*' 
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SATURDAY,  JANUARY  5,  1839. 


LAWS  OF  REAL  PROPERTY. 

EfiSAT   I. 
(OmUmued/ivmp.  131.) 

Oir  TBS   TITLE  A   PURCHAfiER  MAY 
REaUIRE. 

Tke  new  StahUe  of  LimitcUiorUy  relating  to 
Beat  Property,  3  ^  4,  W.4,.e.  27. 

Spiriiual  and  Eieemoiynary  Corporations 
Sole. 

SECTnON  29.  eiuM^  ibat  it  shall  be  law- 
fill  for  any  archbishop,  bishop,  dean, 
prebendary,  parson,  Yicar-master  of  hospital, 
or  other  spiiitual  or  eleemosynary  corpora- 
tion sole,  to  make  an  entry  or  distress,  or  to 
brb^  an  action  or  snit  to  recover  any  land 
or  rent  within  anch  period  as  hereinafter  is 
mentioned  next  aft^r  the  time  at  which  the 
right  of  Bach  corporation  sole  or  of  his  pre- 
decessor to  make  such  entry  or  distress  or 
bring  snch  action  or  suit  shall  first  have 
aecrned,  tliat  iflT  to  say,  the  period  during 
whidi  two  persons  in  succession  shall  have 
bdd  the  office  or  benefice  in  respect  whereof 
such  land  or  rent  shall  be  claimed,  and  six 
jeaxB  after  a  third  person  shall  have  been 
ippcnnted  thereto,  if  the  times  of  such  two 
incumbencies  and  such  terai  of  six  years, 
taken  together,  shall  amount  to  the  full 
period  of  sixty  yeaxs ;  and  if  such  times  taken 
together  ahall  not  amount  to  the  full  period 
of  sixty  yean;  then  during  such  further 
Btimber  of  yean,  in  addition  to  such  six 
years,  as  w9],  with  fl^  time  of  the  holding 
of  sQch  two  yeimm  «ad  such  six  yean,  make 
Vol.  I. 


up  the  full  period  of  sixty  years ;  and  after 
the  thirty-first  day  of  December,  one  thou- 
sand eight  hundred  and  thirty  three,  no 
such  entry,  distress,  action,  or  suit  shall 
be  made  or  brought  at  any  time  beyond  the 
determination  of  such  period. 

All  eleemosynary  corporations  may  be 
included  under  the  names  of  hospitals,  col- 
leges or  schools,  see  Phillips  v.  Bury,  1 
Lord  Raym.  6 ;  and  in  respect  to  visitor- 
ship  there  seems  no  discrimination  between 
colleges  and  hospitals,  see  id.  and  Kirkly  v, 
Ravensworth  Hospital,  8  East  Rep.  221. 
The  governors  of  a  charity  in  whom  the 
legal  estate  of  the  revenues  is  vested  are  not 
in  right  thereof  visitors  by  construction  of 
law,  not  being  expressly  so  appointed,  see 
Eden  9.  Forster,  2  P.  Wms.  325 ;  Attomey 
Gfeneral  v.  Gaunt,  3  Swanst.  1 48  n. ;  Attor- 
ney General  v.  Foundling  Hospital,  2  Yes. 
J.  47 ;  Attomey  General  v,  Dixie,  13  id. 
539  ;  see  Gower  v.  Mainwaring,  2  Yes.  89. 

Ecclesiastical  and  eleemosynary  corpora- 
tions are  restrained  from  alienation  of  their 
lands  in  any  way  except  by  lease,  and  that 
under  restrictions  imposed  by  Statutes,  for 
which  see  2  Blackst.  Com.  321 ;  see  also  6 
W.  4.  c.  20,  and  6  &  7  W.  4.  c.  64.  The 
Statute  1  &  2  Geo.  4.  c.  92.  empowers  coipo- 
rations  and  other  trustees  holding  lands  for 
charitable  purposes  to  exchange;  so  may 
ecclesiastical  corporations  by  Statutes  55 
Geo.  3.  c  147 ;  56  id.  c.  52. 

See  on  the  subject  of  corporations,  sole  or  ^ 
aggregate,  ecclesiastical  or  temporal,   Co. 
Litt,  250  a.— ^42  a.— 2  5.-2  Inst.  75 ; 
1  Black.  Com.  476 ;  and  as  to  the  limita- 
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tioii8  of  claims  to  tithes,  see  2  &  3  W.  4. 
c.  71  and  100.  Before  this  act  ecclesi- 
astical corporations,  a|id  generally  all  eccle- 
siastical persons,  seized  in  right  of  their 
churches  were  not  within,  any  of  the  Statutes 
of  limitations,  and  therefore  could  not  bar  their 
successors  by  neglecting  to  bring  actions  for 
the  recovery  of  their  possessions  within  the 
time  prescribed  for  other  persons,  but  such 
neglect  would  bar  themselves. 

As  to  the  intention  of  the  ecclesiastical  sur- 
vey, see  Cunliffeu.  Taylor,  2  Price,  329, 

Advotcsons, 

Sec.  30.  enacts  that  after  the  thirty-first 
day  of  December,  one  thousand  eight  hun- 
dred and  thirty-three,  no  person  shall  bring 
any  gtiare  impedit  or  other  action  or  any 
suit  to  enforce  a  right  to  present  to  or  bestow 
any  church,  vicarage,  or  other  ecclesiastical 
benefice,  as  the  patron  thereof,  after  the  ex- 
piration of  such  period  as  hereinafter  is  men- 
tioned :  (that  is  to  say)  t^e  period  during 
which  three  clerks  in  succession  shall  have 
held  the  same,  all  of  whom  shall  have  ob- 
tained possession  thereof  adversely  to  the 
right  of  presentation  or  gift  of  such  person, 
or  of  some  person  through  whom  he  claims, 
if  the  times  of  such  incumbencies  taken 
together  shall  amount  to  the  full  period  of 
sixty  years ;  and  if  the  times  of  such  incum- 
bencies shall  not  together  amount  to  the 
full  period  of  sixty  years,  then  after  the 
expiration  of  such  further  time,  as  with  the 
times  of  such  incumbencies,  will  make  up 
the  full  period  of  sixty  years. 

Advowson  is  the  right  of  presentation  to 
a  church  or  ecclesiastical  benefice.  Advow- 
son, advocation  signifies  inclientelamrectpere, 
the  taking  into  protection,  and  therefore  is 
sjmonymous  with  patronage,  patronatuSy 
and  he  who  has  the  right  of  advowson  is 
called  the  patron  of  the  church. 

Advowsons  are  either  appendant  or  in 
^oss:  the  former  are  attached  to  manors, 
and  were  originally  founded  by  the  lords, 
who  were  the  only  patrons  of  churches. 
See  Co.  Litt.  119.,  and  the  right  of  patron- 
age or  presentation,  so  long  as  it  continues 
annexed  to  the  possession  of  the  manor,  is 
called  an  advowMon  appendant.  See  id.  121., 
and  it  vrill  pass  or  be  conveyed  together 


with  the  manor  as  incident  and  appendant 
thereto  by  a  grant  of  the  manor  only,  with- 
out adding  any  other  lands.     See  id.  307. 

Where,  however,  the  advowson  has  been 
separated  from  the  manor  by  conveyance, 
it  is  called  an  odvotDgon  in  gross^  or  at  large, 
and  never  can  again  become  appendant:  it 
then  becomes  annexed  to  the  person  of  the 
owner  and  not  to  his  manor  or  lands.  See 
id.  120.  See  also  2  Blackst.  Com.  21. 
et  sup, 

Advowsons  are  also  either  presentative^ 
coUative^  or  donative.     See  Co.  Litt.  1 20. 

Presentative,  where  the  patron  hath  the 
right  of  presentation  to  the  bishop,  and  this 
is  the  most  usual  advowson. 

Collativey  where  the  patronage  unites 
with  the  bishopric,  and  as  the  bishop 
cannot  present  to  himself,  he  does  so  by  the 
one  act  of  collation  or  conferring  the  bene- 
fice by  both  presentation  ai^d  institution. 

Donative  is  when  the  king,  or  any  sub- 
ject by  his  licence,  founds  a  church,  and 
ordains  that  it  shall  be  merely  in  the  gift  or 
disposal  of  the  patron  subject  to  his  vidta- 
tion  only,  and  is  vested  absolutely  in  the 
clerk  by  the  patron's  deed  of  donation,  with- 
out presentation,  institution,  or  induction. 
See  Co.  Litt.  344.  Fjurchild  v.  Gayre,  Mo. 
765.  Cro.  Jac.  63.  Degge,  part  1.  c.  13.  Such 
doncUives  are  exempt  from  the.  jurisdiction 
of  the  ordinary,  except  as  to  residence;  and 
by  the  Stat.  57  Geo.  3.  c.  99.  8.  72.  the 
ordinary  can  compel  residence  on  donatives. 
They  are  subject  to  the  visitation  of  the 
patron  by  commissioners  to  be  appointed 
by  him,  and  Ad,  not  the  bishop,  may  accept 
of  any  such  incumbent's  resignation ;  but  the 
Court  of  Queen's  Bench  will  allow  the 
Ecclesiastical  judge  to  censure  the  incum- 
bent of  a  donative  for  heresy  and  spiritual 
offences,  though  not  to  proceed  to  depriva- 
tion. See  Colefalt  o.  Newcomb,  2  Ld. 
Raym^  1205. ;  Castle  v.  Richardson,  2  Str. 
715.  1  Barnard.  5.,  and  the  patron  may  be 
compelled  to  collate  some  clerk  that  there 
may  not  be  a  defect  in  divine  worship. 
See  Fairchild  v.  Gayre.  S.  C.  1  Roll. 
Rep.  453.  cit.  where  it  is  said  that  the 
ordinary  may  sequester.  Where  donatives 
have  the  cure  of  souls,  they  are  within  the 
restraint  of  the  Statute  of  Simony.    See 


Digitized  by 


Google 


Aniwer  to  Problem  YL 


147 


BiQderock  v,  Mackellar,  Cro.  Car.  331. 
3Le7.  83.  cit.»  and  also  of  pluralities^  see 
Degge,  parti,  c.  13. 

There  is,  however,  a  distinction  between 
presentati  ve  and  donative  advowsons.  If  an 
8ToidaDce  takes  place  in  the  lifetime  of  the 
patron,  and  exists  at  the  time  of  his  death, 
then  if  the  advowson  be  presentativey  the 
right  to  present  pro  hoc  vice  is  in  the  execu- 
tor; 'ddowUive^  in  the  heir.  See  2  Wils. 
150. 

An  advowson  in  prou  will  pass  by  the 
words,  tenements  and  hereditaments,  but  not 
bj  the  word,  lands : — it  is  assets  by  descent 
to  satisfy  specialty  creditors.  See  West- 
Uing  ff.  Westfaling,  3  Atk.  4G0.  It  is 
also  extendible  on  elegit,  see  Tonge  v. 
Robinson,  1  Bro.  P.  C.  114.  S.  C.  3  P. 
Wras.  401.;  2  Stra.  879.  It  is  a  rent 
within  the  statute  of  frauds.  See  Earl  of 
Stafford  v.  Buckby,  2  Ves.  177.  It  does 
not  pass  by  livery  within  view  of  the 
church  without  deed,  there  being  an  incum- 
hent.  See  Pannell  r.  Hodgson,  Gary,  52, 
A  grant  of  from  the  crown  excepted  in  a 
fonner  grant  under  general  words,  will  be 
presumed  after  a  possession  for  133  years, 
ind  three  presentations.  See  Gibson  «. 
Clark,  1  Jac.  &  W.  159.  Sale  of  during 
a  vacancy  is  not  simony^  but  it  is  void 
at  common  law.  See  Grey  v.  Hesketh, 
Amb.  2G8.;  Cro.  Eliz.  811.;  3  Bur.  J510. 
BL  Rep.  492 — 1054.,  but  probably  tliere 
would  be  no  objection  to  the  grant  of  an 
*d?ow8on  when  the  church  is  vacant,  if 
tlie  next  presentation  to  it  were  expressly 
ittcnred  by  the  grantor.  By  the  1 2  Anne, 
«•  12.  8.  2.,  clergymen  are  prohibited  from 
purchasing  the  next  avoidance  or  presenta- 
tion of  any  ecclesiastical  benefice  so  as  to  be 
presented  and  collated  thereupon  themselves; 
«id  by  the  7  Anne,  c.  18.,  no  usurpation 
>hall  displace  the  estate  of  the  patron,  and 
that  if  co-partners,  joint  tenants,  and  tenants 
m  common,  are  seized  of  an  advowson,  and 
>  partition:  is  made  to  present  by  turns, 
etdi  shall  be  seized  of  a  separate  estate, 
^  present  accordmgly. 

Until  this  act,  advowsons  were  not  sub- 
J^  to  any  of  the  statutes  of  limitations. 


TO   THE   EDITOR  OF   THE  LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  VI. 

What  is  an  Actionl  (I) 
(Concluded  from  p.  133.) 

Having  thus  shown  who  may  bring 
actions,  and  against  whom  they  may  be 
brought,  we  must  now  consider  where  ac- 
tions must  be  laid. 

All  actions  are  either  local  or  transitory ; 
local  actions  are  those  which  relate  to  lands 
(such  as  real  and  mixed  actions)  and  must 
be  tried  in  the  same  county  where  the  lands 
lie.  (1) 

Transitory  actions  (II)  are  those  where 
no  possession  is  awarded,  (as  actions  for 
debt,  detinue,  assault  and  battery,  false  im- 
prisonment, &c.)  and  may  be  brought  in 
any  county ;  but  if  the  defendant  will  make 
affidavit,  (III)  that  the  cause  of  action,  if 
any,  arose  in  another  county,  the  court  will 
direct  a  change  of  the  venue,  and  will  oblige 
the  plaintiff  to  declare  in  another  county, 
unless  he  will  undertake  to  give  material 
evidence  in  the  first. 

All  actions  were  originally  tried  in  the 
counties  in  which  they  arose,  pursuant  to  the 
maxim  vicini  vidniarum  facta  prcesumun- 
tur  sciri.  No  inconveniency  arose  from  this 
practice;  as  anciently,  all  men  being  in 
decenna^  they  were  easily  come  at,  the  de- 
eenna  being  responsible  for  their  appearance ; 
but  as  the'  custom  of  decennary  began  to  get 
into  disuse,  men  flew  from  their  creditors, 
and  from  this  arose  the  distinction  between 
local  and  transitory  actions. 

Actions  must  be  brought  in  due  time,  or 
they  will  be  barred  by  the  Statutes  of  Limi- 
tation. 

Tlie  word  "  Limitation"  signifies  the  time 
prescribed  by  statute,  within  which  an  ac- 
tion must  be  brought. 

Henricus. 

(I)  See  3  &  4  Wil.  4.  c.  42.  s.  22.— -Ed. 

(II)  The  venue  in  personal  actions  is  in 
general  transitory,  excq>t  for  penalties.-— 
Ed.. 

(III)  The  attorney  in  the  cause  may 
make  the  affidavit,  but  if  the  defendant  ia 
in  this  country  it  ought  to  be  made  by  him» 
2  Dow.  P.  C.  219.     As  to  the  contents  of 
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the  affidavit,  see  id.  54,  566'— -1  id.  256 ; 
see  also  Hil.  T.  2  WiL  4.  R.  G.— Ed. 


TO   THE  EDITOR  OF  THE  LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  VIII. 

Wkat  is  an  Estate  Tail^  and  how  is  it 
created? 
The  interest  which  any  one  has  in  lands, 
or  any  other  subject  of  property,  is  called 
kis  estate^  and  to  denominate  the  time  for 
which  it  is  to  continue^  or  the  manner  in 
which  it  is  to  be  held,  some  adjunct  or  ex- 
pression should  be  added,  as  an  estate  for 
jpears,  for  life,  in  taily  or  in  fee ;  to  be  held 
in  joint  tenancy,  &c.  The  estate  tail  is 
derived,  first,  by  the  primary  division  of 
estates  into  freehold^  and  less  than  freehold; 
the  Estate  of  Freehold  (defined  by  Britton, 
c.  32.,  to  be  "the  possession  of  the  soil  by  a 
freeman")  is  divided  into  Estates  of  Inheri- 
tanccy  and  Estates  not  of  Inheritance.  The 
former  of  these  is  again  subdivided  into  In- 
heritances Absolute,  or  fee  simple;  and  In- 
heritances Limited,  from  one  species  of  which 
is  derived  the  Estate  Tail, 

Inheritances  limited  comprise  two  sorts  or 
descriptions;  1st,  Qualified,  or  base  fees; 
and  2ndly,  Fees  Conditional,  BI.  Com.  2  vol. 
p.  110;  from  which  latter,  as  before  stated, 
came  the  estate  tail.  This  conditional  fee, 
was,  at  the  common-law,  a  fee  restrained  to 
some  particular  heirs  exclusive  of  all  others, 
as  described  by  Pelet  L.  3.  c.  3.  5.— "do- 
natio stricta  et  coarcta  ;  sicut  certis  hceredi- 
buSy  quUmsdam  a  successions  exclusisj"  as 
to  the  heirs  of  a  man*s  body,  by  which  only 
his  lineal  descendants  were  admitted  in  ex- 
clusion of  collateral  heirs ;  or,  to  the  hdrs 
male  of  his  body,  in  exclusion  both  of  col- 
laterals, and  lineal  females  also.  It  was 
called  a  conditional  fee,  by  reason  of  the  con- 
iHtion  expressed,  or  implied  in  the  donation 
of  it ;  that  if  the  donee  died  ¥rithout  such 
particular  heirs,  the  land  should  revert  to 
the  donor,  Bl.  Com.  vol.  2.  p.  1 1 1 .  But  if 
on  the  contrary,  the  donee  had  such  issue, 
his  estate  was  supposed  to  become  absolute; 
at  least  for  three  purposes,  by  the  perform- 
ance of  the  condition ;  viz. ;  To  enable  the 
donee,  or  grantee,  to  alien  and  disinherit  the 


issue;  and  by  the  alienation  to  bar  the  donor 
of  all  possibility  of  the  reversion ;  Co.  lit* 
19.     To  make  him  subject  to  forfeiture  for 
treason  or  felony,  2  Inst.  233.,  and  to  charpe 
the  estate  with  rent  and  other  incumbrances^ 
so  as  to  bind  his  issue;  Co.  Lit.  19.;  2  Inst. 
234.     But  by  the  statute,  de  donis  condi- 
tionalibus,  13  Edw.  I.e.  1.,  this  estate  wa» 
considerably  altered,  and  the  powers  of  the 
donee  greatly  curtailed ;  it  revived  in  some 
measure  the  ancient  feodal  restrictions,  ot 
alienations,  by  enacting — That  the  will  and 
intention  of  the  donor  should  be  observed ; 
and,  that  where  the  donee  had  a  conditional 
fee  simple  before,  he  should  now  have  but 
an  estate  tail,  and  the  donor  a  reversion  in 
fee,  expectant  upon  that  estate  tail,  thereby 
depriving  the  donee  of  the  power  be  had 
before,  of  aliening  after  issue  found,  or  of 
forfeiting,  or  dmrging  the  lands,  longer  than 
for  his  own  life.     The  estate  taU,  being  thus 
created  out  of  the  former  conditional  fee  of 
the  common-law,  the  next  point  to  be  con- 
sidered, is,  its  several  species,  and  how  they 
are  created. — Estates  tail  are  either  general 
or  special,  (which  are  farther  diversified  by 
the  appellations  tail  male  and  tail  female, 
general  or  special.) — Tail  general  is  where 
lands  and  tenements  are  given  to  one  and 
the  heirs  of  his  body  begotten,  thereby  im- 
plying that  his  issue  in  general,  either  male 
or  female,  by  any  wife  or  wives,  aie  capable 
of  inheriting  the  estate  tail,  in  successive 
order  per  formam  doni,    Litt.  s.   li,  15. 
— Tail  male   general,  would   be,    where 
lands  and  tenements  are  given  to  one  and 
the  heirs  male  of  his    body  begotten,   in 
exclusion    of   females.  —  Tail    special,    is 
where  the  gift  is  restrained  to  certain  kmrs 
of  the  donee's  body,  and  does  not  go  to 
them  all  in  general,  as  where  lands  and  tene- 
ments are  given  to  a  man,  and  the  heirs  <^ 
his  body  on  Mary  his  now  w^e  to  be  be- 
gotten ;  here,  no  issue  can  inherit,  but  such 
q>ecial  issue  as  is  engendered  between  C4# 
two\  Litt   16.  20  to  29.— Tail  male,  or 
tail  female,  qpecial,  would  be,  when  lands 
and  tenements  are  given  to  a  man,  and  the 
heirs  male^  or  hem  female,  («a  the  ease  may 
be)  of  his  body  on  Mary  his  now  wife  to  be 
begotten ;  thus  the  terms,  tail  male,  or  tail 
female,  (either  general  or  special)  wxbwaAj 
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used  for  the  dis^ciioii  of  sexes  in  such 
entails;  for  hoth  of  them  may  be  either  tail 
male,  or  tail  female;  Bl.  Com.  v.  2.  114. 

It  is  also  to  be  observed,  that  in  case  of 
an  entail  male^  the  heirs  female  shall  never 
inherit,  nor  any  derived  from  them  (either 
wne  or  daughters)  nor,  e  converso,  the  heirs 
mail,  m  case  of  a  gift  in  tail  female^  Litt 
21,  22.;  lor  the  hdr  male  must  convey  his 
estate  wholly  by  males,  and  the  heir  fcms^ 
wholly  by  females.  But  the  inconvenienoe 
of  this  statute  was  greatly  felt,  children 
grew  disobedient,  when  they  knew  they 
could  not  be  set  aside ;  and  treasons  were 
enoooraged,  as  estates  tail  were  not  liable  to 
forfeiture  longer  than  for  the  tenant's  life ; 
80  that  about  200  years  after  the  statute  de 
donisy  in  the  12th  year  of  the  reign  of 
Edward  L,  a  common  recovery  (I.)  was 
applied  to  bar  estates  tail ;  and  in  the  26th 
of  Henry  VIII.,  they  were  rendered  liable 
to  /brfeiture  for  treason.  (IT.)  But  the 
final  blow  was  given  in  the  d2nd  of  Henry 
VIII.,  (after  leases  by  tenants  in  tail  were 
decUoed  to  bind  the  issue,  but  not  those  in 
remamder  or  lewrsion)  by  its  being  declared 
that  a  fine  duly  levied  by  a  tenant  in  taU 
was  a  complete  bar  to  him  and  his  heirs^  and 
an  other  persons  claiming  under  such  entail : 
all  estates  tail  created  by  the  crown,  and  of 
which  the  crown  has  the  reversion,  being 
excepted  out  of  this  statute ;  and  the  same 
with  regard  to. common  recoveries ;  Co.  Litt. 
372.  And  by  the  38rd  Henry  VIII.  c.  39. 
75,  all  estates  tail  are  rendered  liable  to 
the  debts  of  the  crown,  or  of  a  bankrupt. 
Thus  it  vnll  be  seen  that  estates  tail,  after 
various  alterations,  &c.,  are  now  reduced 
again  to  almost  the  same  state,  even  before 
issue  bomj  as  conditional  fees  were  in  at  the 
common-law,  after  the  condition  was  per- 
formed by  the  birth  of  issue. 

H.  D.  M. 

December  26M,  1838. 

(1.)  The  statute  3  &  4  W.  4.  c.  74.  s.  2. 
abolished  recoveries;  s.  14.  dechires  that  all 
warranties  of  land  entered  into  by  tenants 
in  tail,  are  absolutely  void  against  the  issue 
in  taiL  Estates  tail  cannot  therefore  now 
be  baned  by  fine  or  recovery,  as  heretofore ; 
bat  sec.  15.,  created  a  new  bar  by  deed  to 


be  enrolled.  So  that  a  tenant  in  tail  may 
now,  under  such  deed,  alien  the  fee  simple 
of  his  lands  absolutely,  or  any  life  estate,  or 
otherwise  modify  or  dispose  of  the  estate, 
as  if  he  had  the  fee  simple  absolute,  as  he 
may  think  fit  (s.  40.) ;  except  in  the  case  of 
a  woman  tenant  in  tail  seized  ex  provisione 
nrt,  under  11  Hen.  7.  c  20.,  under  a  settle- 
ment made  before  the  act,  (c.  16,  17.) 
where  an  assent  is  acquired  as  heretofore, 
and  which  deed  will  bar  all  remainders,  even 
should  the  reversion  be  in  the  crown,  sec. 
15.  &  21. ;  except  remainders  in  the  king, 
under  34  &  35  Hen.  8.  c.  20.,  or  tenants  in 
tail  after  possibility  of  issue  extinct,  (s.  1 8.) 

Ed. 

(II.)  A  tenant  in  tail  is  now  subject  to 
this  liability. — Ed. 

H.  D.  M.  has  not  answered  the  whole 
question  raised  by  Problem  YIII.,  which 
requires  how  an  estate  tail  is  created,  and 
consequently  extends  to  the  words  that  are 
necessary  to  create  such  an  estate. — Ed. 


PROBLEM  X. 

What  are  the  incidents  to  Estates 
Tail,  and  what  is  the  Estate  galled 
*  Tenant  in  Tail  after  possibility  op 
ISSUE  extinct,'  and  which  is  except- 
ed FROM  the  operation   OF   THE  StAT. 

3&4  W,  4.  c.  74.  s.  18.? 


TRUSTS  FOR  THE  SEPARATE  USE 
OF  MARRIED  AND  UNMARRIED 
WOMEN. 

Review  of  the  Judgment  of  the  if  aster  of  the 
Rolls  in  Tullett  v.  Armstrong^  3d  Nov, 
1838. 

{Continued  fnrm  p,  71.) 
SiNOE  our  last  observations  upon  this  in- 
quiry, the  case  of  Nedby  v.  Nedby  (a)  has 
been  decided  by  the  Yice-ChanceUor  whose 
judgment  in  that  case  has  quite  negatived 
the  idea  entertained  by  SirEdw.  Sugden,(6) 
that  his  **  Honour  had  not  altogether  adhered 
to  the  opinion  he  had  expressed  in  Davis  v. 
Thomycroft,"  (c)  and  has  again  placed  him 

(a)  S,  C.  tote.  p.  86. 
(6)  Ante,  p.  70.  M. 
(c)  Ante,  p.  69. 
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in  direct  opposition  to  the  opinion  of 
the  Lord  Chancellor  given  in  Maseey  v. 
Parker.(i) 

In  Nedby  v,  Nedby  the  Vice-Chancellor 
said,  that  as  the  case  of  Massey  o.  Parker 
had  been  alluded  to,  he  would  only  observe, 
that  his  notion  of  the  general  point  in  that 
case  was  tltat  trusts  created  for  the  separate 
use  of  married  women  were  trusts  which 
the  court  had  always  recognised  and  pre- 
servedy  and  which  he  would  always  recognise 
and  preserve,  unless  the  legislature  thought 
right  to  declare  otherwise.  When  he  de- 
cided the  case  of  Davis  v,  Thomycroft,  he 
said  he  thought  there  had  been  no  judicial  de- 
cision on  the  point.  The  extra-judicial  opiniou 
of  the  Lord  Chancellor  in  Massey  v.  Parker 
is  expressed  in  very  guarded  terms,  and  his 
Honour,  as  a  judge  sitting  to  administer  the 
settled  law  of  the  court,  was  not  called  upon 
to  depart  from  that  settled  law,  because  the 
Lord  Chancellor  for  the  time  being  may  be 
considered  to  have  pronounced  an  extra- 
judicial opinion,  which  is  contrary  to  his 
Honour's  notion  of  that  law,  and  in  the 
course  of  the  argument  his  Honour  also  ob- 
served, that  in  a  conversation  he  had  with 
the  Lord  Chancellor  and  the  Master  of  the 
Rolls,  on  the  first  day  of  term,  the  Lord 
Chancellor  distinctly  stated  that  he  still  re- 
tained the  opinion  he  had  expressed  in  Mas- 
sey v»  Parker,  and  which  seemed  to  hold  out 
a  notion  that  the  effect  of  a  marriage  was  to 
constitute  a  gift  of  the  wife's  choses  in  action 
in  all  cases  to  the  husband. 

The  Lord  Chancellor  considered  his  view 
of  the  point  as  settled,  by  its  having  been  so 
decided  in  Newton  v,  Reid,(«)  viz.  that  a 
trust  could  not  be  created  for  the  separate 
use  of  an  unmarried  woman.  Now,  in 
Benson  v.  Benson,  6  Sim.  &  St.  131.  the 
Yice-Chancellor  observes  upon  the  question 
whether  an  unmarried  woman  can  be  pro- 
tected in  equity  by  creating  a  trust  for  her 
separate  use,  that  Newton  v.  Reid  did  not 
interfere  with  that  question.  There  the 
married  woman  and  her  husband  combined 
to  assign  her  separate  property,  and  no  one 
doubted  that  they  might  do  so,  unless  they 


(d)  2  Mylne  &  K.  174.    S.  C.  ante,  p.  38. 

(e)  See  ante,  p.  39. 


were  prevented  by  the  clause  against  aliena- 
tion, and  the  decision  only  toent  to  this^  that 
the  restriction  or  alienation  was  rendered 
ineffectual  by  the  context  of  the  will,  bnt 
no  opinion  was  expressed  as  to  the  effect  or 
operation  of  the  previous  words.  According 
to  this  shewing,  the  Lord  Chancellor  has  no 
real  foundation  for  disturbing  the  long  set- 
tled practice  of  the  court.  The  Vice-Chan- 
cellor also  put  a  case, — ^suppose  a  father 
seized  in  fee  devises  to  trustees  and  their 
heirs  in  trust  for  the  separate  use  of  an  in- 
fant daughter,  and  she  attains  twenty-one 
and  marries,  could  the  husband  file  a  bill 
against  the  trustees  to  have  the  legal  estate 
conveyed  to  him,  and  so  defeat  the  intention 
of  the  testator? — and  observed,  that  it  waa 
very  important  to  persons  having  daughters 
and  female  relations,  for  whom  they  wished 
to  provide,  and  whose  interests  it  might  be 
necessary  to  protect  that  the  principle  con- 
tended for  (the  doctrine  in  Massey  v.  Parker) 
should  not  be  established  untU  the  subject 
has  been  well  considered,  and  that  as  far  as 
practice  went,  trusts  of  the  nature  in  ques- 
tion have  prevailed  for  more  than  a  century. 

It  was  then  contended,  (in  Benson  v, 
Benson)  that  supposing  the  trust  should  be 
held  to  be  good,  then  the  marriage  was  in 
effect  an  assignment  of  the  wife's  property 
to  the  husband ;  but  the  Yice-Chancellor 
replied,  that  was  not  the  law,  fur  if  the  hus- 
band does  not  assign  the  chattels  real  of  his 
wife  during  the  coverture,  they  survive  to 
her  on  his  death.  So  if  the  husband  does 
not  recover  during  the  coverture  the  choses 
in  acti<m  of  his  wife,  they  wiU  not  go  to  his 
executor,  but  survive  to  her,  and  if  she  dies 
in  his  lifetime,  he  must  take  out  letters  of 
administration  to  her. 

The  cases  of  Anderson  9.  Anderson,  and 
Sirason  v,  Jones  (before  cited)  were  not 
brought  to  the  attention  of  the  Lord  Chan- 
cellor in  Massey  v.  Parker,  and  they  were 
not  then  reported. 

The  former  case,  has  the  great  autho- 
rity of  Lord  Eldon  to  support  it,  and  it 
is  observed  by  Sir  Edward  Sugden,(/)  that 
it  never  occurred  to  him  in  the  course  of  his 
practice,  that  the  validity  of  gifts  to  the 


(/)  TretU  on  Powera,  vol.  i.  p.  207. 
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•eptnte  nae  of  married  women,  extending  to 
foiore  ooTerture,  would  be  held  void,  or  be 
impeachedr— that  such  trusts  do  not  prevent 
alienation.    They  are  a  creature  of  equity; 
a  modification  of  power  and  property  not 
Qnmpported  by  analogy  to  the  rules  govern- 
ing the  rights  of  married  women  over  pro- 
perty.   Where  such  a  gift  is  in  favour  of 
an  unmarried  woman,  it  is  no  bridle  upon 
herself;  but  if  she  do  not  alien  and  marry, 
the  hnsband  cannot  complain ;  he  should 
have  enquired;    and  a  settlement  for  the 
wife's  separate  use  permitted  to  remain  un- 
distnrhed  should  not  be  deemed  a  nullity. 
If  the  trust  bad  been  considered  inopera- 
tire,  the  wife  might  have  created  a  similar 
hmcUng  one  before  marriage  ?    Why  should 
sot  the  subsisting  one  be  allowed  to  remain 
operative,  and  be  considered  as  adopted  by 
the  husband  by  the  marriage.     If  he  desired 
to  have  the  ownership  of  the  property,  he 
should  have  required  his  wife,  before  the 
maniage,  to  renounce  the  trust  for  her  sepa- 
nte  use.    She,  by  allowing  it  to  remain  un- 
dirtorbed,  manifested  her  intention  not  to 
i^nquish  the  protection  which  it  afforded 
to  her. 

Benson  r.  Benson  decided,  that  although 
the  trust  was  for  the  life  of  the  lady,  yet  if 
the  object  is  to  protect  the  fund  against  the 
particular  husband,  the  trust  for  her  sepap- 
rate  use  will  not  extend  to  a  future  mar- 
riage. See  also  Knight  v.  Knight,  0  Sim. 
121. 

It  should  be  observed,  however,  that  it 
has  not  been  denied  that  a  restraint  upon 
alienation  in  contemplation  of  a  particular 
marriage^  will  be  valid  during  the  cover- 
toie.  It  is  not  essential  to  the  validity  of 
the  settlement  that  it  should  be  actually 
made  during  coverture,  provided  that  it  is 
created  tcM.  reference  to  a  marriage  about 
to  be  toUmnized.  {h) 

(To  be  concluded  in  our  next,) 


TO  THE  EDITOR  OP  THE  LEGAL  GUIDE. 

Sir, — According  to  the  letter  and  strict 
reading  of  sec  9.  of  the  "  Act  for  abolish- 
ing Arrest,"  is  it,  or  is  it  not  necessary,  that 
the  Attorney  subscribing  as  a  witness  to 


(h)  Sugdn  on  Fowera,  vol.  i.  p.  205. 


the  execution  of  a  warrant  of  Attorney, 
should  express  in  tcriting  on  the  face  of 
euch  fcarrant^  that  he  subscribes  as  such 
Attorney  ? 

Your  attention  and  opinion  will  oblige ; 

Juvenal. 

opinion  op  the  editor. 

Sec.  9.  of  the  1  &  2  Vic.  c.  110,  requires 
that  an  attorney  of  one  of  the  superior  Courts 
on  behalf  of  the  party  executing  a  warrant  of 
attorney  to  confess  judgment  or  a  cognovit 
actionem,  expreselg  named  hy  him^  and  at- 
tending at  hie  request^  shall  be  present  to  in- 
form him  of  the  nature  and  effect  of  such  war- 
rant of  attorney  or  cognovit  actionem  before 
the  same  is  executed,  whidi  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due 
execution  thereof,  and  thereby  declare  him- 
self to  be  attorney  for  the  person  executing 
the  same,  and  state  that  he  subscribes  as 
such  attorney. 

This  is  an  enactment  of  the  Rule  H. 
2  Wil.  4.  reg.  1.  s.  72.  See  3  Bam.  & 
Aid.  384. ;  8  Bing.  298. ;  2  Cromp.  &  J. 
188.,  which  heretofore  applied  to  persons 
in  custody  only,  and  we  are  of  opinion  that 
it  is  not  necessary  that  the  attorney  sub- 
scribing as  a  witness  should  declare  in 
writing,  on  the  face  of  the  warrant  of 
attorney,  that  he  subscribes  himself  as  such, 
though  we  advise  every  attorney  to  do  so ; 
the  act  is  express  upon  the  subject,  and  de- 
clares that  by  such  subscription  of  the  at- 
torney's name,  he  declares  himself  to  be 
attorney  for  the  person  executing  the  in- 
strument. 

In  Fisher  v.  Nicholas,  (or  Papanicholas) 
2  Dow.  P.  C.  251.  Mr.  Baron  BoUand 
expressed  an  opinion  that  such  a  declaration 
should  be  made  in  writing,  but  the  words  of 
the  Rule  H.  T.  2  Wil.  4.  s.  72.,  are  weaker 
or  more  equivocal  than  those  of  the  statute 
where  there  is  an  absolute  conjunction 
between  the  words  thereby^  and  the  act  of 
subscribing  the  attorney's  name.  The 
word  "  thereby"  is  not  in  the  Rule.  The 
point  under  the  Rule  was  determined  in 
Wilson  V.  Price,  4  Dowl.  P.  C.  214., 
where  the  Court  of  Exchequer  held  that 
it  was  a  sufficient  compliance  with  the 
Rule  if  the  attorney  made  the  «declajmtien 
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there  required,  viva  voee^  and  again  so 
detennineid  in  Robinson  v,  Brooksbank, 
id.  396.  See  ako  Tidds,  new  pr.  vol.  i. 
p.  288.— Ed. 


COURT  OF  BANKRUPTCY.   Jan.  2. 

James  Cathie's  Case. 

Abolition  of  Imprisonment  for  Debt  Bill,  See,  8. 
— Bankruptcy  Bail  Bond. 

Mr.  Saundere,  of  the  firm  of  Makinson  and 
Saunders,  applied  to  the  learned  Commissioner 
under  the  85i  section  of  the  1  st  &  2nd  Victoria, 
c.   110,  "For  Abolishing  Arrest  on  Mesne 
Process,"  &c.,   for  his  approval  of  a  bond 
entered  into  by  a  debtor  and  his  sureties  under 
this  section,  by  which  it  is  enacted,  that  if  any 
creditor  for  100/.  or  upwards  of  any  trader 
shall  file  an  affidavit  in  Her  Majesty^s  Court 
of  Bankruptcy  that  such  debt  is  justly  due, 
and  that  such  debtor  is  a  trader,  and  shall 
cause  him  to  be  personally  served  with  a  copy 
of  such  affidavit,  and  with  a  notice  in  writing 
requiring  immediate  payment  .of  such  debt, 
if  such  trader  shall  not,  within*  21  days  after 
personal  service  of  such  affidavit  and  notice, 
pay  such  debt  or  secure  or  compound  for  the 
same  to  the  satisfaction  of  such  creditor,  or 
enter  into  a  bond  in  such  sum  and  with  such 
two  sufficient  sureties  as  a  Commissioner  of 
the  Court  of  Bankruptcy  shall  approve  of,  to 
pay  such  sum  as  may  be  recovered  in  any 
action  brought  or  to  be  brought,  together  with 
costs,  or  to  surrender  himself  into  custody 
according  to  the  practice  of  the  Court,  or 
within  such  time  after  judgment  as  the  Court 
or  a  judge  may  direct,  every  such  trader  shall 
be  deemed  to  have  committed  an  act  of  bank- 
ruptcy on  the  22nd  day  after  service  of  such 
affidavit  and  notice,   provided    a  fiat  issue 
within  two  months  from  the  filing  of  the  affi- 
davit.  The  solicitor  stated  that  he  was  merely 
agent  in  the  present  case;  that  he  had  received 
the  bond,  and  an  affidavit  of  the  execution 
thereof,  from  his  client,  Mr.  Foden,  of  Leeds, 
attorney  for  James  Catbie,  the  alleged  debtor. 
The  bond  was  entered  into  by  James  Cathie 
with   two  sureties,  both  residing  at  Leeds. 
The  debt,  as  stated  in  the  affidavit  filed,  was 
\7SLiU.  M,    The  affidavit  was  filed  on  the 
8th  of  December,  and  a  copy  of  the  affidavit, 
with  notice  requiring  immediate  payment,  was 
served  on  the  11th.    The  bond  appeared  to 
have  been  executed  on  the  29th  of  Decem- 
ber.   The  penalty  was  for  347/.  ^e.  lOd,  and 
the  bond  appeared  correct  in  form ;  but  there 
was  no  affioavit  as  to  the  sufficiency  of  the 
sureties,  nor  was  he  in  a  situation  to  offer  tes- 
timony upon  the  subject    He  had  nothing 
but  the  bond  and  the  affidavit  to  lay  before 
the  learned  Commissioner.    He  however  con 
tended,  that  notwithstanding  this,  in  the  ab 
sence  of  an.  objection  to  the  sureties,  the 


learned  Commisaioner  might  certify  his  ap- 
proval. 

Mr.  Commiflsioner  HotsovD  asked  if  the 
creditor  had  been  served  with  an^notice  of 
the  debtor's  intention  to  tender  the  bond,  so 
that  he  might  have  attended  to  object  if  he 
pleased  ? 

Mr.  Saunders  6aid«  he  was  not  aware  that 
any  such  notice  had  been  served. 

Mr.  Commissioner  Holrotd  said,  he  much 
regretted  tihat  this  was  the  last  day  for  ten- 
dering the  bond  for  his  approbation,  so  as  to 
avoid  the  committing  of  an  act  of  bankruptcy 
under  the  clause  of  the  act  of  Parliament 
referred  to.  But,  as  nothinfi^  more  was  laid 
before  him  but  the  bond  and  an  affidavit  of 
the  execution,  and  none  of  the  parties  appeared 
before  him,  and  no  evidence  was  ^ven  as  to 
the  sufficiency  of  the  sureties,  or  of  Uie  creditor 
havin|[  been  served  with  notice  of  the  inten- 
tion of  the  debtor  to  tender  the  bond,  he  could 
not  certify  his  approval  of  the  sureties ;  he 
could  not  infer  their  sufficiency  merely 
from  the  fact  of  their  having  entered  into  the 
bond.  His  Honour  approved  of  the  form  of 
the  bond,  and  of  the  sum  for  which  it  was 
entered  into,  but  he  had  no  means  of  forming 
any  judgment  whether  the  sureties  were  suf- 
ficient or  not,  within  the  meaning  of  the  acL 
His  Honour  then  certified  to  this  effect  upon 
the  bond. 


INSOLVENT  DEBTOR'S  COURT. 

Case  of  Moses  Solomon. — Jan.  1. 

Abolition  of  Imp-iscmnent  for  Debt  BilL-^Its 
working  in  favour  of  Creditors^  hy  Sec.  36— 
vesting  order. 

This  insolvent  had  been  in  prison  since 
1834,  and  was  now  brought  before  the  Court 
under  sec.  36.  upon  exammation. 

The  insolvent  said  he  had  mortgaged  an 
estate,  for  which  he  had  given  1,250/1  to  a 
Mr.  Bousfield,  since  he  had  been  in  prison,  for 
money  advanced  before  the  imprisonment,  and 
also  that  the  same  property  had  been  mort- 
id  -to  his  step-daughter,  Julia  Levi,  for 


)l 

His  evidence  was  supported  by  the  testi- 
mony of  Mr.  Bousfield  and  Julia  Levi,  but 
it  was  contended  that  the  morteage  to  the  step- 
daughter was  only  a  colourable  transaction, 
and  not  band  fide. 

The  Chief  Commissioner  said,  that  ad- 
mitting the  evidence  on  the  part  of  the  insol- 
vent and  his  step-daughter  to  be  true,  it  was 
clear  on  his  own  showing  that  he  had  made 
away  with  200/.  which  ought  to  have  been 
paid  amongst  his  creditors.    He  had  been  in 

Erison  a  long  while,  but  his  imprisonment  had 
een  voluntary  j  nevertheless  tne  Court  would 
to  a  certain  degree  take  that  into  consideration. 
He  should  not  be  entitled  to  his  discharge 
under  the  act  until  he  should  have  been  m 
prison  six  months  from  Uie  date  of  the  vesting 
order,  for  havijig  made  away  with  property  to 
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the  JDJary  of  hia  ereditora,  and  be  should  be 
confined  within  the  walk. 

The  inmlTent  had  heretofore  been  residing 
within  the  rules  of  the  prison. 


Jeuooah  Board's  Case. — Jan.  2. 

AhotUion  oflnmrutmmentfor  Debt  Billy  See.  66. 
—Power  of  ike  Court  to  commit  Prieoners 
fw  contempt. 

A  Rule  mtiia)  had  been  granted  in  this 
caie,  under  the  66th  sec.  of  the  act,  for  com- 
mitdng  the  insolvent  to  Newgate  for  contempt 
of  the  Coort,  in  not  having  med  a  schedide  in 
compliance  with  an  order  of  the  Court  to  that 
eflect 

Mr.  Cooka  now  applied  to  have  the  rule 
made  absolute. 

Mr.  Woodrofe  showed  cause  against  it,  and 
contended  that  there  was  nothing  in  the  new 
act  which  enabled  the  Court  to  make  the  rule 
abaolute;  they  had  no  power  to  enforce  the 
remoTalinayed  for  by  the  creditor.  The  Court 
had  a  limited  power  of  committal  in  particular 
caaes  of  contempt,  with  respect  to  assignees 
aod  others  under  tbe  66th  section  of  the  new 
act,  and  that  was  all.  The  d6th  section  (the 
oompolaory  clsose)  empowered  them  to  order 
a  pnsoner  to  file  a  schedule,  and  to  appear  for 
beving,  bat  no  penalty  was  attached  to  dis- 
obedience of  the  order.  In  the  66th  section, 
vhich  related  to  assignees,  the  Court  had  a 
limited  power  in  whicb  assimees  or  <<  other 
persons"  were  mentioned.  The  eleven  pre- 
ceding danses  of  the  act  referred  to  the  duties 
of  aaaignees,  and  by  "other  persons''  were  in- 
tended the  repfiesentatives  of  deceased  assig- 
iices  or  persona  holding  money.  In  this  case 
bia  client  was  already  a  prisoner  on  a  com- 
nuttal  by  a  superior  court,  and  the  gaoler 
vonld  not  be  justified  in  obeying  their  order 
forhisremovaL  The  learned  counsel  pointed 
out  many  defects  in  this  act,  and  stated  in 
Kfeience  to  the  power  of  the  Court  to  commit 
for  contempt,  that  there  was  the  clause  which 
^ed  to  the  insertion  of  advertisements  of 
inaolvents  in  newspapers,  to  compel  the  pro- 
prieton  to  insert  which  advertisements,  the 
(Wt  was  not  furnished  with  any  powers. 
He  concluded  hj  submitting  that  the  Court 
woold  not  in  tms  case  make  the  rule  abso- 
lute. 

Mr.  Cooke  admitted  that  it  was  not  a  very 
difficult  task  to  show  that  the  new  act  was 
▼erv  defective,  but  contended  that  under  the 
66th  section  the  Court  was  furnished  by  the 
words  "other  persons"  with  the  power  of 
committal  of  tne  prisoner  Board,  and  con- 
clnded  a  very  long  argument  with  a  prayer  to 
make  the  rule  absolute. 

The  Chief  Conunissioner  Reynolds  and 
Mr.  Commissioner  Bowen  expressed  their 
{"Went  view  of  the  question.  They  concurred 
m  opinion  that  the  words  "other  persons"  gave 
^  power  to  commit  generally  for  contempt. 


(a)  Ante  p.  106. 


but  wished  to  consult  their  colleagues  whether 
or  not  the  66th  section  gave  than  authority 
to  remove  a  prisoner  from  one  prison  to 
another.  Mr.  Conunissioner  Bowen  beinf  at 
present  advised,  that  as  the  Legislature  liad 
not  given  them  specific  power  in  such  cases, 
the  clause  was  nugatory,  as  afiecting  insol- 
vents already  in  custody. 


PALACE  COURT.    Dec.  15. 


Moses  v.  Deans. 

Liability  of  Officer  as  the  bondjide  servant  of 
the  Court  for  the  eoheney  of  Bail  taken  fly  hun 
on  Arrest,  and  as  to  the  responsibility  of  the 
Knight  Marshal  for  the  acts  of  his  OjffUer. 

The  defendant  had  been  arrested  by  an 
officer  of  the  Court  who  had  taken  a  bail  bond, 
the  cause  had  been  removed  by  habeas  into  the 
Queen's  Bench,  when  ^e  same  bail  was  put 
in.  Afterwards  the  cause  reverted  by  proce- 
dendo to  the  court  below,  whereupon  the  offi- 
cer was  ruled  to  bring  in  the  body,  when  circum- 
stances were  disclosed,  from  which  it  appeared 
that  the  bail  were  insolvent,  and  the  defen- 
dant had  absconded  to  America. 

Mr.  Gaselee,  for  the  nlaintifi",  moved  for  a 
rule  nisif  calling  upon  John  Vice,  the  officer 
who  took  the  ban,  to  show  cause  why  he  sjiould 
not  be  responsible  to  the  plaintiff  for  the  debt, 
and  pay  the  costs  of  the  application. 

Mr.  Knight  showed  cause  against  the  rule, 
and  said  t&t  due  diligence  had  been  used  in 
making  inquiries  as  to  the  solvency  of  the 
bail.  From  the  plaintiff's  delay  in  proceeding 
with  the  action,  it  was  evident  that  there  haa 
been  collusion  between  the  parties,  and  that 
from  the  death  of  one  of  the  bail  the  officer 
had  been  materially  affected.  But  mainly,  he 
resisted  the  rule  on  the  ground,  that  by  analocy 
to  the  practice  in  the  Supreme  Court,  tne 
knight-marshal  who  appointed  the  officers  of 
the  conrt,  and  required  from  them  bonds  for 
the  due  performance  of  their  duties,  could 
alone  be  made  liable  in  this  summary  proceed- 
ing, which  had  been  admitted  to  be  analagous 
to  an  attachment  agnunst  the  sheriff.  The 
knight-marshal  was  clearly  to  be  considered  a 
ministerial  and  not  a  judicial  officer.  A  dis- 
tinction existed  between  him  and  the  steward 
of  a  court  baron,  inasmuch  as  that  officer  did 
not  take  bond  from  the  baihff^  and  that  court 
was  not  constituted  unless  he  presided  in  per- 
son, while  there,  in  that  court,  the  knight- 
marshal  never  presided,  but  either  the  steward 
or  his  deputy,  who  were  independent  officers, 
and  the  terms  of  the  letters  patent  the  Court 
was  to  be  held  before  these  two  judges,  or  one 
of  them,  dearlv  showing  that  the  knight-mar- 
shal had  no  juoicial  power.  He  was  the  real 
person  against  whom  this  rule  ought  to  be 
obtained. 

Mr.  Goalee,  contra,  contended  that  the  offi- 
cer was  bond  fide  the  servant  of  the  Court,  and 
the  responsible  person.  This  application  was 
in  accordance  with  and  sanctioned   by  the 


Digitized  by 


Google 


154 


Law  Reports. 


practice  of  the  Court,  and  had  only  once  be- 
fore been  called  in  question. 

The  learned  Judge,  Mr.  Brent,  said  that 
the  question  was  whether  the  knight-marshal 
of  the  Court  or  the  officer  appointed  by  him 
was  to  be  responsible  to  the  suitors  for  the 
sufficiency  of  bail.  He  was  of  opinion  that 
the  latter  was  the  responsible  party,  which 
was  in  accordance  with  the  practice  of  the 
Court,  and  supported  by  competent  authorities. 
In  this  case  the  officer  had  not  used  due  caution. 

Bule  made  absolute  with  costs. 


MIDDLESEX  SESSIONS. 

Dee.  19. 
{Mr.  Sergeant  Adams,  Chairman.) 

APPEAL. 

The  General  Cemetery  Company  against 
The  Parish  of  St.  Mary  Abbott's,  Ken- 
sington. 

Cemetery  Companies. — Liability  of,  to  Poor- 
Rates  f  and  how  to  be  rated. 

This  was  an  appeal  by  the  proprietors  of 
the  General  Cemetery  in  the  Harrow-road 
against  the  poor-rate  to  which  they  had  been 
assessed  by  the  parish  of  St  Mary  Abbott's, 
Kensineton. 

Mr.  Adolphus  and  Mr.  Bodkin  for  the  ap- 
pellants, Mr.  Prendergast  and  Mr.  Clarkson 
for  the  respondents. 

Mr.  Adolphus  contended  that  the  parish  were 
not  empowered  to  assess  the  premises  of  the 
General  Cemetery  Company  m  the  manner 
which  had  been  done.  He  did  not  how- 
ever, deny  that  the  company  were  not  rate- 
able to  a  certain  extent,  that  they  were  not 
rateable  for  something  or  other.  The  ques- 
tion, therefore,  for  the  consideration  and 
determination  of  the  bench  would  be,  whe- 
ther the  company  were  justly  rated  in  re- 
spect to  the  peculiar  nature  of  their  premises. 
The  parish  had  thought  fit  to  assess  the 
Cemetery  Company  as  the  proprietors, 
owners,  and  occupiers  of  54  acres  of  land, 
of  which  the  gross  rent  was  set  at  2,465/., 
and  had  rated  them  on  an  annual  rental  of 
2,000/.  That  w^as  the  rate  against  which 
the  company  appealed.  The  simple  question 
for  the  Court  was  merely  as  to  wnat  sum  for 
rental  they  considered  tne  appellants  ought, 
in  fairness,  to  be  rated  at.  Until  the  last  year 
the  cemetery  had  been  rated  at  350/.  per 
annum ;  but  on  a  sudden  that  amount  had  been 
raised  up  to  2,000/.  The  General  Ceme- 
tery Company  had  been  established  imder 
the  provisions  of  the  2d  and  3d  William  IV., 
c.  110.  Kow,  in  assessing  these  grounds  he 
contended  that  the  parish  were  bound  to  have 
rated  them  accordmg  to  what  the  land  was 
worth  by  the  year,  to  be  employed  in  the 
common  purposes  of  agriculture  or  horticul- 
ture, and  not  in  any  otner  way.  The  actual 
quantity  of  land  was  about  42  acres,  upon 
a  part  of  which  the  company  had  erected 
two  chapels,  not  for  the  performance  of 
divine   service,  but  to  afford   accommoda- 


tion, without  the  exposure  to  the  chances 
of  the  weather,  to  the  clergymen,  and  others 
engaged  in  the  melancholy^ceremony  of  the 
buriid  of  the  dead.  It  was  impossible  that 
those  chapels  could  be  held  as  liable  to  be 
assessed  to  the  poor-rate,  inasmuch  as  there 
was  not  one  farthing  of  rent  received  from 
them,  nor  were  they  ever  used  except  as  the 
depository  of  a  corpse  during  the  period  when 
the  funeral  service  was  being  read  over  it.  In 
addition  to  these  structures,  mere  was  next  the 
porter's  lodge,  which  had  been  erected  as  a 
lodging  for  the  sexton.  But  it  might  be  said 
that  there  were  a  number  of  cemeteries  or 
catacombs  and  vaults  upon  the  premises. 
Now,  if  such  a  position  were  to  be  taken, 
he  should  then  contend  that  those  buildings 
were  not  liable  to  assessment.  Under 
any  circumstances  the  company  could  not  be 
rated  for  the  catacombs,  inasmuch  as  having 
been  sold  by  them  to  third  parties,  they  had 
parted  with  all  beneficial  interest  in  them  as 
occupiers.  They  had,  at  least  manv  of  them, 
been  absolutely  sold  and  parted  with.  So,  too, 
was  the  case  with  a  considerable  number  of 
vaulted  and  bricked  graves,  each  of  which 
had  been  disposed  of  in  perpetuity  to  certain 
families.  Besides  that  arrangement  of  a  por- 
tion of  their  ground,  the  company  had  re- 
served an  undefined  space  for  the  interment  of 
parties  whose  friends  had  not  thought  it  neces- 
sary or  worth  while  to  become  the  purchasers 
either  of  a  catacomb,  a  vaulted  ffrave,  or  a 
bricked  grave.  With  respect  to  the  general 
business  of  the  company,  that  was  carried  on 
at  their  offices  in  town,  the  sexton  being  the 
only  individual  who  resided  at  Kensal-green. 
The  ground  which  had  not  been  as  yet  used 
yielded  about  60/.  a-year  in  grass,  with  re- 
gard to  his  own  opinion  he  was  inclined  to 
tnink  that  the  60/.  was  the  amount  on  which 
alone  the  company  ought  in  fairness  to  be 
rated,  inasmuch  as  he  considered  that  sum  to 
be  the  whole  amount  of  the  interest  the  com- 
pany held  in  the  property,  for  it  was  perfectly 
clear  that  the  catacombs  and  other  graves 
which  they  had  sold  no  longer  belonged  to 
them.  He  might  ask  why  it  was  that  the 
cemetery  land  was  rated  when  it  so  happened 
that  there  was  not  another  burial-ground  in  the 
parish  assessed  ?  It  was  also  proper  to  state, 
that  the  company  had  about  seven  acres  of 
land,  which  constituted  part  of  the  cemetery, 
but  which  had  not  been  consecrated,  for  the 
reception  of  those  corpses  where,  when  alive, 
the  parties  had  entertained  an  objection  to  be 
buried  in  accordance  with  the  rules  and  forms 
of  the  church  of  England.  He  should  call  the 
clerk  to  the  company,  who  would  put  in  the 
annual  report  and  statement  of  the  accounts 
for  the  year,  which  were  made  up  for  the  pur- 
poses of  the  proprietors,  which,  together  with 
the  explanations  that  gentleman  would  dve, 
would  enable  the  bench  at  once  to  see  now 
much  benefit  the  imdertaking  really  yielded, 
and  thereupon  to  sav  what  they  considered 
would  be  a  fair  and  reasonable  amount  at 
which  to  set  the  rental. 
Mr.  Bcwman,  the  clerk  and  solicitor  to  the 
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company,  then  stated  that  the  account  he  was 
aboQt  to  pat  in  was  made  out  for  the  year 
ending  the  24th  of  May,  1838.  He  had  drawn 
np  two  statements ;  the  one  showing  what  part 
or  the  property  he  considered  the  company 
oaght  not  to  he  rated  upon,  and  the  other,  that 
on  which  he  was  of  opmion  they  ought  to  he 
exempt  from  the  assessment.  The  former 
commenced  with  the  item  of  money  received 
for  land  sold  for  the  purpose  of  burial. 

Mr.  Ciarkson  submitted,  that  by  the  provi- 
liona  of  the  act  of  Parliament  the  company 
bad  not  the  power  to  sell. 

Mr.  BoumuMH,  in  reply  to  the  chairman,  said, 
that  all  the  land  was  regularly  conveyed  by 
deed.  The  charge  for  a  single  grave  was 
three  foineas,  and  the  charge  for  the  inter- 
ment or  every  corpse  therein  was  two  guineas. 
That  sum  included  all  fees  for  the  perform- 
ance of  the  service.  The  witness  then  went 
on  to  say,  that  the  amount  which  had  been 
received  during  the  past'year  for  the  purchase 
of  land  was  2,384/.  12«.  The  company  also 
sold  catacombs. 

By  the  Chairman. --When  a  partj  had 
bought  a  piece  of  ground,  he  had  a  nght  to 
inter  as  many  bodies  in  it  as  he  thought  fit, 
and  to  cover  up  the  grave  or  vault  with  a 
itone,  if  he  chose. 

Examination  continued. — ^The  sum  which 
bad  been  received  during  the  same  period  for 
catacombs  was  1,487/.  los.  6</.  The  price  for 
a  catacomb  varied  from  4  to  17  guineas, 
according  to  the  situation  and  size.  They 
are  conveyed  in  the  same  manner,  and  con- 
Teyed  the  same  rights  in  every  respect  as  in 
the  case  of  the  vaulted  and  bricked  graves. 
The  amount  received  for  building  vaults,  brick 
graves,  and  monuments,  was  920/.  6jr.  Jd, 
There  were  next  two  other  sums  which  had 
been  received  as  interest  on  India  Bonds  and 
Consols,  which,  together  with  the  items 
already  mentioned,  miade  a  total  of  receipts  of 
437(V.  8«.  lid.  The  company  did  not  derive 
any  advantage  from  the  catacombs  althouc^h 
they  were  sold.  On  the  other  side  of  the 
accomit  there  was  a  list  of  disbursements  for 
masons,  for  work  to  catacombs  and  graves, 
independent  of  the  first  cost  of  building  the 
catacombs,  draining  and  buildings,  expense  of 
vatching  the  grounds,  interest  on  capital,  and 
other  expenses,  in  all  amounting  to  the  sum 
of  3,213/.  0«.  5c/.,  leaving  a  balance  in  favour 
of  the  company  of  1,657/.  8«.  Grf.  That  was 
the  state  ot  the  accounts  as  regarded  what  he 
conceived  to  be  the  non-rateable  property. 
Then  the  second  statement,  or  rateable  pro- 
perty, was  as  follows : — Cash  received  for  fees, 
for  services  of  clergymen,  clerk,  sexton,  mve- 
<^ggcTS,  bellringers,  and  others  connected  with 
interment  and  ftmeral  service,  and  for  com- 
mon interments  where  no  ri^ht  in  perpetuity 
or' for  a  term  is  granted,  and  for  turfing  and 
planting  graves,  1,817/.  11^.  3c/.;  ditto,  for  sale 
of  crop  of  grass,  68/. ;  making  a  total  of  re- 
ceipts of  1 ,8§5/.  1 1  *.  3rf.  To  be  deducted  from 
that  sum  there  were  disbursements  for  labour, 
stipend  to  the  clergyman  (200/.),  and  other 
items,  in  all  1,460/.  l3».  3d.    Deducting  the 


latter  from  the  former  amount,  there  vras  a 
balance  in  favour  of  the  company,  consisting 
partly  of  rents  and  profits  of  trade,  arising 
from  the  occupation  of  the  land,  and  partly 
from  the  services  of  the  dififerent  officers  of 
the  company  at  the  cemetery  and  in  London, 
of  424/.  ISs.  When  a  corpse  was  deposited  in 
one  of  the  catacombs  the  company  charged 
five  guineas.  The  annual  stipend  paid  to  the 
clergyman  was  200/.  If  the  family  of  a  de- 
ceased party  desired  that  any  particular  cler- 
gyman shomd  perform  the  service,  there  was 
no  objection  made  by  the  company.  Their 
charge,  however,  was  the  same,  oecause  their 
own  clergyman  was  compelled  to  attend  to 
give  the  sanation. 

The  Chairman. — ^Then  it  is  contended,  that 
all  the  catacombs  and  land  which  have  been 
sold  for  graves  are  not  rateable? 

Mr.  Bodkin. — Certainly. 

l/lr.  Clarkwn  said,  that  under  the  provisions 
of  the  45th  section  of  the  act,  the  company 
had  no  power  to  sell  the  land;  they  could 
only  grant  a  lease. 

Cross-examined. — He  could  not  form  any 
idea  of  the  Quantity  of  land  which  was  not 
sold.  A  single  body  was  interred  at  the  cost 
of25f. 

The  Chairman. — In  that  case  you  have  no 
conveyance? 

Witness. — No.  The  charge  made  of  two 
guineas  is  upon  the  private  graves  only.  There 
were  at  present  2,000  catacombs  sold,  and 
there  were  as  many  as  3,000  or  4,000  more 
which  had  not  as  yet  been  appropriated. 
There  were  not  any  bricked  or  vaulted  graves 
unsold.  There  were  many  of  the  catacombs 
which  had  been  sold  that  had  not  as  yet  been 
used,  and  perhaps  might  not  be.  When  a 
body  was  put  into  either  of  them  the  company 
would  be  paid  five  guineas.  The  2,000  cata- 
combs were  sold  in  perpetuity,  and  not  for  a 
term  of  years.  The  ijross  capital  of  the  com- 
pany had  been  60,000/.  The  company  had 
paid  four  dividends  on  the  capital,  one  of  3  per 
cent.,  two  of  5  per  cent.,  and  the  last  of  6  per 
cent.  The  last  year,  however,  had  been  less 
profitable  than  its  predecessors.  The  25/, 
shares  were  at  present  worth  50/. 

The  Chairman  here  interrupted,  and  said 
the  difficulty  the  Court  had  was  as  to  the 
occupation. 

Mr.  Bodkin  submitted  that  the  company 
were  not  in  the  occupation  of  the  catacombs 
and  the  vaulted  and  brick  graves.  They  were 
all  sold. 

The  Chairman.— Upon  the  45th  section  of 
the  act  it  was  clear  tne  conveyance  was  not 
for  the  sale,  but  for  the  exclusive  right  in  the 
graves,  vaults,  and  catacombs,  with  power  to 
assign  that  right  to  a  third  party.  Ihen  the 
effect  of  that  proceeding  was  to  take  out  of  the 
company  the  occupation  of  all  such  catacombs, 
vaults,  and  graves,  and  to  place  it  in  the  per- 
sons from  whom  the  premium  might  be  re- 
ceived for  such  sale,  tne  company  afterwards 
only  deriving  an  advantage  when  a  body  is 
interred  within  one  of  those  depositories. 
That  subsequent  payment  might  perhaps  be 
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regarded  as  a  rental  But  if  that  were  the 
proper  view  of  the  case,  how  was  it  possible 
to  rate  the  company,  even  if  it  could  be  done 
at  all,  on  more  than  two  ^ineas? 

Mr.  Prendergasi  admitted  that  the  point 
was  not  without  ver^^  considerable  difficulty. 

The  Chairiun  then  said,  that  the  parties, 
as  the  case  was  one  of  very  great  importance 
to  the  public  in  conseauence  of  the  vast  num* 
ber  of  cemeteries  whicn  were  springing  up  in 
all  directions,  would  not  probably  he  satisfied 
with  the  decision  of  that  bench,  and  diere- 
fore  probably  would  be  inclined  to  take  a  case 
to  the  higher  court 

Mr.  Bodkin  was  rather  disposed  to  think, 
that  by  the  local  act  under  which  the  rate 
w:as  made,  the  eerHorari  was  taken  away. 

Mr.  Prendergast  contended  that  the  poor> 
rate  was  not  mode  under  a  local,  bat  under  the 
provisions  of  a  public  act — a  law  of  the  land, 
if,  indeed,  it  were  otherwise,  then  no  poor-rate 
could  ever  be  brought  before  the  Court  of 
Chen's  Bench.  It  was,  in  fact,  the  order 
made  under  the  provisions  of  the  poor-rate 
which  was  taken  into  the  Court  of^  Queen's 
Bench,  and  not  the  rate  itself. 

The  Chairman,  upon  looking  over  the  act, 
was  doubtful  whether  the  certiorari  was  taken 
sway.  However,  the  question  at  present 
before  the  bench  was  one  of  so  much  import- 
ance that  it  ought  to  be  decided  in  a  court 
where  judgment  would  be  regarded  as  final 

Mr.  Prenderg€Lst  then  proceeded  at  great 
length,  in  a  speech  of  considerable  ingenuity, 
to  contend,  that  although  the  company  mignt 
consider  they  had  sold  the  catacombs,  vamts, 
and  brick  graves  referred  to,  still  that  they 
were  the  puties  in  occupation,  and  therefore 
liable  to  oe  rated.  If  it  were  to  be  decided 
that  this  description  of  property  was  not  rate- 
able, •  it  would  DC  the  omy  uuid  which  was  not 
subject  to  be  assessed.  It  had  been  held  that 
even  land  devoted  to  charitable  purposes  was 
rateable — ^why  not,  then,  the  land  oelon^in^ 
to  a  public  cemetery,  which  was  a  speculation  r 
With  very  few  exceptions,  in  all  acts  of  Par- 
liament relating  to  burial-ground,  a  clause  was 
introduced  regulating  the  amount  of  rating 
to  the  poor-rate  to  the  amount  at  which  it  was 
previoudy  assessed  as  grass  land ;  whereas  in 
we  acts  of  this  cemetery  there  was  no  men- 
tion of  the  subject,  a  fact  which  clearly  went 
to  show  that  it  was  intended  by  the  Legislature 
that  they  should  be  subject  to  the  rate.  With 
respect,  then,  to  the  chapels,  surely  they  were 
lii^e  to  be  rated  under  the  statute  of  Elizabeth. 
The  learned  gentleman,  after  some  further 
comments,  submitted  that  there  had  not  been 
sufficient  evidence  offered  to  the  bench  of  the 
transactions  and  proceedings  of  the  company 
to  enable  them  to  determine  how  much  of  the 
land  had  been  what  they  denominated  sold, 
and  how  much  they  admitted  themselves  to  be 
in  the  occupation  of.  The  parish  had  not  the 
means  of  ffoing  in  to  see  what  was  beinff  done, 
and  therefore  they  had  a  right  to  tue  the 
whole  property. 

A  Magistrate  was  of  ojMiiion  that  the  com- 
pany ottgnt  to  be  rated  on  their  annual  rental. 


If  any  portion  of  the  fi^round  were  sold  in  per* 
petuitv,  how  could  it  be  said  that  that  was  an 
annual  profit  P 

Mr.  Prendergast  observed,  that  that  had 
been  all  considered.  Annual  value  did  not 
mean  annual  value  with  regard  to  value  ac- 
cruing annually,  as  in  the  case  of  underwood. 
He  contended  that  the  parish  were  bound  to 
rale  according  to  the  act  of  Pariiament — ^the 
Parochial  Assessment  Act  That  the  company 
were  in  a  flourishing  condition  the  value  of 
the  shares  was  ample  proof,  and  there  was  no 
public  body  who  under  the  circumstances 
would  not  give  a  rental  for  the  premises  as 
large  as  that  at  which  they  had  been  rated  by 
the  parish. 

Mr.  Clarkson, — There  waa,  the  Court  would 
find  on  reference  to  the  49th  section  of  the  act, 
a  power  of  re-entrance  in  the  company.  They 
were,  therefore,  in  the  occupation. 

Mr.  Prendergast  submitted  that  in  point  of 
fact  the  parties  buying  merely  had  an  ease- 
ment in  the  fee  simple. 

Mr.  Adolphus  and  Mr.  Clarkson  each  ad- 
dressed the  Court,  and  the  bench  having  con- 
sulted for  some  time, — 

The  Chairman  said,  the  Court  were  unani- 
mous in  their  opinion  on  this  subject  He 
must  confess,  however,  that  he  had  at  some 
periods  of  the  proceedings  wavered  very  much 
m  his  own  mmd,  and  even  at  the  present 
moment,  althourfi  he  agreed  with  the  other 
members  of  the  Court  as  to  the  result  of  their 
deliberations,  he  much  regretted  that  he  did 
not  feel  a  greater  degree  of  internal  satisfac- 
tion on  the  case.  The  principle  of  the  poor- 
rate  was  that  of  rating  on  the  occupier,  and 
the  objection  here  was  that  the  company 
ought  not  to  be  rated  in  respect  of  the  occu- 
pation of  certain  catacombs,  vaults,  and  graves, 
said  to  have  been  sold.  On  the  part  of  the 
parish,  it  was  contended  that  the  company 
continued  in  the  character  of  occupiers,  and 
that  they  had  sold  the  exclusive  right  of  burial 
only,  and  ^erefore  that  they  were  liable  to  be 
rated  on  the  whole.  The  learned  Chairman 
then  proceeded  through  a  careful  detail  of  the 
l«9idinff  points  of  the  case,  and  said  it  was 
clear  that  the  rental  as  it  appeared  on  the  fiice 
of  the  accounts  which  had  CNsen  produced  was 
424/.  \%s.  To  that  sum  ought  to  be  added 
what  might  be  fairly  taken  as  a  rental  for  the 
six  or  seven  acres  not  disputed. 

A  conversation  arose  between  the  Bench 
and  the  learned  counsel  as  to  what  that  sum 
should  be,  and  eventually  it  was  fixed  at  20/. 

The  Chairman  then  said,  the  order  of  the 
Court  was,  that  the  rate  should  be  amended 
by  substituting  the  figures  444/1  IS^.  for  those 
of2,000/. 


COURT  OP   THE  SHERIFF  OF  MID- 
DLESEX.—yon.  3. 

HoMAN  V.  Beetham,  Esq. 

Chureh'TaUs — Duties  of  Magistraies — Dis- 
tress  fVdrrantfor  Hiegm  Rates. 

Mr.  Murphy,  for  the  plaintiff,  stated  the 
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case: — Mr.  Hom&n  had  a  country  residence  in 
the  parish  of  St  Mairy,  Stoke  Newington. 
The  defendant  was  a  ma^strate  for  the  county 
of  Middlesex,  acti^  ^  ^e  district  where  the 
plaintijGr  resided.  Tne  question  brought  for- 
ward on  this  occasion  in  the  shape  of  a  writ 
of  inquiry,  was  that  of  church-rates,  regarding 
which  there  had  been  of  late  much  litig^ation. 
The  damages  prayed  for  were  for  an  illegal 
distraint  for  cnurch'irates.  The  question  did 
not  iuTolye  a  disputed  liability  on  the  ground 
of  conscientious  scruple,  but  a  disputed  liabi- 
lity into  which  no  sectarian  or  party  difference 
intruded  itself.  The  point  was  that  the  rate 
made  was  an  illegal  one,  and  that  therefore 
the  plaintiff  ought  not  to  have  been  called 
upon  to  pay  it  A  church-rate  was  made  in 
CAeparish  of  St  Mary,  Stoke  Newin^n,  in 
1837,  and  in  consequence  of  certain  irregu- 
larities, persons,  amongst  whom  the  plaintiff 
was  one,  refused  to  pay  it,  and  eyentually  it 
was  determined  not  to  press  the  receiving  of 
the  rate  against  them.  In  the  month  of 
January,  1  w8,  a  vestry  was  called,  and  a  new 
rate  (6dL  in  the  pound)  was  proposed.  A  num- 
ber of  the  parishioners  attended  the  vestry, 
with  whom  was  the  plaintiff,  to  watch  the  pro- 
ceedings. They  asked  to  have  a  statement  of 
accounts  laid  before  them,  but  their  request 
was  not  complied  with,  and  they  were  told  by 
the  churchwarden  that  the  rate  was  applicable 
to  the  same  purposes  for  which  the  previous 
rate  would  nave  been  applied.  Objections 
were  then  taken  to  the  levying  of  such  a  rate, 
yet  the  rate  was  allowed.  The  plaintiff  re- 
fused to  pay  it  on  the  ground  of  its  illegality. 
Sununonses  were  issued,  some  of  which  were 
returnable  in  March,  and  others  in  ApriL  In 
obedience  to  the  first  of  such  summonses  Mr. 
Bevan,  the  plaintiff's  solicitor,  attended  in 
behalf  of  certain  parties  before  the  mamtrates. 
He  would  not  aUnde  to  this,  but  that  the  magis- 
trates on  a  subsequent  occasion  acknowledged 
that  objections  to  the  rate  had  been  made ; 
and  that  Mr.  Bevan  was  in  a  position  to  object, 
and  so  made  the  objections  «vid«ice  for  the 
present  case.  On  the  next  occasion  Mr.  Bevan 
was  absent  from  home,  and  his  derk  (Mr. 
Ireland)  attended.  Mr.  Beetham  and  two 
other  magistrates  were  then  present  Mr. 
Ireland  prayed  that  the  magistrates  would 
leave  the  question  to  the  Ecclesiastical  Court, 
whose  peculiar  jurisdiction  it  was  to  deal  with 
such  cases.  Originally,  magistrates  had  no 
jurisdiction  in  matters  of  church-rates,  but  by 
the  53d  Geo.  3,  c.  127.  s.  7,  (a)  a  very  impor- 
tant proviso  was  intioduced,  to  the  effect,  that 
if  the  validity  of  the  rate  or  liabiUty  of  the 
party  from  wbiom  the  rate  was  demanded  be 


(a)  If  aoy  person  refaie  payment  of  a  church-rate 
duly  aiseaaed  opon  him,  tod  the  validity  of  which 
his  not  been  qoestiooed  in  any  ecdesiaatical  court,  he 
msy  be  brought  before  two  jnaticeB,  who  may  examine 
ii|»OQ  oath  into  the  merits  of  the  complaint,  and  order 
payment  J  bat  if  the  validity  of  the  rale  be  disputed, 
tad  ttoCiee  theieof  siven  to  the  justtcei  bjy  the  disput- 
ing pvty,  they  shall  forbear  giving  Jodgment  in  the 

it.— £d. 


disputed,  and  the  party  disputing  the  same 
nve  notice  thereof  to  the  justices  of  the  peace, 
tne  justices  should  forbw  giving  judgment 
thereon.  There  was  a  case  m  5  Maule  and 
Selwyn,248,  of  **  Rex  o.  the  Chapelwaidens  of 
Milnrow,"  (6)  in  which  notice  had  been  given 
not  to  ffive  judgment  They,  however,  did 
give  juqpnent,  and  an  appeal  was  made  to 
the  Court  of  Kinsfs  Bench,  at  which  time 
Lord  Ellenborougn  pvesided.  Lord  Ellen- 
borough  held,  that  a  notice  indicative  of  the 
intention  of  proceeding,  and  in  the  words,  *'  1 
shall  bring  an  action  if  distraint  is  made," 
which  he  could  show  were  the  words  expressed 
by  Mr.  Ireland,  were  sufficient  The  magis- 
trates, notwithstanding  this  emphatio  decla- 
ration of  Mr.  Ireland,  oeterminedupon  acting, 
when  Mr.  Ireland  further  observeo,  "  If  vou 
do  so,  and  I  do  not  intend  it  as  a  threat,  I  beg 
to  say,  as  fiir  as  my  client's  interest  is  con- 
cerned, I  shall  feel  it  my  duty  to  bring  the 
matter  before  a  court  of  lawm  the  shape  of  an 
action."  The  defendant  answered  witli  appa^ 
rent  excitement  that  Mr.  Ireland  had  made  a 
threat,  but  that  he  was  not  to  be  intimidated, 
and  he  would  do  his  duty.  Wairants  were 
issued,  and  the  goods  ,of  tne  {daintiff  taken 
to  the  amount  or  the  rate. 

R.  Batteroy  deposed,  that  he  made  a  dis- 
traint on  the  pMOE  of  the  plaintiff  for  church- 
rates.  He  seised  a  clock,  which  produced  the 
sum  of  3/.  6f.,  but  the  amount  set  forth  in  the 
warrant  was  2/.  15^.  lei.  The  sale  of  the  clock 
did  not  defray  all  expenses,  and  ^e  second 
distress  was  not  made. 

J.  Webster,  the  parish  beadle,  said  he 
thought  the  dock  worth  from  4^  4«.  to  4/.  lOt. 

Jonn  Ireland  stated,  that  in  consequence  of 
instructions  he  received  from  Mr.  Bevan,  he 
attended  a  meeting  of  the  magistrates  in  the 
vestry-room  at  StMte  Newington,  on  behalf  of 
thirty-two  individuals,  the  ^lintiff  being  one 
among  the  number.  Mr.  Beetham,  the  de- 
fendant, was  one  of  the  magistrates  present 
After  the  vestry-clerk  had  put  the  rate,  he 
was  asked  what  objections  he  had  to  it  P  Wit- 
ness stated  three;— first,  that  the  rate  was  re- 
trospective; secondly,  that  the  estimate  of  the 
items  for  which  the  rate  was  required  had 
been  refused  at  the  time  of  making  the  rate; 
and  thirdly,  that  it  was  admitted  the  rate  was 
for  purposes  similar  to  those  for  which  the 
previous  rate  had  been  laid.  He  said,  that  if 
the  magistrates  adjudicated  in  the  matter,  he 
begffed  to  state  to  them — and  in  so  doing  he 
wished  them  to  imderstand  it  was  not  a 
threat — that  an  action  would  be  brought 
against  those  signing  the  warrants.  The  de- 
fendant said  the  observation  was  a  most  im- 
proper one  to  make,  and  most  disrespectful  to 
the  Bench,  and  that,  if  he  fotmd  it  neeessary, 
he  ^ould  sign  the  warrants  without  hesita- 
tion.   His  manner  was  rather  warm. 

(fr)  Lord  Ellenboioogh,  in  this  case  observed,  that 
if  a  person  was  mereljf  to  ssv  before  the  Jnstioes  that 
he.duipated  the  vale,  it  would  not  be  rafficient,  iaas- 
muoh  as  he  onghttoitev  something  to  manifest  th»t 
he  disputed  it  bon^  fid^^-^ILji* 
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Mr.  D.  W.  fVtre  spoke  at  great  length  in 
mitigation  of  damages.  What  did  the  ques- 
tion come  to?  Simply  this — What  amount 
of  damages  was  the  plaintiff  entitled  to  on 
account  of  the  complained  illegal  distraint? 
If  the  complaint  were  stripped  of  the  warmth 
of  colouring  given  by  the  learned  gentleman, 
it  would  be  found  to  be  nothing  more  than 
error  on  the  part  of  the  defendant;  and  he 
felt  satisfied  that  the  jury,  after  careftdly 
viewing  all  sides,  would  only  give  damages  to 
the  amount  of  the  injury  sustained  by  the 
plaintiff. 

The  Under-Sheriff  observed,  that  the  simple 
question  was,  as  to  the  amount  of  damage 
sustained  by  the  plaintiff,  for  which  the  de- 
fendant, it  was  contended,  was  liable.  There 
was  no  evidence  of  hostile  feeling  on  the  part 
of  the  defendant,  and  he  thought  the  observa- 
tions of  the  defendant,  that  "  ne  would  do  his 
duty,"  and  "  issue  the  warrant  without  hesita- 
tion," were  such  as  a  magistrate  might  make 
use  of  without  having  malevolent  feeling. 
The  question  for  the  jury  was  this — Was  the 
defendant  on  this  occasion  acting  hcndfide  in 
the  discharge  of  his  duty  as  a  magistrate;  and 
without  hostile  feeling  ?  If  this  appeared  to 
be  so,  he  took  it  that  tne  jury  would  give  such 
damages. as  would  cover  the  amount  of  the 
injury  really  sustained  by  the  plaintiff. 
Verdict  for  the  plaintiff.  Damages  10/. 
Copper  u.  Beetham,  Esq. — Thompson 
V.  Same. 
These  cases  were  of  the  like  nature  as 
Homan  v,  Beetham,  in  which  Mr.  Murphy 
also  appeared  for  the  plaintiff,  and  offerea  to 
accept  damages  in  each  case,  for  the  like 
amount  as  in  the  former  case. 

Mr.  Wire  wished  the  letter  to  be  read. 
The  magistrate's  error  in  the  case  arose  from 
a  misunderstanding.  The  case  in  which  the 
Ma^jTor  of  Maidstone  had  been  concerned,  and 
which  had  lately  been  decided,  was  supposed 
to  be  completely  analogous  to  the  one  in  ques- 
tion, and  the  magistrates  in  this  matter  were 
under  the  impression  that  the  objection  would 
not  be  valid  unless  the  party  objecting  ^ve  it 
in  writing.  The  magistrates,  acting  m  the 
execution  of  their  dut^,  and  in  error,  for  this 
was  the  extent  of  their  act,  considered  they 
were  bound  to  issue  the  warrants;  and,  to 
prove  that  they  were  not  actuated  by  any  ill- 
feeling,  he  wished  the  letter  to  be  read. 

Mr.  Murphy  said  he  was  quite  agreeable. 
He  did  not  mean  to  insinuate  for  a  moment 
that  there  was  such  a  feeling. 
Mr,  Wire  then  read  the  letter : — 

"21,  Old  Jewry,  June  21. 
"Sia, — ^The  notice  of  action  which  I  was 
instructed  to  serve  upon  you  in  this  matter 
will  expire  on  the  25th  instant,  and,  in  accord- 
ance with  my  directions,  I  shall  have  to  issue 
writs  on  the  following  day.  From  the  very 
polite  attention  I  have  received  at  your  hands, 
whenever  I  have  had  occasion  to  appear  before 
the  magistrates  in  this  matter,  I  feel  anxious 
to  execute  this  unpleasant  part  of  my  duty 
in  a  manner  as  respectful  to  you  and  as  con- 
sonant to  your  wishes  as  possible.    I  shall, 


therefore,  be  obliged  by  your  informing  me 
whether  it  is  your  desire  tnat  I  should  deliver 
the  copies  of  the  process  to  you  personally,  or 
whether  I  shall  forward  them  to  your  solicitor 
for  his  undertaking  to  enter  an  appearance, 
and  if  the  latter,  be  good  enough  to  say  with 
whom  I  shall  communicate.  I  also  take  this 
opportunity  of  begging  you  to  believe,  that 
in  the  course  we  have  been  advised  to  adopt, 
neither  myself  nor  my  client  is  influenced  oy 
any  spirit  of  hostility  or  unfriendly  feeling 
towards  you  personally,  but  that,  on  the  con- 
trary, they  entertain  every  feelinj^  of  respect 
and  esteem  towards  you  as  a  magistrate  and  a 
neighbour,  and  it  is  with  regret  they  feel 
themselves  compelled  in  maintenance  or  prin- 
ciples to  enter  into  litigation  with  you,  although 
you  may  be  only  nominally  the  defendant  I 
trust,  therefore,  that  in  trying  the  question  of 
right,  the  proceedings  on  both  sides  may  be 
carried  on  m  an  amicable  and  friendly  feeling. 
Waiting  your  reply,  I  am,  Sir,  &c., 

W.  Bevaw." 
Verdict  accordingly ^  in  each  cause  for  the 
plaintiffs. 


EXAMINATION  OP  ARTICLED 
CLERKS. 

(Continued  from  page  41.) 

Questions  put  by  the  Examiners, 
The  three  first  questions  appear  to  be 

always  the  same. 

The  following  is  a  List  of   Questions 

given  at  the  Examination  last  Easter  Term. 

COMMON    AND    STATUTE    LAW,    AND    PRACTICK 
OF  THE  COURTS. 

What  are  the  different  writs  for  commencing 
actions,  and  under  what  circumstances  are 
they  respectively  applicable  P 

In  a  joint  action  against  several  defendants, 
can  you  insert  all  tne  names  in  one  writ,  or 
is  there  any  number  of  names  to  which  you 
are  limited  P 

Can  a  declaration  in  ejectment  be  served  on 
the  wife  of  the  tenant  under  any  and  what  cir- 
cumstances P 

When  the  tenant  cannot  be  met  with,  may 
a  declaration  in  ejectment  be  served  on  any 
one  of  the  fEunily,  without  any  thing  further 
being  done  P 

W  nen  may  a  trial  be  had  before  the  under- 
sheriff? 

Is  it  necessary  to  serve  a  witness  with  copy 
of  a  subpoena  personally,  or  will  it  be  sufficient 
to  leave  it  at  tne  dwelhne  house  ? 

What  is  the  meaning  of  the  term  "avowry?** 

What  do  you  understand  by  the  expression 
of  "  cattle  levant  and  couchant  ?" 

If  a  witness  in  a  cause  be  about  to  sail  on  a 
distant  v(wage,.is  it.adviseable  to  detain  him 
here  till  the  trial,  or  is  there  any  other  WBy  of 
obtaining  his  testimony  P 

I^  a  document  is  to  be  produced  at  a  trial. 
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■hould  the  expense  of  taking  a  witness  to 
prove  it  be  incurred,  or  is  there  any  way  of 
avoiding  that  expense  P 

Where  a  traveller  is  preparing  to  depart 
from  hn  inn  without  paying  his  bill,  may  the 
landlord  detain  either  his  person  or  baggage 
nntil  payment  ? 

The  property  of  a  traveller  at  an  inn  is 
stolen  by  some  person  unknown,  without  any 
imputation  of  connivance  or  neglect  in  the 
landlord  or  his  servants.  Is  me  landlord 
liable  to  make  good  the  loss? 

When  a  warrant  of  attorney  is  executed  by 
a  person  in  custody,  is  anv  tmng  necessary  to 
be  done  beyond  what  would  be  necessary  if  he 
was  not  in  custody  ? 

Is  it  necessary  that  a  notice  to  quit  should 
in  all  cases  be  in  writing  ? 

Does  a  half-year's  notice  to  quit,  refer  to 
any  particular  period  of  the  year  of  the 
tenancy  ? 

CONVEYANCING. 

What  is  a  corporeal,  and  what  is  an  incor- 
poreal hereditament  ?  and  how  are  they  res- 
pectively conveyed  ? 

What  is  an  escrow  ? 

To  whom  will  land,  held  according  to  the 
custom  of  Borough  English,  descend  ? 

To  whom  will  land,  neld  according  to  the 
custom  of  gavelkind,  descend.^  and  where 
does  that  custom  principally  prevail  ? 

What  are  the  formal  parts  of  a  deed  ? 

What  is  the  difference  between  an  use  and 
a  tnut  ?    . 

What  requisites  are  now  necessary  for  the 
due  execution  of  a  will  devising  real,  and  what 
of  a  will  bequeathing  personal  estate?  and 
from  what  period  have  such  requisites  been 
necessary. 

What  are  the  essential  points  to  be  attended 
to  in  the  examination  of  an  abstract  with  the 
title  deeds  ? 

What  is  a  voluntary  settlement  ?  and  can  it 
be  defeated  in  any  and  what  manner  ? 

Is  there  any,  and  what,  advantage  to  a  pur- 
chaser in  taking  an  assignment  of  outstand- 
ing terms  to  trustees  for  the  purchaser  in  trust 
to  attend  the  inheritance,  over  a  general  de- 
claration that  all  persons,  in  whom  outstand- 
ing terms  are  vested,  shall  stand  possessed  of 
them  in  trust  for  the  purchaser  ? 

A.  makes  a  mortgage  to  B.,  and  afterwards 
agrees  to  grant  a  lease  to  C.  By  whom  should 
the  lease  be  granted  P 

(To  be  continued.) 


Beyiew  of  New  Books. 

Hemarlh  on  Copyhold  Enfranchisement, 
/reeinp  the  Subject  from  its  apparent 
complication  and  difficulty,  and  toith 
given  Tables  and  Rules,  enabling  any 
Lord^  Steward^  or  Copyholder^  icithout 
precioue  study,  to  compute  withthe greatest 
sase,  and  foiih  mathematical  accuracy  the 
value  of  Enfranchisement  from  Fines, 


BenU,    Reliefs,   HerioU,   S^,    whatever 
may  be  the  amounts  or  contingencies  on 
vshich  payable,  with  suggestions  as  to  the 
points  to  which  public  attention  should  be 
directed  in  any  Bill  for  general  Enfran- 
chisement, and  as  to  the  application  of  the 
Tables  and  Rules  to  the  general  valuation 
of  limited  and  contingent    interests    in 
Property.     By  Rolla  Bouse,  Esq.  of 
the    Middle    Temple,    and    of    Melton, 
Suffolk,  Conveyancer,  Author  of  "The 
Practical  Man,"  "Copyhold  and  Court- 
keeping  Practice,"  &c.     London,  John 
Bicharas  &  Co.  Law  Booksellers,  194, 
Fleet  Street,  1839. 
These  "  Bemarks'*  come  very  opportune,  and 
the  auihor  appears  to  understand  his  sub- 
ject, to  do  which  thoroughly,  he  says,  re- 
quires not  a  deep  knowledge,  but  some 
practical   acquaintance  with    two    studies 
which  are  but  seldom  pursued  together,  viz. 
copyhold  law,  and  the  practical  application 
of  mathematics  to  the  values  connected  with 
lives  and  with  real  property.    The  author 
has,  however,  treated  more  upon  the  latter 
than  the  former ;  he  has  entered  upon  the 
value  of  copyhold  enfranchisement,  or  tlie 
compslrative  value  of  freehold  and  copyhold 
lands  with  great  mathematical  precision. 
The  subjects  occupied  the  serious  attention 
of  the  Tithe  Commission  upon  their  en- 
quiry into  it,  and  the  questions  of  law  and 
of  value  are  involved  in  considerable  diffi- 
culties which  makes  the  autho/s  remarks 
and  tables  the  more  valuable :  he  8a3rs 

*'  The  ^eat  point  to  be  guarded  against  is 
the  allowing  any  bills  similar  to  those  intro- 
duced by  the  Attorney-General  to  become  law, 
as  they  would  only  encourage  enfranchise- 
ments by  enabling  tenants  fraudulently  dis- 
posed to  deprive  lords  of  a  considerable 
portion  of  their  income,  and  at  the  same  time 
subjecting  the  tenants  themselves  to  almost 
unlimited  litigation.*' 

Upon  the  mode  of  computing  the  value 
of  enfranchisements,  he  says, 

"  The  great  point  is,  that  clear  and  simple 
rules  should  be  given  in  the  act,  under  which 
all  the  Questions  likely  to  arise  can  be  solved, 
giving  the  Commissioners  discretion  in  those 
cases,  where  from  special  circumstances  such 
rules  would  not  be  applicable." 

Tliese  rules,  he  says  should  be  based  in 

mathematical  accuracy,  and  that  if  tables  be 

added,  reducing  the  computation  in  all  the 

usual  cases  to  mere  reference,  an  accurate 

computation  can  be  made  as  rapidly  as  the 
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figoies  can  be  counted;  and  such  a  set  of 
Tabled  the  author  has  added  to  his  work, 
calculated  for  every  purpose  that  the  sub- 
ject may  require.  The  Book  is  interest- 
ing, pending  the  question  as  to  the  general 
enfiranehisement  of  copyholds,  and  merits 
attention,  particularly  by  persons  interested 
in  copyhold  property. 


SiUtiiMtf  {n  t|e  Courtis. 

COURT  OF  QUEEN'S  BENCH. 

Sittings  at  Nisi  Prius  appointed  to  be  held 
in  MidiUesex  and  London,  before  the  Right 
Hon.  Thomas  Lord  Dbnman,  Lord  Chief  Jus- 
tice of  the  Court  of  Queen's  Bench,  in  and 
after  Hihiry  Term,  1839. 

In  Term. 
Middlesex. 


Saturday 

Wednesday 

Tuesday 

Wednesday 

Friday 
Saturday 


London. 
After  Term. 


January  12 
January  16 
January  29 

January  90 

February  1 
February  2 


To  adjourn  only. 

The  Court  will  sit  at  11  o'clock  in  Term,  in 
Middlesex;  at  12  in  London;  and  in  both  at 
half-past  9  o'clock  after  Term. 

N.B.  Long  causes  will  probably  be  post- 
poned from  the  12th  and  16th  of  January  to 
me  Adjournment-day;  and  aU  other  causes  on 
the  lists  for  the  I2th  and  16th  of  January  will 
be  taken  from  day  to  day  until  they  are  tried. 

Undefended  causes  only  will  be  taken  on 
the  29th  of  January. 

Defended  as  weU  as  undefended  causes 
entered  for  the  sitting  on  the  30th  of  January 
will  be  tried  on  that  day,  if  the  plaintiflb  wish 
it,  unless  there  be  a  satis&ctory  affidavit  of 
merits. 

COURT  OF  COMMON  PLEAS. 
Sittings  at  Nisi  Prius  appointed  in  Middle- 
sex and  London. 

Before  the  Right  Hon.  Sir  Nicolas  Conyng- 

ham  Tindal,  Knight,  Lord  Chief  Justice  of 

Her  Majesty's  Court  of  Common  Fleas  at 

Westminster,  in  and  after  Hilary  Term,  1839. 

In  Term. 

Middlesex. 

Wednesday  January  16 

Wednesday  January  23 

London. 
Friday  January 

Friday  January 

After  Term. 
Friday  February  1 

Saturday  February 

N.B.  The  Court  will  sit  at  10  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term,  and  at 
half-past  9  o'clock  precisely  on  each  of  the 
days  after  Term. 


The  causes  in  the  list  for  each  of  the  above 
sitting  days  in  Term,  if  not  dis^posed  of  on 
those  days,  will  be  tried  by  adjournment  on 
the  days  following  each  of  such  days. 

On  Saturday,  the  2d  of  February,  in  Lon- 
don, no  causes  will  be  tried,  but  the  Court 
will  adjourn  to  a  future  day. 

COURT  OF  EXCHEQUER. 
Sittings  at  Nuti  Prius  in  Middlesex  and 
London. 

Before  the  Risht  Hon.  James  Lord  Abinobb, 
Chief  Baron  of  Her  Majesty's  Court  of  Ex- 
chequer, in  and  after  Hilary  Term,  1S39. 
In  Term. 
Middlesex. 
1st  Sittings. — ^Tuesday,  Jan.  15. 
By  adjournment  (if  necessary). — Wednes- 
day, Jan.  16. 
2d  Sittmgs.-— Wednesday,  Jan.  23. 
By  adjournment  (if  necessary). — ^Thursday, 
Jan.  24. 

London. 
1st  Sittings. — Monday,  Jan.  21. 
2d  Sittings. — ^Monday,  Jan.  28. 
By  adjournment  (if  necessary). — Tuesday, 
Jan.  29. 

After  Term. 

Middlesex. 

Friday  Februaiy  I 

London. 
Saturday  February  2 

To  adjourn  oidy. 
The  Court  will  sit  during  Term,  10  o'clock. 


TO  CORRESPONDENTS. 

^^H.  D.  M."  will  observe  our  note  under 
his  answer  to  Problem  YIII.,  our  columns 
are  open  to  his  reply  if  satisfactory.     "" 

''F.  J.  C."  is  under  consideration. 

ME." — We  would  cheerftilly  give  his 
letter  insertion,  if  in  so  doins  we  could  pro- 
mote his  object ;  his  suggestion  is  good,  but 
the  remedy  lies  vrith  the  legislature. 

''Henricus." — His  further  communication 
is  under  consideration. 

''Lesal  Society."— The  case  referred  to 
us  shaU  be  answered  next  week. 


Just  PuhHshedf 

THE  LEGAL  GUIDE,  PART  II.,  price 
2s,  6(Lf  containing  all  the  Noe,  him  the 
1st  Dec,  1838,  to  the  last  Number,  both  in- 
clusive, and  Table  of  Contents.    Past  III. 
will  be  published  on  the  1st  of  Fbbbuabt. 
John  Ricbards  &  Co.,  194^  Fleet-street 


Printed  by  Alsxandbb  Eldbr  MusmAT,  at  hm 
PriDtiDg-OflSbe,  Graen  Arbonr-conrt,  Old  Bailey, 
in  tba  Parish  of  Su  Sepalebre ;  and  PoUialMd  by 
John  RioiAaM,  Law  BookwUar.  194.  Flaei- 
auaet,  in  the  Pariah  of  SU  DoDatanVin-ths^Waat. 
LondoD,  Sauuday,  5th  January,  1639. 


Digitized  by 


Google 


^^$  %$gMl  i^Milif# 


No,  11.]  SATURDAY,  JANUARY  12,  1839. 


LAWS  OF  REAL  PROPERTY. 

Essay  1. 

[CoHiimud  Jrom  p,  131.) 

OK  TUB  TITLE   A   PURCHASER  MAY 
RBQUIRE. 

TAe  new  StaitUe  of  LimikUiom^  reUting  to 
Real  Praperiy,  3^4,  W.  4.  c.  27. 


Eedenaetkai  Beneficee^ — when  a  Tide 
aecrms  by  L/tpie. 
^ECTION  30.  enacts  a  protiso,  that  when 
O  on  the  avoidance,  after  a  clerk  shall  have 
obtained  possession  of  an  ecclesiastical  bene- 
fice adversely  to  the  right  of  presentation, 
or  gift  of  the  patron  thereof,  a  clerk  shall 
be  presented,  or  collated  thereto  by  his 
majesty,  or  the  ordinary,  by  reason  of  a 
lapse,  such  last  mentioned  clerk  shall  be 
deemed  to  have  obtained  possession  ad- 
versely to  the  right  of  presentation,  or  gift 
of  snoh  patron  as  aforesaid;  but  when  a 
dork  shall  have  been  presented  by  his 
majesty  upon  the  avoidance  of  a  benefice, 
in  consequence  of  the  incumbent  thereof 
having  been  made  a  bishop,  the  incumbency 
of  such  clerk  shall  for  the  purposes  of  this 
act,  be  deemed  a  continuation  of  the  in- 
cumbency of  the  clerk  so  made  bishop. 

Lapse  is  a  species  of  forfeiture,  whereby 
tlie  right  of  presentation  to  a  church  accrues 
to  the  ordinary,  by  neglect  of  the  patron 
to  present,  to  the  metropolitan  by  neglect  of 
the  ordinary,  and  to  the  king  by  neglect  of 
the  metropolitan;  but  where  there  is  no 
right  of  institation  there  is  no  right  of  lapse, 

V4L.I. 


so  that  donatives  are  not  subject  to  lapse; 
see  Fam;hild«.  Gayre,  before  cited;  Britton 
V.  Wade,  Cro.  Jac.  515;  unless  it  so  or- 
dained in  their  foundation,  see  Co.  Litt. 
344, a. ;  3  Inst.  112;  &  Degge,  pK  I.  c.  13.; 
or  unless  they  had  been,  with  the  patron's 
consent^  augmented  by  Queen  Anne's  bounty ; 
and  when  so  augmented  they  are  reduced 
under  the  visitation  and  jurisdiction  of  the 
ordinary,  and  are  subject  to  lapse  by  1  Geo. 
1.  St.  2.  c.  10.  ss.  6.  14.  15.  In  case  of 
no  nomination  within  six  months,  see  Rex 
«.  Bishop  of  Chester,  1  Term.  Rep.  404. 
&  Mutter  V.  Chauvell,  1  Mer.  475.  It  is 
asserted  in  Co.  Litt.  344.  (a,)  that  if  the 
patron  in  any  one  instance  presents  his 
clerk  to  the  bishop  for  institution  to  such 
kind  of  preferment,  it  becomes  ever  after 
presentable,  and  no  longer  a  donative,  and 
lapite  will  occur  as  in  other  benefices;  but 
the  case  of  Fairchild  v.  Gayre  seems  to  con- 
tradict the  assertion. 

Presentation  must  be  made  by  a  common 
person  within  six  calendar  months  after  the 
death  of  the  last  incumbent,  otherwise  the 
right  accrues  to  the  ordmary,  which  is  called 
a  lapsey  see  3  Leon,  46 ;  2  Inst.  273. 

The  time  in  which  the  title  to  present 
by  lapse  accrues  from  one^  to  the  otlier 
successively,  is  six  calendar  montlis ;  but  it 
has  been  doubted  whether  the  day  of  avoid- 
ance is  exclusive,  as  asserted  in  2  Inst.  361 ; 
see  15  Yes.  J.  255.  The  six  months  com- 
mence from  the  time  the  patron  has  notice 
of  the  avoidance,  and  if  the  avoidance  be  by 
resignation,  or  deprivation,  the  six  months 
do  not  commence  till  the  ordinary  has  given 

*  Ltadm  :  rrtnle4  by  Stttcart  and  Murray,  Wd  Bailry. 
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notice  to  the  patron.  If  the  bishop  be 
both  patron  and  ordinary,  he  is  not  to  have 
double  time  to  collate  in,  see  Gibs.  Cod. 
769 ;  because  the  forfeiture  accrues  by  law 
whenever  the  negligence  has  continued  six 
months  in  the  same  person;  and  if  the 
bishop  be  guilty  of  negligence  the  patron 
may  at  any  time  take  advantage  of  it ;  as, 
if  the  bishop  does  not  collate  immediately 
on  avoidance  to  the  living,  and  six  months 
lapse,  and  the  patron  then  presents,  such 
presentation  is  good,  see  2  Inst.  273;  Hutt. 
24;  Hob.  152. 154.  So  if  the  bishop  suffer 
the  presentation  to  lapse  to  the  metropoli- 
tan, and  the  patron  presents  before  the 
archbishop,  the  presentation  is  good,  but  in 
the  latter  case  the  ordinary  cannot  collate 
his  clerk  to  the  prejudice  of  the  arch- 
bishop, see  2  Boll.  Ab.  368;  and  indeed 
this  doctrine  has  been  recently  established, 
see  3  Moore  &  Scott,  114.  So  after  a 
lapse  to  the  king,  although  his  prerogative 
intervenes  and  makes  a  difference,  and  by 
presentation  the  patron  is  absolutely  de- 
feated of  his  advowson,  yet  if  the  king  do 
not  present,  and  during  the  lapse  the  patron 
presents  a  clerk,  who  is  instituted  and  in- 
ducted, and  dies  incumbent  before  the  king 
has  taken  advantage  of  the  lapse,  his  right 
is  gone,  see?  Rep.  28;  Cro.  Miz.  44;  119 
Owen,  2.  5;  the  king  may  however  turn 
out  the  patron's  clerk,  before  he  so  dies  in- 
cumbent, and  present  another. 

Where  a  benefice  becomes  vacant  by  the 
incumbent's  acceptance  of  another,  a  lapee 
is  incurred  from  the  time  of  institution  into 
the  second  benefice  against  the  patron,  pro- 
vided he  had  notice,  otherwise  not.  See 
Wolferstan  o.  Bishop  of  Lincoki,  2  Wils. 
174.  This  is  contrary  to  the  doctrine  held 
by  Sir  Wm.  Blackstone,  (2  Com.  278.) 
who  says,  '^in  case  the  benefice  becomes 
void  by  death  or  cession  through  plurality 
of  benefieeSy  then  the  patron  is  bound  to 
take  notice  of  the  vacancy  at  his  own  perils 
for  these  are  matters  of  eqq^  notoriety  to 
the  patron  and  ordinary ;  but  in  case  of  a 
vacancy  by  resignation  or  canonical  depri- 
-vatfon,  or  if  a  clerk  presented  be  refused 
for  insufficiency, 'Or  from  being  under  the 
proper  age,  these  being  matters  of  which 
the  bishop  alone  is  presumed  to  be  cog- 


nizant, here  the  law  requires  him  to  give 
notice  thereof  to  the  piatron,  otherwise  he 
can  take  no  advantage  by  way  of  lapse^ 
(see  4  Rep.  75.  2  Inst.  632 ;  44  Geo.  3. 
c.  43.)  neither  ehaU  any  lapse  thereby 
accrue  to  the  metropolitan  or  to  the  king, 
for  it  is  universally  true  that  neither  the 
archbishop  nor  the  king  shall  ever  present 
by  tapse^  but  when  the  immediate  ordinary 
might  have  collated  by  lapse  within  the 
six  months,  and  hath  exceeded  his  time. 
If,  however,  neither  the  bishop  or  arch- 
bishop present,  then  the  right  goes  to  the 
crown,  which  is  not  confined  to  any  time. 
See  Cro.  Car.  335;  Plow.  498;  nevertheless 
subject  to  our  former  observations,  in  case 
the  crown  does  not  take  advantage  of  the 
lapse. 

If  an  incumbent  of  a  living  of  above  8/. 
a-year  in  the  King's  Books,  accepts  a  second 
benefice  under  that  value,  it  is  an  absolute 
avoidance  of  his  first  living,  but  where  an 
incumbent  of  a  living  under  8/.  a-year  in 
the  King^s  Books,  accepts  a  second  without 
dispensation,  his  first  living  is  only  wAd^ 
able  at  the  election,  of  his  patron.  See 
Boteler  v.  Allington,  3  Atk.  455;  and 
when  such  an  incumbent  is  also  the  patron 
of  such  a  benefice  with  cure  of  souls,  and 
accepts  another  benefice  with  cure  of  souls, 
and  presents  a  derk  to  his  Jiret  living,  who 
is  duly  admitted,  instituted,  and  inducted, 
the  latter  benefice  is  actually  void  from  the 
time  of  presentation  within  the  Stat.  28 
Hen.  8.  c.  11.,  and  the  succeeding  incum- 
bent is  entitled  to  the  tithes  from  such  pre- 
sentation. See  Botham  v,  Gregg,  4  M.  & 
Scott,  430. 

When  an  incumbent  is  made  a  bishop, 
the  right  of  presentation  to  livings  held  by 
him,  is  in  the  king,  for  that  turn,  and  is 
called  a  prerogative  presentation;  and 
although  this  right  was  formally  muqh 
doubted,  see  Wentworth  v.  Wright,  Owen, 
144.,  it  is  lawfully  established ;  see  2  Black. 
Rep.  770;  Rex  v.  Bishop  of  London, 
1  Show.  464;  S.  C.  Show.  P.  C.  185. 
After  such  right  of  turn  being  exercised  bjr 
the  king,  the  patron  had  the  right  to  pre- 
sent on  the  next  vacancy  occasioned  by  the 
death  or  resignation  of  the  king's  presentee. 
See  Calland  v.  Troward,  2  Hen.  Black. 
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324.,  and  by  iAit  present  act  ike  ineuimbency 
of  tuck  preientee  for  the  purpoaee  of  the 
act  is  to  be  deemed  a  continuation  of  the 
incumbency  of  the  clerk  made  a  bishop. 

A  bishop  most  not  neglect  or  refuse  to 
examine  and  admit  a  patron's  clerk  without 
good  reason  assigned,  or  notice  given;  if  he 
does,  he  abandons  all  title  to  present  by 
lapse.    See  2  Roll.  Ab.  869. 

And  if  the  right  of  presentation  be 
litigioQs  or  contested,  and  an  action  to  try 
the  tide  be  brought  against  the  bishop,  no 
^jm  is  incurred  till  the  question  of  right 
be  decided.     See  Co.  Litt.  344. 

(To  be  continued  in  our  next. ) 


TO  THE  EDITOR  OF  THE  LEOAL  GUIDE. 

ANSWER  TO  PROBLEM  VIII. 

(OfmciMdedJiromp.  149,  in  reply  to  the  Editor's 
note  there,) 

WkatisanEstateTail^and how  is  it  created? 

The  estate  tail  being  thus  created,  the 
next  point  to  consider  will  be,  the  words 
^  are  necessary  to  create  such  an  estate. 
ia  the  word  "heirs"  (or  "heir,"  in  a 
special  case  may. be  used  in  the  singu- 
hr,)  is  necessary  in  a  grant  or  donation, 
in  order  to  make  a  fee,  or  inheritance; 
Co.  lit  8.  15;  Plow.  28.  So  in  &rther 
Utation  of  the  strictness  of  the  foedal 
donation,  the  word  "  body^"  or  some  other 
^fords  of  procreation^  is  necessary  to  create 
<oi  €state  taily  in  order  to  ascertain  to  what 
Iim  in  particular  the  fee  is  limited;  as  it  is 
a  constant  mle,  that  in  the  creation  of  an 
^ftate  tot/,  it  must  appear  of  what  body  the 
pcnons  to  inherit  must  issue,  and  it  is  the 
essence  of  the  estate,  1  Pr.  Wms.  72.  Co 
Lit.  27.  h.  And  the  omission  of  either  the 
words  of  inheritance  or  procreation,  wiU 
destroy  the  estate;  Bl.  Com.  2.  115,  (with 
the  exceptions  hereinafter  contuned).  For 
if  there  be  a  grant  to  A,  ^  semine  suOy  et 
^}hus  eel  prolibus  de  corpore  suoy  he  hath 
W  an  estate  for  lifcy  for  though  the  statute 
enacts,  that  voluntas  donatoris  secundam 
forinam  in  chartd  doni  sui  manifesti  ex- 
pr^tiam  de  eeetero  observetur^  yet  that  will 
^  intent  must  agree  with  the  rules  of  law, 
Cio.Efa.  121 ;  Shelley's  case,  1  Co.  And 
of  this  opinion  was  Lord  Coke  himself; 


when  he  holdeth, — that,  if  a  man  giveth 
laad  to  A,  et  exitihus  de  corpore  suo  legi- 
time procreatisy  or,  semine  suo^  he  hath  but 
an  estate  for  l^e,  there  being  wanting  the 
words  of  inheritance  "  Ai«  Imrs^*  1  Ro.  Ab. 
837;  Co.  Litt.  Lib.  I.e.  2. 

So  on  the  other  hand^  a  gift  to  A.  et 
hceredum  masculorum  suorum  legitime 
procreatorum  is  an  estate  in  fee  simple;  for 
there  are  no  words  to  ascertain  the  body^  out 
of  which  the  heirs  shall  issue.  Litt.  31. 
Co.  Litt.  27. ;  but  if  it  were  the  "  heirs  of 
mine  lawfully  begotten,"  it  is  an  estate  tail, 
7  Rep.  41.  Bedell's  case.  Dormer's  case^ 
H.  38.  Eliz.  B.  R.  note  739.  Yet,  with  re- 
gard  to  the  word  keirs^  if  a  man  give  lands 
to  Ay  et  hceredibus  de  corpore  stto^  and  the 
remainder  to  B  in  forma  prmdicta,  this  is  a 
good. estate  tail  to  B,  for  that  in  forma  prai^ 
dicta  includes  the  other;  1  Ro.  Ab.  839. 
But  if  the  gift  had  been  to  A  for  life,  to  B 
in  tail,  and  remainder  to  C  tn  forma  prcs- 
dicta^  this  remainder  is  void  for  uncertainty ; 
but  if  it  had  been,  remainder  to  C  tn  eadem 
formdy  this  would  have  been  a  good  estate 
tail;  for  idem  semper  proximo  antecedenti 
refertury  1  Co.  103  b.  There  is  this  to  be 
observed  as  to  the  words  "  his  bodjf  in  a 
gift  or  devise,  they  may  be  expressed  by 
other  words  that  amount  to  the  same  mean- 
ing; for  we  find  in  the  statute  of  Will*  2. 
s.  7.  Co*  91 ;  "  Cum  aliquis  dot  terram 
sttam  alicui  viro  et  fjus  uxori  et  hceredibus 
de  ipsis  eiro  et  muliere  procreatisy  in  which 
hceredibus  is  used  for  de  corpore.  And  .the 
same  in  a  gift  io  3  et  hofredibus  quos  idem 
B  de  prima  uxors  sua  legitime  procrearety 
3E.3.  til.  Breve.  743.  This  is  a  good 
estate  in  special  tail,  without  the  words  de 
corporCy  though  B  have  no  wife  at  that  time. 
So  also  in  a  gift  to  a  man,  et  hceredibus 
de  came  suay  37  H.  6.  1 5.  or,  et  hceredibus 
de  se.  5  H.  5.  6.  The  greatest  indulgence 
allowed,  is  in  the  case  of  a  last  will  or 
testameftty  where  an  estate  tail  may  be 
created,  by  a  devise  to  a  man  and  his  seedy 
or  to  a  man  and  his  heirs  m€Ue.(l)  A  fee 
may  also  be  conveyed  without  words  of  in- 
heritance, 2  BLick.  Cfom.  p.  108;  and,  ac- 
cording to  the  celebrated  case  of  Perrin  e. 
Blake,  Burr.  2579.(11)  an  estate  tail  may 
be  conveyed  witiiout  words  of  procreation, 
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for  though  it  is  a  rule  that  quoties  in  verbis 
nulla  est  ambiquitasy  Hi" nulla  expositio 
contra  verba  Jienda  esty  2  Saund.  257;  yet 
where  the  original  import  of  the  words  is 
doubtful,  the  construction  most  in  favour  of 
the  grantee  shall  be  made,  Perrin  v.  Blake. 
Shepherds  Tonct.  1.  5,  provided  it  appears 
to  have  been  the  will  of  the  devisor,  who, 
for  want  of  advice  or  learning,  it  is  con- 
cluded, may  have  omitted  the  legal  or  proper 
phrases ;  and  therefore  many  times  the  law 
dispenses  with  the  want  of  words  in  devises, 
that  are  absolutely  necessary  in  all  Other 
instruments. 

H.  D.  M. 
Lincoln's  Inn  Fields,  Jan.  9th,  1839. 

(I)  Or  other  irregular  modes  of  expres- 
sion.    See  Co.  Litt.  9.  27. — Ed. 

(II)  The  question  in  this  case  remained 
undecided  in  the  House  of  Lords  in  May, 
1776.  See  Blacks.  J.  argument  in  this 
case,  Haigraves  Tracts,  489. — Ed. 


ANSWER  TO  PROBLEM  VIIL 


What  are  the  different  species  of  Estates 
Taily  and  how  are  tltey  created  ? 

Estates  tail  are  divided  into  two  kinds, 
general  and  special. 

Tail  general  is,  where  lands  and  tene- 
ments are  limited  to  a  person  and  the  heirs 
of  his  or  her  body;  and  is  so  called,  because 
as  often  as  the  tenant  in  tail  marries,  the 
issue  general  of  all  and  every  such'respective 
marriages  is  capable  of  inheriting,  in  succes- 
sive order,  the  estate  tail  per/ormam  doni. 

Special  tail  is,  where  lands  and  tene- 
ments are  limited  to  a  man  and  his  wife, 
and  the  heirs  of  their  bodies,  or  to  a  man 
and  the  heirs  of  his  body  by  his  present 
wife,  or  to  the  vrife  and  the  heirs  of  her 
body  by  her  present  husband.  In  these 
cases  no  issue  can  inherit  but  such  as  are 
engendered  between  them ;  neither  can  any 
issue  which  the  husband  may  have  by 
another  wife,  or  the  wdfe  by  another 
husband.  (I) 

Estates  tail  general,  or  special,  arc  further 
distinguished;  as  where  lands  are  limited  not 
only  to  the  issue  of  the  donee,  but  more  par- 


ticuUirly  to  one  sort  of  issue,  exclusive  of 
others ;  as  if  lands  are  given  to  a  man  and 
the  heirs  male  of  his  body,  this  would  be 
an  estate  in  tail  male  general ;  bat  if  to  s 
man  and  the  heirs  male  of  his  body  by 
his  present  wife,  this  is  an  estate  in  tail 
special ;  or  if  the  word  "  female"  had  been 
inserted  instead  of  "male,"  then  m  the  first 
case  it  would  be  an  estate  in  tail  female 
general,  and  in  the  latter  an  estate  in  tail 
female  special. 

The  issue  male  or  female  can  only  inherit 
according  to  the  limitation,  and  the  will  of 
the  donor.     Litt.  s.  21,  22. 

The  donor  has  the  ultimate  fee  simple  of 
the  lands,  expectant  on  the  failure  of  issue  ; 
which  expectant  estate  is  called  a  reversion. 
2B1.  Com.  112.(11) 

The  words  necessary  to  create  an  estate 
tail  in  a  deed  or  gift,  are  those  of  inheritance 
joined  to  words  of  procreation.  For  as  the 
word  "  heirs"  is  necessary  to  create  a  fee 
simple,  so  the  word  "  body,*  or  some  other 
words  of  procreation,  are  necessary  to  make 
it  a  fee  tail.  For  if  either  the  words  of  inhe- 
ritance, or  words  of  procreation,  are  omitted, 
although  the  otheis  be  inserted  in  the  grant, 
this  will  not  make  an  estate  tail ;  as  if  the 
grant  be  to  a  man  and  his  issue  of  his  body, 
to  a  man  and  his  seed,  or  to  a  man  and  his 
children  or  offspring,  these  would  only  be 
estates  for  life,  there  wanting  the  words  of 
inheritance(III)  **  his  heirs."  Co.  Litt.  20. 
Therefore  great  care  most  be  taken  to  in- 
sert words  of  inheritance  as  well  as  those  of 
procreation ;  for  if  lands  be  given  to  '*  a  man 
and  his  heirs  male,"  thb  is  a  fee  simple,  Co. 
Litt.  13.  So  if  the  limitation  had  been  to 
the  donee  and  his  ^*  heirs  female,"  or  to  the 
donee  and  his  *'  heirs  male"  or  *'  female," 
Litt.  s.  31,  there  being  no  words  to  ascer- 
tain out  of  what  body  they  shall  issue. 
Litt.s.  3.  Co.Litt.27. 

As  great  indulgence  is  allowed  in  last 
wills  and  testaments,  an  estate  tail  may  be 
created  by  a  devise  '^  to  a  man  and  his 
seed,"  or  ^'  to  a  man  and  his  heirs  male,*' 
or  by  any  other  inegular  mode  of  ex- 
pression. (lY ) 

All  corporeal  hereditaments  whatever; 
and  all  incorporeal  hereditaments  which 
savour,  of  realty,  that  is,,  which  issne  out  of 
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Wtfoteol  ones,  or  which  concern  or  are  an- 
nexed to  or  may  be  exercised  within  the 
same,  as  rents^  estoyers,  commons,  and  the 
like;  also,  all  offices  and  dignities  which 
concern  lands,  or  have  relation  to  fixed  and 
oertam  pkces,  may  be  entailed.  Co.  Litt.  1 9, 
20.  7  Rep.  33.  But  mere  personal  chattels 
which  savour  not  of  the  realty  cannot  be 
entailed;  nor  can  a  copyhold  estate  be 
entailed  bat  by  the  special  custom  of  {he 
manor.  A  copyhold  may  be  limited  to  the 
hetrs  of  the  body,  3  Rep.  8 ;  for  here  the 
custom  ascertains  and  interprets  the  lord's 
will.  Until  very  lately  estates  tail  might 
have  been  barred  or  destroyed  by  a  tine,  a 
common  itoovery,  or  by  lineal  warranty 
descending  with  assets  to  tiie  heir;  but  as 
fines  and  recoveries  are  now  abolished  by 
the  3  &  4  Will.  4.  c.  74.  s.  2.  and  by  sect.  14. 
all  warranties  of  lands  entered  into  by 
tenants  in  tail  are  absolutely  void  against 
the  issue  in  tail:  they  cannot  now  be  de- 
stroyed by  either  of  those  means,  but  they 
may  be  aliened  by  tenants  in  taU,  by  virtue 
of  a  deed  enrolled  under  that  act,  (s.  15,) 
eitlier  absolutely  or  by  way  of  mortgage, 
and  thereby  defeat  the  interest  of  his  own 
issue,  though  unborn,  as  also  of  the  rever- 
sioner, though  the  reversion  be  vested  in  the 
crown.  See  ss.  15  &  21. 

Tenant  in  tail  may  also  charge  them  with 
reasonable  leases,  and  they  will  be  liable 
after  his  deatli  to  the  payment,  as  well  of 
his  sbnple  contract  as  his  specialty  debts. 
See  3  &  4  Wil.  4.  c.  104.  He  may  commit 
waste  without  being  impeached  or  called  to 
account  for  the  same. 

Tenant  in  tail  is  liablo  to  forfeit  his  estate 
for  high  treason. 

All  persons  capable  of  holding  estates 
of  inheritance  in  land,  may  be  tenants  in 
tsul.  This  estate  may  be  limited  to  any 
person,  or  to  two  persons  being  husband  and 
wife,  or  who  may  lawfiilly  intermarry. 
2Prest.  Est.  255.(V) 

This  estate  is  subject  to  courtesy  and 
dower,  and  also  to  the  bankrupt  laws, 
2lJac.  c.  19.  s.  12.  6  Geo.  4.  c.  16.  s.65.(VI) 
And  where  a  bankrupt  is  tenant  in  tail  in 
possession,  the  commissioners  may,  pass  the 
fee  simple,  Pye  v.  Daubuz,  3  Bro.  C.C. 
595.  (VII)     But  when  tenant  in  tail  in 


remainder,  a  base  or  qualified  fee  only 
passes  to  the  assignees.  SeeJervisr.Tayleur, 
3Bam.  &  Aid.  557.(  VIII) 

Henricus. 


(I)  So  also  if  it  be  to  the  hem  male  of 
the  body  of  any  person. — Ed. 

(II)  Women  seized  of  estates  tail  of  the 
gift  of  their  husbands  are,  by  the  statute^ 
11  Hen.  7.  c.  20.  prohibited  from  alienating 
those  estates  after  the  death  of  their  hus- 
bands, without  the  concurrence  of  the  heirs 
next  inheritable,  except  for  their  own  lives; 
and  the  statute  3  &  4  WiL  4.  c.  74.  s.  16. 
does  not  extend  to  married  women  within 
the  former  statute,  except  with  the  consent 
of  their  husbands. — Eo. 

(III)  The  answer  of  H.  D.  M.  in  our  last 
does  not  extend  to  the  tcords  necessary  to 
create  thb  estate,  which  have  not  been  over- 
looked by  this  writer,  and  consequently 
entitles  him  to  tlie  insertion  of  this  answer 
as  having  the  greater  merit.— Ed. 

(IV)  Co.Litt.  224.— Ed. 

(V)  But  an  estate  to  a  man  and  hb  heirs 
for  the  life  of  another  cannot  be  entailed 
over,  2  Vem.  225.;  for,  not  being  strictly  ml 
estate  of  inheritance,  it  is  not  within  the 
statute  €le  donis^  but  though  not  strictly 
entailable  under  this  statute,  yet  limitations 
of  such  an  estate  to  a  man  and  the  heirs  of 
his  body  have  been  made,  and  such  a  quasi 
entail  may  be  barred  by  the  ordinary  mode 
of  alienation  of  real  estate,  or  in  equity  by 
articles.  See  1  Atk.  523.  2  Vem.  225. 1  Bro. 
P.  C.  457.— Ed. 

(VI)  We  fear  that  our  correspondent  has 
not  yet  read  up  the  bankrupt  latcs^ — this 
statute  (6  Geo.  4.  c.  16.)  so  far  as  relates  to 
estates  tail,  is  repealed  by  the  3  &  4  Wil.  4. 
c.  74;  sect.  55^  of  which  also  to  the  same  ex- 
tent repeals  the  1  &  2  Wil.  4.  c.  56.  s.  26. ; 
and  sec.  56  empowers  the  commissioners 
under  Bny^t  tojdispose  of  lands,  of  which 
the  bankrupt  is 'tenant  in  tail. — Ed. 

(VII)  See  1  &  2  Wil.  4.  c.  56.— Ed. 

(VIII)  See  Stat.  3  &  4  WiL  4.  c.  74.; 
ss.  56,  57,  58.— Ed. 
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TO   THE  EDITOR  OF  THB   LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  IX. 

Plea  of  non-assumpsit — /low  does  it  operate  ? 

To  shew  how  the  plea  of  non-assumpsit 
operates  at  the  present  time,  it  is  necessary 
to  give  a  short  account  of  the  extent  of  its 
operation  before  the  rules  of  H.  T.  4  Wil.  4*. 
were  made,  and  then  to  shew  how  it  has 
been  limited  hj  them .  The  action  of  assump- 
sit lies  lor  the  recoyery  of  damages  upon 
promises  expressed  or  implied  without  deed, 
and  the  general  issue  or  common  plea  of 
denial  is  non-assumpsit ;  and  this  plea  was 
formerly  holden  to  be  proper  when  tiiere  was 
no  contract  .between  the  parties,  or  not  such 
a  contract  as  the  plaintiff  had  declared  on ; 
and  the  defendant  might  have  given  in  evi- 
dence that  it  was  void  in  law  by  coverture,  1 2 
Mod.  101 ;  by  gaming,  1  Lord  Raym.  87 ; 
by  usury,  1  Str.  428,  &c. ;  or  that  it  had 
been  performed  or  discharged  before  breach, 
&c.,  or  voidable  by  infancy  :  in  short,  the 
question  in  assumpsit  upon  the  general  issue 
was,  whether  there  was  a  subsisting  debt 
or  cause  of  action  at  the  time  of  the  com- 
mencement of  the  suit.  But,  by  the  late 
statutory  rules  of  pleading,  H.  T.  4  Wil.  4. 
it  is  declared,  that  the  ^^  plea  of  non-assump- 
sit shall  operate  only  as  a  denial  in  fact  of 
the  express  contract  or  promise  alleged,  or 
of  the  matters  of  fact  from  which  the  con- 
tract or  promise  alleged  may  be  implied  by 
law,"  and  then  gives  several  examples,  for 
which  vide  the  Rules.  It  is  then  declared 
^^  that  in  aU  actions  upon  bills  of  exchange, 
and  promissory  notes  the  plea  of  non- 
assumpsit  shall  be  inadmissible"  (I)  ;  and 
^'  in  every  species  of  assumpsit  all  matters 
in  confession  and  avoidance  including  not 
only  those  by  way  of  discharge,  but  those 
which  shew  the  transaction  to  be  either  void 
or  voidable  in  point  of  law,  on  the  ground 
of  firaud  or  otherwise,  shall  be  specially 
pleaded ;  ex.  gr,  infancy,  coverture,  release, 
payment,  performance,  ftc." 

In  considering  the  operation  of  the  plea 
of  non-assumpsit— subsequent  to  these  rules 
coming  into  practice— nt  may  be  proper  to 
take  a  view  of  the  several  cases  determined 
on  the  subject.  The  non-joinder  of  plainti£& 
where  then  is  a  joint  contract,  may  be  taken 


advantage  of  on  the  plea  of  non-assnmpsity 

1  Chit.  J.  PI.  204;  so  want  of  consideration, 
on  an  implied  contract,  may  be  given  in  evi- 
dence on  this  plea ;  but  not  so  when  the 
action  is  on  an  express  contract.  Passenger 
V.  Brooks.  1  Bmg.  N.  R.  587.  A  special 
contract,  the  conditions  of  which  have  not 
been  complied  with,  may  be  given  in  evi- 
dence under  this  plea,  Gardner  v.  Alexander, 
3  Dow.  Rep.  146;  so  in  an  action  of  assump- 
sit by  an  attorney,  a  special  agreement  may 
be  proved  under  this  plea,  that  the  plaintiff 
should  receive  no  remmieration,  only  his 
disbursements,  Jones  «.  Nanny,  1  Mee  ic 
W.  333 ;  or  Uiat  the  contract  was  void  on 
the  ground  of  Champerty,  Com.  Dig.  tit. 
Attorney  (B  14) ;  or  that  the  charges  in 
plaintiff's  bill  were  brought  upon  his  client 
by  his  inadvertence,  Montriou  v.  Jefferys, 

2  Car.  &  P.  1 13 ;  or  that  the  attorney  .agreed 
to  do  the  business  for  the  money  out  of 
pocket,  Jones  v.  Read.  5  Dow.  Rep.  216, 
1  Nev.  &  P.  18.  8.  C.  Evidence  of  part- 
nership subsisting  between  plaintiff  and 
defendant,  at  the  time  the  action  aocmed, 
may  be  given  in  evidence  on  the  plea  of 
non^aasumpsit,  Worrall  o.  Grayson,  1  Mee. 
&  W.  166  ;  and  in  an  action  for  goods  sold 
and  delivered,  defendant  may  prove  on  plea 
of  non-assumpsit  that  the  time  of  credit 
given  had  not  expired  when  the  action  was 
brought.  Taylor  9.  Hilary,  1  Cromp.  M. 
&  R.  74 ;  GroundseU  v.  Lamb,  1  Mee.  &  W. 
352.  S.  C.  over-ruling  Edmunds  «.  Harris, 
2Ad.  &E.414.(II) 

In  Waddilove  v.  Bamett,  2  Bing.  P.  G. 
538;  it  was  determined  by  the  Court  of 
Common  Pleas  that,  on  the  plea  of  non- 
assumpsit,  defendant  might  give  in  evidence 
that  the  plaintiff  had  mortgaged  the  pre- 
mises before  the  defendant  came  into  occu- 
pation, and  that  the  mortgagee  had  given 
notice  to  the  defendant  not  to  pay  plaintiff 
any  rent  becoming  due  after  such  notice,  and 
in  Cousins  v.  Paddon,  2  Cromp.  M.  &  R. 
547.  On  the  general  issue  it  was  decided 
that  defendant  might  give  in  evidence  that 
the  goods  supplied  by  plaintiff  were  worth- 
ier and  the  work  useless.  In  Hayselden 
V.  Sta£^  6  Nev.  &  M.  659,  2  Har.  &  W. 
204.  S.  C,  it  was  decided  that  on  the  plea 
of  non-assumpsit  evidence  might  be  given, 
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tkk  piamtiff  had  agreed  tW  he  should 
noeiveno  lemimeiation  for  his  services,  if,  as 
the  erent  was,  they  should  prove  unsuccess- 
ful This  action  was  brought  on  indebitatus 
assampsit,  for  work  and  labour  as  a  builder, 
to  which  the  ddendant  pleaded  non-assump- 
sit, and  under  that  plea  was  permitted  to 
gtTe  in  evidence  that  the  work  was  done  to 
a  chimney  of  the  defendants,  to  prevent  it 
fitom  smoking,  upon  an  agreement  between 
the  parties,  that  if  plaintiff  did  not  succeed, 
be  was  not  to  be  paid  for  his  trouble. 

In  an  action  for  use  and  occupation  under 
an  agreement,  the  plea  of  non-assumpsit 
put  plaintiff  to  proof  of  the  agreement,  and 
that  it  was  pioperly  stamped,  Wallis  v. 
Broadbent,  T.  T.  1837  ;  in  this  case 
Patterson,  J«  says,  ^'The  plea  of  non-as- 
sumpsit pots  in  issue  all  facts  from  which 
a  promise  can  be  implied."  So  in  a  later 
cue  on  this  plea,  defendant  may  contend, 
that  the  agreement  upon  which  the  action 
was  brought  is  void  under  the  Statute  of 
Frandi,  Elliott  v.  Thomas,  Exch.  Pleas,  H. 
T.  1838;  also  on  assumpsit  for  money  paid, 
hid  out,  and  expended  on  this  plea,  defend- 
ant might  ^ve  in  evidence  that  the  plaintiff 
bad  taken  a  bill  of  exchange  as  security  for 
bis  debt,  and  which  bill  of  exchange  was  not 
ibendue,  Maude  v.  Nesham,  Exch.  Plea8,E.T. 
1838  ;(III}  and  where  plaintiff  in  one  count 
of  his  declaration  declares  generally  for  work 
sad  kbour,  without  referring  to  a  special 
eontnct  set  out  in  another  count  in  answer 
to  such  count,  defendant  inay  give  in  evi- 
dnoe,  under  the  general  issue  non-assumpsit, 
^  payment  of  a  certain  sum  as  sufficient 
for  the  services  done,  BaiUie  v.  KeU,  T.  T. 
1838. 

From  the  cursory  view  above  taken  of 
tbesB  cases,  it  may  be  seen  that  the  Judges 
bave  somewhat  relaxed  the  severity  of  the 
nik,  *'that  the  plea  of  non-assumpsit  shall 
operate  only  as  a  denial  in  fact,  of  the  ex- 
press contact  or  promise  alleged,"  and  it  is 
very  prohaUe  that  still  greater  latitude  will 
bo  given  to  this  plea^  in  order  to  remedy 
the  meonvenience  and  expense  of  having 
so  many  special  pleas  on  the  record.  (IV) 

F.  J.  C. 

(I.)  In  these  actions  a  plea  in  denial 


must  traverse  some  matter  of  feet,  ex,  gr, 
the  drawing,  making,  endorsing,  accepting, 
presenting,  or  notice  of  dishonour. — ^Ed. 

(II.)  In  an  action  of  indebitatus  aseump^ 
$ity  for  goods  sold  and  delivered,  the  plea  of 
ncn-^usumpsit  will  operate  as  a  denial  of  the 
sale  and  delivery  in  feet. — ^Eb. 

(III.)  In  an  action  for  money  had  and 
received^  this  plea  will  operate  as  a  denial, 
both  of  the  receipt  of  iJie  money,  and  the 
existence  of  those  facts  which  .make  such 
receipt  by  the  defendant  a  receipt  to  the  use 
of  the  phuntiff.— Ed. 

(IV.)  Where  actions  are  brought  on 
Policies  of  Insurance,  the  interest  of  the 
assured  may  be  averred  by  this  plea:  thus — 
"that  A  B  and  C,  or  some  or  one  of  them, 
were  or  was  interested,  &c."  and  it  may  be 
also  averred,  ^^  that  the  insurance  vras  made 
for  the  use  and  on  the  account  of  the  person 
or  persons  so  interested."  Ateumptity  Beg. 
1.  sec.  4.  See  10  Bing.  470,  and  2  Crompt. 
&  M.  23.— ^Ed. 


PROBLEM  XI. 

What  are  the  provisions  introduced 
BY  THE  Stat.  1  &  2  W.  4.  c.  58., 
called  THE  Interpleader  Act,  as  wibll 

TO  THE  RELIEF  OF  PRIVATE  INDIVI- 
DUALS  AS  TO  SHERIFFS,  WHEN  LIABLE 
TO  BE  SUED  IN  CASES  IN  WHICH  THEY  ARE 
NOT  PERSONALLY  INTERESTED?  AND  WhAT 
IS  THE  PRESENT  STATE  OF  THEXAW  IN 
RELATION  TO  THOSE  PROVISIONS  ? 


TRUSTS  FOR  THE  SEPARATE  USE 
OF  MARRIED  AND  UNMARRIED. 
WOMEN. 

Bemeto  of  the  Judgment  of  the  Maeter  of  the 
Bolls  in  Tullett  v.  Armetrongy  Zd  Nov. 
1888. 

{ConeludBdfnm  p.  151.) 
The  concluding  observation  in  our  last, 
that  a  restraint  upon  alienation  being  made 
in  contemplation  of  marriage  shall  be  good 
during  the  coverture,  leads  us  to  an  opinion 
expressed  at  hiw  by  the  late  Lord  Tenter- 
den,  C.  J.,  when  giving  Judgment  in  Dean 
V.  Brown,  2  Carr.  &  P.  62.  In  that  case 
his  lordahip  said^  **by  the  /otof  of  this 
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coiiniry,  a  married  woman  can  have  no  pro- 
perty distinct  from  her  husband,  and  by  her 
marriage  all  property  that  she  had  before 
belongs  to  him,  and  is  liable  to  his  debts ; 
but  in  another  mode  the  property  of  eyen 
mavahle  articles  may  be  secured  to  a  wife, 
by  conveying  such  property  previously  to 
marriage  to  trustees,  to  hold  to  them  for 
her  sole  and  separate  use.  In  this  vsay^ 
though  the  wife  herself  can  hy  law  have 
no  separate  property,  yet  the  trustees  may 
hold  it  for  her,  so  that  it  shall  not  be  sub- 
ject to  the  control  of  her  husband,  nor  be 
liable  to  his  debts.  With  regard  to  real 
estates^  this  was  done  very  many  yeara  ago, 
and  in  mere  personal  property  has  often 
been  so  secured." 

The  case  was  one  wher^  a  wonum  pre- 
viously to,  and  in  contemplation  of  marria^e^ 
assigned  her  household  furniture  and  effects 
to  trustees  upon  trust  for  her  separate  use. 
The  sheriff,  under  a  writ  of  fieri  facias 
issued  against  her  husband,  had  seized  some 
of  the  goods,  which  the  wife  by  her  trustees 
resisted,  and  they  obtained  a  verdict  in  her 
favor.  See  also  Elliston  &  Bloxham,  2  Mont. 
&  A.  365. 

The  cases  of  Woodmeston  v.  Walker, 
Jones  9.  Salter,  and  Brown  v.  Peacock, 
(all  beforc-dted)  were  not  upon  the  ques- 
tion of  limitations  to  the  separate  use  of 
married  women,  but  upon  the  effect  of 
clauses  restraining  alienation  by  married 
women  by  way  of  anticipation.  Barton 
I?.  Briscoe,  Jac.  003.,  was  to  the  same  effect; 
and  the  Master  of  the  Rolls  there  took 
a  large  view  of  the  question  which,  in 
that  case  was,  whether  a  clause  against 
anticipation  of  property  settled  upon  a 
married  woman  to  her  separate  use,  became 
of  no  effect  by  the  coverture  being  deter- 
mined. 

Sir  Thomas  Plumer,  M.  R.  observed  that 
^'  such  a  restraint  was  considered  an  obliga- 
tory and  valid  mode  of  preventing  a  mar- 
ried woman  from  depriving  herself  of  the 
benefit  of  property  settled  upon  her  for  her 
separate  use.  In  the  case  of  a  male^  a 
similar  attempt  to'  restrain  alienation  would 
be  of  no  effect :  that  was  decided  in  Bran- 
don V.  Robinson,(a)  (before-cited).     In  this 


(«)  See  tote  p. ! 


Very  many  modem  cases 


case  there  is  no  gift  offoer^  no  other  pitf' 
son  having  any  interest ;  the  equitable  in- 
terest  is  absolute  in  the  plaintilb  who  weie 
the  married  women  that  had  become  dis- 
covert, and  was  entitled  for  life  to  the  in- 
terest of  the  fund,  and  the  party  entitled  to 
the  fund  after  her  decease*  It  is  not  dis- 
tinguishable from  Brandon  c.  Robinson,  ex- 
cept by  the  sex  and  coverture ;  and  it  cannot 
be  said  that  the  law  will  permit  restraints 
upon  the  rights  of  property,  in  the  case  of 
females,  which  it  will  not  permit  in  the  case 
of  males.  It  is,  however,  to  be  considered 
that  this  is  a  case  of  separate  property,  and 
that  restraints  may  be  imposed  on  the  aliena- 
tion of  separate  property^  is  now  settled  m/ore 
upon  authority  than  principle^  beginning 
with  what  was  done  by  Lord  Thnrlow  in 
the  case  of  Miss  Watson  s  settlement  (before 
cited) ;  at  that  time  there  was  considerable 
doubt  about  it,  for  if  a  feme  covert  is  per- 
mitted to  hold  separate  property  in  the 
same  manner  as  if  she  were  a  feme  sole,  it 
would  seem  that  it  ought  in  equity  to  have 
those  incidents  which  all  other  property  has. 
It  is  difficult  to  conceive  how  they  can  be 
taken  away  firom  it,  particularly  when  it  is 
remembered  that  the  protection  which 
Courts  of  Equity  afford  to  married  women 
with  respect  to  their  property  not  in  settle- 
ment, they  may  if  they  please,  give  up ; 
why  then  should  a  larger  protection  be  ex- 
tended as  to  that  over  which  a  power  of 
disposition  is  from  them  1  It  is  h^wewer 
too  late  to  doubt  the  validity  of  these  re-- 
straints,  {b)  The  question  is,  whether 
they  must  not  be  confined  to  the  coverture  ? 
The  power  over  separate  property,  being  a 
creature  of  equity,  it  is  sflud  that  equity 
may  modify  that  power;  that  reasoning  . 
however  only  applies  during  the  covfflture: 
when  the  married  woman  becomes  discovert, 
she  has  t/ie  same  power  over  her  property  ae 
ot/ier  persons.  The  restraint  t/ierefn-e  ought 
not  to  continue.  The  attempt  to  impose  upon 
the  power  of  alienation  a  fetter  unknown  to 

have  fiilly  eatablislied  this  point,  that  no  direction  or 
condition  can  prevent  a  nan  diipoaog  of  property 
either  acquired  by  him  by  purchase,  or  by  will  or  settle- 
ment, uoley  the  instrument  through  which  he  daima 
contains  an  absolute  g^  over  upon  alienation  by  bim. 
(6)  See  aote  p.  38. 
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the  common  law  of'  England  may  be  per- 
mitted to  the  extent  to  which  that  power  is 
created  by  equity  but  not  farther;  when 
the  ooTBrtoie  is  gone,  the  leascm  on  which 
the  lestnint  is  founded  no  longer  ezistB." 

It  should,  however,  be  recollected  that 
this  case  was  confined  to  property  settled 
upon  a  married  itoman^  and  does  not  de- 
cide that  the  protection  against  alienation 
is  to  be  confined  to  those  cases  only  where 
coTertuie  actually  exists  when  the  restric- 
tion is  imposed  and  takes  effect. 

We  did  think,  looking  atthemerits  of  Mas- 
aey  e.  Parker,  that  too  much  importance  was 
placed  upon  the  extra-judicial  opmion  given 
by  the  Lord  Chancellor,  inasmuch  as  it  had 
been  tortured  and  made  to  bear  upon  the 
question  oteiparate  um,  whereas  it  is  confined 
to  reetrainte  upon  alienation.  Our  high 
respect  for  the  Lord  Chancellor,  and  admi- 
ration of  his  great  talents,  led  us  at  all  events 
to  hope  BO ;  because  if  his  lordship's  doctrine 
be  ever  acted  upon,  it  will  disturb  the  pro- 
perty of  a  great  portion  of  the  women  of 
England  who  have  property  so  situated. 
The  restrictions  so  long  enforced  by  Courts 
of  Equity  upon  the  marital  rights  of  a  hus- 
band are  at  once  at  an  end ;  and  the  prin- 
dpie  €f  law  that  the  whole  of  a  woman's 
property,  on  her  marriage,  vests  in  her  hus- 
band, and  is  liable  to  his  debts,  will  become 
the  doctrine  of  the  Court  of  Equity. 

This  opinion  of  the  Lord  Chancellor,  in 
oppomtion  to  that  of  the  Vice-chancellor, 
underwent  much  discussion  in  Johnson  e. 
Johnson,  1  Keen,  048.,  where  a  legacy  of 
stock  had  been  bequeathed  to  trustees  in 
trust  for  a  female  in&nt,  the  dividends  to 
be  accumulated  until  she  should  attain 
twenty-one,  and  then  the  stock  to  be  trans- 
ferred to  her  for  her  own  sole  and  separate 
nee  and  benefit,  absolutely. 

The  point  involved  in  this  case,  it  was 
aigned,  was  not  the  principle  laid  down  by 
the  Lord  Chancellor,  that  a  woman  to 
whom  separate  use*  in  property  is  given, 
may,  if  she  marries  at  a  time  when  she  has 
the  power  of  alienation,  give  that  property 
by  the  act  of  marriage  to  her  husband ;  but 
the  plaintiff  having  married  while  an  in- 
/ant,  it  was  contended  that  she  had  married 
when  she  had  not  the  power  of  alienation, 


and  that,  consequentiy,  the  act  of  marriage 
did  not  transfer  the  fund  to  the  husband, 
and  the  Matter  of  the  EoUe  contidered  the 
general  point  as  one  of  so  much  importance 
as  to  have  the  case  re-argued ;  after  which 
his  Honour,  in  giving  judgment,  said  **  he 
was  of  opinion  that  the  general  point  did  not 
arise  in  this  case.  The  opinion  of  the 
Lord  Chancellor  expressed  in  Massey  e« 
Parker,  seems  to  have  been  founded  upon 
this,  that  the  right  and  interest  of  the 
woman,  to  whose  separate  use  the  property 
was  assumed  to  be  given,  were  absolute 
before  the  marriage;  that  the  trustees  hold- 
ing the  property  absolutely  for  her,  she 
might  take  it  for  herself^  or  give  it  for  any 
one,  and  there  was  no  reason,  therefore, 
why  she  might  not  give  it  by  the  act  of 
marriage  to  her  husband.  In  the  present 
case  no  one  of  these  circumstances  occurs. 
The  estate  and  interest  of  the  woman  were 
not  absolute  before  marriage ;  the  trustees 
did  not  hold  the  legacy  absolutely  for  her, 
and  she  could  not  take  tiie  legacy  for  herself 
or  give  it  to  any  one.  She  could  not,  from 
her  in&ncy,  assign  or  dispose  of  her  contin- 
gent interest ;  and  when  the  legacy  became 
vested  and  payable,  that  is,  when  she 
attained  the  age  of  twenty-one,  and  first 
acquired  the  right  of  disposing  of  the  pro- 
perty, she  was  a  married  woinan  m  whose  \ 
f&vour,  according  to  all  the  authorities,  a 
trust  for  separate  use  will  be  valid.  I 
could  not  decide  against  the  validity  of  this 
trust  in  the  events  which  have  happened, 
without  overruling  the  case  of  Simson  e. 
Jones,  (before-cited)  which  was  decided  by 
Sir  John  Leachy  upon  much  consideration, 
I  consider  that  when  the  plaintiff  attained 
her  majority,  she  acquired  an  absolute  in- 
terest in  the  legacy  to  her  separate  use,  and 
that  she  is  entitled,  therefore,  to  have  the 
fund  transferred  to  her  for  her  separate  use, 
according  to  the  prayer  of  the  bill.* 

How  many  cases  are  to  be  found,  where 
property  limited  to  the  separate  use  of  an 
unmarried  woman  has  not  been  interfered 
with  by  settlement  upon  her  marriage,  but 
left  to  remain,  upon  the  confidence  that  the 
Court  of  Equity  would  protect  the  limita- 
tion in  need,  and  save  the  property  from  the 
control,  debts,  or  engagements  of  the  hus- 
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biiid.  This  yvna  the  case*  in  Anderson  o. 
Anderson,  when  that  protection  was  found, 
and  conBrmed  afterwards  bj  Lord  Eldon. 
It  is  no  fraud  upon  the  marital  rights  of 
the  husband,  because  it  must  be  taken  for 
granted,  that  he  knows  of  the  limitation 
before  his  marriage,  and  consents  that  the 
property  shall  remain  to  the  separate  use  of 
his  wife. 

How  many  cases  are  there  also  where  the 
limitation  is,  that  the  trustees  shall  pay  the 
interest  of  the  property  to  the  wife  for  life, 
Ibr  her  separate  use,  which  according  to  the 
doctrine  ascribed  to  the  Lord  Chancellor, 
ought  to  have  been  pud  to  the  husband, 
thus  making  the  trustees  answerable  to  the 
husband  for  a  breach  of  trust,  and  liable  to 
pay,  from  thdr  own  pockets,  the  monies  they 
have  so  paid  to  the  wife. 

llie  insecurity  such  a  doctrine  imposes 
npon  property  that  has  been  limited  to  the 
separate  use  of  an  unmarried  woman,  leads 
us  to  draw  the  conclusion,  that  the  opinion 
of  the  Lord  Chancellor  has  been  overstrained 
and  misinterpreted,  and  that  his  lordship  did 
twt  mean  to  express  as  an  opinion  which  he 
ttould  act  upofiy  when  a  case  should  come 
before  him  for  judgment,  that  prospective 
trusts  for  the  separate  use  of  an  unmarried 
woman  are  wholly  void  ab  initio^  and  that 
the  husband  by  the  act  of  marriage  alone 
obtains  an  absolute  interest  in  the  property 
previously  limited  to  the  wife's  separate 
use. 

Lord  LanqdaIiB,  in  deciding  upon  Tullett 
e.  Armstrong,(a)  foDowed  the  doctrine  so 
long  held  in  the  Court  of  Equity,  and  how- 
over  extravag  antthe  anomaly,  that  ahusband 
is  bound  to  maintain  his  wife,  and  to  pay  her 
debts,  whilst  she  is  not  bound  to  bring  any 
part  of  her  separate  property  into  the  com- 
mon stock  for  their  mutual  benefit,  yet  until 
the  legislature  shall  declare  the  law  to  be 
.  otherwise,  the  doctrine,  we  submit,  should  be 
maintained. 

We  think  that  for  the  purposes  of  this 
paper  we  have  now  said  sufficient  in  expb- 
nation  of  the  present  uncertain  and  insecure 
state  of  the  law  as  it  atfects  property  settled 


(a)  See  this  ctae  fully  reported  (upon  in  interlo- 
cutory motioD  in  the  cawe),  1  Keen,  428. 


to  tiie  separate  use  of  unmarrisd  women  f 
and  every  person  must  feel  the  misfortune 
in  which  the  women  of  this  country  will  bo 
involved  by  the  circumstances  of  two  Judges 
of  the  same  Court  deciding  upon  their  right 
to  property  in  direct  opposition  to  each 
other. 


TO  THE  EDITOR  OP  THE  LEGAL  GUIDE. 

Sir — ^The  case  forming  the  sulject  of  the 
present  communication  is  one  which  I  hope 
you  will  deem  worthy  insertion  in  your 
''  Legal  Guide,"  as  it  involves  not  thereby 
the  rights  of  an  individual,  but  that  of  the 
public. 

Suppose,  in  the  first  place,  a  public  foot- 
way leading  out  of  a  public  street  or  high- 
road, and  that  an  individued  has  property 
to  which  thb  footway  also  leads;  now,  sup- 
posing the  owner  of  the  ground,  over  which 
this  public  and  private  waygoes,  obstructs  it; 
what  remedy  has  that  individual  got  for  the 
obstruction  ?  He  can  indicty  I  imagine;  but 
it  has  been  said  by  some  of  my  fellow 
students,  that  he  could  not  sustain  an 
action,  because  his  private  right  is  merged 
in  his  public  one,  and  an  action  for  an  ob- 
struction of  a  public  way  will  not  lie  unless 
special  damage  be  proved. 

(Q.  What  amounts  to  special  damage  ?) 

I  hope  to  invoke  your  solution  of  my 
problem. 

Yours,  &c. 

In.  Statu  pupillari. 

Temple^  7th  Jan.  1839. 

OPINION  OF  THE  EDITOR. 

For  obstructing  a  passage  in  the  high- 
way without  more,  an  action  on  the  case 
will  not  lie,  for  it  is  a  public  injury  pun- 
ishable by  presentment  and  indictment ;  be- 
sides such  a  remedy  would  lead  to  a  multi- 
plidty  of  actions,  because  if  one  man  maV 
have  an  action  upon  such  occasions,  all  men 
may.  (Co.  Litt.  56.  a.)  There  must 
be  some  special  dcemage  to  maintain  an 
action.  See  Greasby  «.  Colling,  2  Bing. 
263.     1  Salk.  12. 

There  are  many  sorts  of  injtiries  which 
^^amount  to  special  damage,''  and  w^lsustain 
an  a<;f»on  for  obstruction.  It  most  be  a  ^or- 
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Henlar  injniy.  See  Rex  v,  West  Riding  of 
Yorkshire  Justices,  8  Term  Rep.  142. 
Uex  r.  Stead,  1  8tr.  686.  S.  P.  It  must 
be  direct  and  not  conseqnentiaL  Bull. 
N.  P.  26.  a. 

Formerty  the  nmedy  for  obstructiag  a 
private  way,  was  geneiaUjr  by  assize  of 
nuisance;  but  in  the  reign  of  Elizabeth, 
action  on  the  case  was  introduced,  and 
mbseqnently,  indictment  and  action  were 
both  adopted.  See  Dyer,  250.  n.  Cro. 
Eliz.  466.  S.  C.  id.  Cuitrel  v.  Church, 
S45.  Actions  have  been  maintained  in  many 
cases  of  particular  injuries.  See  Bendlows 
r.  Kemp,  cited  Cro.  £liz.  664.  Fowler  v. 
Sandm,  Cro.  Jac  446.  Maynell  v.  Salt- 
marsh,  1  Keb.  847.  Hubert  Groves,  1  Esp. 
148.  Iveson  «.  Moore,  1  Ld.  Raym,  486. 
AU  these  cases  showed  some  epedal  injury 
more  than  the  public  at  large  had  suffered. 
Very  little  injury  will  amount  at  the  pre- 
sent day  to  special  damage.  A  person 
driving  three  kden  asses,  was  delayed  four 
hoois  through  another  keeping  a  gate  shut 
across  a  public  highway^  and  it  was  held 
that  an  action  on  the  case  would  He  against 
tlie  person  who  raised  the  obstruction  as 
tlie  plaintiff  had  sustained  an  individual 
injury  or  inconvenience.  Greasly  v.  Cod- 
hng,  2  Bing.  263.  9  Mooie,  489. 

In  the  case  put  by  our  correspondent,  he 
has  not  stated  the  riffht  the  property  has  to 
the  footway,  and  the  question  was,  and 
indeed  now  is  one  of  considerable  import- 
ance ;  we  most  therefore  assume  a  grant  of 
an  occupation  way  into  the  high  road,  which 
attached  to  the  property  from  which  the 
occupation  way  led,  aa  an  eatementy  and 
which  is  the  *' public  footway,"  and  taking 
that  assumption  to  be  correct,  an  action  on 
the  case  will  lie  against  the  owner  of  the 
knd  over  which  the  way  leads  for  obstruct- 
ing it:  this  was  decided  in  Allen  v.  Or- 
mond,  8  East,  Rep.  4.,  although  there  it 
was  proved  that  the  public  in  general  bad 
used  the  way  without  denial  for  twelve 
yean,  and  it  was  contended  that  conse- 
quently, it  had  become  a  common  highway, 
Slid  ihe  phtintiff's  private  right  had  merged 
in  the  public  right,  and  that  in  this  form 
of  action  where  the  plaintiff  sued  only  as 
one  of  the  king's  subjects  against  a  stranger, 


he  could  not  complain  of  the  nuisance  witii- 
out  showing  special  damage.  The  Coukt 
holding  that  where  a  party  has  a  certain 
^dal  ri^  of  way  yranted  to  him»  he 
may  rest  upon  that  title,  and  need  not 
reaort  to  a  general  rights  especially  in  a 
case  of  tk  public  tight  of  tcay  growing  out  of 
an  occupation  toay. 


to  the  editor  op  the  legal  ovidb. 

Sir, 

I  shall  be  much  obliged  for  your  advice 
on  the .  following  point — 

A  B  was  articled  to  C  D,  and  his  articles 
expired  1st  instant,  (the  full  term  of  fiVe 
years  having  elapsed  from  the  date  thereof). 
During  such  articles  C  D  took  the  benefit 
of  the  Insolvent  Act,  and  remained  in  pri- 
son four  months — A  B,  during  that  time 
having  continued  in  his  (C  IXs)  office  ns 
clerk. 

A  B  has  given  notice  of  admission  next 
term,  and  it  is  contended — Firtt^  That  as 
C  D  was  in  prison  four  months,  A  B  could 
not  serve  him  as  clerk,  and  therefore  has 
not  completed  hie  clerkehip^  and  consequently 
is  not  entitled  to  tipply  for  admission. 

Second^  If  such  obfection  be  valid,  that 
he  cannot  now  be  assigned  (his  articles 
having  expired,  but  must  be  re-articled  in 
order  to  entitle  him  to  be  hereafter  admitted 
an  attorney)  as  there  is  no  uneapired  term 
in  such  or^nal  articles,  under  which  to 
complete  his  five  years'  service. 

Yours  obediently, 

X.  Y.  Z. 

OPINION  OF  THE  EDITOR. 

The  above  case  does  not  state  all  the 
^ts  sufficient  to  enable  us  to  give  a  decided 
opinion. 

If  A  B  continued  in  C  D's  office  as  hie 
clerk,  we  may  assume  that  C  D  had  not 
discontinued  practice  during  tiie  time  of  his 
imprisonment,  and  that  A  B  carried  on  hfs 
business  under  his  directions  and  cu  his 
clerk. 

The  2  Geo.  2.  c.  28.  enacts  that  no 
person  is  to  act  as  an  attorney  or  solicitor, 
unless  he  has  served  a  derkship  of  Jive  years 
to  an  admitted  attorney  or  soUckor  Under  a 
contract  intcriting;  and  by  the  assumption^ 
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we  have  niaed,  we  are  of  opinion  that  A  B 
has  complied  with  the  statute^  and  is  en- 
titled to  Admission. 

I^  on  the  contrary,  our  assumption  be 
incorrect,  and  that  C  D  did  discontinue  his 
practice  during  the  time  he  remained  incar- 
cerated, then  in  strictness  A  B  has  not  com- 
plied with  the  statute,  which  requires  that 
the  attomej  must  not  hare  left  or  ceased  to 
practice  during  the  five  years  of  service. 

The  court  has,  however,  recently  placed 
an  equitable  construction  upon  the  statute, 
and  we  think  that  by  A  B  serving  an  ad- 
ditional four  months  with  C  D,  under  the 
same  articles,  (although  expired,)  the  court 
will  hold  him  entitled  to  be  admitted.  We 
do  not  consider  such  a  service  to  be  within 
the  statute ;  but  the  courts  in  a  case  when 
the  clerk  had  been  absent  part  of  the  five 
years  with  his  master's  consent,  but  had 
served  on  at  the  end  of  the  five  years  under 
the  same  articles,  an  equivalent  additional 
time,  held  him  entitled  to  be  admitted  ;  see 
Exp.  Frost,  3  DowU  P.  C.  322;  1  Har.  & 
WolLlll. 

There  is  no  case  in  the  books  of  a  simikr 
nature,  and  many  must  have  arose  if  there 
had  been  anything  in  the  objection.  The 
interruption  of  service  is  by  the  act  of  the 
law,  and  is  to  be  dealt  favourably  with  on  the 
application  of  the  clerk ;  see  Hodge's  case, 
ante,  p.  27.,  and  see  also  our  opinion  upon 
another  case  of  defective  service^  ante,  p. 
101. 


lafD  XUpcrtn. 
ROLLS  COURT.— Z>«c.  12. 

Boulter  v.  Boulter. 

Mortgagees. — Injunction  to  restrain  Proceed- 
ings on  Bill  of  Foreclosure  in  the  Exche- 
quer* 

Mr.  PemberUm  applied  for  an  injunction  to 
restrain  the  representatives  of  Mr.  John  Ire- 
land, deceased,  from  proceeding  on  the  equity 
side  of  the  Court  of  Exchequer  in  a  suit  to 
foreclose  certain  mortgaged  estates  of  William 
Boulter,  deceased. 

Lord  Lanodals  said,  it  was  a  motion  by 
Mrs.  Homan,  who  by  order  of  the  Master  had 
obtained  leave  to  prosecute  the  suit  in  the 
plaintiff's  name,  to  restrain  further  proceed* 
mgs  in  a  suit  for  foreclosure  in  the  Exchequer. 
The  present  suit  was  for  establishing  the  will 


of  William  Boulter,  and  there  was  a  decr^  for 
that  purpose  in  February,  1827,  which  directed 
an  inquiry  under  what  circumstances  Henry 
Boulter  took  possession  of  the  testator's  estates, 
and  what  incumbrances  were  upon  them.  The 
estates  were  subject  to  mortgages  to  a  consi- 
derable amount,  vested  in  various  persons,  but 
the  mortgages  had  become  the  property  of 
Hill,  who  had  brought  ejectments.  In  that 
state  of  things,  Irdand,  wno  was  the  father  of 
the  testator's  widow,  interposed  and  obtained 
an  assignment  of  the  mottgases.  One  of  the 
facts  aSegtd  was,  that  Irelwa  took  possession 
of  the  estates,  and  afterwards  put  Mrs.  Boulter 
in  possession.  Ireland  was  also  a  bond  cre- 
ditor of  the  testator,  and  proved  his  debt 
through  his  own  solicitor,  who  was  not  the 
solicitor  of  the  plaintiff.  The  Master  reported 
that  there  were  several  mortgages,  that  Ireland 
paid  them  off,  took  an  assignment  of  them,  and 
had  consented  to  have  the  mortgaged  premises 
sold.  The  Lord  Chancellor's  order  confirmed 
the  report,  and  there  was  an  order  to  sell  the 
estates  out  and  out,  and  to  bring  the  purchase- 
money  into  court,  which  order  could  only  have 
been  regularly  made  with  the  consent  of  the 
mortgagee.  It  proceeded  on  the  supposition 
that  the  mortgagee  did  consent,  and  it  was 
so  stated  in  the  Master's  report.  In  October 
a  variation  was  made  in  the  order,  and  then 
the  sale  took  effect.  On  the  particulars  of 
sale  it  was  stated  in  manuscript  that  the  mort^ 
gagee  was  willing  to  let  the  whole  or  any  part 
of  the  mortgaffe-money  remain  on  the  whole 
or  any  part  of  the  lots.  By  the  biddings  it 
appeared  that  Phelps,  the  solicitor  of  Ireland, 
bid  for  lots  1  and  3,  which  were  not  sold,  and 
also  for  lot  4,  which  was  sold  to  himself,  and 
he  swore  that  he  attended  the  sale  by  the 
authority  of  Ireland  expressly  for  the  purpose 
of  consenting  to,  acmnescing  in,  ana  super- 
intending the  sale.  In  his  presence  three  lots 
were  sold,  and  the  purchasers  became  entitled 
to  the  benefit  of  their  purchases,  which  they 
would  not  have  been  unless  some  person  was 
present  from  the  mortgagee.  Soon  afterwards 
Ireland  died,  and  the  respondents  on  this 
motion  were  his  representatives,  and  it  ap- 
peared that  Henry  Boulter  died  insolvent. 
Against  him  the  suit  was  directed,  and  it  had 
since  slept.  It  was  instituted  by  persons 
beneficiaUy.  interested  in  the  estate,  who  could 
get  nothing  for  themselves  until  the  creditors 
were  paid.  The  suit  not  being  prosecuted, 
Mrs.  Homan,  a  creditor,  obtained  from  the 
Master  an  order  to  conduct  it  She  married 
Mr.  Harris,  who  purchased  lot  7,  and  was  now 
his  widow.  From  1837,  when  she  obtained 
the  conduct  of  the  cause,  she  must  be  consi- 
dered as  cognizant  of  edl  the  proceedings. 
The  first  question  was,  whether  he  (Lord 
Langdale)  was  to  attribute  to  Ireland  a  con- 
sent to  the  order  of  sale.  Ireland  was  cogni- 
zant of  the  order,  and  his  solicitor  attended  to 
consent  to  the  sale  and  to  carry  it  into  effect 
Having  acquiesced  in  it,  Ireland  was  not  at 
liberty  to  treat  it  as  a  nullity.  If  the  order 
were  not  properly  nrosecuted,  his  course  was 
clear,  to  apply  to  the  court  for  leave  to  avail 
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himself  of  his  legal  remedies  as  mortgagee, 
notwithstanding  the  order;  for  a  mortgagee 
WS&  entitled  to  all  the  remedies  his  legal  estate 
gave  him.    His  representatives  were  in  his 
sitaation,  and  after  much  delay  they  filed  a 
separate  bill  of  foreclosure  in  tne  Exchequer 
in  Trinity  Term,  1836,  when  this  suit  was  not 
in  prosecution  at  all;  for  it  was  half  a  year 
after  that  that  Mrs.  Homan  obtained  the  con- 
duct of  the  case,  and  she  desired  to  prosecute 
the  order  of  this  Court;  but  Ireland's  exe- 
cutors refused  their  consent,  and  prosecuted 
their  suit  of  foreclosure.    This  was  between 
April,  1837f  and  June,  1838.    Alltheinfor- 
maticn  necessary  for  this  motion  was  obtained 
in  April,  1837,  or  soon  after.   The  aoplication 
should  have  been  made  as  soon  as  tne  parties 
discovered  the  institution  of  the  suit  in  the 
Exchequer;  but  if  that  suit  proceeded,  the 
order  of  this  Court  of  September,  1837,  which 
had  been  so  far  executed  that  there  were 
three  purchases  under  it,  would  be  entirely 
upset.    That  could  not  be  allowed.    There 
must  be  an  injunction  to  restrain  further  pro- 
ceedings in  the  Exchequer  suit;  but  the  plain- 
t3&  in  that  suit  were  entitled  to  costs  by 
reason  of  their  not  having  been  earlier  pre- 
vented from  proceeding. 


QUEEN'S  BENCH.~Z>«?.  12, 

Sittings  at  Nisi  Prius, 

Edwabds  v.  Perrt  ft  Ux. 

Husband  and  Wife— Liability  of  Husband  to 
dAts  eontraetea  by  Wife  before  Marriage — 
effect  of  receipt  m  full  of  all  demands  by  an 
Agent, 

Mr.  Kel^  and  Mr.  Channell,  for  the  plamtifT, 
and  Mr.  Price  and  Mr.  Addison  for  the  de 
fendant. 

This  was  an  action  brought  by  the  plaintiff 
against  the  defendant,  to  recover  25/.  I7«.f  the 
balance  of  an  account  due  to  the  plaintiff 
from  the  wife  of  the  defendant  before  her 
marriage.  The  defendant  pleaded  that  the 
wife  was  not  indebted,  and  that  she  had  paid 
the  plaintiff 

It  appeared  that  Mrs.  Peny,  before  her 
marriage,  was  a  Miss  Grace  Rivers,  and  had 
purchased  a  mare  of  the  plaintiff  for  40/.  in 
the  year  1834.  The  mare  was  taken  to  Allen's 
riding  school,  where  the  lady  at  that  time  was 
receiving  riding  lessons ;  it  was  kept  in  Allen's 
stables  ror  some  time,  and  was  then  removed 
to  Stamford  Street,  Blackfriars,  the  lady  oc- 
casionally riding  it  in  the  park,  and  it  was 
suggested  that  on  this  removal  the  plaintiff 
had  paid  5/.  I7s,  for  the  keep  of  the  mare  at 
Allen's  stables.  After  the  mare  had  been 
some  time  in  the  possession  of  Miss  Rivers, 
she  caused  it  to  be  ^en  to  Tattersall's,  where 
it  was  sold  for  50/.  Captain  Perry  subse- 
quently took  the  benefit  of  the  Insolvent 
Debtors'  Act,  and  in  his  schedule  he  men- 
tioned the  mare  as  having  been  the  property 


of  hift  wife,  as  having  been  sold  for  50/.,  and 
further,  thsit  as  the  mare  had  been  his  wife's 
property,  she  was  permitted  to  take  the 
money. 

A  witness  proved  that  he  had  paid  the 
plaintiff  20/.  for  Miss  Rivers,  and  a  receipt 
was  put  into  his  hands,  in  which  he  admitted 
having  received  of  Miss  Rivers  20/.,  which  he 
had  paid  to  Mr.  Edwards  as  the  iMilance  of 
account  for  a  mare  which  Miss  Rivers  had 
bought  of  him.  But  he  had  no  authority 
from  the  plaintiff  to  give  any  such  receipt. 
He  had  written  it  at  the  dictation  of  Miss 
Rivers. 

Mr.  Price  contended  that  the  receipt  evi- 
dently showed  that  the  plaintiff  had  been  paid 
in  fuU,  and  that  he  could  not  now  recover. 

The  Jury  returned  a  verdict  for  die  pl^tiff 
for  the  amount  claimed* 

Lord  Denkan  then  said  that  there  was  no 
imputation  on  Captain  Perry  for  defendin|^ 
this  action,  as  he  was  fully  justified  in  sup- 
posing that  the  witness  who  had  nven  the 
receipt  was  the  authorized  agent  of  we  plain- 
tiff. 


A  husband  is  liable  to  his  wife's  debts, 
contracted  before  marriage,  whether  he  has 
any  portion  with  her  or  not,  because  by  the 
marriage,  the  husband  acquires  an  absolute 
interest  in  the  personal  estate  of  the  wife, 
and  the  receipt  of  the  rents  and  profits  of 
her  real  estate  during  the  coverture ;  and 
whatever  accrues  to  her  by  her  labour  or 
otherwise,  during  the  coverture,  belongs  to 
the  husband ;  so  that  in  favour  of  creditors, 
and  that  no  person's  act  should  prejudice 
another,  the  law  makes  the  husband  liable  to 
those  debts  with  which  he  took  her  attached ; 
but  if  Skfeme  sole  indebted  marries  and  dies, 
the  husband  is  no  longer  liable,  and  the  debts 
must  be  recovered  in  the  life-time  of  the 
wife,  and  if  tbe  husband  dies  before  the 
debt  is  recovered,  the  wife  surviving  is 
liable. 

Where  a  man  marries  an  administratrix 
to  a  former  husband,  who  in  her  widowhood 
wasted  the  assets  of  her  intestate,  he  makes 
himself  liable  to  the  debts  of  the  intestate 
during  the  Hfe  of  the  wife,  and  it  has  been 
held  that  in  equity  the  creditors  of  the  first 
husband  may  follow  the  assets  in  the  hands 
of  the  second  husband  after  the  death  of  the 
wife. 

And  where  the  husband  and  wife  (execu- 
trix) admit  assets  in  a  suit,  the  assets  become 
a  debt  due  from  the  husband,  and  may  be 
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prcrved  under  a  fiat  of  bankniptof  against 
him. 

In  an  action  of  this  nature  (debt  due  from 
the  wifB  before  marriage),  the  husband  and 
wife  must  be  joined  as  defendants. — ^Ed, 

COURT  OF  EXCHEQUER  CHAMBER, 
Sitting  as  a  Court  of  Appeal, — Jan,  9. 

Tyson  v.  Smith. 
Writ  of  Error. 

Trespass  upon  'a  Manor  by  holding  a  Fair — 
Plea  of  Justification — Ancient  usage. 

A  writ  of  error  before  the  Judges  of  the 
Common  Pleas  and  the  Barons  of  the  Ex- 
dieouer  upon  a  jnd^mjent  given  by  the  Court 
of  Iking's  Bench  m  aa  action  of  trespass. 
The  lora  of  a  manor  in  Cumberland  brought 
his  action  against  the  defendant,  who,  with 
other  persons,  had  entered  upon  the  manor, 
and  erected  stalls  and  booths,  and  committed 
other  trespasses  without  his  leave.  The  de- 
fendant pleaded  a  justification,  which  was 
founded  upon  the  authority  of  a  custom  in 
that  place,  alleging,  that  from  all  time  it  had 
been  usual  to  hold  a  fair  upon  the  common  in 
ouestion,  that  such  fair  commenced  upon  the 
nrst  Monday  after  Pentecost,  and  was  conti- 
nued upon  every  alternate  Monday,  until  the 
feast  of  All  Souls ;  that  every  victualler  who 
resorted  to  the  fair  Jiad  the  privilege,  from 
ancient  usage,  of  entering  upon  the  common 
the  day  befive  the  fair  and  or  erecting  booths 
and  staUs  for  the  purpose  of  accommodation 
and  refreshment,  and  that  such  persons  pos- 
sessed on  the  same  authority  the  right  of  con- 
tinuinff  until  the  day  after  the  final  conclu- 
sion of  the  fair,  up<m  the  condition  of  paying 
to  the  lord  of  the  manor  a  rent  or  acknowledg- 
ment of  2d.,  if  reasonably  and  lawfiilljr  de- 
manded. As  this  plea  went  to  the  justifica- 
tion of  the  whole  trespass,  and  was  considered 
by  the  Court  of  Queen's  Bench  a  sufficient 
answer  to  the  action,  that  Court  gave  judg- 
ment in  favour  of  the  defendant. 

The  ffround  upon  which  ^e  judgment  was 
impeached  was  that  the  alleged  custom  was 
unreasonable  in  its  nature,  and  therefore  in- 
valid in  law. 

The  Lozd  Chief  Justice  TtNDiU.  delivered 
the  judgment  of  the  Court  of  Error. 

His  Iiordship  said  that  a  custom  was  a 
usage  which  had  obtained  the  force  of  law, 
and  that  it  must  therefore  be  certain  in  its 
character,  reasonable  in  its  nature,  and  must 
have  existed  from  time  beyond  memory,  with- 
out any  interruption.  The  reasonableness  of 
the  custom  was  the  only  point  here  in  contro- 
versy, and  that  question  it  belonged  to  -the 
judges  to  decide.  A  custom  was  not  to  be 
deemed  unreasonable  merely  because  it  was  in 
opposition  to  some  general  rule  of  law,  as  the 
Gttstomof  Borough-£iglish,  which  was  opposed 
to  the  law  of  descents  \  and  the  custom  oi  Kent, 


which  was  in  opposition  to  the  law  of  escheats ; 
still  less  was  it  to  be  thought  unreasonable 
upon  account  of  its  bein^  in  opposition  to  the 
interests  of  a  private  individu^,  as  the  custom 
which  entitled  one  man  to  turn  his  plough 
upon  the  headlands  of  another.    But  if  the 
custom  was  in  opposition  to  the  public  good, 
or  if  it  was  only  good  for  one  and  bad  for 
many,  it  then  wanted  the  qualities  which 
alone  could  entitle  it  to  rank  as  a  portion  of 
the  common  law  of  the  land.    Of  this  kind 
was  a  custom  that  a  commoner  should  not 
put  his  beasts  upon  the  common  until  the 
lord  had  put  in  his  ,*  or  that  ^e  lord  should 
be  entitled  to  a  fine  of  3/.  upon  every  pound- 
breach committed  within    nis  manor  by  a 
stranger;  or  that  the  lord,  finding  Strang 
cattle  in  his  demesne,  may  seise  and  detain 
them  until  he   received  whatever   fine  he 
should  demand  for  the  ii\jiiry.    These  and  all 
similar  customs   were  void  and   illegal,  as 
being  such  to  which  it  was  impossible  to  sup- 
pose that  the  public,  or  any  portion  of  it, 
would   voluntarily  consent,   and   as   being, 
therefore,  founded  upon  wrong  and  usurpation. 
The  custom  had  not,  however,  in  the  present 
case,   been  objected  to   upon   any  of  the 
grounds  already  mentioned,  but  upon  three 
grounds  altogether  distinct    First,  that  the 
custom  as  alleged  was  so  general  as  to  be  a 
part  of  the  common  law ;  secondly,  that  by 
reason  of  such  generality  it  was  incapable 
of  being  executed ;  and  thirdly,  that  what 
the  parties  claimed  in  the  case  was  an  actual 
profit   out   of    the  land,    and   not   a  '  cus- 
tomary  easement   in   the  soil  of  another. 
With    resard    to   the  first   objection,   the 
Court   did    not   consider  that   the    custom 
was  too  general  in  respect  of  the  class  in 
whose  favour  it  had  been  set  up,  as  it  was 
only  available  for  such  victuallers  as  came  to 
keep  the  foir,  and  came  at  a  fixed  and  definite 
period  of  the  year.    The  term  "  victuallers" 
did  not  now  include  so  large  a  class  as  in 
former  times,  and  the  word  must  be  under- 
stood in  the  sense  which  it  bore  at  the  present 
day,  namely,  as  only  applicable  to  those  per- 
sons who  were  licensea  oy  law  to  keep  houses 
of  entertainment  for  the  accommodation  of  the 
public.    It  had  been  said,  that  the  number 
even  of  these  may  be  so  large  as  to  occupy  all 
the  ground  allotted  for  the  fair,  and  to  ex- 
clude all  other  persons  having  a  right  to  set 
up  booths  upon  the  common,  as  well  as  the 
public  at  large.     But  this  was  an  observation 
which  would  also  apply  to  all  other  classes  of 
dealers  who  resorted  to  the  foir,  and  was  not 
an  objection,  properly  speaking,  against  the 
custom  itself,  out  an  mtimation  of  an  incon- 
venience which  may  result  from  its  enjoy- 
ment.    The   inconvenience   was   one   very 
unlikely  to  occur,  and  if  it  ever  should  occur 
at  all,  it  would  certainly  cure  itself,  and  never 
happen  a  second  time;  and  no  inconvenient 
result  of  a  custom  could  render  the  custom 
void,  unless  such  result  were  certain,  real,  and 
of  general  extent    With  regard  to  the  objec- 
tion that  the  right  claimed  was  that  of  maUng 
a  profit  of  the  ground,  and  not  a  mere  i 
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modatka  upon  the  soil  of  another,  the  Court 
did  not  think  it  had  any  weight.  A  right  on 
the  part  of  th^  landlord  to  receive  hy  custom 
a  certain  payment  for  stallage,  and  to  distrain 
for  it  in  the  event  of  a  refusal  to  pay,  was  a 
perfectly  valid  custom— any  right,  and  there 
seemed  no  reason  why  a  converse  privilege 
should  not  also  exist  upon  the  part  of  the 
pnblic  to  have,  according  to  ancient  usage,  a 
right  to  erect  the  stalls  in  the  locali^  in 
question,  upon  the  payment  of  the  fee. 

The  Comt,  upon  the  whole  case,  were  of 
opinion,  that  the  custom  was  legal  and  valid, 
and  founded  upon  agreement  evidenced  by 
assent  firom  the  earliest  period  to  the  present, 
and  therefore  decided  tnat  the  judgment  of 
the  court  below  ought  to  be  affirmed. 


Zair;  Sojmit  StqJtMSBp's  Sum- 
mary, and  Arehbold's  work  by  Jervis. 
Take  also  WoodfaH's  Landlord  and  1*enant^ 
and  PhillippB  on  Evi4^oe.  These  are 
quite  enough  to  occupy  two  years. — Ed. 


XO  THB  BDITOB  07  TBS  LBGAL  GUIDE. 

Sir — ^Knowing  your  willingness  to  give 
every  information  to  assist  Articled  Clerks 
in  preparing  to  pass  their  examination,  I 
am  satisfied  you  will  readily  advise  me  the 
best  course  to  pursue  under  the  following 
circumstances.     I  have  served  three  yean 
of  my  time,  which  have  been  employed 
entirdy  in  the  practical  part  of  the  pro- 
fession, and  as  there  are  npw  but  two  years 
remaining,  I  beg  to  be  informed,  so  as  to 
devote  that  period  to  the  best  advantage, 
what  books  (on  the  five  different  branches) 
you  would  leoommend  me  to  stndy,  so  as 
to  enable  me  to  pass  my  examination  with 
credit. 

I  am.  Sir, 
Your  obedient  and  humble  servant, 

D.  R. 

If  our  laws  be  not  again  altered,  D.  R. 
win  do  well  to  read  up  the  following  books, 
fint  getting  beside  him  a  Ck>mmon  Place 
or  Practice  Book,  and  write  up  as  he  goes, — 
Begm  with  Western's  Oommentaries,  which 
comprises  all  the  new  law9 — ^particularly  the 
diapters  on  the  administration  of  justice, 
ciyil  and  criminal — B.  1.  Chapters  9  to  14, 
inclusive,  also  B.  2.  o.  9.  8.  2.;  and  the 
Index,  which  is  very  copious,  will  guide  him 
to  other  points.  The  Appendix  contams 
aQ  the  new  Real  Property  Laws — ^for  Ciw- 
wyancin^.  Take  Sugden,  Watkins,  At- 
kinson, and  Hayes's  works — ^for  Common 
Law  and  Bankruptcy;  Arehbold's  and 
Tidd's  works  —  for  Commercial  Law ; 
Chitty's  works— for  jG^ttyy  Fonblanque's 
Treatise  and  Grant's  Practice — for  Ot- 


IbviixmU  in  ^%  Courtis. 

CHANCERY  SITTINGS. 

HiJiAiry  Term,  1839. 

Lord  Chancellor,  at  Westminster. 

January, 

Friday  ll.—Cause,  Hardman  r.  l^Uames, 
part  heard.  ^  ^.  , 

Petition. — In  re  Poor  Knights  of  Wmdsor. 

Appeal  Motions.-— Andrews  <?.  Waltqn — the 
Same  v.  th^  Same— Nedby  «.  Nedby — Cur^ 
V.  Cutts. 

Saturday  14. — ^Petitions  and  Appeals. 

Monday  14,  Tuesday  15,  Wednesday  16.— 
Appeals  and  Causes. 

Thursday  17. — Appeals,  Motions,  and  ditto. 

Friday  18,  Saturday  19,  Monday  21,  Tues- 
day 22,  Wednesday  23.— Appeals  and  Causes. 

Thursday  24.— Appeals,  Motions,  and  ditto. 

Friday  25,  Saturday  26,  Monday  28,  Tues- 
day 29,  Wednesday  30.— Appeals  and  Causes. 

Thursday  31.— Appeals,  Motions,  and  ditto. 

Vice-Chancbllor,  at  Westminster. 
JantLary. 

Friday  11. — ^Motions. 

Saturday  12.— Petition  day. 

Monday  14,  Tuesday  15,  Wednesday  16.— 
Remaining  Petitions;  Attorney  General  v, 
Ellison,  put  heard,  and  Pleas  and  Demurrezs. 

Thursday  17.— Motions. 

Friday  18. — Short  causes,  unopposed  Peti- 
tions previous  to  General  Paper. 

Saturday  19,  Monday21,  Tuesday22,  Wed- 
nesday,  23. — Pleas,  Demurrers,  Exceptions, 
Causes,  and  further  Directions. 

Thursday  24 — Motions. 

Friday  25.— Short  Causes,  unopposed  Peti- 
tions previous  to  General  Paper. 

Saturday  26,  Mond^  28,  Tuesday  29,  Wed- 
nesday 30.— Pleas,  Demurrers,  Exceptions, 
Causes,  and  further  Directions. 

Thursday  31.— Motions. 

Master  of  the  Rolls,  at  Westminster. 
January. 

Friday  1 1  .—Motions. 

Saturday  12.— Petitions  in  General  Paper. 

Monday  14,  Tuesday  15,  Wednesday  16.— 
Pleas,  Demurrers,  Causes,  further  Directions 
and  Exceptions. 

Thursday  17.— Motions. 

Friday  18,  Saturday  19,  Monday  21,  Tuesday 
22,  Wednesday  23.— Pleas,  Demurrers,  Causes, 
further  Directions  and  Exceptions. 

Thursday  24. — ^Motions. 

Friday  25,  Saturday  26,  Monday  28,  Tucs- 
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daj29. — Pleaa,  Demurren,  Causes,  further 
Direcdonsiiiid  ExceDtions. 

Wednesday  30. — Petitions  in  the  General 
Paper. 

Thuifiday  31.-7-Motions. 

"At  the  Rolls. 

Friday,  Feb.  1st, — Short  Causes  after  swear- 
ing in  tne  Solicitors.      ...j 

Short  and  consent  Caii^,  and  consent  Pe- 
titions eveiy  Tuesday  at  the  Sitting  of  the 
Court. 

Court  of  Exchequer  Chamber 

Errors  from  the  Queen's  Bench  to  be  taken 
in  the  first  Monday  after  term;  from  the  Com- 
mon Pleas  upon  the  second;  and  from  the 
Exchequer  upon  the  third;  and  the  Court  on 
€ach  occasion  will  proceed  de  die  in  diem  until 
the  whole  of  each  particular  class  of 
shall  be  disposed  of.  • 


TO  CORRESPONDENTS. 

Among  our  many  correspondents,  we  find 
some  puns-taking  men  who  have  talents, 
which,  well  directed,  will  lead  to  their 
future  good,  and  whom  we  are  quite  disposed 
to  assist  as  fiur  as  in  us  lies :  we,  at  the  same 
time,  must  do  even  justice.  Such  men, 
therefore,  must  not  feel  disappointed,  or 
neglected,  if  they  do  not  see  their  works 
inserted  immediately.  Our  space  is  limited, 
and  we  have  exceeded  our  propise  in  order 
to  be  use/id — a  very  unusual  benefit  granted 
by  Editors  of  periodicals,  who  gain  nothing 
in  return  for  additional  labour,  and  in  this 
Journal  that  is  of  no  ordinary  kind.  We 
promised  but  one  original  article^ — we  now 
give  two,  sometimes  three,  besides  annotations 
upon  the  current  business  of  the  courts. 

The  Answers  to  the  Problems  also  require 
from  us  much  time  and  attention;  we  spare 
neither,  that  this  paper  may  be  of  such 
utility  to  Articled  Clerks,  that,  in  the  course 
of  time,  it  shall  become  their  text  book  for 
passing  tbdr  examinations;  and  to  the 
profession  at  large  a  useful  Table  book  for 
daily  practice,  upon  the  contents  of  which 
implicit  reliance  may  be  placed. 
;  «  H.  D.  M.-— We  have  complied  with  his 
request,  though  his  communication  has 
arrived  at  the  eleventh  hour — his  industry 
deserves  encouragement. 

**  F.C."  is  under  consideration. 

"  S.  B.  v.*  shall  be  answered  in  our 
next.  - 


"  Sarisburiensis*'  is  under  consideration. 

The  Annual  Subscription  to  the  stamped 
Edition  of  the  Legal  Guide  will  be  £  1  10s. 
on  payment  of  which,  it  will  be  sent,  post- 
age free,  to  any  part  of  the  United^Kingdom. 


ERRATUM. 


Page  158.  Examination  of  Articled  CUAm,  fnr 
"continued  from  page  41,"  read  "Questions  put  at 
the  Examination  in  Hilary  Term,  >838." 


Just  Published  in  Svo.  Price  3s. 

REMARKS  ON  CPPYHOLD  ENFRAN- 
CHISEMENT, freeing  the  subject  from 
its  apparent  Complication  and  Difficulty;  and 
with  given  TABLES  and  RULES,  enabling 
any  I^rd  Steward,  or  Copyholder,  without 
previous  Studv,  to  compute  with  the  greatest 
ease  and  witn  Mathematical  Accuracy,  the 
Value,  8^c,  ijrc  Sfc,  By  Rolla  Rouse,  Esq., 
of  the  Middle  Temple,  and  of  Melton,  Suf- 
folk, Conveyancer,  Author  of  the  "Practical 
Man,"  "Copyhold  and  Court-Keeping  Prac- 
tice," &c.  &c. 

Also  m  8tH).  Price  \As, 
A  BREVIARY  OF  THE  POOR  LAWS, 

INTENDED   FOE 

THE  USE  OF  JUSTICES  OP  THE 
PEACE,  GUARDIANS  OF  THE 
POOR,  and  PARISH  OFFICERS  IN  AND 
OUT  OF  UNIONS,  By  William  Robinson, 
LL.D.,  of  the  Middle  Temple,  Barrister-at- 
Law. 

Just  Published,  Price  bs.  No.  51  of 

THE  MIRROR  OF  PARLIAMENT, 
Session  1  Victoris,  1837-8. 

Published  at  No.  22,  Cockspur  Street, 
Charing  Cross ;  and  also  by  Longman,  Orme, 
Brown,  Green,  and  Longmans,  Paternoster 
Row;  John  Murray,  Albemarle  Street;  and 
John  Richards  and  Co.,  194,  Fleet  Street. 

Subscription,  Five  Shillings  a  Week  during 
the  entire  Session,  (exclusive  of  the  Index, 
Abstract  of  Parliamentary  Papers,  &c.  &c.) 

"This  is  a  periodical  of  ver^r  great  use  to 
that  part  of  the  Le^  Profession  who  have 
parhamentary  practice.  To  the  member  of 
parliament  and  general  reader  it  affords  abund- 
ant information  of  the  transactions  in  the 
House  of  Lords  and  Commons." — Legal 
Guide. 

London:  John  Richards  &  Co.,  Law  Book* 
seller,  &c.  194,  Fleet  Street 
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LAWS  OF  REAL  PROPERTY. 

Essay  I. 
(Oonttnued  Jh>m  p,  163.) 

ON  THE   TITLE   A   PURCHASER   MAY 
REQUIRE. 

The  new  Statute  of  Limitatums^  relating  to 
Real  Property^  3  4-4  IF,  4.c.  27. 

Eccleiioitical  Benejicee^ — Quare  Impedit 
and  other  Eeclesioitical  Writs, 

SECTION  32.  enacts  that  in  the  con- 
strnction  of  this  act  every  person 
daiming  a  right  to  present  to  or  bestow 
uj  ecclesiastical  benefice  as  patron  thereof, 
hj  virtne  of  any  estate,  interest,  or  right 
which  the  owner  of  an  estate  tail  in  tlie 
adYowson  might  have  barred,  shall  be 
deemed  to  be  a  person  claiming  through 
the  person  entitled  to  such  estate  tail,  and 
the  right  to  bring  any  quare  impedit  action 
or  sait  shall  be  limited  accordingly ;  and  by 
sec.  33.  it  is  provided,  that  after  the  3l8t 
%  of  December,  1833,  no  person  shall 
^g  any  quare  impedit^  or  other  action  or 
any  suit,  to  enforce  a  right  to  present  to,  or 
Wstow  any  ecclesiastical  benefice,  as  the 
patron  thereof,  after  the  expiration  of  one 
hundred  years  from  the  time  at  which  a 
clerk  shall  have  obtained  possession  of  such 
^ficc  adversely  to  the  right  of  presenta- 
tion or  gift  of  such  person,  or  of  some 
person  through  whom  he  claims,  or  of  some 
preon  entitled  to  some  preceding  estate  or 
^^terest,  or  undivided  share,  or  alternate 
^t  of  presentation  or  gift,  held  or  derived 
VouL 


under  the  same  title,  uidess  a  clerk  shall 
subsequently  have  obtained  possession  of 
such  benefice  on  the  presentation  or  gift  of 
the  person  so  claiming,  or  of  some  person 
through  whom  he  claims,  or  of  some  other 
person  entitled  in  respect  of  an  estate,  share, 
or  right,  held  or  derived  under  the  same 
title;  and  by  sec.  34.  it  is  enacted,  that  at 
the  determination  of  the  period  limited  by 
tliis  act  to  any  person  for  making  an  entry, 
or  distress,  or  bringing  any  writ  of  quare 
impedit,  or  other  action  or  suit,  the  right 
and  title  of  such  person  to  the  land-rent  or 
advowson,  for  the  recovery  whereof  such 
entry,  distress,  action,  or  suit  respectively 
might  have  been  made  or  brought  within 
such  period  shall  be  extinguished.  These 
sections  are  very  important  as  regards  the 
title  that  must  now  be  required  to  ad- 
Toweons, 

We  have  before  stated  that  heretofore  no 
statute  of  limitations  ran  against  the  title  to 
advowsons;  and  it  was  declared  by  the 
statute  32  Hen.  8.  c.  2.  that  it  should  not 
extend  to  any  writ  of  right  of  advowson, 
qwire  impedit^  or  assign  of  darrein  present- 
ment,  or  jus  patronatus.  The  reason  for  this 
exception  was,  because  it  might  happen 
that  the  title  to  an  advowson  might  not  be 
called  in  question,  or  the  right  be  tried  within 
the  sixty  years  prescribed  as  a  limitation  to 
other  actions  by  that  statute.  The  same 
reason  led  to  the  limitation  of  100  years  by 
the  present  statute;  and  in  all  purchases  of 
advowsons  now  the  vetidor  must  shew  a  title 
of  at  least  100  years.  There  are  many  in- 
stances where  two  successive  incumbents 
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haveoontmued  for  upwards  of  100  years. 
Sir  Edward  Coke,  in  his  2  Inst.  (115.)  re- 
lates that  there  was  a  parson  of  one  of  his 
churches  that  4iad  been  incumbent  there 
above  50  years;  nor  were  instances  wanting 
to  prove  our  last  position,  and  that  had, 
therefore,  the  kst  of  these  incumbents  been 
the  clerk  of  a  usurper,  or  had  he  been  pre- 
sented by  lapie^  it  would  have  been  ne- 
oessaiy  and  unavoidable  for  the  patron,  in 
case  of  a  dispute,  to  have  recurred  back 
above  a  century  in  order  to  have  shewn  a 
clear  title  and  seizin  by  presentation  and 
admission  of  the  prior  incumbent.  Sir  W. 
Bhickstone,  in  his  Commentaries,  vol.  iii.  p. 
250.,  also  relates  an  instance  of  two  succes- 
sive incumbents  of  the  rectory  of  Ghelsfield 
cum  Famborougk,  in  Kent,  that  continued 
120  yeais,  of  whom  the  former  was  i^dmitted 
in  1650,  the  latter  in  1700,  and  died  in 
1 75 1 .  Every  abstract  of  title  to  an  ad  vow- 
son  should  contain  aU  presentations  and  ad- 
missions, and  by  whom  made,  as  the  patron 
or  owner  of  the  advowson. 

The  present  limitation  vnll  render  ad- 
vowsons  of  greater  value  than  heretofore; 
when  they  were  of  a  very  precarious  nature, 
owing  to  the  want  of  some  limitation  upon 
which  a  purchaser  might  rely,  no  person 
was  absolutely  safe  in  purchasing  an  ad- 
vowson. 

Under  a  writ  of  guars  impedit  (which 
is  an  ancient  writ)  the  patron  only,  and 
not  the  derk,  is  allowed  to  sue  the  distur- 
ber. It  commands  the  latter,  the  bishop, 
the  pseudo-patron  and  his  clerk  to  permit 
the  plaintiff  to  present  a  proper  person 
(without  specif3ring  the  particular  clerk)  to 
his  vacant  church,  and  which  he  alleges 
the  defendants  obstruct  him  in  doing ;  and 
unless  they  do  so  then,  that  they  appear  in 
Court  to  shew  cause  why  they  obstruct 
him.  F.  N.  B.  32.  2  Inst.  356.  Booth, 
223.  Malloiy's  Quoere  impedit.  Com. 
Dig.  tit.  Quare  Impedit^  D.  tit.  PUader^ 
3. 1.  1.     3  Chit.  PI.  1301.     1  Rose,  100. 

After  thb  writ,  if  the  plaintiff  should 
suspect  that  the  bishop  will  admit  the  de- 
fendants, or  any  other  clerk  pending  the 
suit,  he  may  have  the  prohibitory  writ 
called  a  ne  admittas^  (F.  N.  B.  37.)  and 


should  the  bishop,  after  service  upon  him  of 
this  vmt>  admit  any  clerk,  although  the 
patron's  right  may  have  been  found  in  a 
jure  patronahAi^  then  after  getting  judgment 
in  the  quanre  impedit^  the  plaintiff  may  re- 
move the  incumbent  if  the  clerk  of  a  stranger, 
by  writ  of  eeire  fadaSy  (2  Sid.  94.)  and 
may  have  a  special  action  against  the  bishop, 
called  a  quare  incumbravit^  to  recover  the 
presentation,  as  well  as  for  damages  for  the 
injury  done  him  by  incumbering  the  church 
with  a  clerk  pending  the  suit,  and  after  the 
ne  admitUu  received.  (F.  N.  B.  48.)  But 
if  the  bishop  has  incumbered  the  church 
by  instituting  a  derk  before  the  ne  admittas 
issued,  no  quare  incumbravit  lies;  the  patron 
is  in  that  case  left  to  \mquasre  impedit  merely. 

This  writ  is  excepted  out  of  sec.  36  of 
this  new  Statute  of  Limitations,  which  abo- 
lishes real  and  mixed  actions,  nor  is  it  affected 
by  the  Uniformity  of  Process  Act,  2  W.  4. 
C.39. 

If  upon  the  trial  the  plaintiff  should  get 
judgment  to  recover  the  presentation,  and  the 
church  be  full,  he  may  remove  the  clerk, 
unless  it  were  filled  pendente  lite  by  U^^ 
to  the  ordinary,  he  not  being  party  to  the 
suit,  and  in  such  case  the  plaintiff  loses  his 
presentation /?ro  hoc  viee^  but  he  is  entitled 
to  recover  from  the  pretended  patron  de- 
fendant, two  years'  full  value  of  the  church, 
as  a  satis&ction  for  the  time  lost  by  his 
disturbance,  or  in  case  of  his  insolvency  he 
may  be  imprisoned  for  two  years,  (stat. 
Westmr.  II.  13  Ed.  1.  c.  5.  s.  2.)  Should 
however  the  church  remain  void  at  the  end 
of  the  suit,  then  the  party  getting  judg- 
ment may  have  a  vmt  directed  to  the 
bishop  ad  admiUendum  clericum^  (F.  N.  B. 
38.)  and  if  the  bishop  does  not  admit  the 
clerk  of  such  party,  he  may  sue  the  bishop 
by  writ  of  quare  nan  admieity  and  recover 
damages.  (F.  N.  B.  47.) 

When  single  damages  are  given  by  a 
statute  subsequent  to  the  statute  of  Glou- 
cester, (6  Edw.  I.e.  1.  s.  2.)  in  a  new  case, 
wherein  no  damages  were  previously  re- 
coverable, it  has  been  doubted  whether  the 
phuntiff  shall  recover  costs  if  they  are  not 
mentioned  in  the  statute.  The  rule  in 
Pilfold'scaaey  (lOCoke,  116.a.)i8,that  he 
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shaH  noty  and  accordingly  it  was  holden, 
that  the  plaintiff  was  not  entitled  to  costs 
in  fwwv  impedity  wherein  damages  were 
given  by  the  statute  Weetm.  sec.  3 ;  but  it 
having  been  found  that  the  delay  and  ex- 
pense of  recovering  advowsons,  and  the 
rights  of  patronage  and  presentation  to 
ecclesiastical  benefices  by  actions  of  quare 
mpedii  were  much  increased,  by  reason  of 
the  defendants  in  such  actions  not  being 
liable  for  the  payment  of  costs,  and  the  true 
patrons  were  thereby  frequently  deterred 
from  the  prosecution  of  their  just  rights; 
and  it  being  deemed  escpedient  to  afford 
farther  protection  to  incumbents  of  advow- 
sonsy  from  vexatious  and  unfounded  pro- 
eeedings  to  disturb  them  in  the  enjoyment 
thereof;  the  statute  4  &  5  W.  4.  c.  39, 
oiacted,  that  in  all  vmts  and  actions  of 
quare  impedU  issued  or  to  be  brought  in 
England,  Wales,  or  Ireland,  where  a  verdict 
afaall  pass  or  be  given  for  the  plaintiff  in 
any  such  writ  or  action,  in  addition  to  the 
damages  to  which  he  is  by  law  now  en- 
titled, shall  also  have  judgment  to  recover 
his  full  costs  and  charges  against  the  defend- 
ant therein,  to  be  assessed,  taxed,  and  levied 
in  such  manner  and  form  as  costs  in  per- 
sonal actions  are  now  by  law  assessed,  taxed, 
and  levied.  And  where  in  any  such  writ 
or  action,  the  plaintiff  therein  shall  discon- 
tinue, or  be  nonsuited,  or  a  verdict  shall  be 
had  against  him,  that  then  the  defendant 
in  every  such  writ  or  action  shall  have 
judgment  to  recover  his  full  costs  and 
chajges  against  the  plaintiff  therein,  to  be 
aasesed,  taxed,  and  levied  in  manner  afore- 
said; provided  alwa3rs  that  no  judgment  for 
costs  shall  be  had  against  any  archbishop, 
bidiop,  or  other  ecclesiastical  patron.or  in- 
cumbent; if  the  judge  who  shall  try  the 
cause,  or  if  there  shall  be  no  trial  by  a 
jury,  the  court  in  which  judgment  shall 
be  given,  shall  certify  that  such  archbishop, 
bishop,  or  other  ecclesiastical  patron,  or 
incumbent,  had  probable  cause  for  defend- 
ing such  action ;  but  in  no  case,  when  the 
defence  to  any  such  action  shall  be  grounded 
upon  a  presentation  or  presentations,  colla- 
tion or  collations,  previously  made  to  any 
ben^ce,  shall  such  presentation  or  presen- 


tations, collation  or  coUations,  be  deemed 
or  considered  probable  cause  for  defending 
such  action. 

The  Costs  in  Quare  ImpedU  have  also 
been  much  lessened  by  the  new  rules  of 
pleading.  Now,  where  a  title  is  deduced 
through  a  number  of  successive  links,  the 
court  will  only  allow  the  defendant  to  tra- 
verse the  material  allegation,  and  not  to  take 
issue  on  every  distinct  averment  of  fact  im- 
material to  the  decision  of  the  cause.  See 
Whale  V.  Lenny,  5  Bing.  12, 13.  In  Gully 
V.  the  Bishop  of  Exeter,  2  Moore  &  P.  105 ; 
4  Bing.  625;  5  Bing.  42.  S.  G.  in  Quare 
ImpedU^  the  phuntiff  in  the  declaration  set 
out  his  title  to  an  advowson,  commencing 
in  1 603,  and  which  was  principally  founded 
on  a  deed  of  1672,  and  the  defendants 
claimed  under  a  subsequent  deed,  executed 
by  the  same  party  in  1692,  and  traversed 
every  material  allegation  in  the  declaration 
in  forty-three  several  pleas.  The  Court  of 
Common  Pleas,  after  nonsuit  and  a  rule 
absolute  for  a  new  trial,  rescinded  the  origi- 
nal rule  to  plead  several  matters,  and  order- 
ed tusenty-tvDo  pleas  to  he  struck  out ;  and, 
eventually,  confined  the  defendant  to  Uco 
only  which  went  to  dispute  the  validity  of 
the  deed  of  1672. 

Quare  ImpedU  may  still  be  commenced 
by  original  writ,  2  Tidd  s  Prac.  62;  the 
process  is  by  summons,  attachment,  and 
distress.  Tyrell  v.  Jenner,  3  Moore  &  P. 
648 ;  6  Bing.  283.  And  it  is  a  question 
whether  more  than  one  count  will  be  allow- 
ed in  a  declaration.  See  Shepherd  v.  Bishop 
of  Chester,  4  Moore  &  P.  130;  6  Bing. 
435. 

The  same  observation  applies  upon  sects. 
33  &  34,  as  we  have  before  (a)  had  occa- 
sion to  make  upon  sect.  28. 

The  time  limited  as  a  bar  to  the  recovery 
of  an  advowson  is  peremptory,  and  tJiere  is 
no  saving  clause  for  persons  under  disabUi- 
ties.  We  are,  however,  of  opinion  that 
sect.  16  will  apply,  in  which  case,  persons 
labouring  under  disabilities,  will  be  entitled 
to  a  further  period  of  ten  years  (5). 


(a)  Ante,  p.  130. 

(6)  See  our  observations  and  the  case  before  cited 
upon  this  subject,  ante,  p.  130. 
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Answer  to  Problem  X. 


TO  THE  EDITOR  OF  THE  LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  X. 

What  are  the  incidents  to  Estates  Tail,  and 
what  is  the  estate  called  "  Tenant  in  Tail 
after  possibility  of  issue  extinct^**  (I)  and 
which  is  excepted  from  the  operation  of 
the  StatJB  4-  4  W.  4.  c.  74.  «.  18  ? 
The  incidents  attendant  on  a  tenancy  in 
tail  under  the  Stat,  of  Westminster  II.,  are 
principallj  the  following;  viz.  1st,  To  be 
dispunishable  for  waste,  (a)  i.  e.  that  a 
tenant  in  tail  may  commit  waste  on  the 
estate  tail,  by  felling  timber,  pulling  down 
houses,  or  the  like,  without  being  impeached 
or  compelled  to  account  for  the  act,  2ndly, 
That  the  wife  of  the  donee,  or  tenant  in  tail, 
shall  be  endowed  of  the  estate  tail,  viz.,  be 
entitled  on  the  death  of  her  husband  to  a 
third  part  of  the  lands  and  tenements  to 
which  he  was  solely  seized  at  any  time 
during  the  coverture,  (b)  for  the  term  of 
her  natural  life,  and  to  which  estate  in 
the  lands  and  tenements,  the  issue  of 
such  widow  might  by  possibility  have  in- 
herited, (c)  3rdly,  T/iat  the  husband  of  a 
feme  donee  after  issue  born,  may  be  tenant 
by  the  curtesy  of  the  estate  tail,  which  is 
where  a  man  marries  a  woman  Seized  of 
an  estate  of  inheritance;  and  has  by  her 
issue,  bom  alive,  which  was  capable  of  in- 
heriting her  estate;  upon  her  death  the 
husband  shall  hold  the  lands  for  his  life  as 
tenant  by  the  curtesy  of  England,  (d)  And 
ifthly,  (until  very  lately)  That  an  estate  tail 
might  be  barred,  or  destroyed  by  a  fine,  by 
a  common  recovery,  or  by  lineal  warranty, 
descending  with  assets  to  the  heir.  But 
now(d)  as  shewn  by  your  Problem  VIII,(/) 
estates  tail  cannot  be  barred  either  by 
fines  or  recoveries,  or  by  lineal  warranty, 


(a)  Co.  Litl.  224. 

(h)  9  Viner's  Ab.  210  ;  3  Comyn's  Dig. 

(c)  This  must  be  attendetl  to,  for,  if  lands  be 
limited  to  a  man  and  the  heii-s  of  his  body,  by  his 
then  wife,  and  she  die,  leaving  her  husband,  and  he 
many  again,  the  second  uife  shall  not  be  endowed,  for 
her  issue  could  not  by  possibility  inherit.    Lilt.  s.  63. 

(d)  Litt.  s.  36.  52. 

(e)  3  &  4  W.  4.  c.  74.  s.  14. 
(/)  Ante,  p.  HQ.—Ed.  n.  I. 


though  they  may  be  barred  by  virtue  of  » 
deed  enrolled  under  this  act.  {y) 

An  estate  tail  cannot  be  transferred  to 
another ;  but  as  the  tenant  in  tail,  as  well 
now,  as  before  the  stat.  of  3  &  4  W.  4.  c. 
74.,  has  a  fee  (though  restricted)  in  him, 
he  may  convey  a  base  fee  to  another,  by 
estate,  or  bargain  and  sale  enrolled ;  viz.,  if 
he  make  such  conveyance  to  A  and  his 
heirs,  he  or  they  shall  have  a  fee  simple 
qualified;  that  is,  so  long  as  the  issue  of  the 
tenant  in  tail  continues;  under  this  statute, 
(Ji)  where  an  estate  shall  have  been  barred, 
and  converted  into  a  base  fee,  such  base 
fee  may  be  enlarged  into  an  estate  in  fee 
simple.  (II.) 

It  seems,  therefore,  with  the  exception 
of  the  abolition  of  fines  and  recoveries,  and 
the  substitution  of  other  forms  of  the  same 
effect  in  their  stead,  that  the  incidetits  to 
estates  tail  are  much  the  same  now  as  be- 
fore the  statute.  (J)  I  will  now  proceed  to 
consider  the  estate  tail  after  possibility  of 
issue  extinct.  By  the  18th  sec.  of  the  same 
statute  it  is  "provided,  enacted,  that  the 
power  of  disposition  hereinbefore  contained, 
shall  not  extend  to  tenants  of  estates  tail, 
who  by  an  act  passed  in  the  34  &  35  of 
Henry  8.,  or  by  any  other  act,  are  re- 
strained from  barring  their  estates  tail,  or 
to  tenants  in  tail  after  possibility  of  issue 
extinct**  I  endeavoured,  in  the  former  part 
of  my  answer  to  Prob.  VIII.  p.  148.,  to 
explain  the  derivation  of  estates  tail  from 
the  primary  division  of  estates  of  freehold 
into  estates  of  inheritance,  and  estcUes  not 
of  inheritance.  I  will  now  turn  to  the 
latter,  which  are  estates  for  life  only,  and  of 
these  estates  for  life  some  are  conventional^ 
(expressly  created  by  deed  or  grant,  or  by 
the  special  acts  of  the  parties),  and  others 
are  merely  legal,  (rising  by  construction  of 
law),  and  of  this  latter  kind  is  that  of  the 
t^mant  in  tail  after  possibility  of  issue  ex- 
tinct — the  subject  of  the  present  enquiry. 

This  estate  arises,  according  to  Lord  Coke, 
(Jc)  "  Tenements  sent  dones  k  un  home 


{g)  Ibid,  s.  15. 

(/»)  3  &  4  W.  4.  c.  74.  8. 19. 

(0  Id. 

{k)  Co.  Litt.lib.  I.e.  3. 
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(^t  a  sa  feme,  en  especiall  taiUy  si  Tun  de 
eux  devy,  ians  isms;  celui  que  survesquist, 
est  tenant  en  taile  kpres  possibilitie  d'issue 
extinct;  and  again,   stU  avoient  is^;ue  et 
fun  deme  comentque,  durant  la  vie  d'issue 
celui  qui  survesquist    rte   sera  dit  tenant 
en  taile  ^pxcs   possibilitie   d'issue   extinct, 
aicore  si  tissue  devy  sans  issue  done  celui 
qui  survesquist    de  les  donees    est   tenant 
en  tails  apres  possibilitie  d'issue  extinct." 
So  where  A  has  an  estate  to  him  and  his 
heaa  on  the  body  of  B  kis  present  fci/e  to  be 
begotten,(a)  in  this  case  B  hath  nothing  in 
the  tenements,  and  A  is  seized  as  donee  in 
9}mal  tailj  which  in  the  event  of  B  dying 
itithout  issue  cannot  descend  to  any  one, 
and  A  becomes  tenant  in  tail  after  possibility 
ofume  extinct,  (jb)  No \v,  supposing  ex.  gr.  A 
to  have  been  donee  in  general  (instead  of 
special)  tail,  he  could  not,  on  the  death  of 
B  his  wife,  have  become  tenant  in  tail  after 
possibility  of  issue  extinct,  car  le  donee  en 
general  taile^  nepoit  estre  unque  dit  tenant  en 
taile,   apres   possibilitie  d'issice    extinct^{c) 
because  being   tenant  in  general  tail,  his 
issue  by  any  tci/e  or  wives  would  inherit  by 
force  of  the  same  entail. (Ill)     This  estate 
must  always  be  created  by  the  act  of  God, 
and  not  by  limitation  of  the  party, (rf)  for 
in  case  of  a  divorce  caitsa  consanguinitatis 
or  afinitatisy  the  former   tenancy  in   tail 
special  of  A  and  B  being  altered  by  their 
ovn  act,  their  estate  of  inheritance  is  turned 
into  a  joint  estate  for  life,  and  they  are  not 
tenants  in  tail  after  possibility  of  issue  ex- 
tinct, but  merely  tenants  for  life.     This 
estate  thus  produced  partakes  partly  of  the 
estate  tail  and  partly  of  the  common  estate 
for  life,(e)  for  though  it  has  many  of  the 
privileges  of  the  tenancy  in  tail,  as   not 
being  under  the  former  donee  in  tail,  now 
tenant  for  life,  punishable  for  waste  (ex- 
cept it  be  malicious)  (/)  (IV) ;  yet  it  is 
tempered  by  many  of  the  restrictions  of  a 
tenant  for  life,  for  the  donee  or  tenant  will 
forfeit  his  estate  if  he  alien  it  in  fee  simple  ;(^) 


(a)  Liu  s.  32. 

(6)  Co.  Litt.  s.  28. 

(0  Co.  Litt.  lib.  l.s.  34. 

(d)  Litt.  B.  32. 

(<)  Watkios,  p.  99. 

(/)  16  Va.  430,  Williams  and  Williams. 

{%)  Co.  Litt.  28. 


again,  it  is  not  privileged  from  merger  as  an 
estate  tail  is.(^)  The  privileges  of  this 
tenant  (viz.  the  former  donee  in  tail,  against 
possibility  of  issue  extinct,  after  separation 
or  divorce)  are  enjoyed  in  respect  of  the 
priority  of  estate  and  inheritance  (mce  in 
Mm  ;  and  therefore  if  he  assign  his  estate  to 
another  his  privity  is  gone,  and  his  grantee 
will  be  a  mere  tenant  pour  autre  vie,  and  it 
should  seem  punishable  for  waste.  Lord 
Coke  mentions  four  qualities  of  this  estate, 
in  which  it  is  similar  to  a  mere  tenant  for 
life:  Isty  it  is  liable  to  forfnture ;  2nd\y,  it 
icill  inerge  in  an  estate  in  fee,  or  in  tail ; 
3rdly,  he  in  recersion  or  in  remainder  shall 
be  received  upon  his  default ;  and  4thly,  an 
exchange  between  him  and  a  mere  tenant  for 
life  is  good.(i)  Thus  it  appears  that  the 
law  in  general  looks  upon  this  estate  as 
equivalent  to  an  estate  for  life  only;  and  as 
such  will  permit  this  tenant  to  exchange  his 
estate  with  a  tenant  for  life,  which  exchange 
can  only  be  made  with  estates  that  are  equal 
in  their  value. {k)  (V) 

II.  D.  M. 

(I)  The  law  supposes  always  a  possibility 
of  issue  to  exist,  unless  extinguished  by  the 
death  of  the  parties,  even  though  the  donees 
be  each  of  them  an  hundred  years  old. — 
Ed. 

(II)  Our  correspondent  should  have  ex- 
plained this  enlargement  under  the  statute. 
As  where  A  tenant  in  tail,  with  remainder 
to  B,  and  there  is  a  protector  to  the  settle- 
ment, makes  an  assurance  under  the  act, 
without  the  consent  of  sucli  protector,  it 
will  not  bar  the  remainder  in  B,  but  bars 
only  the  issue  in  tail,  and  a  fee  is  acquired 
determinable  on  failure  of  such  issue,  the 
remainder  in  B  continues  to  an  estate  ex- 
pectant on  the  failure  of  such  issue,  and  this  is 
what  is  termed  a  base  fee.  If  A  afterwards, 
by  any  means,  acquires  this  reversion  of  B's, 
the  law  before  this  statute  was,  that  the 
detenninable  fee  merged  in  that  reversion, 
and  A  had  then  a  fee  simple,  the  title  to 
which  was  founded  upon  the  reversion. 
Now,   the   determinable  fee  does  not   so 


(h)  3  Prest.  CoDvey.  263. 
(t)  Co.  Litu  28.  a. 
Ih)  Belom,  p.  126. 
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merge,  but  by  this  statute  it  is  enlarged, 
and  A  has  a  fee  simple,  the  title  to  which  is 
founded  upon  t/ie  estate  tail ;  this  is  a  highly 
important  distinction,  and  should  not  be 
overlooked . — Ed. 

(III)  Or  if  lands  are  limited  to  a  man  and 
woman  and  the  heirs  of  their  two  bodies, 
and  one  of  them  dies  without  issue,  the 
survivor  is  tenant  in  tail  after  possibility  of 
issue  extinct ;  and  this  estate  may  exist  in 
remainder;  it  will  arise  if  there  be  issue 
bom,  and  such  issue  shall  die  without  hav- 
ing issue. — Ed. 

(IV)  But  see  Herlakenden's  case,  4  Co. 
63.  which  i^  denied  to  be  law  by  Lord  Coke. 
—See  1  RoU,  Rep.  184.— Ed. 

(V)  The  privileges  of  suph  a  tenant  are, 
in  respect  of  the  privity  of  estate  and  inhe- 
ritance once  in  him;  and  therefore  if  he 
assign  his  estate  to  another,  the  privity  is 
gone  and  the  grantee  will  be  merely  tenant 
pour  autre  vie^  and,  it  should  seem,  be  pun- 
ishable for  waste.  Co.  Litt.  28  a.  This 
estate  is  not  privileged  from  merger  as  an 
estate  tail  is,  and  the  law  looks  upon  it 
generally  as  equivalent  to  an  estate  for  life 
only. — ^Ed. 


PROBLEM  XII. 
What  is  an  Estate  in  Dower?    And 

WHAT  are  the  requisites  TO  DoWER  ? 


SPECIAL  OCCUPANCY. 


TO   THE  EDITOR  OF  THE   LEGAL   GUIDE. 

Sir, — One  of  the  questions  put  by  the 
Examiners  a  short  time  since  was — 
Wliat  is  Special  Occupancy  ? 

I  have  in  vain  looked  over  the  works  I 
have  access  to  for  an  answer  to  that  question 
— I  have  asked  several  gentlemen  who  are 
generally  considered  as  tolerably  well  versed 
in  conveyancing,  but  without  receiving  a 
satisfactory  answer. 

The  last  answer  I  received  is  the  one 
which  I  most  rely  on,  and  which  is  this — 

Where  an  estate  is  limited  to  A,  his  exe- 


cutors and  administrators^  for  the  life  of  B, 
and  A  dies  before  B,  the  executors  or  admin- 
istrators of  A  are  special  occupants  ;  there- 
fore special,  occupancy  can  only  occur  in 
estates  pour  autre  vie. 

This  same  difficulty  may  have  occurred  to 
several  others  of  your  young  subscribers. 
Will  it  be  too  much  to  ask  you  for  your 
answer  to  the  question — ^What  is  Special 
Occupancy  ?  with  a  reference  to  any  work 
on  the  subject.  I  am,  Sir,  your  very  obe- 
dient servant,  S.  R.  V. 

OPINION  OF  THE  EDITOR. 

By  the  Common  Law,  if  lands  be  limited 
to  A  and  his  heirs  during  the  life  of  B,  and 
A  dies  in  the  lifetime  of  B,  the  heir  is  enti- 
tled, not  as  heir,  but  as  special  occupant. 
It  is  in  fact  simply  an  estate  pour  autre  vie, 
to  which  the  Statutes  29  Car.  2.  c.  3.  s.  1 2 ; 
the  14  Geo.  2.  c.  20.  s.  9 ;  and  the  1  Vic. 
c.  26.  8.  6.  are  directed. 

It  has  been  much  doubted  whether,  if 
lands  be  limited  to  A,  his  executors  and  ad- 
ministrators during  the  life  of  B  (as  put  by 
S.  B.  y.)  the  executors  or  administrators, 
could  take  as  special  occupants,  in  the  event 
of  A  dying  in  B's  lifetime ;  but  the  question 
was  at  length  finfdly  settled  by  Lord  Eldon, 
in  Ripley  t>.  Waterworth,  7  Ves.  J.  425  ; 
in  that  case  lands  were  limited  to  A,  his 
executors,  administrators,  and  assigns  for 
the  life  of  B.  A  died  in  B's  lifetime,  having 
made  a  will  disposing  of  his  personal  estate, 
and  appointing  an  executor;  there  were 
three  claimants, — ^the  heir-at-law,  the  resi- 
duary legatee,  and  the  next  of  kin.  The 
heir-at-law  contended  it  was  real  estate,  viz. 
a  descendible  /reehold,  and  that  an  executor 
cotddnotni  common  law  take  as  special  occu- 
pant. The  residuary  legatees  and  next  of  kin 
contended,  on  the  contrary,  and  Lord  Eldon, 
C.  held,  that  it  could  in  no  event  go  to  the 
heir — that  as  between  the  next  of  kin  and 
residuary  legatee,  the  executor  was  in  equity 
a  trustee  for  those  to  whom  the  tes- 
tator had  ^ven  his  personal  estate.  This 
settled  the  question  that  executors  or  €ulmin- 
istrators  may  take  as  special  occupants. 
Such  was  also  the  decided  opinion  of  Lord 
Hardwicke.    See  also  Duke  of  Marlborough 
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t.  Lord  Godolphin,  2  Yes.  61  ;  Williams  v. 
Jekyll,  id,  681 ;  Westfaling  ».  Westfaling, 
3  Atk.  460  ;  7  Ves.  J.  446,  cited  from  Lord 
Hardwicke's  notes ;  and  the  new  Statute  of 
Wills  in  the  section  before  referred  to,  pai^ 
ticnlarly  recognises  such  an  estate. 

Lord  Redesdale  considered  that  the  old 
authorities  led  the  other  way  :  his  Lordship 
said,  in  Campbell  9.  Sandys,  1  Soh.  &  Lef. 
281,  that  ^^  if  the  case  were  before  him  he 
should  feel  great  difficulty  in  determining 
acpording  to  the  apparent  opinion  of  Lord 
I^ardwicke,  and  referred  to  two  cases  stated 
in  2  Ro.  Ab.  tit.  Occupant,  (G)  2  &  3  ;  the 
first  of  which  is  reported  in  Dyer  328  b, 
pi.  10,  and  in  3  Leo.  35.  (Lord  Windsors 
case),  and  is  stated  by  RoUe  as  a  determina- 
tion, that  if  a  lease  be  made  of  land  to  a  man 
and  his  executQr$y  pour  autre  vie^  the  execw- 
tor  shall  he  special  occupant,  although  it  be 
a  freehold ;  whereas  in  Comyn  s  Digest, 
Estates  (F  ].)tit.  Occupant,  the  case  in 
Dyer  is  stated  as  a  decision  that  the  exe- 
cutor shall  not  have  the  land  as  special 
occupant,  for  an  occupant  has  the  free- 
hold, which  an  executor  cannot  take;  and 
Comyn  also  refers  to  the  second  case  stated 
by  Bolle  as  an  authority  for  this  point ;  that 
case,  his  Lordship  said,  was  long  subsequent 
to  the  case  in  Dyer,  and  was  in  conformity 
with  the  opinion  of  Comyn,  and  according 
to  Salter  v.  Buller,  Moore,  664 ;  Cro.  £liz. 
901 ;  Yelv.  9,  and  that  the  law  seemed  to 
have  been  understood  by  P.  Williams,  3 
P.  W.  264  n.  (D),  as  so  settled,  though  he 
did  not  appear  satisfied  with  it." 

However,  at  this  day,  no  point  in  prac- 
tice is  considered  more  clear  than  that  an 
executor  or  administrator  may  take  a  free- 
hold as  special-  occupant.  Lord  C.  B. 
Comyn  appears  to  have  confounded  the 
cases  in  Dyer,  Leonard,  and  Rolle,  the  one 
being  upon  an  incorporeal  hereditament^ 
(a  rent)  of  which  there  cannot  be  any 
occupancy,  (all  doubts  upon  which  have  been 
recently  settled,)  and  the  other  being  upon 
a  corporeal  hereditament:  no  two  cases  can 
be  mora  distinct.  Salter  «.  Butler,  re- 
ferred to  by  Lord  Redesdale,  was  also  the 
case  of  an  incorporeal  hereditament.  P. 
Williams's  opinion  extended  to  the  prin- 
ciple, that  an  executor  might  be  a  special 


occupant  of  even  a  rent,  as  well  as  an  heir. 
Lord  C.  B.  Gilbert  lays  it  down  as  clear, 
that  an  executor  may  take  a  freehold  as 
special  occupant,  but  not  so  a  rent.  Lord 
C.  J.  Tindaly  in  Bearpark  v,  Hutchinson, 
7  Bing.  178.  (in  delivering  the  opinion 
of  the  Court  of  Common  Pleas)  said  that, 
although  there  could  not  be  a  general  oc- 
cupancy of  a  rent  before  the  statute,  (29  Car. 
2.  c.  3.  s.  13.)  nor  in  strictness  special 
occupancy^  because  there  could  be  no  occu- 
pancy of  any  thing  which  lay  in  grant,  yet 
upon  the  authority  of  Lord  CokCy  and  other 
early  writers,  it  was  said  there  might  be  a 
quasi  special  occupancy ;  and  as  the  statute 
was  remedial,  it  was  the  soundest  construc- 
tion of  the  second  branch  of  the  15th  sec- 
tion, to  hold  that  it  included  not  only  all 
such  estates  pour  autre  vie^  as  were  so  in 
strictness,  but  also  all  such  as  were,  in  com- 
mon parlance,  held  to  be  the  subject  of 
occupancy. 

We  think  we  have  shewn  "  what  is  spe- 
cial occupancy"  in  almost  all  its  shades: 
one  other  occurs  to  us. 

An  estate  is  limited  to  a  man,  his  /teirs^ 
executors^  and  administrators — he  dies  in- 
testate. In  Atkinson  v.  Baker,  4  Term. 
Rep.  229.,  the  pomt  arose  and  was  argued 
in  favour  of  creditors  for  the  administrator, 
but  the  Court  decided  for  the  heir  as  spe- 
cial occupant.  Lord  Kenyon  said,  iheyirst 
limitation  is  to  the  heirs,  and  in  the  ordi- 
nary course  of  this  species  of  property,  it 
goes  to  the  heir  at  law,  because  it  is  real 
estate. 

In  conclusion,  we  think  it  necessary  to 
call  attention  to  the  modem  case  of  Doe 
dem.  Jeff  v.  Robinson,  8  Bam.  &  C.  296 ; 
2  Manning  &  R.  249.,  where  it  was  inad- 
vertently held  that,  for  want  of  words  of 
limitation,  or  equivalent  words  in  the  de- 
vise of  an  estate /?our  autre  vie^  the  devisee 
took  only  an  estate  for  the  joint  lives  of 
herself,  and  the  cestui  que  vie.  Mr.  Man- 
ning's note,  id.  263.,  shews  this  decision  to 
be  irreconcileable  with  the  Common  Law 
and  Statute  Law. 
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COURT  OF  CHANCER Y.-^an.  II. 
Nedbt  I*.  Nedbt. 

APPEAL. 

Trwft  for  the  separate  Use  of  Unmarried 
Women. 

This  appeal  was  against  the  order  made  in 
this  cause  by  the  Vice-Chancellor,(a)  which 
was  supported  by  Mr.  Wakejield  and  Mr. 
Rogers.  The  husband  claimed  the  fund  by 
virtue  of  his  marital  rights,  and  by  an  ap- 

S ointment  made  by  the  wife  in  his  favour. 
ut,  without  discussing  the  general  question, 
they  urged  that  the  Court  would  not  confirm 
an  order  amounting  to  a  decree. 

Mr.  Jacob  and  Mr.  Tennant,  on  the  part  of 
the  wife,  contended  that  the  fimd  was  settled 
to  Mrs.  Nedby's  separate  use. 

The  Lord  Chancellor  said,  if  the  fund  had 
been  in  the  hands  of  trustees,  the  order  could 
not  have  been  made  for  payment  to  a  litigant 
party,  and  its  being  paid  into  court  did  not 
vary  the  case.  The  order  must,  therefore,  be 
discharged.  His  Lordship  added,  that  if  the 
cause  would  afford  an  opportunity  of  deter- 
mining the  general  question  referred  to,  he 
would  nimself  hear  it. 

This  is  an  illustration  of  the  observations 
we  concluded  in  our  last,  upon  the  uncer- 
tain and  insecure  state  of  the  law,  as  it 
affects  property  settled  to  the  separate  use 
of  unmarried  women.  We  have  found  one  of 
the  Judges  of  the  court  making  an  order 
strictly  in  accordance  with  the  doctrine 
held  for  half  a- century,  and  the  superior 
Judge  of  that  court  we  find  discharg- 
ing it.  Thb  is  a  state  of  things  that  ought 
not  to  exist.  Some  immediate  means  ought 
to  be  taken  to  remedy  the  evil,  or,  to  use 
the  words  of  Lord  Eldon,  (b)  when  a  case 
involving  a  point  of  much  importance  stands 
on  contrary  decisions,  in  two  courts,  it  is 
impossible  to  estimate  the  mischief  that 
would  ensue  to  property  (rather  say  indivi- 
duals) if  it  were  left  in  doubt.  It  is  said, 
indeed,  that  the  policy  of  the  law  fevours 
alienation ;  that  property  should  carry  with 
it  the  incidents  of  property,  and  that  the 
restriction  is  therefore  to  be  discountenanced. 
But  this  argument  has  a  double  aspect  when 
the  owner  is  prevented  from  creating  an  in- 


(a)  Ante,  p.  86. 

(6)  4  Bligb't  Pari.  Rep.  O.  S.  105, 


alienable  trust ;  the  proprietary  right  is  cir*' 
cumscribed.  That  right  is  then  most  ample 
and  most  free  when  the  donor  may  prescribe 
the  terms  of  his  donation,  and  make  his  will 
the  only  measure  of  his  bounty.  But,  with- 
out some  limit,  the  indulgence  would  defeat 
itself;  for  the  mass  of  property  would  be 
strictly  settled.  That  limit  is  fixed  in  this 
country  by  the  rule  against  perpetuities,  (c) 
and  as  to  the  income  by  the  statute  against 
accumulation,  (d) 

Practitioners  are  now  placed  in  a  posi- 
tion of  some  difficulty,  unless  they  take 
especial  notice  of  the  new  doctrine,  until  the 
question  shall  be  finally  settled  by  solemn 
adjudication. — Ed. 

QUEEN'S  BENCH.— yem.  12—14. 

The  Canadian  Prisoners. 

HabeasCorpus — Poww  of  a  single  Judge  to  sign 
this  writ  in  vacation. 

The  prisoners  names  were  Finley  Malcolm, 
John  Grant,  John  G.  Parker,  Robert  Walker^ 
Paul  Bedford,  Randal  Wixon,  Leonard  Wat- 
son, William  Re3rnold8,  Lynus  Wilson  Miller, 
James  Brown,  Ira  Anderson,  William  Alvis. 

The  Attorney-General,  the  Solicitor-General, 
Sir  F.  Pollock,  and  Mr.  Wightman,  appeared 
as  counsel  for  the  Crown,  and  Mr.  Hill,  Mr» 
Roebuck,  and  Mr.  Faulkner  for  the  prisoners. 

The  Attorney  ^General  begged  to  be  al- 
lowed to  make  a  motion  with  respect  to  the 
Canadian  prisoners.  Their  Lordships  were 
aware  that,  during  the  vacation,  Mr.  Justice 
Littledale  had  granted  12  writs  of  habeas  cor- 
pus to  bring  up  these  individuals,  they  being 
on  their  transit  from  Canada  to  Van  Dieman's 
Land.  The  writs  were  returnable  before  a 
single  judge,  but  the  term  having  now  come 
round,  on  the  part  of  the  Crown,  he  was  most 
anxious  that  the  prisoners  should  have  the 
advantage  of  their  case  having  the  most 
solemn  discussion.  He  was  perfectly  ready 
to  adopt  any  step  their  Lordships  mighf  think 
right 

Lord  Denman  said,  it  was  evidently  de- 
sirable that  the  case  should  be  discussed 
before  the  full  Court  Indeed,  if  the  matter 
had  occurred  in  vacation,  the  judges  of  the 
court  had  determined  to  attend  at  chambers. 

Jan.\A. 
The  Attorney-General  said,  the  keeper  of  the 
gaol  of  Liverpool,  in  obedience  to  Her  Ma- 
jesty's writ  of  habeas  corpus,  was  now  in  at- 
tendance with  the  body  of  John  Grant 

(c)  Cadell  v.  Palmer,  7  Blights  Pari.  lUp.  N.  S. 
202. 

{d)  39  &  40  Geo.  3.  c.  98. 
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The  return  to  the  writ  of  habeas  corpus 
having  been  placed  in  the  hands  of  the  officer 
of  the  Court, 

Mr.  Hill  said  he  appeared  on  behalf  of  the 
prisoner.  He  apprehended,  with  submission, 
that  it  was  his  right,  on  the  part  of  the 
prisoner,  to  elect  which  case  they  would  pro- 
ceed upon ;  his  prayer,  therefore,  was  that  the 
return  in  the  case  of  Leonard  Watson  should 
be  read. 

llie  Attorney-General  apprehended  that 
these  cases  were  to  be  taken  seriatim ;  there 
were  twelve  several  writs  of  habeas  corpus 
awarded,  and  a  separate  return  had  been 
made  to  each.  There  was  a  return  made  in 
the  case  of  John  Grant ;  John  Grant  was  now 
brought  up  under  that  writ  of  habeas  corpus, 
and  fie  moved  that  that  return  might  now  be 
read,  and  he  apprehended  he  was  now  at 
liberty  to  make  that  motion  on  the  part  of  the 
Crown. 

Mr.  Hill  said,  that  the  course  of  proceed- 
ing was  this, — returns  were  made  to  the  writs 
of  habeas  corpus.  Those  retumi  might  be 
read — there  could  be  no  objection  to  that ;  it 
was  for  him  to  move  for  the  reading  of  such 
return  as  he  should  please  to  adopt. 

The  return  to  the  writ  in  the  case  of  John 
Grant  was  then  read. — It  certified  that,  at  the 
assizes  of  oyer  and  terminer  and  general  gaol 
delivery,  held  at  Niagara  on  the  18th  of  July, 
1838,  before  the  Hon.  Jonas  Jones,  Her  Ma- 
jesty's iustice,  duly  assigned  to  take  the 
assizes,  he  having  due  autnority  to  hear  and 
determine  all  offences,  John  Grant  was  duly 
convicted  of  the  crime  of  high  treason  against 
Her  Majesty,  and  thereupon  judgment  of 
death  was  passed  upon  the  said  John  Grant 
for  the  said  offence;  and  after  the  conviction 
of  the  said  John  Grant,  Her  Majesty,  on  the 
22d  of  October,  1838,  by  letters  patent  under 
the  great  seal,  did  pardon  John  Grant  from  all 
punishment  that  might  be  inflicted  upon  him 
for  and  by  reason  of  the  said  conviction  upon 
condition  that  he  should  be  transported  to  the 
penal  colonies  of  Van  Dieman's  Land  during 
the  term  of  his  natural  life ;  and  he  certified 
that  there  had  been  no  means  of  transporting 
the  said  John  Grant  from  Canada,  so  that  it 
became  necessary  to  take  him  to  Quebec,  and 
eventually  to  England,  in  order  that  he  might 
be  conveyed  to  van  Dierjan's  Land,  and  that 
he  was  lodged  in  Liverpool  gaol  for  safe 
custody ;  and  he  further  certified,  that  he  now 
had  his  body  ready,  as  he  was  by  the  writ 
commanded. 

Another  return  was  read  in  the  case  of 
Leonard  Watson,  from  which  it  appeared  that 
the  prisoner  had  confessed  his  guilt,  and  had 
petitioned  for  mercy,  which  was  granted  on 
condition  of  his  being  transported  for  life. 

The  Attorney-General  stated,  that  the  whole 
of  the  remaining  returns  were  exactly  the 
same.  Some  of  tne  prisoners  had  been  trans- 
ported for  life,  some  for  14,  and  some  for  7 
years. 

Mr.  Hill  said,  the  term  of  the  transporta- 
tion was  to  commence,  not  from  the  oate  of 


the  pardon,  but  from  the  time  of  their  arrival 
in  Van  Dieman's  Land. 

Lord  Denman  said,  the  Court  thought  the 
most  convenient  course  would  be  for  Mr.  Hill 
to  bring  fon^ard  first  what  he  thought  fit. 

The  Attorney-General sAid  that  for  the  infor- 
mation of  the  Court  and  his  learned  friends, 
he  would  state,  that  in  the  course  of  the  dis- 
cussion he  should  feel  it  his  duty  to  draw  the 
attention  of  the  Court  to  the  question  as  to 
whether  this  was  a  case  in  which  there  could 
be  a  writ  of  habeas  corpus  issued  in  vacation 
by  a  single  judge.  He,  of  course,  could  not 
give  their  lordships  jurisdiction  by  waving 
any  objection  he  could  take.  There  were  two 
statutes  that  allowed  an  application  to  be  made 
I  for  habeas  corpus  ;  they  were  those  of  Charles 
II.  and  the  56th  of  George  III.  The  first 
applied  only  to  criminal  cases. 

Lord  Denman  observed,  that  the  point 
about  the  issuing  of  the  writ  in  vacation 
appeared  to  be  a  preliminary  objection,  and 
ought  to  have  been  made  before  the  return 
was  read.  The  other  side  were  in  possession 
so  far  as  that  went.  On  the  other  hand  there 
would  be  another  writ  immediately. 

The  Attomet/'General  admitted  there  would 
be  another  wnt  at  common  law,  upon  which 
the  points  would  have  been  stated  by  the 
counsel  who  moved  for  that  writ,  for  the  infor- 
mation of  the  Court  and  the  counsel  for  the 
Crown.  Their  lordships  were  aware  that 
Lord  Tenterden  laid  it  down  that  it  was  by 
no  means  a  matter  of  course  granting  such  a 
writ,  and  that  the  reasons  must  be  stated  to 
the  Court.  Their  lordships  would  find  that 
laid  down  in  the  fullest  manner  in  3d  Bame- 
wall  and  Alderson.  The  learned  counsel  then 
read  the  judgment  of  Mr.  Justice  Abbott  in 
the  case  of  Sir  John  Hobhouse. 

Lord  Denman  said  this  was  in  the  nature 
of  a  preliminary  objection,  and  if  the  Attor- 
ney-General took  it,  the  Court  must  hear  him 
first  on  that  objection. 

The  Attorney-General  said  it  appeared  on 
the  returns. 

Lord  Denman  stated  that  this  was  in  the 
nature  of  a  preliminary  objection.  Upon 
going  into  that  question  the  Attorney-Gene- 
ral said,  it  appeared  to  be  a  case  in  which  a 
writ  ought  not  to  be  granted.  It  had  been 
issued  in  vacation,  they  were  in  possession, 
and  it  was  for  the  Attorney-General  to  dw- 
possess  them. 

The  Attorney-  General  then  stated  the  grounds 
of  the  objection.  At  common  law  a  writ  of 
habeas  corpus  would  only  be  granted  by  the 
Court  of  Queen*8  Bench  in  term  time  upon 
motion,  like  a  vmt  of  mandamus,  or  any  other 
writ  that  might  be  issued  by  the  Court  at 
common  law.  The  Lord  Chancellor  mieht 
grant  a  writ  of  habeas  corpus  at  any  time,  nis 
jurisdiction  not  being  confined  to  the  term. 
There  was  no  term  or  vacation  in  the  Court 
of  Chancery  j  but  in  the  courts  of  common  law 
these  writs  could  only  be  granted  in  term  time 
upon  motion. 

Mr.  Justice  Culehidge  asked  whether  he 
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mofit  t&ke  that  for  granted,  for  Blackstone  had 
laid  it  down  exactly  the  contrary.  Blackstone 
had  decided,  that  writs  of  habeas  corpus  could 
be  mnted  at  common  law,  not  onl^  in  term, 
but  during  vacation,  upon  application  to  the 
Chief  Justice,  or  any  of  the  iudges. 

The  Attomey-General  said  it  was  made  re- 
turnable in  term  time. 

Mr.  Justice  Coleeidoe  stated,  that  if  the 
writ  was  issued  in  vacation,  it  was  usually 
returnable  before  the  jud^  himself,  unless  the 
term  intervened;  then  it  was  returnable  to 
the  full  Court  ^ 

The  Attomey-Generalj  this  was  a  writ  return- 
able  before  a  single  judge. 

Mr.  Justice  Cole&idoe,  it  was  agreed  to  be 
taken  to  the  Court 

The  Auomey-General,  that  was  undoubt- 
edly the  case,  but  it  was  to  be  taken  in 
court,  as  if  heard  before  a  single  judge.  That 
was,  their  lordships  were  then  to  be  con- 
sidered as  sitting  at  chambers  disposing  of 
this  writ.  It  was  his  duty  to  draw  their  Lord- 
ships' attention  to  this  point — whether  in  this 
case  there  could  be  such  a  writ  of  habeas 
corpus  issued  returnable  before  a  single  jud^ 
in  vacation.  He  humbly  conceived  that  until 
^the  31st  Charles  II.,  chap.  2,  it  could  not  have 
been  done  in  a  case  like  the  present,  where 
there  was  a  commitment  for  a  criminal  matter. 
He  submitted  to  their  Lordships  that  the  31st 
Charles  II.  did  not  meet  a  case  of  this  sort 
That  act  was  to  serve  as  a  remedy  for  a  griev- 
ance which  had  been  carried  to  a  great  extent 
in  that  and  the  precedine  reign,  which  was 
the  delay  of  the  trial  of  mose  persons  who 
were  committed  to  be  duly  tried.  They  were 
sent  to  distant  gaols,  their  trials  were  post- 
IK>ned,  and  the  greatest  opptression  was  prac- 
tised. To  remedy  that  evil  the  act  of  31st 
Charles  II.  chap.  2.  was  passed.  That  act  was 
the  great  bulwark  of  national  liberty.  By 
the  2d  section  of  that  act  of  Parliament,  a 
power  was  granted  to  a  single  judge,  during 
the  vacation,  to  issue  a  writ  of  htdteas  corpus, 
but  he  submitted  to  their  lordships  that,  look- 
inff  to  the  language  of  that  section,  it  was 
only  in  a  criminal  matter  where  there  was  a 
commitment  with  a  view  to  triid.  The  third 
section  enacted,  that  if  any  person  or  oersons 
should  be  committed  for  any  crime,  unless  for 
felony  or  treason,  in  vacation  time,  it  should 
be  lawful  for  him  or  any  person  on  his  behalf 
to  apply  to  the  Lord  Cliancellor  or  any  of  the 
justices  or  barons  of  the  common-law  courts 
for  a  writ  of  habeas  corpus  returnable  in  eight 
days  afterwards;  that  the  return  was  to  state 
the  true  cause  of  commitment,  and  within  two 
days  after  the  parties  were  to  be  broueht  be- 
fore the  judge,  who  was  to  discharge  me  said 
prisoner,  taking  his  or  their  recognizance, 
with  one  or  more  sureties,  in  an^  sum,  accord- 
ing to  the  discretion  of  the  judge,  having 
regard  to  the  Q^udity  of  the  prisoner  and  to 
the  nature  of  tne  offence,  for  his  appearance 
in  the  Court  of  King's  Bench,  the  assizes,  or 
any  other  court  where  the  /)ffence  was  to  be 
tried.  Then  followed  the  important  section, 
by  which  it  was  provided  that  all  persons  com- 


mitted should  be  brought  to  trial  within  a 
certain  time.  This  contemplated  a  case  where 
the  prisoner  had  been  committed  by  legal  au- 
thority upon  a  criminal  matter  with  a  view  to 
trial;  not  where,  as  in  the  present  case,  he  was 
in  the  execution  of  his  sentence.  He  appre- 
hended therefore  that  this  could  not  be 
brought  within  what  was  generally  called 
the  Habeas  Corpus  Act. 

(To  be  continued.) 


COURT  OP  EXCHEQUER. 
Hilary  Term, 

Sittings  in  Banco, 


Stewart  r. 


-  and  Another. 


Where  one  of  ttoo  defendants  has  suffered  judg- 
ment by  default  f  it  is  still  competent  to  the  other 
to  move  for  judgment,  as  in  case  of  a  nonsuit 
against  the  plaintiff  for  not  proceeding  to  time» 

Mr.  Keating  moved  for  judgment  as  in  case 
of  a  nonsuit  in  this  case,  and  stated  that  there 
havin&r  been  two  defendants  originally,  one  of 
them  nad  suffered  judgment  by  default.  The 
other,  however,  contested  the  action,  and  issue 
having  been  duly  joined  and  notice  of  trial 
nven,  the  plaintiff  had  made  default  in  not 
having  proceeded  to  trial  in  pursuance  thereof. 
That  defendant  therefore  now  moved  for  judg- 
ment, as  incase  of  a  nonsuit  for  such  default 

Lord  Abinoer — Can  you  do  so  when  there 
is  judgment  by  default  already  on  the  record 
against  one  of  the  defendants  ? 

Mr.  Keating — ^With  all  submission,  such  a 
course  is  open  to  my  client,  upon  the  authority 
of  Jones  V.  Gibson,  5  B.  &  C.  768,  and  of  Mur- 
phy V.  Donallan,  in  page  178  of  the  same 
volume.  There  it  was  clearly  held  that  where 
one  of  the  defendants  had  suffered  judgment 
by  default,  the  plaintiff  might  be  nonsuited 
by  the  other  -at  the  trial ;  and,  by  parity  of 
reasoning,  it  is  submitted  that  he  is  in  a  situa- 
tion to  move  for  judgment  as  in  case  for  non- 
suit 

Per  Curiam — You  may  take  your  rule. 

Bob  d.  Hbrvet  o.  Francis.         v 

All  applications  for  a  review  of  taxation  in 
causes  heard  m  error,  ought  to  be  made  to 
the  Court  of  Error,  and  not  to  the  Court 
where  the  causes  are  taken, 

Mr.  Smith  moved  that  the  Master  should 
review  his  taxation  in  this  cause,  which  having 
been  orisinallv  tried  before  Mr.  Justice  Pat- 
teson,  a  bill  of  exceptions  was  tendered  to  hia 
summing  up ;  whereupon  the  case  was  argued 
in  error  oefore  the  Exchequer  Chamber.  This 
application  arose  out  of  the  refusal  of  the 
Master  to  allow  treble  costs  on  two  items,  as 
awarded  hj  the  13  C.  2.  c.  30,  which  says  that 
where  parties  take  a  case  into  error,  and. are 
beaten,  they  shall  pay  treble  costs.  The 
question  was,  whether  these  particular  items 
were  costs  in  error,  or  whether  they  were  to 
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be  considered  as  costs  be]ow-*>the  plaintiff 
claiming  them  in  the  former  view,  while  the 
Master  dissented  from  that  position.  One  of 
these  items  was  the  charge  of  8^  8«.  for  settling 
the  bill  of  exceptions. 

Lord  Abinger — Is  not  that  a  part  of  the 
expense  of  the  trial  below  ?  Is  it  not  sup- 
posed to  be  settled  before  the  judge  at  Nisi 
Frius?  .Suppose  no  error  is  ever  brought 
upon  the  bill  of  exceptions,  is  it  not  part  of 
the  costs  below  ? 

Mr.  Smith— At  first  sight  that  might  appear 
to  be  so,  but  there  is  a  case  of  Gardiner  v. 
Bayley  in  1  Bos.  &  Pj)age  32,  which  is  men- 
tioned in  Tidd,  page  8b5,  9th  ed.,  which  dis- 
tinctly lavs  it  down  that  thev  are  costs  in 
error,  and  not  below ;  for  the  bill  of  exceptions 
is  no  part  of  the  costs  below. 

Baron  PARXE^Are  not  the  costs  a  part  of 
the  judgment  in  error  P  and  if  so,  then  we 
have  nothing  to  do  with  them  but  to  enforce 
the  judgment  when  pronounced  above  and 
notified  to  us.  The  taxation  of  costs  and  the 
judgment  are  one  and  the  same  act  of  the 
court,  and  till  the  amount  of  the  costs  is  ascer- 
tained by  taxation,  the  judgment  is  incom- 
nlete,  for  there  must  be  a  blank  left  for  costs. 
It  LB  clear,  therefore,  that  we  cannot  do  any- 
thing in  the  matter  at  present,  as  we  have  no 
mund  to  proceed  upon.  We  are  only  to  en- 
force the  judgment  of  the  Court  of  Error 
when  finall  V  pronounced,  and  the  application 
must  therefore  be  made  to  the  Exchequer 
Chamber,  which  Court  alone  has  any  power 
over  the  matter. 

The  other  Judges  concurring  in  this  view 
of  the  question,  the  RuU  was  aecordingiy 
refuuiL 

Isaac  v.  Bblcher. 

Practice, — Pleading, 

Mr.  Kelly  moved  for  a  new  trial.  This  case 
was  tried  at  the  last  sittings  at  Guildhall, 
when  a  verdict  passed  for  the  plaintiff.  The 
fiicts  of  the  case  were,  that  the  plaintiff  hav- 
ing occasion  to  part  with  some  property,  con- 
sisting of  furniture,  wine,  and  other  chattels, 
empl^^  an  auctioneer  named  Jowell  to  sell 
a  portion  of  it,  while  the  rest  was  left  in  his 
possession  with  a  view  to  a  fhture  disposition 
of  it  Shortly  after,  however,  Jowell  became  a 
broker,  as  well  as  auctioneer,  and  sold  other 
portions  of  plaintiff's  property,  some  of  which 
bad  been  kept  by  him  among  his  own  stock; 
and  the  residue,  such  as  the  wine,  in  a  back 
room,  leaving  a  considerable  quantity  of  the 
goods  stiU  m  hand.  This  new  speccdation 
not  answering,  Jowell  became  a  bankrupt, 
and  all  the  goods  on  his  premises  having 
been  sold  by  his  assignees,  the  defendant 
Mr.  Isaac,  brought  the  present  action  of  trover 
against  them  to  recorer  the  value  of  the  un- 
sold property,  which  had  been  seized  amongst 
the  l»nkrupt's  effects,  and  disposed  of  for  the 
benefit  of  his  estate.  To  this  the  defendant 
pleaded,  first,  that  the  plaintiff  was  not  pos- 
sessed of  the  goods  in  Question;  and,  secondly, 
not  guilty,  on  both  wnich  issues  the  parties 


went  to  trial,  when  the  defendants  offered  to 
show  in  evidence  under  the  first  plea,  that 
Jowell  had  become  a  bankrupt  in  due  course 
of  law,  and  the  assignees  had  become  pos- 
sessed of  the  goods  claimed  by  the  plaintiff 
under  the  statute  of  bankraptcy,  by  reason  of 
the  plaintiff  having  allowed  them  to  remain 
up  to  the  failure  of  Jowell  under  his  order 
and  disposition.  This  evidence,  however,  was 
rejected  by  the  learned  Judge,  who  did  not 
think  the  defendants  were  at  liberty  to  go 
into  such  various  and  distinct  matters  under 
the  first  plea,  and  unless  they  had  been 
specially  pleaded.  This  was  an  error  on  the 
part  of  the  noble  Judge,  inasmuch  as  it  was 
({uite  competent  to  his  clients  to  have  gone 
into  each  and  all  of  these  subjects  under  the 
plea  in  question.  This  had  been  so  ruled  by 
the  Court  of  Common  Pleas  in  Owen  v. 
Knight,  in  4  Bing.  New  Cases,  p.  54,  in  so 
express  a  manner  as  to  leave  no  doubt  upon 
the  subject  Under  these  circumstances  it 
was  contended  that  the  defendants  were  en- 
titled to  a  rule  for  a  new  trial. 
Rule  aeeorcUngfy  granted^  rUsi, 

EXCHEQUER  EQUITY  SITTINGS. 
Jan.  11. 

RoTHSCHitD  V,  The  Queen  of  Portugal. 

Am  to  the  eempMng  a  foreign  ewereign  power 
to  make  a  diecovery  after  coming  within  the 
jurisdiction, 

A  demurrer  to  a  bill  of  discovery  filed  by 
the  plaintiff,  calling  upon  the  defendimt  to 
discover  upon  oath  with  respect  to  the  matters 
mentioned  in  the  bill. 

Sir  F.  Pollock  appeared  to^y  to  oppose 
the  demurrer.  He  said  that  the  demurrer  nad 
been  attempted  to  be  supported  on  two 
munds; — ^nrst,  that  the  plaintiff  had  not 
showed  by  his  bill  that  he  was  entitled  to  the 
discovery  which  he  prayed;  and  secondly, 
that  the  defendant,  as  a  sovereiffn  power, 
could  not  be  compelled  to  make  a  mscovery. 

Mr.  Baron  Alderson  said  that  the  learned 
counsel  need  not  address  himself  to  the  latter 
point  If  the  sovereign  prince  of  another 
country  came  into  the  courts  of  this  kingdom, 
he  came  into  all  the  courts,  as  otherwise  it 
would  ffive  rise  to  this  monstrous  proposition 
— ^that  ne  could  bring  his  suit  in  one  court,  in 
which  he  sought  to  enforce  the  law  of  the 
land  against  a  party,  without  giving  that 
benefit  to  an  appeal  to  a  court  of  equity  which 
every  body  else  had.  No  doubt  such  a  per- 
son was  not  within  the  jurisdiction  of  the 
courts,-  if  he  did  not  come  and  put  himself 
under  the  jurisdiction ;  but  he  could  not  put 
himself  tmder  the  jurisdiction  of  courts  of 
law  without  putting  himself  within  the  juris- 
diction of  courts  of  equity  also.  If  such  a 
case  as  this  had  occurred  during  the  early 
period  of  the  law,  when  all  the  courts  were 
under  one  roof,  and  called  the  Great  Hall  of 
the  kingdom,  a  person  coming  into  the  Great 
Hall  would  be  UAd  that  he  must  receive  jus- 
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tice  in  all  its  bearings,  and  if  he  came  for  the 
benefit  of  the  law,  he  must  do  all  that  a  court 
of  equity  would  compel  every  other  person  to 
do ;  otherwise  it  would  come  to  tliis — that  if 
a  party  brought  a  suit  at  law  to  recover 
agamst  an  opponent,  and  there  was  a  motion 
incidentally  made  to  the  etjuitable  jurisdiction 
of  the  court,  the  other  might  turn  round  and 
say,  "  You  have  no  jurisdiction,  because  your 
application  is  to  the  equitable  jurisdiction  of 
the  court,  and  I  only  submitted  to  the  legal 
jurisdiction."  He  tnought  that  there  could 
be  no  doubt  about  the  point.  It  had  already 
been  decided  by  the  House  of  Lords,  and 
seemed  to  him  to  go  upon  the  simplest  prin- 
ciples. 

The  case  was  ordered  to  stand  over  until 
the  Minister  of  the  Queen  of  Portugal  could 
be  consulted  as  to  the  propriety  of  referring 
it  to  three  barristers,  before  whom  the  papers 
and  other  information  necessary  were  to  be 
produced:  should  he  refuse  his  sanction  to 
this  proceeding,  the  case  was  to  proceed. 


COURT  OP  EXCHEQUER  CHAMBER. 
Nov.  12. 

RUSHTON  V.  NiSBETT. 

PTrit  of  Error^Writ  of  Right  tried  in  the 
Court  of  Common  Pleas  at  Lancaster — Judg- 
ment reversed  hy  the  Court  of  Queen*s  Bench 
— Construction  of  the  Sth  Sec.  11  Geo.  4., 
^1  fV.4.  c.  70— Jurisdiction  of  the  Court 
as  a  Court  of  Appeal  from  the  QueerCs 
Bench. 

Mr.  Wightman  had  obtained  a  rule  to  show 
cause  why  the  present  writ  of  error  should  not 
be  quashed,  upon  the  ground  tliat,  according 
to  the  11th  Geo.  IV.  and  Ist  \Vm.  IV.  c.  70., 
under  which  the  present  court  of  appeal  was 
constituted,  the  appeal  from  the  Queen's  Bench 
in  the  circumstances  ought  to  be  directly  and 
immediately  to  the  House  of  Lords,  without 
any  intermediate  appeal  to  the  present  tri- 
bimal. 

Mr.  Starkie  now  showed  cause  against  the' 
rule,  and  called  the  attention  of  the  Court  to 
the  8th  section  of  the  act,  which  directed  that 
all  writs  of  error  upon  any  judgment  given  in 
any  of  the  courts  should  only  be  returnable  in 
the  Exchequer  Chamber  before  the  judges  of 
the  other  two.  In  The  King  v.  Wright,  the 
Lord  Chief  Justice  of  the  Common  Pleas  had 
said,  that  as  the  words  of  the  statute  then  in 
question  was  sufficiently  general  to  include  all 
cases,  it  was  not  to  be  interred  that  the  crimi- 
nal courts  were  to  be  excluded  merely  because 
the  King  had  not  been  esmressly  mentioned 
in  the  act.  Rivetts  and  Lewis,  (2  Cr.  and 
Jer.  p.  11,  and  2  Tyrw.  p.  15.)  in  which  a 
doubt  was  expressed  about  the  point  upon 
the  construction  of  the  statute  of  the  27th 
of  Elizabeth,  Ch.  8.  and  in  consequence  of 
some  words  being  used  in  that  statute  which 
seemed  to  limit  uie  jurisdiction.  But  as  the 
words  in  question  had  been  omitted  from  the 
present  act,  and  as  the  expressions  therein 


contained  were  evidently  sufficiently  general 
to  include  all  judgments  ^ven  in  all  the 
superior  courts,  he  thought  it  unnecessary  to 
trouble  their  Lord8hii)s  at  any  further  length 
upon  the  point. 

Mr.  Wightman,  in  support  of  the  rule,  said, 
that  if  Mr.  Starkie's  view  were  correct,  the 
consequence  of  the  late  statute  would  be  that 
three  courts  of  appeal  from  the  decisions  of 
the  Court  of  Common  Pleas  at  Lancaster 
would  now  exist,  whereas  there  had  before 
that  statute  been  only  two.  He  contended 
that  the  act  applied  only  to  original  judg- 
ments given  in  tne  courts  of  Westminster,  and 
not  to  any  judgments  which  should  have  been 
given  in  those  courts  on  appeal  from  some 
other  courts,  and  that  it  could  not  have  been 
the  intention  of  the  act  to  increase  the  number 
of  appellate  jurisdictions  by  making,  as  in  the 
present  instance  would  be  the  case,  three 
courts  of  appeal  to  exist  where  there  were 
only  two  before. 

Mr.  Baron  Vaughan. — But  may  it  not  have 
been  the  intention  of  the  legislature  to  pro- 
vide a  court  where  the  opinion  of  the  majority 
of  the  judges  upon  the  point  could  be  pro- 
duced by  tne  parties  before  they  incurred  the 
expense  of  appealing  to  the  House  of  Lords  ? 

Mr.  Wightman. — But  after  hearing  the 
judgment  in  this  court,  the  unsuccessful  party 
can  bring  a  writ  of  error  to  the  House  of 
Lords,  as  before. 

Mr.  Baron  Alderson. — Yes.  But  is  he 
likely  to  do  so  after  the  majority  of  the  judges 
have  decided  against  him  ?  I  should  tnink  it 
unlikely  that  any  one  would  have  recourse  to 
such  a  proceeding. 

Mr.  Justice  Bosanquet. — I  happen  to  know- 
that  the  great  object  of  the  late  statute  was  to 
procure  uie  judicial  opinions  of  the  majority 
of  the  judges  upon  questions  of  importance 
before  they  were  taken  to  the  House  of  Lords, 
in  order  to  discourage  and  render  less  fre- 
quent the  appeals  to  tnat  tribunal. 

Mr.  Baron  Alderson. — And  for  that  reason 
we  are  always  anxious  to  have  this  court  as 
full  as  possible. 

The  Lord  Chief  Justice  delivered  the  judg- 
ment of  the  Court.  Referring  to  the  words  m 
the  first  part  of  the  Sth  section,  his  Lordship 
observed  that  they  were  quite  large  andj?enersu 
enough  to  comprehend  judgmtots  of  every 
kind,  either  given  upon  an  original  hearing 
or  upon  appeal,  and  tlie  effect  of  the  last  sec- 
tion Was  not  to  place  any  limitation  upon  the 
previous  generality.  But  it  had  been  said 
that  the  effect  of  discharging  the  rule  would 
be  to  allow  three  writs  of  error  where  only 
two  existed  before.  -This  was  a  consequence 
which  might  be  incidental  to  the  statute,  but 
the  effect  of  even  allowing  the  third  writ 
would  be  to  diminish  the  expense,  as  it  was 
improbable  that  any  person  whose  case  had 
been  decided  by  the  majority  of  the  judges 
would  carry  it  afterwards  to  the  House  of 
Lords.  It  had  also  been  urged,  that  if  the 
judges  who  tried  a  cause  in  the  Court  of  Com- 
mon Pleas  at  Lancaster  should  be  members 
of  tfie  Court  of  Exchequer  or  Common  Pleas 
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at  Westminster,  and  if  an  appeal  from  their 
judgment  were  to  be  first  brought  into  the 
King's  Bench  and  there  reversed,  and  a  writ 
of  error  then  brought  into  this  Court  from 
the  King's  Bench,  tne  very  judges  who  made 
the  decision  at  Lancaster  wnich  was  reversed 
in  the  King's  Bench  would  themselves  be  a 
part  of  the  Court  of  Exchequer  Chamber 
which  was  to  decide  upon  the  nroprietvfof 
the  reversal.  This  was  a  state  of  tnings  wtiich 
very  generally  existed.  In  the  case  of  a  bill 
of  exceptions  tendered  to  a  judge  at  Nisi 
Prius,  where  the  action  was  pending  in  the 
Court  to  which  he  belonged,  he  himself  after- 
wards sat  in  judgment  along  with  the  other 
jud^  of  the  Cowrt  upon  the  propriety  of  his 
decision  in  the  Court  below,  and  the  same 
state  of  affairs  occurred  in  several  other  in- 
stances. But  the  worst  that  could  happen  in 
the  case  put  by  Mr.  Wightman  would  be,  that 
whenever  it  occurred  tne  two  judges  in  ques- 
tion would  be  two  out  of  six — a  circumstance 
which  the  Court  did  not  think  of  much  im- 
portance. 

The  Court  was,  upon  the  whole,  of  opinion 
that  the  case  was  within  the  letter,  as  it  cer- 
tainly was  within  the  spirit  and  intention,  of 
the  act,  and  the  ruiefor  quashing  the  writ  was 
therefore  discharged, 

Mr.  Baron  Alderson  observed,  that  besides 
the  reason  which  had  been  already  mentioned 
for  the  passing  of  the  act,  another  was  to  put 
all  the  Courts  at  Westminster  upon  the  same 
footing  on  the  score  of  authority.  Before  that 
act,  the  Common  Pleas  was  overruled  by  the 
King's  Bench,  and  the  Exchequer  by  the  two 
Chief  Justices  alone. 


COMMON  PLEAS.— yon.  II. 
Gibson  r.  The  East  India  Company. 

JUDGMENT. 

Pensions  granted  by  the  East  India  Company., 
by  Resolution  only,  arid  not  under  their  Cor- 
porate Seal,  inalienable, 

Mr.  Sergeant  Wilde  for  the  plaintiffs,  and 
Mr.  Sergeant  Spankie  for  the  defendants. 

This  case  was  argued  last  term,  and  the 
facts  brought  before  the  Court  were  these. 
Mr.  Mallandine,  who  had  formerly  been  a 
Lieutenant-Colonel  in  the  service  of  the  de- 
fendants, but  who,  having  retired  upon  a 
pension  of  ^5/.  a-year,  entered  into  business 
as  a  candle-manufacturer,  failed,  and  became 
bankrupt,  and  the  plaintiffs  were  his  assignees, 
who  claimed  to  recover  from  the  defendants 
the  sum  of  182/.  10*.,  the  amount  of  half 
a-year*s  pension,  the  right  to  which  the  plain- 
tife  claimed  to  have  passed  to  them  as  the 
bankrupt's  assignees.  The  defendants  re- 
sisted the  demand  on  two  grounds — 1st,  that 
pensions  granted  by  them  to  their  officers, 
similar  to  the  one  in  question,  were  inalien- 
able ;  and  secondly,  that  being  in  the  nature  of 
annuities,  they  could  only  be  granted  by  deed 
to  enable  even  the  party  himself  to  enforce 
payment  of  them  in  a  court  of  law,  and  conse- 


quently, the  pension  in  (question  not  having 
been  wanted  by  deed,  neither  the  bankrupt 
himself  nor  his  assignees  (even  if  it  were  not 
inalienable)  could  recover  its  amount  in  a 
court  of  law.  The  facts  were  turned  into  a 
special  case. 

Mr.  Serjeant  WUde  contended  that  there 
was  no  reason  why  the  pension  should  be  in- 
alienable. It  was  given  as  a  remuneration  for 
past  services  when  the  officer  was  retirincj 
from  the  army,  and  when  it  no  longer  affected 
the  interests  of  the  company  whether  he 
embarked  in  any  other  pursuit  or  not.  Where 
it  was  intended  to  make  pensions  of  this  kind 
inalienable,  acts  of  ParUament  had  been 
passed  expressly  for  the  purpose,  as  in  the 
cases  of  Greenwich  and  Chelsea  Hospitals 
pensions,  the  pensions  granted  to  the  Duke  of 
Marlborough,  and  that  granted  to  the  Duke 
of  Wellin^on.  Now,  if  they  were  already 
inalienable  in  point  of  law,  these  legislative 
restrictions  would  have  been  unnecessary. 
Upon  the  other  point  he  contended  that  the 
company  had  efrectually  bound  themselves  in 
point  of  law,  by  a  parol  contract,  to  pay  this 
pension,  for  wnich  they  had  received  consi- 
deration in  the  past  services  of  the  officer,  and 
that  it  differed  materially  from  an  annuity  in 
the  legal  sense  of  the  word,  and  consequently 
it  was  not  necessary  to  make  it  binoing  in 
law,  that  it  should  have  been  granted  by  deed. 

Mr.  Serjeant  Spankie  contended  that  the 
nature  and  object  of  a  pension  of  this  nature, 
together  with  sound  public  policy,  all  com- 
bined to  show  that  it  was  not  intended  and 
ought  not  to  be  allowed  to  be  transferred  from 
the  individual  to  whom  it  was  granted.  He 
also  argued  that  it  was  in  every  respect  in  the 
nature  of  an  annuity,  and  its  payment,  there- 
fore, could  only  be  enforced  when  granted  by 
deed. 

The  Lord  Chief  Justice  pronotmced  the 
judgment  of  the  Court.  The  pension  in  oues- 
tion  had  been  granted  by  a  resolution  oi  the 
defendants,  and  the  question  for  decision  was, 
whether  or  not  they  were  bound  by  that  reso- 
lution, without  the  corporate  seal  of  the  com- 
pany being  attached  thereto.  The  general 
principle  of  law  was,  that  a  corporation  was 
not  bound  by  a  contract  not  under  their  cor- 
porate seal;  to  which  there  were  some  excep- 
tions in  favour  of  the  convenience  of  the 
company,  such  as  the  hiring  of  servants,  or  the 
purcliase  of  goods  of  small  amount.  But  the 
Court  were  of  opinion  that  the  present  case 
did  not  come  witnin  the  range  of  the  excep- 
tions. Looking  at  the  general  scope  and 
object  of  the  statute  and  charters  by  which 
the  East  India  Company  was  formed  and 
governed,  it  would  be  quite  inconsistent  with 
meir  spirit  to  hold  that  a  retiring  pension 
granted  in  this  form  to  one  of  their  military 
officers  could  be  assigned  away.  It  could  not 
be  contended  for  a  moment  that  one  of  their 
officer's  pay  could  be  so  assigned;  and  there 
was  no  difference  in  point  of  law  between  his 
military  pay  and  his  retiring  pension.  The 
effect  of  the  resolution  was,  mat  it  amounted 
to  what  jurists  called  an  imperfect  obligation; 
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it  was  binding  mforo  eonscientuB,  but  not  in  a 
court  of  law.  The  company  might  have  made 
a  grant  under  their  corporate  seal,  but  they 
not  having  done  so,  and  the  case  not  coming 
within  any  of  the  exceptions  before  referred 
to,  they  could  not  be  sued  upon  this  contract 
by  the  bankrupt  himself,  and  consequently 
not  by  his  assignees.  The  Court,  therefore, 
gave  judgment  of  nonsuit. 

So  an  officer  cannot  assign  his  half-pay, 
Slarty  p.  Oldham^  3  T.  R..68.  except  under 
the  special  provision  of  the  Insolvent  Act, 
(sec.  56.  1  &  2  Vic.  o.  110.)  Lord  Kenyon 
held  the  ground  for  this  decision  to  be, 
that  the  officer  has  no  fixed  durable  interest 
in  it ;  but  that  it  depends  on  the  bounty  of 
the  crown,  that  allows  him  certain  benefits 
to  enable  him  to  attend  whenever  his  service 
may  be  required,  7  Term  Rep.  554. — ^Ed. 


WESTMINSTER  SESSIONS.    Jan.  11. 
Mr,  Serjeant  Adams,  Chatmuuu 

The  legality  of  jUacing  Prisoners  before  trial 

for  examinatum^  or  for  want  of  sureties,  in 

separate  cells*  —  Opinion  of  the  Attorney- 

UeneraL 

The  report  of  the  visiting  Justices  of  the 

Westminster  Bridewell  was  read,  from  which 

we  make  the  following  extracts : — 

"  Doubts  having  been  expressed  by  some  of 
the  visiting  Justices  as  to  thelegality  of  placing 
prisoners  before  trial  for  examination,  or  for 
want  of  sureties  in  separate  cells,  the  visiting 
Justices  directed  that  a  case  should  be  laid 
before  Her  Majesty's  Attorney-General  for 
his  opinion  on  the  subject ;  and  the  visiting 
Justices  beg  leave  to  lay  the  case,  with  the 
Attorney-General's  opinion  thereon,  before 
the  Court. 

"  The  governor  on  the  I5th  inst  having 
reported,  that  in  consequence  of  the  increased 
number  of  committals  of  female  convicts 
during  the  present  montli,  the  prisons  appro- 
priated for  their  reception  were  insufficient  to 
maintain  the  system  of  separate  confinement 
(the  daily  average  of  the  number  being  141, 
•and  the  cells  appropriated  for  their  use  being 
•only  68),  notwitnstanding  a  temporary  accom- 
modation had  been  afforded,  by  transferring 
persons  for  trial,  for  bail,  and  for  re-examina- 
tion, frcm  the  common  gaol  to  another  build- 
ing, and  that  the  total  number  of  available 
separate  cells  amounted  to  1(K2  only,  leaving 
nearly  20  convicted  female  prisoners  to  be  pro- 
vided for,  who  were  of  necessity  associated 
together,  and  the  discipline  of  the  prison 
thereby  seriously  interrupted;  and  the  gover- 
nor having  submitted  to  the  visiting  Justices 
that  the  four  large  rooms  in  No.  1,  female 
prison,  at  present  comparatively  useless,  should 
be  divided  into  separate  sleeping  berths,  which 


would  afford  accommodation  for  40  prisonen, 
the  visiting  Justices  have,  in  consequence, 
examined  those  rooms,  and  they  recommend 
that  they  should  be  divided  by  wooden  par- 
titions accordingly,  the  estimated  expense 
whereof  will  not  exceed  20/.  for  each  room." 

The  case  submitted  to  the  Attorney-General, 
and  the  opinion  thereon,  are  as  follows : — 

*' Prisoners,  both  male  and  female,  com- 
mitted to  the  Westminster  &idewell  for  trial, 
under  examination,  or  for  want  of  sureties, 
are  placed  in  separate  single  cells,  and  not 
suffered  to  associate  with  each  other  except 
during  one  hom*  and  a-half  in  the  morning, 
while  washing,  &c.,  and  exercising,  half  an 
hour  at  chapel,  an  hour  at  noon  to  receive 
food,  clothing,  and  the  visits  of  friends  (if 
any),  and  one  hour  before  lockings  at  night 
for  exercise^ 

"  It  has  been  suggested  to  the  visiting  Jus- 
tices that  it  is  not  mwful  so  to  treat  prisoners 
before  trial  or  committed,  as  above  stated. 

"The  Attorney -General  is  requested  to 
peruse  the  acts  of  the  4th  George  IV.  c.  64, 
and  the  5th  George  IV.  c.  85,  and  particularly 
the  13th  section  of  the  last>mentioned  act,  and 
advise  the  visiting  Justices  whether  they  are 
acting  lawfully  in  placing  the  various  pri- 
soners before  trial  and  conunitted  as  above- 
mentioned,  in  separate  cells  in  the  manner 
and  under  the  restrictions  above  stated?" 

Upon  this  statement  of  the  case  the  At- 
torney-General cave  the  following  opinion : — 
"Supposing  tliat  the  confinement  of  these 
prisoners  in  the  manner  described  is  deemed 
necessary  for  the  safety  and  good  discipline 
of  the  prison,  I  am  of  opinion  that  it  is  law- 
ful. No  objection  can  be  made  to  their  sleep- 
ing in  separate  cells.  Thev  cannot  claim  the 
right  at  all  times  when  they  are  awake  to 
converse  and  associate  together,  and  a  discre- 
tion is  left  with  the  magistrates  as  to  the 
degree  of  restraint  to  which  they  are  to  be 
subjected.  At  the  same  time  the  magistrates 
would  not  be  justified  in  imposing  regulations 
upon  them  w^hich  can  be  considered  as  penal, 
or  for  any  purpose  except  the  safety  and  good 
discipline  of  the  prison.  The  magistrates  are 
far  more  competent  than  I  am  to  judge  what 
is  necessary  and  expedient  on  such  a  subject ; 
but  I  would  respectfully  recommend  them  to 
reconsider  whether  these  regulations  may  not 
be  too  severe,  as  subjecting  the  prisoners  to 
an  excessive  degree  of  seclusion  and  solitude. 
"J.  Campbell. 
Temple,  Oct  28, 1838." 
The  Chairman  said,  the  fact  was,  they  were 
bound  to  keep  the  various  prisoners  in  safe 
custody  according  to  the  best  means  which 
were  at  ih&  command  of  the  justices.  It  was, 
however,  highly  material  Uiat  the  uncon- 
taminated  prisoner  should  be  kept  apart  from 
the  contaminated  offender.  He  was  in  great 
hopes  that  before  the  arrival  of  another  year 
the  powers  of  the  metropoHtan  magistrates 
would  be  so  altered  and  amended,  as  to  enable 
them  to  put  all  these  matters  on  a  more  ra- 
tional footing  than  they  had  hitherto  been. 
The  uniform  system,  as  applicable   to  the 
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metroinlitan  and  the  rural  prisoner,  was  quite 
out  of  the  question — that  was,  if  an  equal 
benefit  or  advantage  was  to  he  looked  for.  In 
the  metropolis  they  had  as  many  as  twelve 
gaol  deliyeries  in  the  course  oi  the  year, 
whilst  in  the  rural  districts  the  deliveries 
occaired  only  twice  within  the  same  period. 
In  London,  generally  speaking,  the  accused 
partiei  were  on  the  average  not  confined  more 
than  from  ten  to  twelve  days  prior  to  trial, 
vhereas  in  the  country  three  or  tour,  or  even  a 
pester  nnmher,  of  months  frequently  elapsed 
between  the  periods  of  committal  and  trial. 
It  was  desirable,  of  course,  that  there  should 
be  as  little  opportunity  afforded  of  spreadinff 
eril  contanunation  as  was  possible,  ana 
therefore,  whatever  step  was  adopted  in  the 
way  of  precaution,  so  as  to  keep  those  who 
were  comparatively  good  from  receiving  the 
pernicious  instructions  of  those  who  were 
notoriously  heA,  was  an  object  for  attainment 
At  the  same  time  it  was  manifest  that  the 
same  course  of  proceeding  in  that  respect 
which  was  adopted  in  the  country  was  not 
called  for  in  the  metro]^lis.  As  to  having 
one  permanent,  and  as  it  was  denominated, 
''umfonn,"  system  throughout  the  metro- 
politan and  the  rural  prisons,  it  was  a  com- 
plete farce.  It  was  impossible  to  have  one 
general  sptem  with  advantage  for  all  prisons, 
and  until  the  Government  could  have  their 
eyes  opened  to  that  &ct,  namely,  that  the 
same  plan  would  not  answer  equally  well  in 
the  metropolitan  and  rural  gaols,  all  the 
exertions  of  the  magistracy  to  effect  an  im- 
^ovement  would  prove  fruitless.  It  would  be 
aiseoyered,  as  in  the  case  of  licensing,  that 
what  was  extremely  good  in  practice  in  the 
country  was  on  the  other  hand  quite  as  bad  in 
its  operation  when  applied  in  the  metropolis. 
He  nad  devoted  much  time  to  the  considera- 
tion of  the  subject,  and  he  had  arrived  at  this 
conclusion,  that  die  metropolitan  bench  of 
justices  would  never  be  right — that  was,  that 
no  gystem  would  work  beneficially  in  London 
imtil  they  had  a  complete  and  distinct  system 
for  the  government  ofthe  metropolitan  prisons. 
In  days  of  old  the  existing  course  of  proceed- 
ing in  that  respect  might  have  worked  ad- 
vantageously, but  it  was  not  so  now.    {Hear^ 

The  Report  toot  unanimously  agreed  to. 


fiuMinM  in  t^t  Courts. 

COURT  OF  CHANCERY. 

Curtis  V.  Cutts,  appeal  motions  for  judg- 
ment—In re  Walhs,  lunatic  petition. 

Appeals — Lord  Mostyn  r.  Burdekin,  part 
heaitf— Mflford  v.  Reynolds— Attorney-Gene- 
ral V.  Wilson— Tullett  v.  Armstrong. 

Causes — ^De  Havilandt?.  Saumarez,  by  order 
-^Portman  v.  Mills,  exceptions  and  further 
directions — Same  v.  Same,  cause  by  order — 
Attorney-General  r.  Barker — Moore  r.  Lang- 
ford,  further  directions  and  costs — Davison  v. 
Cutler,  further  directions— Noel  v.  Middleton, 
exceptions. 


vice-chancellor's  court. 

Short  Causes — Sowerby  v,  Sowerbv — ^Waid 
V.  Sadler— Senior  v.  Mason — Cocnrane  «. 
Marsh — Swanston  tJ.Down — Brown  v.  Pringle 
— Jefferson  v.  Wetherby — Bratt  «.  Smith — 
Wheeble  v.  Parmister— Wheeble  17.  YHiceble, 
further  directions  and  petition — PoweU  v. 
Powell — Baird  v.  Baird — ^raterson  v.  Toone — 
Baker  v.  Baker,  further  directions  and  costs — 
Smith  V.  Hutchinson,  ditto  and  petition — ^I^t- 
man  v.  Court,  further  directions  and  two  pe- 
titions. 

Unopposed  Petitions — ^Lovell  v.  Lovell — 
Stratton  D.  Abercrombie— In  re  Eveirsfield — 
Ex  parte  Shank — Gilbert  v,  Royds— Crouch  v. 
Pitman — Reid  v.  Reid — Davidson  f>.  Greenbill 
— Cogswell  V.  Russell — Ex  parte  Nelson— Ro- 
binson V.  Robinson — Ex  pute  Few — Lloyd  v. 
Branton — Dixon  v.  Neatby. 

After  the  Unopposed  Petitions — In  re  Tot- 
tenham Charity,  petition  bv  order— Fermor  o. 
Pomfret,  to  be  spoke  to— Attorney-General  v, 
Ellison,  four  causes,  part  beards 

ROLLS'  COURT. 
Middleton  r.  Ford  to  be  spoke  to — Attorney 
General  v.  Clack,  part  heard— Attorney-Gene- 
ral V.  Fishmongers'  Company  (2) — ^De  la  Garde 
V,  Lempriere,  further  directions  and  costs — 
Mence  v,  China — Skelding  v.  Clare — Green  p. 
Campbell — ^Turner  v.  Hitchen — Lambert  v. 
Hutcninson — Rowley  v,  Adams,  exceptions, 
fhrther  directions,  and  costs — Neame  v.  Cobb 
— Goddard  v.  Sowerby, 

COURT  OF  QUEEN'S  BENCH. 
Sittings  in  Banco. 

BAIL  COURT  (QUEEN'S  BENCH.) 
Mack  V.  Twigg— Dear  v.  Howell. 

COURT  OF  COMMON  PLEAS. 
Sittings  in  Banco, 

COURT  OF  COMMON  PLEAS. 
London  Common  Juries. 
Hay  V.  West — Swift  v.  Boast — Sewell  v. 
Gould— Wood  V.  Garratt— French  v.  Green— 
Stent  V.  Goodman — Gumey  v.  Sills — Rawlins 
V.  Sewell  and  another — Rickerton  v,  Franks — 
Brandon  v.  Smith — ^Wade  v.  Richardson — 
Attwood  V,  HiUyer— Same  v.  Jolly— Cooper 
V.  CuthiU— Poole  ».  Williams— Hoye  t?.  Bush 
— Bradbury  v.  Hawkins. 

COURT  OF  EXCHEQUER. 
Sittings  in  banco. 

EQUITY  EXCHEQUER. 
Petitions. — Re  Birmingham  and  Gloucester 
Railway,  petition  of  Lawson — Re  Midland 
Counties  Railway,  petition  of  Condon — Re 
Great  Western  RaUway,  petition  of  Deane — 
Re  Bristol  and  Exeter  Railway,  petition  of 
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Mogy—Re  Binningham  and  Derby  Railway, 
petition  of  Rice—Re  Midland  Counties  Rail- 
way, petition  of  Trinity  Hospital— Re  Pad- 
dington  Charity  Estate,  petition  of  Campbell 
—Re  Hull  and  Selby  Railway,  petition  of 
Viscount  Galway— Re  Manchester  and  Leeds 
Railway,  petition  of  Calvert— Re  Manchester 
Improvement  Act,  petition  of  the  Same— Re 
London  and  Binningham  Railway,  petition  of 
Trinity  Hospital— Re  Great  Western  Railway, 
petition  of  Hancock— Re  North  Midland  Rail- 
way, petition  of  Crew— Re  Bristol  and  Exeter 
Railway,  petition  of  the  Company— Re 
Richard  BetheU— Re  Hubert  de  Burgh  — 
Crawforth  v,  Helder — ^Lingard  r.  Burton — 
Jones  V.  Williams. 
After  the  Petitions,  Motions. 


TO  CORRESPONDENTS. 

"F.  C."  must  excuse  us  this  week. 

**  Civis." — His  case  is  personal,  and  we 
must  refer  him  to  our  notice,  Dec.  1. — 
indeed  we  have  much  more  important 
matter  than  we  have  room  for. 

"Inquirer."  We  thank  him  for  his 
communication.  See  our  notice  to  Sub- 
scribers. 

"  Gent,  one,  &c.  Manchester."  We  would 
cheerfiilly  comply  with  his  wish,  and  in- 
sert his  letter,  but  there  are  two  reasons 
that  prevent  us— the  one  founded  upon  con- 
sistency, the  other  upon  fact.  We  have 
more  than  once  said  that  we  do  not  inter- 
fere with  our  Contemporaries.  Our  plan 
is  altogether  different  from  any  of  them. 
The  writer  alluded  to  w  a  Contemporary^ 
and  we  beg  to  refer  our  Correspondent  to 
our  answer  to  "  Veritas,"  ante,  p.  9G.  Thus 
far  for  consistency.  Secondly,  we  have  never 
seen  the  book  to  which  our  Correspondent 
alludes,  and  we  submit  that  it  is  too  much 
of  a  joke  to  expect  we  shall  put  our  hands 
into  our  pockets,  and  buy  a  book,  which 
must  be  to  us  waste  paper,  to  satisfy  our- 
selves that  our  Correspondent's  criticism  is 
correct,  and  thus  indulge  his  wishes. 

"Henricus,"  shall  have  attention  next 
v^eeit. 

A  Subscriber,  Wolverhampton,  shall  also 
have  attention  next  week. 

To  OUR  Correspondents  answering 
Problems. — We  beg  to  request  some  atten- 
tion to  penmanship.  Some  of  the  answers 
are  to  us  quite  unintelligible^  and  we  re- 
gret to  add  that  this  remark  applies  even  to 
our  best  Correspondents. 


TO  OUR  SUBSCRIBERS. 

We  wish  to  call  attention  to  an  error  of 
the  Press,  from  which  not  only  our  mean- 
ing, but  the  law  is  perverted,  and  made  any 
thing  but  what  it  is.  See  ante,  p.  25,  in 
the  first  line  of  the  first  column,  the  word 
*'  except,"  is  omitted,  and  should  have  fol- 
lowed the  word  "  covenant." 

The  assignee  of  a  lessee  is  liable  in  cove- 
nant to  all  covenants  that  run  with  the 
land  during  the  time  he  shall  continue 
assignee.  We  will  enter  upon  this  sub- 
ject again  in  a  future  Number,  so  as  fully 
to  explain  the  law  upon  it.  A  similar  per- 
version was  noticed  on  Tuesday  last  by  the 
Lord  Chancellor,  through  an  error  of  the 
press,  in  2  Wyld  and  Craig,  708.,  where 
the  word  "not,"  had  been  introduced  for 
the  word  "wozr."  They  will  occur  some- 
times.   

The  Annual  Subscription  to  the  stamped 
Edition  of  the  Legal  Guide  will  be  j£  1 :  lOs. 
on  payment  of  which,  it  will  be  sent,  post- 
age free,  to  any  part  of  the  United  Kingdom. 


TO  ARTICLED  CLERKS  AND 
STUDENTS. 

THERE  are  now  some  Vacancies  in  the 
Office  of  a  Chamber  Counsel,  for  Gentle- 
men who  wish  to  be  prepared  for  their 
Examinations,  and  where  they  will  have  the 
advantage  of  great  practice.  Apply  to  Messrs. 
Richards  &  Co.  Law  Booksellers,  194,  Fleet- 
street. 


Just  Published  in  8wo.  Price  3*. 

REMARKS  ON  COPYHOLD  ENFRAN- 
CHISEMENT, freeing  the  subject  from 
its  apparent  Complication  and  Difficulty ;  and 
with  given  TABLES  and  RULES,  enabling 
any  Lord  Steward,  or  Copyholder,  without 
previous  Study,  to  compute  with  the  greatest 
ease  and  with  Mathematical  Accuracy,  the 
Value,  8fc,  Sfc  8fc.  By  Rolla  Rouse,  Esq., 
of  the  Middle  Temple,  and  of  Melton,  Suf- 
folk, Conveyancer,  Author  of  the  "Practical 
Man,"  "Copyhold  and  Court-Keeping  Prac- 
tice," &c.  &c. 
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LAWS  OF  REAL  PROPERTY. 

E88AT   I. 
{Cmhmmid  fram  p,  179.) 

OK  THB  TITLB  ▲  PURCHABEB  MAT 
BW^UIBB. 

7%§  nmo  SiaiuU  of  JAmiMumiy  relating  to 
Real  Property,  d  4*  4  IT.  4.e.  27. 

Meerifi  of  ike  profiu  pf  the  land  fir  the 
farp<mi  ofihsAd. 

SECTION  85.  enacts  that  the  receipt  of 
the  lent  payable  by  any  tenant  from 
year  to  year,  or  other  lessee,  shall  as  against 
such  lessee^  or  any  person  claiming  under 
him,  (but  subject  to  the  lease)  be  deemed 
to  be  the  receipt  of  the  profits  of  the  land 
for  the  purposes  of  this  act. 

Real  and  Mixed  Aetians. 
Section  SB»  enacts  that  no  writ  of  right 
patent,  writ  of  right  quia  dominus  remisit 
curiam,  writ  of  right  in  capite,  writ  of  right 
in  London,  writ  of  right  close,  writ  of  right 
de  rationabili  parte,  writ  of  right  of  ad- 
TowBon,  writ  of  right  upon  disclaimer,  writ 
de  rationabilibus  divisia,  writ  of  right  of 
ward,  writ  de  consuetudinibus  et  servitiis, 
writ  of  cessavit,  writ  of  escheat,  writ  of  quo 
jure,  writ  of  secta  ad  molendinum,  writ  de 
easendo  quietum  de  theolonio,  writ  of  ne 
iDJuste  Tezes,  writ  of  mesne,  writ  of  quod 
permittat,  writ  of  formendon  in  descender, 
in  remainder,  or  in  reTerter,  writ  of  assize 
of  novel  disseisin,  nuisance,  darein  present- 
ment, juris  utnun,  or  moit  d'ancestor,  in 
the  per  and  cui,  or  in  the  post,  writ  of 
Vot.L 


entry  sur  intnuion,  writ  of  entiy  sur  alien- 
ation, dum  fuit  non  compos  mentis,  dum 
fuit  infra  SBtatem,  dum  fuit  in  prisona,  ad 
communen  legem,  in  casu  proviso,  in  con- 
simili  casu,  cui  in  vita,  sur  cui  in  vita,  cui 
ante  divortium,  or  sur  cui  ante  divortium, 
writ  of  entry  sur  abatement,  writ  of  entry 
quare  ejecit  infra  terminum,  or  ad  terminum 
qui  prsBteriit,  or  causa  matrimonii  prselo- 
outi,  writ  of  aiel,  besaiel,  tiesaiel,  coemage^ 
or  nuper  obiit,  writ  of  waste,  writ  of  parti- 
tion, writ  of  disceit,  writ  of  quod  ei  defor- 
oeat,  writ  of  covenant  real,  writ  of  warrantiA 
chartee,  writ  of  curia  claudenda,  or  writ 
per  qu»  servitia,  and  no  other  action  real 
or  mixed,  (except  a  writ  of  dower,  or 
writ  of  dower  undo  nihil  habet,  or  a  quare 
impedit,  or  an  ^ectment,  and  no  plaint  m 
the  nature  of  any  audi  writ  or  action, 
(except  a  plaint  for  free  bench  or  dower) 
shall  be  brought  after  the  31st  day  of  De- 
cember, 1834. 

Section  37  enacts,  that  when  on  the  sud 
3l8t  day  of  December,  1834,  any  person 
who  shall  not  have  a  right  of  entry  to  any  , 
land,  shall  be  entitled  to  maintain  any  such 
writ  or  action  as  aforesaid,  in  respect  of 
such  knd,  such  writ  or  action  may  be 
brought  at  any  time  before  the  1st  day  of 
June,  1835,  in  case  the  same  might  have 
been  brought  if  the  act  had  not  been  made^ 
notwithstanding  the  period  of  twenty  yeais 
hereinbefore  limited  shall  have  expixed. 

Section  38  enacts,  that  when  on  the  said 
1st  day  of  June,  1835,  any  person  whose 
right  of  entry  to  any  land  shall  have  been 
taken  away  by  any  descent  cast,  discon- 

S  _.  ■ — — ^       rr--* 
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tiniiance,  or  warranty,  might  maintain  any 
such  writ  or  action  as  aforesaid^  in  respect 
of  such  land,  such  writ  or  action  may  be 
brought  after  the  said  .  1  st  day  of  June, 
1 835 ;  but  only  within  the  period  during 
which,  by  virtue  of  the  provisions  of  this 
act,  an  entry  might  have  been  made  upon 
the  same  land  by  the  person  bringing  such 
writ  or  action,  if  his  right  of  entry  had  not 
been  so  taken  away. 

It  is  necessary  that  we  should  draw  at- 
tention to  the  state  of  tlie  law  as  it  stood 
before  the  passing  of  this  statute,  in  relation 
to  real  and  mixed  actions^  in  order  that  the 
present  law  may  be  the  better  understood. 

The  statutes  of  limitations  have  all  been 
made  for  the  purpose  of  quieting  possession 
of  men  s  estates,  and  avoiding  suits.  To 
use  the  words  of  Lord  Eldon,  (a)  "  they  are 
not  made  simply  for  the  purpose  of  termi- 
nating questions  of  title  as  between  in- 
dividuals, but  are  founded  on  a  broader 
principle,  which  requires,  for  the  sake  of 
mankind  at  large,  that  the  person  who  is  in 
possession,  and  who  has  the  credit  attributed 
to  that  possession,  should  not  be  lightly 
disturbed." 

The  principal  object  of  the  Statute  21 
Jac.  1.  c.  16.,  was  to  ascertain  the  precise 
period  when  the  possession  became  adverse, 
because  from  that  time  only  the  20  years 
began  to  run. 

Real  actions  or  feodal  actions  (h)  were 
droitural  or  possessory.  The  former,  in 
which  the  demandant  sued  in  respect  of 
his  mere  right,  having  lost  his  right  of 
possession,  were  commenced  by  writ  of 
right  properly  so  called,  or  by  writ  in  the 
nature  of  a  writ  of  right. 

This  writ,  properly  called  a  writ  of  right, 
which  was  the  highest  writ  in  the  law, 
as  it  is  said,  (c)  lay  for  the  recovery  of 
lands  and  tenements,  by  the  tenant  in  fee 
simple,  {d)  and  was  patent  or  close  (e) ; 
patent  when  the  land  was  held  of  a  sub- 
ject ;  close  when  held  of  the  king.  A  writ 
of   right  close^   patcwn    breve  secundum 


(a)  4Bligb,  P.R.  117 
(6)  Minor,  c  2.  s.  6. 

(c)  F.  N.  B.  1.;  Co.  Lilt.  1386. 

(d)  F.  N.  B.  1.  i  Booth.  Real  A^tioni  87,  88. 
(«)  2  Tidd  1. 


consv4tudinem  manerii,  also  lay  for  tlie 
king's  tenants  in  anciait  demesiu^  and 
others  of  a  similar  nature.  (/) 

Sir  E.  Coke,  {g)  thus  defines  a  title : 
titulus  est  justa  causa  possidendi  id  quod 
nostrum  est^  or  it  is  the  means  whereby  the 
owner  of  lands  hath  the  just  possession  of 
his  property,' and  the  several  stages  or  de- 
grees requisite  to  form  a  complete  title  to 
lands  and  tenements  are  well  considered  by 
Blackstone,  in  the  2d  volume  of  his  Com- 
mentaries. (A)  For  the  purpose  of  these 
observations  we  w*ill  make  use  of  the  heada 
of  these  stages  or  degrees. 

1st,  Naked  possession,  or  actual  occupa- 
tion of  an  estate;  without  any  apparent 
pght,  or  any  shadow  or  pretence  of  right 
to  hold  and  continue  such  possession. 

This  is  the  lowest  and  the  most  imperfect 
degree  of  title. 

2d,  Right  of  possession  residing  in  one 
man,  while  the  actual  possession  is  not  in 
himself  but  in  another. 

This  is  the  next  step  to  a  good  and  per- 
fect title. 

3d,  Right  of  property^  the  jus  proprietatis, 
without  either  possession,  or  even  the  right 
of  possession,  frequently  spoken  of  as  the 
mere  right^jus  merem^  and  the  estate  of  the 
owner  is  in  such  cases  said  to  be  toally  de- 
vested and  put  to  a  right. 

4th,  A  complete  title  according  to  the 
ancient  maxim  of  law,  that  no  title  is  com- 
pletely good  unless  the  right  of  possession 
be  joined  with  the  right  of  property ;  which 
right  is  then  denominated  a  double  right,  jitf 
duplicatem,  or  droit  droit ;  (i)  and  when  to 
this  double  right,  the  actual  possession  is 
also  united,  when  there  is,  according  to  the 
expression  of  Fleta,  {k)  juris  et  seisina^ 
conjunction  then  and  then  only  was  the  title 
completely  legal. 

To  such  a  complete  title  there  were 
four  several  denominations  of  ordinary 
injury.  Where  the  tenant  with  a  naked 
possession,  while  actually  seized,  shall  be 
ousted  or  turned  out  of  possession  by 
another  person.     This  was  called  disseisin  ; 


(/)  Com.  Dig,  tit.  Droit,  D. 

(g)  1  Inst.  345. 

(fc)  Bt4.c.  1. 

(i)  Co.  Litt.  266.;  Bmc.  1.  5.  tr.  7.  c.  5. 

\k)  1.  3.  c.  15.  sec  6. 
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the  remedy  for  which,  before  the  statute, 
was  a  writ,  called  a  writ  of  entry,  9ur 
dimUm^  or  an  assize,  now  abolished. 
Before  this  statute,  acquiescence  in  the 
possession  by  the  disseisor  for  30  years, 
without  bringmg  such  writ,  he  gained 
the  actual  right  of  possemon^  and  the 
diiieiMed  retained  nothing  but  the  mere 
ri^ht  of  property^  which  right  would  &il 
unless  pursued  within  60  years. 

2dly,  Where  a  person  died  seized  of  an  in- 
heritance, and  before  the  heir  or  devisee 
entered,  a  stranger  who  had  no  right  made 
entry  and  got  possession  of  the  freehold; 
this  was  called  abatement^  the  remedy  for 
which  was  also  a  writ  of  entry,(/)  though 
it  was  said  that  the  proper  remedy  for  the 
recovery  of  land  after  an  abatement  seemed 
to  have  been  by  assize  oimort  d* ancestor,  or 
writ  of  aie/,  besaiel,  or  cosinage.(m)  An  aiel, 
othesaiel^  lay  for  the  heir  upon  an  abatement 
after  the  death  of  the  grandfather,  or  grand- 
mother, or.  great-grandfather,  or  great- 
grandmother,  and  a  writ  of  connate  upon 
the  death  of  the  grandfather's  grandfather  or 
grandmother,  or  any  collateral  relation  other 
than  those  for  whom  a  mort  <fancestorlaj.(n) 

3dly,  Where  in  the  interval  between  the 
death  of  the  ancestor  and  the  actual  entry 
of  the  heir,  a  stranger  entered,  or  intruded, 
or  detained  lands  after  a  term  had  expired — 
(this  was  called  intrtuion) — the  remedy  for 
which  was  also  a  writ  of  entry,  called  ad 
(erminum  quiprwteriit ;  or  where  a  woman 
gave  land  to  a  man  in  fee  or  for  life  to  marry 
her  in  convenient  time,  and  he  did  not,  this 
was  also  intrunon^  the  remedy  for  which 
was  a  writ  of  entry,  cauta  matrimonii 
prmlocuti. 

4tlily,  Where  possesion  lawfully  taken 
nught  have  been  wrongfully  detained;  as 
when  a  tenant /Mnir  autre  vie  held  after  the 
death  of  the  cestui  que  me^  or  one  coparcener, 
held  adversely  to  his  companion,  this  was 
called  deforcement^  the  remedy  for  which 
was  also  a  writ  of  entry. 

For  these  injuries  the  writs  we  have  before 


(0  See  Smith  v.  Coffin.  2  H.  Black.  444.  Rowles 
v.la^,  I  Moore  &  P.  102;  4  Bing.  428. 

(m)  2  Tidd.  9. 

(a)  F.  N.  B.  221. ;  Booth.  200. ;  Com.  Dig.  Ut. 
Aai]xe,P. 


named  are  ncto  aholisked.  In  each  of  them 
there  was  a  disseisin^  or  interruption  of  the 
lawful  seizin  of  a  more  or  less  forcible 
nature. 

(To  be  continued.) 


TO   THE   EDITOR   OF   THE   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  XI. 


What  are  the  provisions  introduced  by 
the  Statute  1  &  2  Wil.  4.  c.  58,  adled  the 
Interpleader  Act,  as  well  to  the  relief  of 
Private  Individuals  as  to  Sheriffs,  when  lia- 
ble to  bo  sued  in  cases  in  which  they  are  not 
personally  interested  ?  and  what  is  the  pre- 
sent state  of  the  law  in  relation  to  those 
provisions  ? 

The  Answer  to  this  Problem  may,  for  the 
sake  of  perspicuity,  be  more  conveniently 
divided  into  two  parts. 

1.  The  provisions  of  this  Statute,  in  res- 
pect of  private  individtuiUy  and  the  present 
state  of  the  law  in  relation  to  those  pro- 
visions. 

2.  The  like  in  respect  of  Sheriffs. 

1.  As  respects  private  individuals,  by  sec. 
1.  of  the  1  &  2  Will.  4.  c.  58,  it  is  enacted, 
*^  that  upon  application  made  by,  or  on  be- 
half of  any  defendant  sued  in  any  of  his 
Majesty's  Courts  at  Westminster,  Lancaster, 
or  Durham,  in  any  action  of  Auumpnt^ 
Debt,  Detinue,  or  Trover,  (a)  such  appli- 
cation beingmade  after  declaration,  and  before 
plea,  by  affidavit  or  otherwise,  shewing  that 
such  defendant  does  not  claim  any  interest 
in  the  subject  matter  of  the  suit,  but  that 
the  right  thereto  is  claimed  or  supposed  to 
belong  to  some  third  party,  who  has  sued, 
or  expected  to  sue  for  the  same,  and  that 
such  defendant  does  not  in  any  manner  col- 
lude with  such  third  party,  but  is  ready  to 
bring  into  court,  or  to  pay  or  dispose  of  the 
subject  matter  of  the  action  in  such  manner 
as  the  Court  or  any  Judge  thereof  may  order 
or  direct ;  it  shall  be  lawful  for  the  Court  or 
any  Judge  thereof  to  make  rules  and  orders 


(o)  N.  B.—The  operation  of  this  Stmt,  is  stiiotly 
confined  to  the  above-named  actions,  and  the  court 
would  not  interfere  where  there  was  a  count  in  the 
declaration  in  Cow.  Lawrence  v.  Matthews,  5  pow. 
Rep.  149.  (II.) 
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calling  upon  such  third  party  to  appear,  and 
to  state  the  nature  and  particulars  of  his 
claim,  and  maintain  or  relinquish  his  claim ; 
and  upon  such  rule  or  order  to  hear  the  alle- 
gations as  well  of  such  third  party  as  of  the 
plaintiff,  and  in  the  mean  time  to  stay  the 
proceedings  in  such  action ;  and  finally,  to 
order  such  third  party  to    make  himself 
defendant  in  the  same  or  some  other  action, 
or  to  proceed  to  trial  in  one  or  more  feigned 
issue  or  issues ;  and  also  to  direct  which  of 
the  parties  shall  he  plaintiff  or  defendant  on 
such  trial,  or  with  the  consent  of  the  plain* 
tiff  and  such  third  party,  their  counsel,  or 
attorneys,  to  dispose  of  the  merits  of  their 
claims  and  determine  the  same  in  a  sum- 
mary manner ;  and  to  make  such  other  rules 
and  orders  therein,  as  to  costs  and  all  other 
matters  as  may  appear  to  be  just  and  reason- 
able;"  and  by  s.  2.  it  is  also  enacted  'Hhat  the 
judgment  in  any  such  action  or  issue  as 
may  be  directed  by  the  court  or  Judge,  and 
the  decision  of  the  Court  of  Judge  in  a  sum- 
mary manner,  shall  be  final  and  condusiTe 
against  the  parties,  and  all  persons  dbmning 
by,  from,  or  under  them." 

By  s.  3.  if  the  third  do  not  appeal  or 
comply  with  any  rule  or  order  to  be  made 
after  appearance,  the  Court  may  declare  sach 
third  party  barred  from  prosecuting  his  claim 
against  defendant,  saving  the  right  of  such 
third  party  to  his  action  against  the  plain- 
tiff; and  Court  may  make  such  order  be- 
tween defendant  and  plaintiff,  as  to  costs  and 
other  matters  as  may  appear  just  and 
sonable. 

By  83.  4  &  5,  proviso,  that  every  order  of 
a  single  Jndge,  not  made  in  Court,  may  be 
rescinded  or  altered  by  the  Court  t  and  that 
if  the  Judge  thinks  the  matter  more  fit  for 
the  determination  of  the  Court,  he  may  refer 
the  matt^  to  the  Court  to  be  there  disposed 

The  following  decisions  wiH  shew  the 
present  state  of  the  law  with  relation  to  this 
Statute  in  respect  of  private  individuals.  It 
has  been  decided  that  the  Court  will  not 
interfere  until  an  action  has  been  brought, 
andphdntiffhas  dedared,  Parker  f>.  Linilett, 
2  Dow.  Rep.  562 ;  nor  will  the  Court  inter- 
fere unless  it  appears  that  the  defendant  had 
just  expectation  that  he  should  be  sned  by 


the  thhrd  fiiafty,  Harnson  v.  Pyhe^  2  Hodges, 
107 ;  and  it  appears  that,  to  give  the  Court 
jurisdiction  under  this  act,  there  must  be 
cross  claims  on  one  and  the  same  subject 
matter,  and  that  the  party  applying  must 
shew  that  he  cannot  be  liable  to  h&ih  the 
claims.  Farr  t.  Ward,  5  Dow.  Rep.     It  has 
been  also  decided  that  the  rule  i/rill  not  be 
granted  after  a  suit  has  been  stayed  by  in- 
junction. Ara3me  9.  Lloyd,  1  Bing.  N.  R. 
720 ;  nof  will  tiie  Court  relieve  a  party  who 
by  his  own  act  has  placed  himsdf  in  a  situa- 
tion to  be  sued.    Belcher  v.  Smith,  9  Bing, 
82;  (III)  neither  vnllthe  Court  reliev0  the 
holder  of  title-deeds  against  opposing  claims. 
Smith  t,  Wheeler,  1  Gale,  168 ;  nor  the 
advertiser  of  a  reward  for  the  apprehension 
of  a  felon,  against  two  diffisrent  claimants 
for  it.  Grant  v.  Fry^  4  Dow.  Rep.  135 ;  nor 
in  any  case  where  defendant  is  indemnified 
by  a  third  party^  for  not  delivering  up  pro- 
perty in  his  possession,  by  the  claimant. 
Tucker  tF.  Morris,  1  Dow.  Rep.  P.  C.  639, 
S,  C.  (lY)  Where  defendant  has  been  sued 
by  two  cUumanbs  for  the  same  property—- one 
in  the  K.  B.,  the  other  in  the  C.  P.— it 
seems  necessary  in  erder  to  relieve  himself 
from  both  actions,  to  obtain  rules  in  both 
Courts.  Allen  e.  Gilby,  3  Dow.  Rep.  143 ; 
and  where  part  of  the  sum  claimed  by  the 
parties  has  been  paid  to  one  of  them  befoie 
adverse  claiois  inade^  the  adverse  elaiiaant 
has  a  right  to  have  tJie  whole  sum  hedaims 
paid  into  Court,  on  the  hdders  apj^yii^  for 
relief  under  this  act.     Idem. 

In  the  case  of  a  wharfinger  who  claimed 
a  lien  on  the  goods  for  wharfage,  &c.  it  was 
decided  that  Hie  Court  would  not  interfere 
where  the  lien  attaches  only  on  one  of  the 
parties  by  whom  the  goods  were  claimed. 
Braddick  v.  Smith,  9  Bing,  84.  S.  C.  (Y.) 
but  the  Court  will  interfere  where  the  tien 
attaches  upon  the  goods  in  dispute,  which- 
ever party  succeeds.  Cotter  «.  Bank  of 
Enghind,  2  Dow.  Rep.  728.  S.  C.  It 
seems  that  the  Court  will  not  in  general 
preclude  the  successful  party  from  brin^g 
actions  for  speciid  dami^  through  tiie  de- 
tention of  the  goods.  Lucas  «.  London 
Dock  Company,  4  Bam.  &  Ad.  378. 

The  costs  of  theapplicaatiif  hehasaoted 
bondjidef  will  be  directed  to  be  paid  mrt  of 
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the  fiind  or  proceeds  of  the  goods  ia  dispute. 
Daoar  9.  M'Kktoeli,  3  Moore  &  S.  174. 
(YI.)  and  by  a  later  case,  where  the  third 
party  did  not  appear,'  the  costs  of  theappli 
cant  were  aOowed  under  the  3rd  sec.  ol  this 
Act,  out  of  the  fund,  although  by  such 
aHowanoe,  plaintiff'B  property  in  the  fund 
would  be  diminished,  the  plaintiff's  remedy 
being  against  die  third  person,  the  wrong 
doer.  Pitdiers  «.  Edney,  C.  P.  T.  T. 
1838. 

Where  money  has  been  paid  into  Court 
under  this  Act,  the  successful  party  cannot 
moye  to  have  the  money  paid  out  until 
final  judgment  has  been  signed.  Cooper 
f.  Lead  Smelting  Company,  9  Bing.  634. 
(YII.)  it  seems  that  a  rule  nisi,  under  the 
Ist  sec.  of  this  Act,  is  no  stay  of  proceed- 
ings, unless  notice  of  motion  for  that  pur- 
pose has  been  given  to  the  parties  against 
whom  it  has  been  obtained,  fimith  «. 
Wheeler,  3  Dow.  Rep.  431.  F.  J.  C. 

(To  be  continued,) 

(I.)  Sec.  7.  all  rules,  orders,  matters, 
and  decisions  (except  only  the  affidavits  to 
be  filed)  are  to  be  entered  of  record,  and 
to  have  the  force  and  effect  of  a  judgment, 
except  only  as  to  .becoming  a  cliarge  on 
buds,  and  in  case  any  costs  shall  not  be 
paid  witliin  fifteen  days  after  notice  of 
taxation,  %  fieri  fadfu^  or  eapiae  ad  satis/a- 
cisndum  may  issue.-r-ED. 

(II.)  The  word  **  trespass,"  is  omitted, 
in  which  the  Court  can  give  no  l!elidr. — £d. 

(III.)  2  Moore  &  Scott,  S.  C— Ed. 

(LY.)  1  Cr.  &  M.  73.— Ed. 

(V.)  Id.  131.— Ed. 

(VI.)  See  Cotter  «.  Bank  of  Enghmd, 
3  Id.  180.— Ed. 

(YD.)  2  Moore  &  Scott.  810.  1  Dowl. 
P.C.728.    S.  C. 


PBOBLEM  XIII. 

AcnoNs  AT  Law. 
What  is  the  mode  of  commencing  an  Action  ? 
—shewing  what  the  writs  are  to  contiRn, 
and  manner  and  time  of  service  —  The 
decaaoDs  that  have  been  made  upon  de- 
fective writs  or  irregular  service. 


TO  THB  EDITOR  OF  THE  LEGAIi  QUIDE. 

Middle  Temple,  Jan.  17^,  1839. 

Si% — A  dispute  having  occurred  at  Cham- 
bers concerning  the  question,  whether  ^^  a 
bond  to  restrain  a  tens^i  in  tail  from  com- 
mitting waste  is  void  T — we  have  come  to 
the  determination  of  submitting  the  follow- 
ing questions  for  your  decision. 

1st,  A  tenant  in  tail,  in  cctnsideration  of 
marriage  and  the  wife's  portion,  enters  into 
a  bond  not  to  alien  his  estate  by  feoffment, 
fine  or  recovery,  or  by  any  other  means,  nor 
to  commit  vraste,  but  to  keep  the  estate  in 
good  condition,  in  order  that  it  m^y  descend 
to  the  issue  of  the  marriage.  Qu.  Whether 
the  bond  is  void  at  Jaw  or  in  equity  ? 

2nd,  Whether  a  tenant  in  tail  can  be 
restrained  at  law  or  in  equity,  vol  any  case 
by  an  instrument,  from  committing  waste; 
or  from  barring  his  estate^  although  he 
should  be  a  party  to  such  in^ftniment  i 

The  cases  on  tl^is  point  are  vexy  contm- 
dictory.  In  the.case  of  Freemi^n  9.  Freeman, 
2  Yezn.  283.  a  father  settles  kpd  on  his 
son  in  tail,  and  takes  a  boqd  from  him,  that 
he  will  not  doc^  the  entail.  The  bpnd  was 
decreed^  to  be  good,  9a  if  the  son  had  not 
given  the  bond,  the  father  would  have  made 
him  only  tenant  for  life.  In  the  case  of 
Jervis  v.  Bruton,  2  Yeni.  2^1.  the  father 
settles  land  upon  his  daughter  in  the  same 
manner,  and  takes  a  bond  from  her  that  she 
will  not  commit  waste.  Bond  held  to  be 
void. 

In  my  opinion,  for  the  same  reason  that 
the  bond  was  good  in  the  one  case,  the 
bond  was  also  good  in  the  other. 

Hoping  that  you  will  be  so  kind  as  to 
solve  our  difficulty  on  these  points, 
I  remain.  Sir, 
Your  obliged  and  obedient  servant, 
Henricus. 

OPINION  OF  THE  EDITOR. 

These  questions  certainly  deserve  con- 
sideration, not  only  from  the  apparent 
inconeistency  of  the  decisions  alluded  to  by 
our  correspondent,  but  from  tbe  recent 
changes  made  in  the  laws  governing  real 
property.  Previous  to  the  statute  3  &  4  W. 
4.  c.  74.  it  was  the  established  law  that  no 
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condition  in  restraint  of  alienation  by  fine 
with  proclamations,  or  common  recovery, 
imposed  upon  a  tenant  in  tail  having  the 
power  of  acquiring  the  fee,  should  be  per- 
mitted to  take  effect,  and  that  all  such  con- 
ditions annexed  to  a  grant  in  tail  were  abso- 
lutely void ;  and  as  one  of  the  incidents  to  a 
tenancy  in  tail  is,  that  of  committing  waste, 
any  restriction  against  it^  imposed  on  the 
tenant  in  tail  was  also  void.  See  10  Eep. 
38,  39.  But  tenant  in  tail  might  have 
been  restrained  from  alienation  by  feoffment 
or  other  tortious  act  that  should  have 
amounted  to  a  dUcontinuance.  See  Piers 
V.  Wynn,  PoUexf.  435;  4  Bacons  Ab. 
161.  6  ed.  740.  King  v.  Burchell,  Amb. 
372.  Feam's  Cont.  Rem.  257.  Com.  Dig. 
tit.  Condition,  D.  5.  6.  1  Rep.  85 ;  6  id. 
43 ;  10  id.  39.  Jermyn  v.  Ancot,  Ins.  364; 
1  And.  186;  2  id.  7;  4  Swn.  83. 

Since  the  statute,  we  consider  that  the 
same  rule  applies  to  restrictions  upon  tenant 
in  tail  conveying  the  fee  simple  by  deed 
according  to  the  provisions  of  that  statute, 

It  is  considered  that  Jervis  f.  Bruton 
overruled  Freeman  v.  Freeman;  see  Eq.  Ca. 
Ab.  87-  pi.  8. ;  and  Poole's  case,  cited  in 
Tatton  and  MoUeneux,  Moore's  Rep.  809. 
upon  the  principle  that  the  former  tended  to 
fi  perpetuity^  which  establishes  the  same 
doctrine  in  equity  as  hath  been  ruled  at  law ; 
see  also  Glenorchy  v,  Bosville,  Forest.  16. 
as  well  as  the  case  in  Vernon. 

Such  conditions  are,  in  themselves,  re- 
pugnant. It  was  held  by  C.  J.  Lee,  that 
there  are  three  sorts  of  conditions  to  be  re- 
jected^— firsts  such  as  are  repugnant ;  secondly , 
such  as  are  impossible  in  their  execution; 
thirdly,  such  as  are  mala  in  se.  1  Atk.  378 

Discontinuances  are  virtually  abolished  by 
the  statutes,  3  &  4  W.  4.  c.  74.  ss.  2.  14 ; 
&  id.  c.  27.  s.  39. 


to  the  editor  op  the  legal  guide. 
Sir, 

A  difficulty  has  occurred  to  me  relative 
to  what  stamps  are  requisite  in  cases  of 
transfers  of  mortgages,  with  a  further  sum 
advanced  by  the  same  deed. 

Suppose  A  mortgages  his  estate  at  W  to 
B,  for  a  term  of  1000  years,  for  securing 


500^.  and  interest.  B  calls  in  his  money, 
and  A  wishes  to  procure  a  further  advance 
of  100/.  on  the  said  estate,  and  C  takes  a 
transfer  of  the  mortgage  of  the  said  estate, 
and  also  advances  the  further  sum  of  100/., 
and  the  term  of  1000  years  is  assigned  to  a 
trustee  for  C  by  the  same  deed,  which  con- 
tained forty-five  folios. 

What  are  the  stamps  required  for  this 
deed?  As  this  is  an  import^int  case,  and 
as  much  difference  of  opinion  exists  in  this 
neighbourhood  relative  to  the  necessary 
stamps,  and  as  to  whether  it  does  not  re- 
quire a  1/.  1 5s.  stamp,  in  respect  of  the  as- 
signment of  the  term,  I  trust  you  vnll  give 
publicity  to  this  in  your  next  valuable 
number,  with  your  general  opinion  thereon. 
I  remain.  Sir, 

Your  most  obedient  servant, 

A  Subscriber,  &c. 
Wolverhampton,  15th  Jan.  1839. 

OPINION  OF  THE  EDITOR. 

There  has  been  a  great  difference  of 
opinion  among  conveyancers  upon  this 
question,  caused  principally  by  the  opinion 
of  Lord  Wynford  in  Martin's  case,  C.  P. 

5  Bing.  160,  which  in  fact  amounted^  to 
nothing,  and  in  which  Mr.  J.  Gaselee  par- 
ticularly expressed  himself  in  deciding  upon 
the  case,  that  it  should  not  be  understood 
he  gave  any  opinion  on  the  question  about 
the  stamp. 

The  que^ion  since  came  before  the  Court 
of  King's  Bench,  in  Doe  v.  Gray,  3  Adolp. 

6  E.  89 ; '  4  Neville  &  Man.  720,  Easter 
Term,  1835.  In  that  case,  which  was 
after  the  statute  3  Geo.  4.  c.  117,  had  come 
into  operation.  Carter  demised  land,  of  which 
he  was  seized  in  fee  to  Rowland,  for  1000 
years,  to  secure  150/.  and  interest;  after- 
wards Carter  wanted  a  further  loan  of 
200/.,  which  he  procured  from  one  Worsley. 
Worsley  paid  off.  Rowland,  who  assigned 
the  term  to  a  trustee  for  Worsley  and  Carter, 
in  consideration  of  the  surplus  money,  also 
demised  the  land  to  the  trustee  for  the  residue 
of  the  term,  to  secure  350/.  and  interest, 
and  in  the  mean  time  in  trust  for  Carter,  and 
to  attend.  By  the  same  deed  he  conveyed 
the  fee  to  Worsley,  in  tm^  to  sell  and  to 
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raise  350/.  On  producing  tliis  deed  it  was 
objected  to  as  containing  four  skins  of  1080 
words.  On  the  first  was  a  stamp  of  1  /.  1 59. 
on  tbe  second  a  stamp  of  2/.,  on  the  third  a 
stamp  of  2/.,  and  on  the  fourth  a  stamp  of 
]/.,  in  all  6L  15«.,  which  it  was  contended 
were  insufficient. 

The  case  was  heard  upon  a  rule  before 
Lord  Denman,  0.  J.,  and  Littledale,  Patte- 
SOD,  and  Coleridge,  Justices,  and  the  Court 
held,  that  as  regarded  the  transfer,  the  stat. 
55  G.  3.  c.  184.  Sched.  part  1.,  title  Mort- 
gage, treats  a  transfer  where  a  further  sum 
of  money  is  added,  as  an  original  mortgage, 
and  imposes  a  duty  of  1/.  15m.  only  in  cases, 
"provided  no  further  sum  of  money  be 
added  to  the  principal  money  already  se- 
cured," and  here  a  further  sum  was  added. 
Tbe  stamps,  therefore,  would  have  been, 
under  that  act,  a  4/.  ad  valorem  stamp,  and 
three  progressive  stamps  of  1/.  each,  exceed- 
ing the  stamps  actually  used  by  5s. 

But  the  stat.  3  G.  4.  c.  117-  s.  1.  re- 
peals stat.  55  G.  3.  c.  184.,  so  far  as  regards 
the  duties  on  transfers  of  mortgages,  and 
enacts,  by  sect.  2.,  that  in  case  of  a  transfer, 
"provided  no  further  sum  of  money  be 
added  to  the  principal  money  already  se- 
cured," there  shall  be  paid  1/.  15*.,  and 
a  progressive  stamp  duty  of  1/.  58.;  "and 
if  any  further  sum  of  money  shall  be  added 
to  the  principal  money  already  secured,  the 
ad  valorem  duty  on  mortgages,  payable 
under  the  said  recited  acts  respectively, 
shall  be  charged  only  in  re8}>ect  of  such 
further  money."  It  is  observable  that  by 
this  act  the  transfer  duty  of  1/.  155.  is  im- 
posed with  the  same  proviso  as  was  con- 
tamed  in  stat.  55  G.  3.  c.  184.,  and  the 
court  thought  that  the  effect  was  the  same, 
viz.  that  the  transfer  duty  is  imposed  in 
th(jse  cases  only  where  no  further  sum  of 
money  is  added.  Here  a  further  sum  is 
added,  and  therefore  the  transfer  duty  is 
out  of  the  question.  The  other  part  of  the 
section  requires  an  ad  valorem  duty  on  the 
*um  added:  and  the  court  thought  that 
the  effect  of  that  part  of  the  clause  is  to 
make  this  transfer,  as  regards  stamp  duties, 
an  original  mortgage  for  securing  200/. ; 
and  that  the  ad  valorem  stamp  duty  of  2/. 
i»  charged  upon  it  by  the  55  G.  3.  c.  184., 


and  that  it  followed  that  the  progressive 
duty  was  three  sums  of  1/.  each,  and  those 
stamps  are  actually  on  the  deeds  in  ques- 
tion. 

But  it  was  said  that  this  was  an  original- 
mortgage  by  reason  of  the  conveyance  of  the 
fee,  and  the  court  held  that  the  third  section 
of  3  G.  4.  c.  117.  does  not  apply  to  these 
deeds ;  for  it  is  confined  to  cases  where  the 
original  instrument,  on  which  the  ad  valorem 
duty  was  paid,  was  a  bond :  here  it  was  an 
indenture.  This  part  of  the  question,  there- 
fore, turns  on  the  exemption  clause  in  55  G. 
3.  c.  184. 

That  clause  exempts  from  the  ad  valorem 
duty,  but  not  from  any  other,  any  deed 
made  as  additional  or  further  security  for 
any  sum  of  money  already  secured  by  a 
deed  which  shall  have  paid  the  ad  valorem 
duty,  in  case  such  further  security  shall  he 
made  hy  the  same  person  \cho  made  the  ori- 
ginal security  ;  but,  if  any  further  sum  he 
added^  the  ad  valorem  duty  shall  be  charged 
in  respect  of  such  furth&i^  sum.  Here  the 
person  conveying  the  fee  was  the  same  per- 
son who  created  the  term,  and  a  further  sum 
was  added ;  and  the  Court  said,  therefore,  if 
the  deed  had  been  simply  a  conveyance  of 
the  fee,  and  had  not  conveyed  a  transfer  of 
the  termy  the  duty  would  have  been  21.  ad 
valorem,  on  account  of  the  additional  200/. 
and  three  progressive  duties  of  1/.  each. 
Whether  a  common  deed  stamp  also  teas 
necessary  under  either  of  the  acts,  the  Court 
said  it  icas  not  material  to  inquire,  because 
the  11.  1 5s.  stamp  erroneously  put  on  these 
deeds  was  sufficient  to  cover  that  stamp,  if 
necessary.  But,  as  the  deeds  in  question  do 
contain  a  transfer  of  the  original  mortgage, 
it  is  plain  that  before  the  passing  of  3  G.  4. 
c.  117.  the  exemption  clause  in  55  G.  3. 
c.  184.  would  not  have  applied,  and  on  the 
whole  this  must  have  been  treated  as  a  new 
and  original  mortgage,  liable  to  the  ad 
valorem  duty  of  4/.  The  act  of  3  G.  4. 
c.  117.  has,  however,  repealed  that  part  of 
the  55  G.  3.  c.  184.  and  substituted  the 
same  ad  valorem  duty  of  21.  on  the  transfer 
in  respect  of  the  additional  sum,  as  the  ex- 
emption clause  had  already  charged  on  the 
new  security  in  respect  of  the  additional 
sura ;  and  as  the  ad  valorem  duty  depends 
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on  the  samseciixed,  and  not  ojx  the  value  or 
namber  of  the  securities^  and  is  only  to  be 
paid  once,  it  follows  that  the  case  is  the 
same  in  effect  as  if  the  ad  valorem  duty  of 
21,  had  been  charged  on  the  transfer,  and 
afterwards  the  fee  had  been  conveyed  as  a 
further  security  for  the  whole  sum  of  350/. 
in  which  case  a  common  deed-stamp  only 
would  have  been  required. 

We  are  therefore  of  opinion,  that  in  the 
case  put  by  our  correspondent  the  ad  valorem 
duty  is  payable  only  on  the  oddiHonal  eum 
advanced  beyond  the  amount  of  the  first 
mortgage,  viz.  an  ad  valorem  stamp  of 
1/.  10«.  if  such  additional  sum  does  not  ex- 
oeed  100/.  and  this  duty  will  extend  to 
30  folios,  and  that  the  following  15  folios 
ahonld  have  a  stamp  of  1/.  The  deed  does 
not  require  any  other  duty. 


Sato  SUtfotU. 

COUET  OF  CHANCERY. 

Tnuts  for   the   separate   uee  of  unmarried 

Womefu 

TuLiXT  V.  Armstrong,  (a) 

Scarborough  v.  Bowman* 

Appeal. 

These  oases  have  been  this  week  argued 

upon  appeals  from  the  judgments  given  by 

the  Master  of  the  Rolls,  and  our  repeated 

observations  upon    the  subject    make    it 

unnecessary  for  us  to  enter  upon  a  detail  of 

the  arguments  made  use  of  for  and  against 

the  appeals. — Ed. 

Jan.2^h. 
The  Lord  Chancellor  said  it  was  impos- 
sible the  law  upon  this  important  subject 
could  continue  in  its  present  state,  and  he 
would  look  into  the  cases  before  he  gave  his 
decision.  He  would  now  however  observe, 
that  he  thought  the  Master  of  the  Rolls  was 
ri^ht  in  holding  that  if  the  property  of  the 
wife  was  protected  at  all,  it  should  be  so 
throuffhout.  A  wife's  separate  property  could 
only  oe  secured  by  excluding  anticipation, 
and  if  a  clause  for  that  purpose  was  neld  to 
be  inconsistent  with  the  estate  previously 
given,  a  married  woman  would  be  m  a  worse 
situation  than  before.  It  seemed  difficult  to 
reconcile  the  cases  on  the  subject,  and  especi- 
ally those  in  which  the  Vice-Chancellor,  upon 
die  petition  of  the  husband,  had  directed  the 
property  to  be  handed  over  to  him.     His 

(•)  Repeited,aDls,  p.  21. 


Lordship  then  referred  to  a  case  in  2  VemoDf 
270,  which  he  said  deserved  the  consideration 
of  counsel  on  both  sides,  and  he  would  be 
^lad  of  their  observations  upon  it  after  it  had 
been  examined. 

The  case  here  alluded  to  is  Tudor  o. 
Samyne,  in  which  the  assignee  of  a  mort- 
gagee of  a  term,  by  the  second  husband  of 
a  woman,  for  whose  ^^  separate  use  and 
benefit"  it  had  been  assigned  to  trustees  by 
her  first  husband,  filed  a  bill  against  the 
vdfe  and  her  trustees,  to  compel  them  to 
assign  over  the  legal  estate  to  the  pLuntiff, 
and  it  icae  decreed  accordingly  ;  the  reporter 
adds,  for  as  the  husband  may  dispose  of  a 
term  for  yearsy  where  the  legal  estate  was  in 
his  vdfe,  so  he  may  of  the  tnat  of  a  term 
without  either  the  wife  or  the  husband 
joining,  and  Sir  Edward  Turner's  case,  {h) 
cited  that  a  term  assigned  by  the  first 
husband  for  the  separate  use  of  the  wife, 
may  be  sold  or  disposed  of  by  the  second 
husband. 

It  was  objected  that  the  husband  in  this 
case  had  made  no  settlement  or  provision 
for  the  wife ;  (c)  and  if  he  was  plaintiff 
the  Court  would  not  decree  the  trustees  to 
asdgn  to  him  without  making  some  settle- 
ment on  the  wife,  and  the  plaintiff,  who 
derives  under  the  husband,  ought  not  to  be 
in  any  better  condition,  eednan  allocatur, 
— ^Upon  the  meaning  of  these  words  eed  nan 
allocatur^  Lord  Hardwicke  said^  in  Jewaon 
V.  Moulson,  2  Atk.  421.,  there  was  some 
dispute  at  the  bar,  and  as  to  how  non 
allocatur  was  to  be  applied,  whether  to  the 
whole  case,  or  to  the  words  immediately 
preceding.  So  [early  as  14  Car.  1.,  in  Tan- 
field  V.  Davenport,  reported  by  TothUly  it 
is  noticed  as  a  rule  in  equity,  that  this 
Court  wiU  not  suffer  the  husband  to  take 
the  wife's  portion  until  he  has  made  a  rea- 
sonable provision  for  her,  from  which  it 
should  seem  that  non  allocatur  is  appli- 
cable only  to  the  last  preceding  words.  It 
seemed  then  settled  tlmt  the  husband  and 
all  claiming  under  him,  must  make  a  suit- 
able provision  if  he  sues  for  his  wife's  for- 
tune, though  equity  will  not  interrupt  the 
legal  title  of  the  husband  unless  he  calls  for 
its  assistance.     We  have  not  time  to  enter 


{h)  1  Vera.  7,  8.  C.    Ses  3  P.  Wnw.  201. 

(e)  See  Bosvil  v.  Biaoder,  1  P.  Wni.  sad  Caies. 
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mon  foUyuitoihe  M  oaoes,  bat  hope  that 
we  have  said  snffieient  to  guide  oni  readers. 
—Ed. 

QUEEN'S  BENCH.-Va»- 12-14. 

Thk  CikNADiAN  PRiaoirsss. 

CGmtmuedJrom  page  186  J 

There  was  another  act  oq  the  subject,  the 
56th  Geo.  3.,  which  was  hrousrht  into  Parlia- 
ment hy  Seijeant  Onslow.  The  31st  Cha.  2. 
being  confined  to  criminal  easeSt  it  was  thought 
that  an  evil  still  remained  in  those  cases  which 
were  not  criminal.  The  ][>ower  of  issuin^r  writs 
of  kabeat  carpus  in  vacation  did  not  exist  for 
those  puraoses.  The  act  was  the  56th  Geo.  a 
c.  109,  "lor  the  more  effectually  securing  the 
hl)erty  of  the  subject,"  and  it  recited  that  the 
fonaer  act  extended  only  to  ca«es  for  criminal 
matters ;  and  then  it  went  on  to  say  that  the 
judges  might  issue  in  vacationa  writ  of  habeas 
corpus  returnable  immediately  for  the  cases 
otHier  than  for  criminal  matters,  or  for  debt 
It  related  to  cases  of  persons  confined  as  lunar 
tics,  and  parents  separated  from  their  children. 

Mr.  Justice  Colsridob  said  it  extended  to 
commitmenta  for  smuggling. 

The  AUomsy  Gmmtl  tlunuglit  those  cases 
were  considered  rather  of  a  civil  than  of  a 
criminal  nature.  * 

Mr.  JoBtice  Littledalb  stated  he  had  fre- 
quently gxaated  writs  in  vacatioB,  and  no  ob- 
jection was  taken  on  that  account  A  week 
a^  he  bad  granted  a  writ  to  a  person  com- 
mitted to  the  House  of  Ccmrection  under  the 
statute  for  disobedience  to  Blasters.  There 
was  an  informally  in  the  committal,  and  he 
had  granted  a  wnt  of  habeas  corpus,  and  the 
prisoner  was  discharged*  In  the  case  of  Miss 
Coatts,  which  was  b^ird  before  Lord  Denman, 
thepriaoner  was  also  discharsed. 

Tne  Attorney  General  said  uiat  was  the  case 
of  Dunn,  who  was  committed,  as  he  under- 
stood, for  not  giving  sureties  of  the  peace. 
That  waa  bailable,  and  he  was  entitled  to  his 
liberty  at  any  time. 

Lord  Denman  stated  that  it  was  for  want  of 
sureties. 

The  Attorney  General  would  submit,  that 
where  the  party  was  committed  in  the  execu- 
tion of  the  sentence  at  common  law,  there 
could  not  be  a  wnt  eranted  in  vacation  by  a 
sin^e  ]ud|;e$  here  there  had  been  the  fiat  of 
a  smele  judge.  He  would  cite  two  cases  to 
their  Lordships— one,  that  of  Crosbie,  in  2  Sir 
W.  Blackstone's  Reports,  578,  where  the  writ 
of  habeas  corpus  was  considered  at  common 
law,  and  it  would  appear  that  it  was  thought 
that  a  judge  in  vacation  at  chambers  could 
not  take  cognizance  of  it,  and  the  Lord  Mayor 
and  Aldermen  were  remanded.  This  case  had 
to  come  before  Lord  Mansfield  and  Lord  de 
Grey,  and  fix>m  their  decision  he  inferred  that 
those  learned  Lords  had  granted  the  writ :  but 
when  the  matter  came  on  before  them  in  va- 
cation, they  thought  they  had  no  jurisdiction, 


and  without  allowing  the  merits  to  be  can« 
vassed  they  remanded  the  prisoners.  Then 
there  was  a  motion  made  in  term  for  a  habeas 
corpus,  and  that  was  heard  and  disposed  of. 
Again,  in  Sir  John  Hobhouse's  case,  it  was 
stated,  that  it  was  a  habeas  corpus  at  common 
law,  intimating  that  it  was  not  a  case  in  which 
a  judge  at  chambers  in  vacation  had  jurisdie^ 
tion  to  grant  the  writ  Sir  John  Hobhouso 
had  been  confined  under  a  warrant  of  the 
Speaker  of  the  House  of  Commons,  and  he 
apprehended  he  had  a  right  to  make  the  ap- 
plication to  the  Court  to  nave  the  opinion  of 
the  Court  as  to  the  validity  of  that  warrant, 
but  that  being  a  writ  of  habeas  corpus  at  com- 
mon law,  it  could  only  be  moved  for  in  term 
time.  It  appeared  by  the  return  in  this  case 
that  the  prisoners  were  in  execution  of  their 
sentence  on  a  criminal  matter;  therefore  he 
apprehended  that  this  writ,  when  the  return 
was  made — for  he  did  not  object  to  the  pant- 
ing of  the  writ  by  Mr.  Justice  Littledale,  for 
inliis  humble  opinion  that  learned  judge  was 
bound  to  grant  it — the  return  show^  the 
cause  of  the  commitment,  and  he  conceived 
their  Lordships  would  say  that  the  writ  did 
not  give  their  Lordships  jurisdiction  to  can- 
vass the  merits  of  the  case.  If  that  was  so, 
instead  of  throwing  any  obstacle  in  the  way 
of  the  merits  being  discussed,  he  should  be 
anxious  to  facilitate  it 

Mr.  Justice  Colsridob  asked  if  the  At- 
torney-General had  looked  at  Croley's  case, 
as  to  the  right  of  the  judges  to  issue  the  writ 
in  vacation.  It  was  fullv  considered  in  that 
case,  as  reported  in  the  2d  Swanston. 

The  Attorney-General  would  admit  the  right 
existed  so  far  as  the  Court  of  Chancery  waa 
concerned. 

Mr.  Justice  Colbbidge  said  it  extended  the 
rielit  to  the  judges  of  this  court 

The  Attomey-Generalatdd,  if  the  judgesof  this 
court  at  common  law  had  a  right  to  grant  the 
writ  in  vacation,  it  would  be  unnecessary  to 
consider  whether  this  case  came  within  the 
31st  of  Charles  2.,  or  the  56th  of  Georffe  3; 
but  it  seemed  to  have  been  estabUshed  that 
that  could  not  be  done. 

Mr.  Justice  Coleridge  said,  in  this  case 
Lord  Eldon  had  overruled  the  decision  in 
Jenks's  case. 

The  Attom^'General  said  it  was  upon  that 
case  that  the  Habeas  Corpus  Act  had  passed. 
In  Bacon's  Abridement,  title  '^Habeas  Cor- 
ptis,*'  it  was  said  tne  court  had  the  power,  but 
at  common  law  only  in  term  time ;  but  that 
die  Chancellor  might  have  done  it  as  well  in 
as  out  of  term. 

♦  Mr.  Justice  Littlbdalb.— One  obiect  of 
Seijeant  Onslow's  act  was  to  enable  the  par- 
ties to  file  affidavits  and  discuss  the  merits  of 
the  case. 

The  Attorney-General  said  that  was  the  ob* 
ject  of  one  section;  the  first  section  gave  a 
power  to  a  single  judge,  where  an^  person  was 
confined  other  than  in  a  crimmal  matter, 
unless  imprisoned  for  debt,  it  should  be  lawfiil 
for  one  or  the  judges  to  grant  a  writ  of  htJ)eas 


corpus  retumab 


[lately  before  the  per- 
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Ron  80  awarding  it ;  so  that  it  seemed  to  have 
been  establiKhed  perfectly  at  that  time  that  it 
was  at  common  law.  He  did  not  know  what 
the  practice  was  before  the  passing  of  the  56th 
of  George  3. 

Mr.  Justice  Littledale  would  put  this 
case — Many  persons  were  confined  as  lunatics, 
and  many  children  were  withheld  from  their 
parents.  There  were  many  instances  of  this 
kind  before  the  passing  of  56th  Geo.  3.  Surely 
a  judge  in  vacation  comd  ennt  a  writ ;  a  great 
many  things  were  grantea  in  vacation. 

The  Attorney  General  could  not  say  what 
the  practice  was  .before  56th  Geo.  3. 
•    Mr.  Justice  Littledale — ^The  object  of  the 
act  might  be  destroyed  if  parties  had  to  wait 
during  the  long  vacation. 

The  Attorney  General  would  submit  that 
until  that  statute  no  such  writ  had  been 
granted. 

Mr.  Hill  said  that  Chief  Justice  Wilmot, 
in  his  book,  had  given  many  instances  in 
which  writs  of  habeas  corpus  had  been  granted 
during  vacation,  and  that  book  was  written 
before  the  statute  of  56th  Geo.  3.  The  Attor- 
ney-General had  complained  that  they  had 
not  given  the  points  they  intended  to  make ; 
it  would  have  oeen  advisable  that  his  friend 
should  have  given  him  some  information  that 
a  preliminary  objection  of  this  kind  was  to 
have  been  discussed,  in  order  that  he  might 
have  had  time  to  look  at  a  point  of  such  great 
importance  touching  the  bulwark  of  the  liberty 
of  the  subject  in  this  country,  and  which,  so 
far  as  his  friend  was  attempting,  went  to  de- 
stroy that  bulwark. 

Tne  Attorney-General  thought  his  friend 
had  made  a  very  unnecessary  interruption. 
He  concluded  by  stating  that  he  should  have 
thought  that  a  writ  of  habeas  corpus^  like  a  writ 
of  mandamuSf  was  to  be  moved  before  the  Court 
in  term  time,  and  therefore  that  without  statut- 
able law  the  judge  had  no  jurisdiction  in 
vacation. 

The  Solicitor-General,  on  the  same  side,  said, 
of  course  their  Lordships  understood  that  this 
objection  was  not  made  with  a  view  of  getting 
rid  of  the  question,  because  whether  it  was 
decided  then  or  at  some  future  time,  of  course 
it  could  not  be  the  intention  of  the  law  offi- 
cers of  the  Crown  to  attempt  to  throw  any 
obstacle  in  the  way  of  having  the  question 
disposed  of;  but  it  appeared  to  those  law  offi- 
cers to  be  their  duty  to  call  the  attention  of 
the  Court  to  the  real  question  before  them. 
The  conclusion  to  which  they  had  arrived  was 
this — that  whatever  mi^ht  have  been  the 
popular  notion  of  the  subject,  a  judge  in  vaca- 
tion had  no  right  to  issue  a  writ  of  habeas  cor- 
pus, except  for  persons  improperly  committed 
and  improperly  detained.  Their  Lordships' 
attention  had  oeen  called  to  the  31st  Charles 
2.,  and  he  would  take  the  liberty  of  showing 
them  a  little  more  of  that  statute.  (The 
learned  counsel  then  read  the  preamble  of  that 
act.)  Up  to  that  time  it  stated  that  there  were 
great  delays  as  respected  sheriffs  and  gaolers 
in  bringing  parties  to  trial,  and  therefore  that 
statute  enacted  that  every  sheriff  upon  service 


of  a  writ  of  habeas  corpus  should  bring  ap  the 
body  of  the  party  witnin  a  given  time.  The 
statute  having  pointed  out  uie  offences  that 
required  the  remedies,  enacted  that  every 
sheriff,  upon  having  the  writ  of  habeas  corpwt 
served  upon  him,  should  immediately  bring  up 
the  body  of  that  person ;  but  it  expressly  ex- 
cluded persons  in  custody  on  conviction,  or  in 
execution.  Persons  detained  in  other  cases 
might  apply  to  a  judge  in  vacation  to  issue  a 
habeas  corpus, 

Mr.  Justice  Coleridge  asked  if  Mr.  Hill 
contended  for  this  under  the  Habeas  Corpm 
Act? 

Mr.  Hill  said,  he  contended  that  this  was 
a  writ  at  common  law,  and  that  their  Lord- 
ships and  every  one  of  them  had  a  right  to 
issue  it. 

Ihe  Solicilcr-General  said,  one  of  their 
Lordships  had  directed  his  attention  to 
Croley's  case.  He  had  not  read  it  with  re- 
ference to  the  present  argument,  but  his  im- 
pression was,  tnat  Lord  Eldon's  notion  was, 
that  a  habeas  corpus  was  a  writ  issuable  at 
common  law  at  all  times  in  Chancery,  and  in 
term  time  by  the  judges  of  the  Court  of 
Queen's  Bencti. 

Lord  Denman  said,  the  question  then  wa^, 
whether  Lord  Northington  nad  done  right  in 
refusing  to  issue  the  writ  in  vacation,  and 
Lord  Eldon  thought  he  had  done  wron^.  Did 
the  common^  law  judges  stand  in  a  different 
position  ? 

The  Attorney-General  thought  they  did, 
because  the  Court  of  Chancery  was  always 
open. 

Mr.  Justice  Littledale. — Would  not  the 
same  objection  arise  upon  aU  wnits  issued  in 
vacation — all  were  tested  in  term  ? 

The  Solicitor-General  had  very  imperfectly 
cast  his  eye  on  that  report,  but  there  were 
several  quotations  in  it  from  other  cases,  and 
it  might  be  quoted  as  high  authority.  As  for 
as  he  could  trust  his  own  memory,  the  case 
turned  upon  this,  that  the  Court  of  Chancery 
was  distinguished  from  the  other  courts — that 
court  might  issue  a  habeas  corpus  at  any  time. 
Mr.  Justice  Coleridge  thought  Lord' Eldon 
had  said  that  it  was  matter  of  doubt  whether 
the  judge  of  that  court  could  issue  the  unit  in 
vacation,  and  more  doubt  as  to  the  judges  of 
the  other  courts. 

The  Solicitor-General  said,  their  lordships 
would  recollect  Lord  Eldon's  way.  He  had 
a  great  desire  to  shift  from  the  Court  of  Chan- 
cery the  burden  of  issuing  these  writs,  and  he 
was  delighted  to  do  so,  and  thus  Lord  Eldon 
might  throw  out  suggestions  of  this  sort,  quite 
consistent  with  the  mode  in  which  he  always 
administered  justice.  It  was  unfortunately  a 
mode  that  frequently  left  the  law  more  at  sea 
than  having  any  tendency  to  settle  it.  The 
learned  counsel  then  referred  to  2  Inst,  page 
53.  If  the  WTit  wais  to  be  granted  at  any  time 
by  a  single  judge>  that  judge  mizht  decide 
upon  the  return,  and  the  public  would  not  have 
the  decision  of  the  whole  Court  on  a  ca^e  of 
such  great  importance.  Their  lordships  had 
referred  to  a  case  of  Custom-house  officer; 
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that  was  the  case  of  a  person  committed  for 
the  non-payment  of  a  penalty.  That  was  not 
considered  a  criminal  case.  That  was  a  case 
before  Chief  Baron  Eyre  on  the  trial  of  a  party 
for  a  breach  of  the  revenue  laws,  and  evidence 
was  tendered  as  to  the  character  of  the  party, 
but  his  Lordship  refused  to  receive  the  evi- 
dence, as  it  was  a  civil  suit  There  would 
not  have  been  any  remedy  in  many  cases  but 
under  Serjeant  Onslow's  Act,  and  there  the 
habeas  corpus  must  have  been  returnable  in 
tenn  time.  The  object  of  the  act  was  to  bring 
on  the  trial  of  the  parties,  and  it  seemed  to 
him  that  the  writ  was  not  issuable  under  the 
31st  of  Charles  2.  All  this,  however,  fell  to 
the  grpand  upon  his  bein^  told  that  it  was  a 
writ  issuing  at  common-iaw,  and  he  appre- 
hended it  was  for  his  learned  friend  to  show 
what  authority  the  Court  had  to  issue  the  writ. 
The  whole  tenour  of  the  argument  in  Croley's 
case  was,  that  the  writ  in  vacation  could  only 
issue  under  this  statute. 

Sir  F.  PoUoek,  on  the  same  side,  said,  that 
it  was  laid  down  in  Bacon's  Abndgmenty  title 
''kobtat  corpus**  that  both  by  common  law 
and  statute  the  Courts  had  jurisdiction,  but 
\X  seemed  that  by  the  common  law  the  Court 
of  King's  Bench  could  only  have  awarded  it 
in  term  time,  but  that  the  Court  of  Chancery 
might  have  done  it  in  vacation  as  well  as  in 
term  time,  because  that  court  was  always  open. 
Certainly  the  opinion  would  be  that  out  of 
term  time  this  Court  had  no  jurisdiction,  and 
he  apprehended  it  would  hardly  be  found  in 
such  a  work  as  Bacon's  Abridement,  if  there 
had  existed  a  single  instance  betbre  the  statute 
of  Charles  of  a  Jii^e  having  issued  a  writ 
out  of  term  time.  There  was  no  analogy  be- 
tween this  case  and  writs  issued  in  vacation, 
which  were  always  supposed  to  have  been 
issued  in  term,  which  were  issued  by  a  sort 
of  fiction  that  applied  to  every  case  of  every 
sort  that  was  supposed  to  issue  in  term. 

Lord  Denman  said  that  his  learned  brother 
(Mr.  Justice  Coleridoe)  had  read  from  the 
text  of  Blackstone  what  he  considered  to  be 
the  practice,  in  which  he  stated  that  the  writ 
mient  be  issued  by  a  single  judge  in  vacation, 
and  he  referred  to  three  cases  in  Burrow, 
pages  460.  542.  and  608. 

iSir  F.  Pollock  said,  every  one  of  those  cases 
was  since  the  statute  of  Charles;  and  Lord 
Eldon  said,  that  Blackstone  in  his  Commen- 
tmes  had  not  eiven  this  point  with  his  usual 
accuracy,  and  that  the  wnt  was  issuable  not 
only  in  term  but  in  vacation.  That  might  be 
a  case  within  the  act  of.  Parliament.  Lord 
Kldon  expressly  points  out  that  passage 
in  Blackstone  is  inoorrect  All  the  cases  just 
mentioned  occurred  since  the  statute  of 
Charies  II. 

Mr.  Justice  Littledale  said,  that  though 
they  had  occurred  since  that  statute,  they 
might  not  all  have  been  within  it. 

Sir  F.  Pollock  continued. — ^Blackstone  ob- 
served, "If  the  writ  issues  in  vacation,  it  is 
usually  returnable  before  the  judee  himself 
who  awarded  it,  and  he  proceeds  Dy  himself 
thereon,  unless  the  term  should  intervene,  and 


then  it  may  be  returned  in  court."    Upon  this 
Lord  Eldon  remarked,  "  If  this  applied  to  the 
practice  of  the  King's  Bench,  subsequent  to 
31  Car.  II.,  it  is  accurate — that  is,  supposing 
the  opinion  of  the  judges  delivered  in  1/58  to 
be  correct,  that  the  justices  of  that  court  could 
issue  the  writ  in  vacation."    But  inaccuracy 
was  imputed  to  the  text  of  Blackstone  in  so 
far  as  it  implied  that  a  writ  of  habeas  corptis 
might  be  issued  and  made  returnable  in  vaca- 
tion by  the  common  law  courts  in  course  of 
the  common  law.  In  a  recent  edition  ofBacon's 
Abridgement  there  was  a  collection  of  all  the 
opinions  of  all  the  judges  on  no  less  than  ten 
different  questions  put  to  them  by  the  House 
of  Lords  m  1758.    At  that  time  a  bill  similar 
to  Serjeant  Onslow's  act  was  introduced  into 
Parliament,  and  passed  through  the  House  of 
Commons.    When  it  came  before  the  Lords 
they  proposed  ten  questions  to  the  judges,  one 
of  which  was,  "  Wiiat  would  be  tne  effect  of 
the  bill  then  under  consideration  ?"  which  the 
judges  declined  answering,  stating  that  it  was 
their  duty  to  expound  the  law  as  it  stood,  but 
not  give  an  opinion  on  the  effect  of  a  measure 
under  discussion.    They,  however,  answered 
the  other  questions,  one  of  which  related  to 
the  issuing  of  a  writ  of  habeas  corpus  in  vaca- 
tion.   As  ne  had  only  received  his  instructions 
with  respect  to  this  matter  late  on  Saturday 
last,  his    recollection  only  enabled  him  to 
allude  to  this  circumstance,  having  had  no 
opportunity  of  making  researches ;  but  their 
lordships  would  find  m  Bacon's  Abridgment 
the  collection  of  the  opinions  of  all  the  judges. 
The  House  of  Lords  subsequently  directed  the 
judges  to  prepare  a  bill  on  the  subject ;  but 
the  matter  slept  from  1758  until  1816,  when 
•Mr.  Serjeant  Onslow's  bill  passed.    As  far  as 
he  recollectedi  he  believed  the  judges  were 
unanimously  of  opinion  that  since  the  statute 
of  Cha,  2.  there  was  no  doubt  of  their  Ability 
to  issue  a  writ  of  habeas  corpus  during  vaca- 
tion; but  whether  they  could  issue  such  writ 
in  vacation  in  reference  to  matters  to  which 
that  statute  did  not  apply,  was  the  question 
now  before  the  Court.    If  he  could  show  that 
prior  to  the  statute  of  Cha.  2.  this  Court  never 
issued  a  writ  of  liabeas  corpus  in  vacation  and 
returnable  in  vacation,    then    the   question 
would  be,  whether  that  statute  was  not  con- 
fined to  the  cases  to  which  it  immediately 
applied.   And  here  he  would  call  the  notice  of 
tne  Court  to  an  observation  by  Lord  Eldon  on 
the  16th  of  Cha.  1 .    That  noble  lord  observed, 
that  that  statute  "  gives  no  jurisdiction  to  the 
judges  of  the  Common  Pleas  to  issue  a  writ  of 
habeas  corpus,  except  in  cases  therein  men- 
tioned ;  but  then,  by  a  construction  in  favour 
of  the  liberty  of  the  subject,  they  have  granted 
the  writ  in  other  cases,   and  have  inferred, 
from  a  statute  giving  them  power  in  certain 
specified  instances,  that  they  possess  a  general 
power  to  issue  the  writ."    After  what  had 
fallen  from  the  Attorney-General  he  thought 
it  unnecessary  for  him  to  trespass  upon  the 
time  of  the  Court  any  longer. 

Mr.  Wightman  followed  upon  the  same  side. 
He  said  tlmt  the  writ  now  under  consideration 
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waa  iMued  in  vscatioii,  and  k  was  admitted 
uwa  the  other  side  that  it  was  not  issued  under 
the  31  st  of  Ch;BLrles  II.,  but  in  course  of  com- 
*  mon  law.  Now  he  had  taken  paina  to  inves- 
tigate the  matter,  and  he  had  been  wholly  un- 
able to  find  a  single  instance  of  a  writ  of  habeas 
corpus  issued  by  the  courts  of  common  law 
before  the  3l8t  of  Charles  11.  which  was  tested 
and  made  returnable  in  vacation.  Blackstone 
certainly  intimated  that  a  writ  mij^ht  issue 
and  be  returnable  in  vacation,  and  cited  three 
cases  from  Burrow  in  support  of  his  opinion. 
But  all  those  cases  had  arisen  after  the  passing 
of  the  Slst  Charles  IL,  and  it  did  not  appear 
whether  they  arose  under  that  statute  or  not 
He  was  at  at  a  loss  to  understand  how,  previous 
to  the  Slst  Charles  II.,  a  writ  of  habeas  corpus 
could  issue  frtna  and  be  returnable  to  a  court 
of  common  law  in  vacation.  With  respect  to 
the  Court  of  Chancery,  which  in  the  eye  of 
the  law  was  always  sitting,  it  was  laid  down 
that  a  ¥nnt  of  habeas  corpus  might  issue  from 
that  eourt  at  any  time,  and  be  returnable  at 
any  time,  but  not  so  with  regard  to  a  court  of 
common  law.  The  following  passage  was  to 
be  found  in  Bacon's  AbridsmaU-^^  ft  is  clear 
that  both  by  the  coaamon  law,  as  also  ^  the 
statute,  the  Courts  of  Chancery  and  King's 
Bench  have  jurisdiction  of  awarding  this  writ 
oi  habeas  corpus,  and  that  without  anyprivi- 
•  lege  in  the  person  for  whom  it  is  awarded. 
But  it  seems  that  by  the  common  law  the  Court 
•of  King's  Bench  could  have  done  it  only  in 
term  time,  but  that  the  Chancery  might  have 
done  it  as  weU  out  of  as  in  term,  because  tibat 
«ourt  is  always  open." 

Lord  Denman — Do  you  not  find  any  prece- 
deskts  of  writs  of  habeas  oorpus  previous  to  the 
31  St  of  Charles  II.  returnable  immediatdy  ? 

Mr.  fVighiman — ^No,  my  Lord. 

Lord  Denman — To  be  of  anjr  use,  the  writs 
•should  be  returnable  immedmtely;  but,  of 
course,  this  consideration  alone  did  not  em- 
power the  judges  to  enforce  an  immediate 
return. 

Mr.  Wighiman  said,  that  the  passage 
already  ouoted  fn»n  Bacon's  Abr^ement 
showed  tnat  diere  was  a  difference  m  the 
power  of  the  Court  of  Chancery  and  the 
courts  of  common  law  with  reference  to  the 
issuing  of  writs  of  habeas  corpus,  and  incon- 
veniences had,  no  doubt,  ansen  from  this 
distinction,  and  led  to  the  enactment  of 
Charles  II.  But  this  last  law  was  not  found 
suj9icient,  as  it  did  not  include  a  number  of 
cases  requiring  redress;  and,  therefore,  the 
55th  George  III.  extended  to  such  cases. 
He  would  put  it,  however,  to  his  learned 
friends  on  the  other  side  to  show  an  instance 
before  the  statutes  of  Charles  II.  and  George 
III.  in  which  a  writ  of  habeas  corpus  had 
issued  and  been  made  retumable  in  the  vaca- 
tion. He  would  conclude  by  directing  the 
attention  of  their  Lordships  to  the  following 
observations  by  Lord  Eldon  with  reference  to 
Jenks's  case,  which  he  thought  were  appli- 
cable in  the  present  instance.  That  noole 
lord  8aid->'*The  statute  of  16th  Charles  I. 


having  been  passed  before  this  commitment, 
and  having  given  to  the  judges  of  the  King's 
Bench  and  Commcm  Plea^  a  right  to  issue 
the  writ  of  habeas  corpus  in  cases  therein 
mentioned,  in  the  then  state  of  the  law,  a  sub- 
ject committed  for  what  is  here  represented, 
it  being  clear  that  under  that  act  of  Chaiies  I. 
the  Courts  of  King's  Bench  and  Common 
Pleas  could  not  issue  the  writ  in  vacation,  was 
altogether  without  remedy,  unless  the  Chan- 
cellor bdng  applied  to  could  issue  the  writ  in 
vacation,  and  make  it  retumable  not  imme- 
diate, supposing  him  to  have  issued  it  for  the 
piu3)ose  not  of  giving  immediate  relief,  but  of 
securing  to  himseli^  if  he  knows  the  distinc- 
tion of  term,  or  to  some  other  couit  in  tenn, 
the  means  of  deciding  whether  the  connnit- 
ment  was  proper." 

He  reaa  a  statement  in  Bacon's  Abridg- 
meiU,  bearing  on  the  question.  As  follows: — 
"  Notwithstanding  the  writ  of  habeas  corpus 
be  a  writ  of  right,  and  what  the  sulnect  ia 
entitled  to,  yet  the  provisicm  of  the  law  herein 
was  in  a  great  measiue  eluded  by  the  judges 
being  only  enabled  to  award  it  in  term  time.'' 

Lord  Denikan,  after  a  short  consukatioBL 
with  his  learned  brothers,  said  diey  had  ooa- 
ddered  the  objections  which  had  been  made 
yesterday  as  to  the  return  of  the  writs,  and 
they  were  of  opinion  that  it  was  not  necessary 
to  hear  the  areuments  on  the  other  side;  for 
thejr  had  decided  to  be  bound  b^  a  practice 
whidb  had  existed  and  been  sanctioned  by  the 
conxts  for  a  great  number  of  years.  In  1758 
the  question  came  before  the  judges,  and  in*^ 
deed  had  been  decided  before  &at  time  u 
various  cases.  In  that  year,  however,  a  bill 
was  introduced  into  the  House  of  Lords  to 
remedy  some  defects  relative  to  writs  of  habeas 
corpus,  and  on  the  point  in  question  seven 
out  of  the  ten  judges  who  were  present  gave 
their  opinion  as  he  (Lord  Denman)  now  stated 
it.  Chief  Justice  Wilmot  at  that  time  ob* 
served,  that  at  least  for  eighty  years  the  prac- 
tice had  been  similar,  and  he  referred  to  cases 
of  even  earlier  date.  He  (Lord  Denman)  and 
his  learned  brothers  were  aware  that  they  had 
a  right  to  consider  these  questions,  but  to  them 
it  would  seem  like  tampering  with  the  great 
remedy  which  the  writ  of  hSteas  corpus  gave 
to  the  subject,  if  they  were  not  to  abide  by 
the  decision  of  the  judges  in  the  case  he  had 
spoken  of,  and  allow  writs  to  be  issued  in  the 
vacation.  At  the  time  to  which  he  referred 
seven  judges  out  of  ten  had  so  decided  it,  and 
although  Mr.  Justice  Foster  was  prevented 
from  attending,  he.  was  of  the  same  opinion, 
and  wished  indeed  to  carry  the  writ  of  habeas 
corpus  further.  This  mamfested  the  practice 
at  that  time,  and  it  had  been  well  ascertained 
since,  and  the  act  alluded  to  being  dropped, 
was  another  proof  of  such  opinions  being  well 
founded. 

(To  be continusd.)     ' 
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COURT  OF  EXCriEQUEft. 


Hilary  Term* 

Sittings  in  Banco. 

Bbnnbt  v.  BsoireMTON  and  Avert. 

Whether  a  Poiice  Constable  be  entitled  to  no- 
tice of  action,  under  the  10  6.  4  c.  43.  ? 

Mr.  Butt  moved  to  enter  a  verdict  for  the  de- 
fendant Avery,  in  this  case,  which  was  one  of 
trespass  against  Mr.  Broaghton,  the  police 
magistrate,  and  Avery«  one  of  the  police  force, 
by  which  the  plaintin  sought  to  recover  com- 
pensation for  the  alleged  nusoonduct  by  which 
one  William  May,  a  debtor  of  the  plaintiff, 
was  rescued  from  the  hands  of  the  sheriff's 
officer.    At  the  trial,  Mr.  Brou^hton  was  ac^ 

rked,  on  the  ground  of  an  mformality  in 
notice  of  action,  as  also  on  the  merits 
of  the  case;  but  it  being  the  opinion  of 
Lord  Abinger,  who  tried  the  cause,  that 
AveiT  was  not  justified  in  doing  what  he 
did  by  the  order  gj.vea  by  Broughtoa,  the 
case  went  to  the  jury  upon  contradictory 
evidence  as  to  the  identity  of  the  person 
rescued  hy  him,  and  the  jury  gave  a  verdict 
against  bim  for  10^  Leave,  however,  being 
reserved  to  the  learned  counsel,  the  present 
motion  was  made  with  a  view  of  raismg  the 
question,  whether,  under  the  terms  of  the 
4l6tsec.  of  theMetronolitan  Force  Aet,  Avery 
was  not  also  entitlea  to  notice  of  action,  in 
order  to  enable  the  plaintiff  to  nminfaun  his 
action,  tliere  not  havinir  been  any  served  on 
him? 
Per  curiam, — Fou  may  take  your  rule  nisi. 


Olivka  v.  Woodrooffe. 
An  m/ani  cannot  eoBeeuts  a  cognovit, 

Mr.  Wordswofrth  having  obtained  a  rule  to 
set  aside  a  cognovit,  given  in  this  action  by  the 
defendant,  a  minor,  and  also  all  the  subse- 
quent proceedings ; 

Mr.  Humfrey  shewed  cause,  and  contended 
that  the  co^ovit  was  not  void,  from  the  fact  of 
its  being  given  by  an  infant  Such  an  instru- 
ment was  very  different  from  a  warrant  of 
attorney,  which  it  was  admitted  an  infant 
could  not  bind  himself  by  giving. 

Mr.  Wordsworth  in  reply,  argued  that  there 
would  exist  no  reason  why  an  infant  should 
not  ffive  a  valid  warrant  of  attorney,  if  he 
should  be  allowed  to  bind  himself  by  such  an 
instrument  as  a  cognovit.  The  rule  was 
drawn  up  on  reading  the  cognovit,  and  the 
appearance  of  the  ddendant  entered  for  him 
by  the  plaintiff's  attorney  in  pursuance  of  it, 
and  it  was  therefore  abundantly  clear  that 
the  cognovit  authorised  the  plaintiff's  attorney 
to  do  an  act  for  the  defendant  which  the  law 
expressly  said,  an  infant  could  not  delegate 
to  an  attorney.  The  Court  having  t^en 
time  to  consider  its  judgment,  afterwards  on 
the  fallowing  day, 

Loird  AfciN oRR  said,  Wfe  ate  all  of  opinion, 


that  an  infant  cannot  give  a  cognovit,  which 
embraces  all  the  characteristics  of  a  warrant 
of  attorney.  The  principle  of  the  law  is  ad- 
mitted to  be,  that  an  infiuit  cannot  do  any  act 
which  is  to  his  own  prejudice,  but  here  he 
deprives  himself  of  the  power  of  appealing  to 
a  Court  of  Error,  which  must  be  neld  to  be 
an  act  highly  to  his  prejudice,  and  therefore 
prohibitea  bv  the  law.  Neither  can  he  state 
an  account — ^tut  if  he  be  brought  into  Court, 
the  jury  will  do  that  act  for  him ;  while  he  is 
also  prevented  by  the  law  from  authorising 
any  one  to  appear  for  him  as  his  attorney. 
EflMzh  and  all,  nowever,  of  these  three  matters 
are  embraced  within  this  cognovit,  and  for 
those  reasons  we  are  very  clearly  of  opinion 
that  the  cognovit  and  all  subsequent  pro- 
ceedings must  be  set  aside  for  irregularity. 
Rule  absolute  accordingly. 


Stewart  v.  Roqebs  and  Taylor. 

Where  one  defendant  has  suffered  judgment  by 
default,  the  other  is  entitled  to  wwvb  for  Judg- 
ment as  in  ease  of  nonsuit, 

Mr.  Keating;  having  obtained  a  rede  nisi  for 
judgment  as  m  case  of  a  nonsuit,  on  behalf  of 
the  defendant  Rogers, 

Mr.  Palmer  shewed  cause,  and  contended 
that  a  defendant  was  not  entitled  to  have  judg- 
ment as  in  case  of  a  nonsuit,  where  another 
co-defendant  has  suffered  judgment  by  default. 
It  was  laid  down  in  Harris  v.  Butterly  and 
others,  in  Cowp.  483,  that  the  plaintiff  could 
not  be  nonsuited  where  one  of  several  defen- 
dants had  already  suffered  judgment  by  de- 
fault ;  and  though  that  was  an  action  of  tort, 
yet  it  was  submitted  to  be  analogous  to  the 
present  one,  which  was  in  assumpsit  Besides 
this,  however,  there  was  the  case  of  Hannejr, 
Bart.  V.  Smith  and  another,  where  it  was  laid 
down  that  a  plaintiff  could  not  elect  to  be  non- 
suited at  the  trial,  when  one  of  the  defendants 
had  alread  V  suffered  judgment  by  default,  but 
that  the  otner  defenimnt  was  entitled  to  have 
a  verdict.  So  here  it  was  submitted  that  one 
defendant  havingsuffered  judgment  by  default, 
it  was  not  competent  to'  the  other  to  claim 
judpiment  as  in  case  of  a  nonsuit  from  the 
plamtiff. 

Per  Curiam^  however,  the  case  in  Cowper 
being  in  tort,  is  no  guide  to  this  case,  and  that 
In  Term  Reports,  is  where  the  plaintiff  was 
the  applicant  to  the  Court;  ana  neither  of 
them  affect  th«  case  of  Jones  v.  Gibson,  in  5 
B.  &  C.  768,  and  that  of  Murphy  v,  Donallan, 
in  page  178  of  same  volume,  both  of  which 
were  cited  by  Mr.  Keating  in  moving  for  the 
rule — which  must  be  made  absolute  as  far  as 
this  point  is  concerned.  Ultimately,  however, 
the  case  went  off  on  the  merits  as  shewn  by 
the  affidavits,  and  the  Court  ordered  a  stei 
processus  to  be  entered. 

Rule  discharged  accordingly  upon  these  terms 
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INSOLVENT  DEBTOR'S  COURT. 

Jeremiah  Board's  Case.    Jcau  22. 
Abdition  of  Imprisonment  for  Debt  Bill, 
Sec.  66. 
Power  of  the  Court  to  commit  prisoners  to  New- 
gate for  contempt. 

The  rule  obtained  in  this  case  (a)  under  the 
66th  Sec.  of  this  Act  to  shew  cause  why  the 
insolvent  should  not  be  committed  to  Newgate 
for  contempt  of  the  Court,  in  not  having  filed 
a  schedule  in  compliance  with  an  order  of  the 
Court  to  that  effect,  and  for  which  purpose  he 
had  been  brought  up  by  a  creditor  under  the 
36th  sec.  was  argued  on  the  2d  inst,  (6)  and 
the  Commissioners  before  whom  the  ar^ment 
was  made,  took  time  to  consult  their  colleagues 
whether  or  not  the  66th  sec.  gave  them  autho- 
rity to  remove  a  prisoner  from  one  prison  to 
another. 

Mr.  Commissioner  Brown  considering  that 
as  the  legislature  had  not  given  them  specific 
power  in  such  cases,  the  clause  was  nugatory 
as  affectin^^  insolvents  alreadv  in  custody. 

The  Chief  Commissioner  this  day  delivered 


the  opinion  of  the  Court,  which  was,  that  the 
warden  of  the  Fleet  Prison  would  be  entitled 
legally  to  resist  the  removal  of  the  prisoner 
from  his  custody  to  Newgate,  and  that  the  rule 
must  be  discharged. 


Henrt  Gompertz's  Case.— yim,  18. 

Abolition  of  Imprisonment  for  Debt  Bill. 
Sec.  36. 

ile  his  schedule  on 
itor  to  do  so. 


Time  allowed  for  prisoner  to 
being  brought  up  by  erei 

The  Court  had  already  punted  the  insolvent 
a  month's  time  to  file  lus  scheduJe,  and  this 
day  Mr.  Cooke  applied  for  further  time.  The 
insolvent  had  been  living  in  the  rules  of  the 
Queen's  Bench  Prison  for  some  time.  One  of 
the  creditors  had  petitioned  the  Court  under 
the  compulsory  clause  of  the  new  act,  and  on 
that  application  the  estate  had  been  vested  in 
the  provisional  assignee.  The  month  was 
nearly  expired,  and  further  time  was  requisite 
for  preparing  the  schedule. 

The  Court  granted  ten  days. 


A  LIST  OF  ARTICLED  CLERKS  APPLYING  TO  BE  ADMITTED  AS  ATTORNEYS 
IN  THE  COURT  OF  QUEEN'S  BENCH,  EASTER  TERM,  1839. 

Clerics  Name  and  Residence.  Ta  whom  articled,  assigned,  ^c,  and  Residence. 

Ainsworth,  Sam.,  13,  Cursitor-st.,  Manchester  John  Sudlow,  Manchester. 

Allee,   Lawrence   Turton,    2,   Wilson-street,  James  Ralfe,  Winchester. 

Gray's  Inn  Lane;  and  Rookley 

Allison,  Henry,  Pavia  PL,  Park  Rd.,  Dalston;  Robert  Nesham,  Darlington. 

and  White  Conduit  Grove,  Islington 

Atter,  James,  Battle;  and  Stamford        .        .  Thomas  Hippisley  Jackson,  Stamford. 

Adney,  John,  77,  Great  Tower-street      .        .  Septimus  Smith,  Blandford;  assigned  to  Thos. 

Pearson,  22,  Essex-street,  Strand. 

AUatt,  WiUiam,  Bretton,  York        .        .        .  John  Sanderson  Archer,  Ossett. 

Abbott,  Vernon  Montague,  70,  Gower-street  Charles  Murray,  Chancery-lai^e ;  assigned  to 

James  Arch.  Murray,  Chancery-lane. 

Benn,  John  Higginson,  9,  Featherstone  Build-  William  Wise,  Rugby. 

ings ;  and  Rugby 

Bird,  Henry,  1,  Sussex  Place,  Islington ;  and  John  Cole,  Odiham  and  Basingstoke. 

Arundel-street,  Strand 

Bennett,  William  WooUey  Leigh,  20,  Judd  Thomas  Heam,  Buckingham. 

Place  West,  New  Road ;  and  Buckingham 

Barber,  Samuel,  5,  Warwick  Court ;  and  Heaton  Henry  Coppock,  Stockport. 

Norris,  Macclesfield 

Buchanan,  William  Ralph,  4,  Montague  Place,  Hugh  Lewis,  22,  Artillery-pl.  West,  St.  Luke's. 

Old  Kent  Road 

Brooks,  Abraham  James,  Portsea  .        .        .  David  William  Weddell,  Gosport;  assigned  to 

William  Minchin,  Portsea. 

Baker,  Henry,  37,  Gloucester-street,  Queen's-  William  Mitchell,    Pet^rsfield ;    assigned  to 

square;  and  Maze  Pond,  Southwark  W.  Lawrence  Bicknell,  Lincoln's  Inn  Fields 

Beesley,  James,  Banbury        ....  William  Walford,  Banbury. 

Bunting,  Jabez,  the  Younger,  30,  Myddleton-  Thomas  Percival  Bunting,  Manchester. 


William  Smith,  22  John-street,  Bedford-row. 
William  Bishop,  Shelton  Hall. 


square ;  and  Manchester 
Bird,  John  Proctor,  13,  Penton  Place,  Ken- 

nington-road 
Bishop,  Frederic,    13,  Bouverie-street ;    and 

Shelton-hall 

Bryan,  James,  13,  Wingrove-pl.,  Clerkenwell    Charles  Edward  Hunt,' Barnard's  Inn. 
Barber,  George,  10,  New  North-street,  Isling-    John  Lambert,  Alnwick. 

ton ;  and  Reading 
Billings,  William  Frederick,  Cheltenham       .    Thomas  Billings,  Cheltenham. 


(a)  See  ante,  p.  108. 


(b)  See  the  Argument  Reported,  ante,  p.  153. 
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Clerk's  Naiw^  and  Residence.  To  whom  articled,  assigned,  ^c.^  and  Reside7ice. 

Brooks,  John,  the  Younger,  Ashton-under-Lyne    Alfred  Higginbottom,  Ashton-under-Lyne. 
Bradley,   Edward    Gould,     7,    Castle-street,    Robert  Clarke,  Bath. 

Bloomsbury;  Bath;  and  Reading 
Barton,  Richard  Carrol,  7,  Cheltenham-place,    Joshua  Mayhew,  26,  Carey-street. 

Lambeth 
Clayton,  Sykes,  Eippex ;  and  Strand  on  the    Beauvoir  Brock,  Loughborough. 

Green 


Crockett,  Richard  Singleton,  13,  Warwick- 
court  j  Holbom;  Wolverhampton;  and 
Gray's  Inn 

Coles,  James  Bond,  Taunton  .... 


Edward  Mortimer  Green,  Ashby-de-la-Zouch; 

assigned  to  Henry  Turner,  Wolverhampton ; 

assigned  to  Campbell  W.  Hobson,  Gray's  Inn . 
Thoe.  Milliken  Mills,  Taunton ;  assigned  to 

J.  Manning  Innes  Hazeland,  Taunton. 
John  Norris,  Manchester. 


Challinor,  Edward,  7,  Bedford-street,  Bedford- 
row;  and  Manchester 
Coiy,  Charles,  Argyll  Chambers ;  and  Great    Robert  Cory,  the  Younger,  Great  Yarmouth. 

Yarmouth 
Cooper,  Samuel  Nicholas,  70,  Margaret-street,    William  Read  King,  Serjeant's  Inn,  Fleet-st. 

Cavendish-square;     and     Crawford-street, 

Portman-square 
Glutton,  John,  the  Younger,  3,  Webbe-street,    John  Clutton,  the  Elder,  High-st,  Southwark. 

Southwark 
Cronhebn,  Jolm,  Leeds  ....    Edward  Harker  Soulby,  Leeds ;  assigned  to 

Edwin  Eddison,  Leeds. 
Cory,  Edward  James,  39,  Lamb's  Conduit-    Charles  Kingdon,  Holesworthy,  Devon. 

street;  and  104,  Brook-8treet,'Lambeth 
Cameron,  Dugald  Edward,  21,  Somers-place    John  Campbell  Cameron,  Raymond  Buildings 

East,  New-road 
Clough,  William  Thomas,  Pontefract     .        .    William  Clough,  Pontefract. 
Dyson,  Matthew  Henry  Moorhouse,  Holmfirth    Martin  Kidd,  Holmfirth. 
Dunn,  Henry  Thomas,  8,  New  Inn         .        .    John  Dunn,  Durham ;  assigned  to  William 

Vizard,  51,  Lincoln's  Inn  Fields. 
Davenport,    Robert,  15,  Montpellier-square,    John  Marriott  Davenport,  Oxford;  assigned  to 

Brompton  Joseph  Blower,  Lincoln's  Inn  Fields. 

Dc  Medina,  Henry  Augustus,  32,  Fitzroy-    Edward  Rice,  Verulam  Buildings,  Gray's  Inn. 

square 
Evans,  William  Comwallis,  7,  Prince's-street,    William  Richard  Berryman,  Devonport 

Upper    Stamford-street,     Lambeth;     and 

Saltash 
Edwards,  James  Barber,  Deal  .  .    John  Mercer,  Deal. 

Fell,  Robert,  Durham  .  .  .    John  Burrell,  Durham. 

Porcade,  Henry  William,  44,  York-road,  Lam-    John  Hunter,  Bank  Chambers,  and  2,  Air-st. ; 

beth  assigned  to  Wm.  Pyne,  Inner  Temple-lane. 

Gilham,  John,  1 12,  Fetter-lane;  and  15,  Win-    John  Shearman,  21,  Bartlett's  Buildings. 

grove-place,  St  John-street-road 

(To  he  Continued.) 


Su^intitit  in  i^t  Courts. 


COURT  OF  CHANCERY. 

Eton  College  v.  the  Great  Western  Railway, 
appeal  motion,  part  heard. 

Causes.— The  Attorney-General  u.  Barker, 
part  heard — ^De  Haviland  v.  Saumarez,  by 
order-— Portman  v.  Mill,  exceptions  and  fur- 
ther directions — the  Same  i?.the  Same — David- 
son V.  Cutler,  further  directions — Noel  v.  Mid- 
dleton,  exceptions. 

VICE-CHANCELLOR'S  COURT. 

His  Honour  will  take,  first,  short  causes 
(13  in  the  paper),  after  which,  12  unopposed 
petitions. 

After  the  unopposed  petitions,  Rees  v.  Rees, 
petidon  by  order. 


His  Honour  will  next  proceed  with  the  ad- 
journed cause  petitions,  commencing  with 
Richards  v.  Macclesfield,  part  heard. 

After  the  petitions,  Spry  v.  Bloomfield,  de- 
murrer by  order— Hill  v.  CoUett,  cause  by 
order. 

COURT  OF  QUEEN'S  BENCH. 
Sittings  in  Banco. 

COURT  9F  COMMON  PLEAS. 
Sittings  in  Banco. 

The  Lord  Chief  Justice  has  intimated  to 
the  bar,  that  in  consequence  of  the  state  of 
the  business  of  the  Court,  it  was  their  inten- 
tion to  devote  the  Tuesday  after  term  and  the 
remainder  of  that  week  to  sittings  in  bench ; 
on  the  Saturday  and  Monday  next  after  the 
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term  his  Lordfihip  would  sit  at  Nisi  Prius, 
and  try  common  jury  cases;  on  the  Monday 
week  after  term  he  would  try  one  of  the  two 
special  jury  cases  appointed  for  an  early  day, 
but  on  the  next  oay  (Tuesday)  he  should 
be  obliged  to  sit  in  the  Court  oi  Error. 

London  Conunon  Juries. — Haye  v.  Bush — 
Stent  17.  Goodmazk— Robertson  v.  Cornish — 
Griffin  v.  Murgatroydb— Harrison  v,  Cooke — 
Williams  v,  Allen— the  Same  v.  Ravenscroft 
—Hall  V.  Wella— Swifit  v.  Goodwin— Hood  v. 
Warr— Weibel  v.  Ramsey — Sibley  v.  Kingett 
— Pocock  17.  Francis— the  Same  v.  Child. 


COURT  OP  EXCHEQUER. 
Sittings  in  Banco. 


EQUITY  EXCHEQUER. 
Perring  v.  King,  further  directions  and  ex- 
ceptions— Pope  t7.  Garland^— the  Same  «.  the 
Same,  farther  directiona  and  petition — Ricketts 
V.  Loftus,  exceptions — Cowgill  v.  Lord  Ox- 
mantown,  ditto  to  report— X^ayton  v.  Mea- 
dows, plea — Sharp  v.  Sharp,  exceptions  to 
report— Hewson  t?.  Brooks,  exceptions— Owen 
V.  Owen,  further  directions^ 


TO  SUBSCRIBERS.      « 

We  propose  every  tax.  months  to  prepare 
aoopioua  Index  for  this  work,  which  can 
then  be  bound,  and  will  form  two  volumes 
in  each  year. 

TO  CORRESPONDENTS. 

"  H.  D.  M." — A  correspondent  writes  to  us 
in  complaint  that  in  you|r  Answer  to  Pro- 
blem X.  you  have  drawn  *<  a  limitation  that 
would  never  under  any  circumstances  war- 
rant your  conclusion,"  viz.  that  under  a 
limitation  to  A  and  his  heirs  on  the  body  of 
B.  begotten,  upon  a  divorce  a  joint  estate/or 
life  would  arise,  and  that  you  have  fallen  into 
the  error  by  erroneously  copying  an  article 
in  Watkins's  Conveyancing.  We  do  not 
blame  you  for  selecting  so  excellent  a  work 
to  support  your  views,  but  blame  certainly 
attaches  to  you  for  want  of  proper  care — the 
limitation  should  have  been  in  order  to 
create  ^  joint  estate  for  life  to  A  and  his  wife 
andthehdrs  of  their  two  bodies^  as  it  is  very 
properly  put  by  our  correspondent  M.  We 
leave  H.  D.  M.  to  answer  him. 

M. — We  aie  much  gratified  with  his 


communication  —  this  criticising  the  pro- 
ductions of  each  other  by  the  students  is  as 
it  should  be.  With  regret,  however,  we 
find  ourselves  compelled  to  blame  him  also 
for  want  of  proper  care.  If  in  his  just 
criticism  upon  the  production  of  H.  D.  M 
he  had  indeed  looked  at  **  Watkins's  Con- 
veyancing" as  the  text  book  from  which  the 
erroneous  quotation  is  stated  to  have  been 
taken,  we  must  say  that  he  can  see  better 
than  we  can ;  for  it  is  an  extraordinary  fiict, 
that  Mr.  Watkins  does  not  take  any  notice 
of  such  an  estate  as  **  tenant  in  tail  after 
possibility  of  issue  extinct.*' 

*'An  Annual  Subscriber,  Ronraey,"  is 
answered  in  our  Notice  to  Subscribers. 

"  Henricus." — His  answer  to  Problem  X. 
came  too  late,  and  we  axe  sadly  pressed  for 
room. 

^'  C.  T.  H."  is  under  consideration. 

*'  A  Subscriber." — ^Next  week. 

"  E.  C.  W." — A  very  peremptory  and 
imbecile  letter  has  been  addressed  to  our 
puhlishersy  for  which  they  had  to  pay  the 
postage.  It  contains  ia  quotation  of  twelve 
lines  from  Bhuskstone,  professing  to  be  an 
Answer  to  our  Problem  XII.;  it  was  for- 
warded to  us  as  being  its  probable  intended 
destination;  but  we  think  it  some  hoax 
from  a  Vauxhall  Day-school — ^if  not,  we 
recommend  the  gentleman  to  go  to  school 
for  twelve  months,  and  get  polished  before 
he  attempts  again  commencing  the  genius. 
Our  columns  are  open  only  to  men  of  edu- 
cation, talents,  and  industry. 


CHANCERY  CLERK: 

LAW— WANTED,  the  services  of  a  person 
who  fiilly  understands  the  Practioe  of 
the  Court  of  Chancery,  for  two  or  three  hours 
in  the  evening  of  the  day.  Apply  to  Mr. 
HoDOHTON,  30,  Poultry. 


Printed  byALszANDER  Eldxb  MpaiuT»PriDler,  M  his 
PrintiDg-OflSce,  Green  Ariwuiwwart,  Old  Bailey, 
in  the  Pariih  of  St.  Sepvlehre,  in  the  City  of  London ; 
and  Published  bj  John  RicBAKDt,  Law  Bookseller, 
194.  Fleet-streei,  in  the  Psmh  of  St.  Daastan'a-in- 
tbe-West,  in  the  City  of  London.  Smtnday,  Mh 
Junaiy,  1839. 
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LAWS  OF  REAL  PROPERTY. 

Essay  I. 

{C6mtinuedJromp.  195.) 

ON  THE   TITLE   A    PURCHASER   MAY 
REQUIRE. 

Th  new  Statute  of  Limitations^  relating  to 
Real  Property^  3  4-4  TT.  4.  c.  27. 

^.  36.  Real  and  Mixed  Actvmi — continued, 

IN  our  last  we  shewed  what  was  a  com- 
plete title,  according  to  the  ancient 
mixim  of  law,  and  the  four  several  denomi- 
nations of  ordinary  injury  to  such  a  com- 
plete title,  with  their  former  remedies,  now 
by  this  section  abolished. 

The  only  real  actions  saved  by  this  section 
arc  those  of  Dower,  which  is  more  commonly 
the  subject  of  a  bill  in  equity;  Dower  unde 
nihil  hahet;  Quare  impedit^  the  (ordinary 
remedy  of  the  patron  of  a  church  for  obstruc- 
tion in  the  exercise  of  his  right  of  presenta- 
tion ;)  and  Ejectment. 

^uare  impedity  we  have  before  noticed  in 
our  observations  upon  the  title  required  to 
advowsons  and  ecclesiastical  benefices ;  and 
wc  will  now  look  at  the  other  actions  that 
are  saved,  and  commence  with  that  of  Eje<;t'- 
ment. 

This  action  is  in  point  of  form  tkper- 
'(fnal  action  of  trespass.  It  has  for  its 
object  to  recover  as  well  the  possession 
wrongfully  kept  as  also  compensation  for  the 
injury  sustained,  and  heretofore  was  in  great 
0%  instead  of  many  of  the  remedies  now 
abolished,  and  being  partly  real  and  partly 
Vol.  I. 


personal,  was  called,  as  it  is  in  effect,  a  miofed 
action,  by  which  a  lessee  for  years,  when 
ousted  of  his  possession,  may  recover  his 
term  and  damages.    Its  inconclusive  nature, 
with  its  comparative  facility  and  easy  expense, 
made  it  the  ordinary  remedy  for  the  recovery 
of  land ;  and  though  the  judgment  does  not 
decide  directly  as  to  the  title,  but  merely  as 
to  the  immediate  possession,  yet  it  does  so 
indirectly.     As  if  A  brought  this   action, 
claiming  under  a  lease  by  B,  who  claimed 
as  devisee  under  a  will,   the  verdict  went 
only  to  affirm  or  disafl&rm  the  right  of  B  to 
make  the  alleged  lease,  without  defining  the 
quantity  or  quality  of  B's  estate ;  yet  that 
right  would  depend  on  the  solution  of  pre- 
vious questions  of  construction, — ^^as  whether 
a  prior  devisee  who  had  suffered  a  recovery 
took  an  estate  tail  or  an  estate  for  life,  only, 
and  whether  B  himself,  supposing  he  were 
dead,  had  any  and  what  more  durable  estate 
than  for  his  own  life :  so  that  this  action 
afforded  the  means  of  obtaining  incidentally 
a  judicial  opinion  upon  points  of  title.     It 
is  governed  by  the  2d  and  16th  sections  of 
this  Statute ;  it  is  not  affected  by  the  Sta- 
tute 2  W.  4.  c.  39,  called  the  Uniformity  of 
Process  Act,   and  therefore  may  be  com- 
menced as  before  that  act,  either  by  original 
writ  in  the  Queen's  Bench  or  Common  Pleas, 
or  by  bill  in   the  Queen's   Bench  or  Ex- 
chequer of  Pleas,  (a)      In  proceedings  by 
landlord  against  tenant,  when  the  tenancy 
expires,  or  right  of  entry  accrues  in  or  after 
Hilary  or  Trinity  Terms  in  any  year,   it 
is  governed  by  the  Statute  11  -Geo.   4   and 


(a)  See  Tidd's  Prac.  60. 
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1  W.  4.  c.  70.  which  enacts,  (by  sec.  36,) 
that  in  all  actions  of  ejectment  to  be 
brought  in  any  of  his  Majesty  Courts  at 
Westminster  by  any  landlord  agunst  his 
tenant,  or  against  any  person  claiming 
through  or  under  such  tenant  for  the  reco- 
very of  any  lands  or  hereditaments,  where  the 
tenancy  shall  expire,  or  the  right  of  entry 
into  or  upon  such  lands  or  hereditaments 
shall  accrue  to  such  landlord  in  or  after 
Hilary  or  Trinity  Terms  respectively,  it  shall 
be  lawful  for  the  lessor  of  the  plaintiff  in  any 
such  action,  at  any  time  within  ten  days 
after  such  tenancy  shall  expire,  or  right  of 
entry  accrue,  as  aforesaid,  to  serve  a  declar- 
ation in  ejectment  entitled  of  the  day  next 
after  the  day  of  the  demise  in  such  decla- 
ration, whether  the  same  shall  be  in  term  or 
in  vacation,  with  a  notice  thereunto  sub- 
scribed, requiring  the  tenant  or  tenants  in 
possession  to  appear  and  plead  thereto 
within  ten  days  in  the  court  in  which  such 
action  may  be  brought,  and  proceeding 
shall  be  had  on  such  declaration,  and  rules 
to  plead  entered  and  given,  in  such  and  the 
same  manner  as  nearly  as  may  be  as  if  such 
declaration  had  been  duly  served  before  the 
preceding  term.  Provided  that  no  judg- 
ment shall  be  signed  against  the  casual 
ejector,  imtil  default  of  appearance  and  plea 
within  such  ten  days,  and  that  at  least  six 
clear  days'  notice  of  trial  shall  be  given  to 
the  defendant  before  the  commission  day  of 
the  assizes,  at  which  such  ejecment  is  in- 
tended to  be  tried ;  and  also,  provided  that 
any  defendant  in  sueb  action  may,  at  any 
time  before  the  trial  thereof,  apply  to  a  judge 
of  either  of  his  Majesty's  superior  Courts 
at  Westminster,  by  summons  in  the  usual 
manner,  for  time  to  plead  or  for  staying  or 
setting  aside  the  proceedings,  or  for  post- 
poning the  trial  until  the  next  assizes,  and 
that  the  judge  in  his  discretion  shall  make 
such' order  as  to  him  shall  seem  expedient; 
and  tluit  in  making  up  the  record  of  the 
proceedings  on  any  such  dedaiationin  eject- 
ment, such  declaration  may  be  entitled  spe- 
cially of  the  day  next  after  the  day  of  the 
demise  therein,  whether  such  day  shall  be 
in  term  or  vacation,  and  no  judgment  there- 
upon shall  be  avoided  or  reversed  by  reason 
only  of  such  special  title.      And  Sec.  38, 


enacts  that,  in  all  cases  of  trials  of  eject- 
ments at  nuiprius^  when  a  verdict  shall  be 
given  for  the  plaintiff^  or  the  plaintiff  shall 
be  nonsuited  for  want  of  the  defendant's 
appearance  to  confess  lease,  entry  or  ouster, 
it  shall  be  lawful  for  the  judge  before  whom 
the  cause  shall  be  tried  to  certify  his  opinion 
on  the  back  of  the  record,  that  a  writ  of  pos- 
session ought  to  issue  immediately;  and 
upon  such  certificate  a  writ  of  possession 
may  be  issued  forthwith,  and  the  costs  may 
be  taxed,  and  judgment  signed  and  executed 
afterwards  at  the  usual  time,  as  if  n6  such 
writ  had  issued ;  provided  that  such  writ, 
instead  of  reciting  a  recovery  by  judgment 
in  the  fonn  now  in  use,  shall  recite  shortly 
that  the  cause  come  on  for  trial  at  nisipritts 
at  such  a  time  and  place,  and  before  such  a 
judge  (naming  the  time,  place,  and  judge,) 
and  that  thereupon  the  judge  certified  his 
opinion  that  a  writ  of  possession  ought 
to  issue  immediately. 

That  statute  only  applies  to  issuable  terms. 
Doer.  Roe,  2  Cromp.  &J.  123.  1  Dowl. 
Rep.  304.  S.  C.  and  under  it,  where  a  land- 
lord's right  of  entry  accrued  after  the  essoign 
day  of  Trinity  Term,  it  has  been  held  that 
he  was  not  entitled  to  serve  a  declara- 
tion in  ^tment  as  of  that  term.  Doe  v.  Roe, 
1  Dowl.  79.  So  where  the  tenancy  under  an 
agreement  expired  before  the  first  day  of  Tri- 
nity Term  it  was  held  to  be  not  a  case  within 
the  statute,'  Doe  «.  Roe,  4  Moore  Sc  S.  747- 
Nor  does  it  apply  to  cases  in  Middlesex^  but 
only  where  the  cause  is  to  be  tried  at  the 
assizes,  Doev.Roe,  1  Dowl.  Rep.  547.  The 
present  statute  of  limitations  also  extends  the 
action  6f  ejectment  to  cases  where  it  did  not 
heretofore  apply ;  and  it  has  now  become 
(instead  of  being,  as  before,  the  ordinary 
remedy)  the  only  remedy  almost  for  re- 
covering possession  and  trying  the  title  to 
real  estate  at  common  law. 

The  provisions  of  the  statute  1 1  Qeo.  4. 
&  1  W.  4.  c.  70.  s.  38.  relating  to  the 
issuing  of  a  writ  of  habere  facias  posses^ 
sionem  as  before  stated,  are  not  affected  by 
the  statute,  1  W.  4.  c.  7 ;  and  it  has  been 
held  that  the  judge  has  no  discretion  under 
it  as  to  the  time  at  which  the  lessor  of  the 
plaintiff  shall  have  possession,  but  must 
either  grant  a  certificate  to  enable  him  to 
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get  immediate  posseteion,  or  ]et  the  case 
take  its  regalar  coarse.  Doe  <L  Williamson 
9.  Dawson,  4  Car.  &  P.  589 ;  Doe  d.  Parker 
v.Hilliard,  5  id.  132  ;  and  if  the  jadge  should 
think  that  some  time  ought  to  he  allowed 
to  the  defendant,  he  will  grant  a  certificate 
for  immediate  possession,  upon  the  lessor  of 
the  phuntiff  undertaking  not  to  enforce  it 
for  a  certain  time.  Id. 

(  To  be  continued,) 


HABEAS  CORPUS. 
Case  of  the  Canadian  Prisoners, 

Observations  by  the  Editor  upon  the 
preliminary  objection  raised  by  the 
Attorney-General,  "Whether  this 
was  a  ca8e  in  which  there  could  be 
A  Writ  op  Habeas  Corpus  issued  in 
Vacation  by  a  single  Judge  f* 
We  had  not  room  last  week  to  add  these 
obseryations  to  our  report  of  the  preliminary 
argument  in  this  case  upon  the  questioned 
potter  of  a  single  Judge  to  sign  a  writ  of 
H(d>eas  Corpus  in  Focarion,  as  taken  hy  the 
Attomey-Geueral,  and  to  express  our  sur- 
prise that  the  valuahle  time  of  the  Court 
should  have  been  suffered  to  be  taken  up 
for  two  whole  days  upon   the  argument 
of  a  question  in  itself  untenable,  and  so 
fiitally  connected  with  the  liberty  of  the 
tulfect. 

We  indeed  Hve  in  fearful  times,  when  we 
see  the  Lord  High  Chancellor  in  his  Court, 
letting  himself  in  opposition  to  the  declared 
doctrines  ruled  by  his  predecessors,  for  the 
last  50  years,  and  under  which  the  public 
have  been  slumbering  in  fancied  security;  (a^ 
and  if  we  turn  to  the''  State  itself^  we  find 
the  Attomey-Oeneral  for  the  Crown,  and  on 
the  part  of  the  Crown,  attempting  (no  matter 
how  feebly)  toimpose  a  fetter  upon  the  liberty 
<fthe  subfeety  by  restraining  the  operation  of 
the  writ  of  habeas  corpus^  as  declared  by  law. 
We  live  in  an  age  in  which  we  find,  all 
around  us,  cries  for  liberty,  freedom,  and  a 
variety  of  other  such  like  cant  phrases,  with 
which  the  public  mind  is  inflamed  by  dema- 


(a)  We  allude  to  his  Lordihip'i  opioioo  upon  the 
opention  or  validity  of  trosU  for  the  lepante  use  of 
ttDnanled  women.    See  ante,  p.  200. 


gogues,  who  avul  themselves  of  the  general 
disposition  of  the  people  only  to  promote 
their  own  private  views,  and  who,  when  they 
see  true  liberty  in  real  danger,  find  it  not  to 
their  interest  to  defend  it,  or  even  lend  a 
hand  to  promote  its  welfare.  We  could 
say  much  upon  this  subject,  but  that  we 
eschewpolitics  in  this  Journal,  although  what 
we  would  say  might  with  truth  be  called 
jurisprudence. 

With  the  facts  connected  with  the  Cana- 
dian Prisoners,  and  their  transportation  or 
crime,  we  have  nothing  to  do ;  but  it  is  with 
the  attempt  to  lessen  the  security  of  this 
interesting  branch  of  public  liberty,  called 
by  Mr.  Justice  Blackstone,  ^'  the  famous 
Habeas  Corpus  Act,"  which  was  obtained 
through  the  oppression  of  an  obscure  indi- 
vidual, that  we  have  to  do.  We  feel  it  a 
duty  incumbent  on  us,  as  a  very  humble 
portion  of  the  public  press,  to  explain  the 
declared  law  that  governs  this  writ,  and 
that  has  governed  it  since  the  Restoration ; 
and  in  doing  so,  we  cannot  but  express  our 
surprise  at  the  apathy  shewn  by  the  Press 
at  large  upon  this  all-powerful  and  stirring 
subject.  The  public  owe  a  debt  of  grati- 
tude to  the  Judges  of  the  Court  of  Queen's 
Bench,  for  their  decision  upon  a  point  in 
which  the  liberty  of  the  subject  was  so 
greatly  involved. 

We  refer  our  readers  to  the  report  of  this 
case,  (6)  which  makes  it  uimecessary  for  us 
here  to  repeat  it.  Let  it  suffice  that  they 
were  brought  up  by  habeas  corpus^  signed 
by  a  single  Judge  (e)  in  vaoationy  and  return- 
able  before  a  single  Judge, 

It  may  be  desirable,  forthe  sake  of  expla- 
nation, that  we  shew  the  principal  articles 
of  the  Act  as  stated  in  Western's  Commen- 
taries, p.  220.  See  also  the  Index,  tit.  Ha- 
beas Corpus  Act. 

1st.  To  fix  the  different  terms  allowed  for 
bringing  a  prisoner,  those  terms  are  pxtopor- 
tioned  to  the  distance,  and  none  can  in  any 
case  exceed  twenty  days. 

2nd,  That  the  officer  and  keeper  neglect- 
ing to  make  due  retnms,  or  not  delivering 
to  the  prisoner,  or  his  agent,  within  u 
hours  after  demand,  a  copy  of  the  waiiaat 

(6)  Aote,  p.  186. 

(c)  Mr.  Juttke  Littlcdak. 
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ot  commitment,  or  shifting  the  custody  of 
the  prisoner  from  one  to  another,  without 
sufficient  reason  or  authority,  (specified  in 
the  act)  shall  for  the  first  offence  forfeit  one 
hunjired  pounds,  and  for  tlie  second  two 
hundred,  to  the  party  aggrieved,  and  be  dis- 
abled to  hold  his  office.  Upon  this  article 
Mr,  Western  adds  in  a  note,  "  If  an  equivo 
cal  return  be  made,  an  attachment  may  be 
had  immediately." 

3dly,  No  person  once  delivered  by  habeas, 
corpus^  shall  be  recommitted  for  the  same 
offence,  on  penalty  of  five  hundred  pounds 

4th,  Every  person  committed  for  treason 
or  felony,  shall,  if  he  require  it,  in  the  fiist 
week  of  the  next  term,  or  the  day  of  the 
next  session,  be  indicted  in  that  term,  or 
session,  or  else  admitted  to  bail,  unless  it 
should  be  proved  upon  oath,  that  tlie  king's 
witnesses  cannot  be  produced  at  that  time; 
and  if  not  indicted  and  tried  in  the  second 
term,  or  session,  he  shall  be  discharged  of 
his  imprisonment  for  such  imputed  offence. 

5th,  And  of  the  twelve  judges,  or  the 
Lord  Chancellor,  who  shall  deny  a  writ  of 
habeas  carpusy  on  sight  of  the  warrant,  or 
on  oath  that  the  same  is  refused,  shall  for- 
feit severally  to  the  party  aggrieved  500/. 

6th,  No  inhabitant  of  England  (except 
persons  contracting  or  convicts  praying  to 
be  transported)  shall  be  sent  prisoner  to 
Scotland,  Ireland,  Jersey,  Guernsey,  or  any 
place  beyond  the  seas,  within  or  without 
the  king's  dominions,  on  pain  that  the  party 
committing,  his  advisers,  aiders,  and  assist- 
ants, shall  forfeit  to  the  party  aggrieved,  a 
sum  not  less  than  500/.,  to  be  recovered 
with  treble  costs ;  shall  be  disabled  to  bear 
any  office  of  trust  or  profit ;  shall  incur  the 
penalties  of  a  prsemunire,  and  be  incapable 
of  the  king's  pardon. 

The  preliminary  objection  taken  by  the 
Attorney  Creneral  on  the  part  of  the  crown, 
went  to  the  validity  of  the  writ.  He  said, 
*'  he  felt  it  his  duty  to  draw  the  attention 
of  the  court  to  the  question,  as  to  whether 
this  was  a  ease  in  which  there  could  be  a 
writ  of  habeas  corpus  issued  in  vacation  by 
a  single  judge"  (d)  and  Lord  Dennum^  in 
delivering  the  judgment  of  the  court,  which 
was  (e)  in  accordance  with  the  opinions  of 

{d)  See  ante,  p.  185 ;  id.  p.  204. 

(•)  See  ante,  p.  204. 


the  judges  in  1758,  emphatically  expressed 
that,  "  it  would  seem  like  tampering  with 
the  great  remedy  which  the  writ  of  habeas 
corpus  gave  to  the  subject,  if  they  were  not 
to  abide  by  those  opinions,  and  allow  writs 
to  be  issued  in  the  vacation." 

It  may  be  interesting  to  our  readers,  that 
we  refer  to  the  time,  and  see  what  was  ac- 
tually done  towards  settling  such  a  question, 
and  which  every  lawyer  should  bo  well  ac- 
quainted with.  On  the  9th  May,  1758, 
upon  the  second  reading  of  a  bill  then  in- 
troduced for  giving  a  more  speedy  remedy 
to  the  subject  upon  the  writ  of  habeas 
corpus^  in  order  to  arrive  at  the  real  state  of 
the  law  upon  such  an  important  matter,  the 
Lords  ordered  the  Judges  to  attend  the  House 
to  deliver  their  opinions  seriatim  upon  a  long 
list  of  questions,  from  which  we  will  select 
two  as  pertinent  to  our  subject. 

The  first  question  was,  "  Whether  in  cases 
not  within  the  act  31  Car.  2.  writs  of  habeas 
corpus  ad  subjiciendum^  by  the  law  as  it 
then  stood,  ought  to  issue  of  course^  or  upon 
probable  cause  verified  by  affidavit. 

Tlie  second  question  is  in  point.  "  Whe- 
ther, in  cases  not  within  the  said  act,  such 
writs  of  habeas  corpus,  by  the  law  as  it  then 
stood,  may  issue  in  the  vacation  by  fiat  from 
a  Judge  of  the  Court  of  King's  Bench^  re- 
turnable before  himself 

To  these  questions  Chief  Justice  Wilmot 
gave  the  following  answer — 

To  the  first.  "  I  am  of  opinion  that  in 
cases  not  within  the  act  of  the  31  Car.  2., 
writs  of  habeas  corpus  ad  subjiciendum^  by 
the  law  as  it  now  stands,  ought  not  to  issue 
ofcourse^hut  upon  probable  cause  verified  by 
affidavit.  A  writ  which  issues  upon  a  proba- 
ble cause  verified  by  affidavit,  is  as  much  a 
writ  of  right  as  a  writ  which  issues  of  course." 
After  commenting  upon  other  writs  of  right 
and  of  course,  the  learned  Judge  proceeds — > 
"  Writs  of  course  are  those  writs  which  lie 
between  party  and  party,  for  the  commence- 
ment of  civil  suits :  and  if  they  are  sued 
without  a  good  foundation,  the  Common 
Law  punishes  the  plaintiff  for  suing  out 
the  writ  vexatiously,  by  amercing  him 
pro  falso  damore,  and  by  the  Statute 
Law  he  is  to  pay  the  costs  of  suit. 
But  the  writ  of  habeas  corpus  is  not  the 
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commenoement  of  a  civil  suit,  where  the 
pftrtj  proceeds  at  the  peril  of  costs,  if  his 
complaiiit  is  a  groandless  one :  it  is  a  reme- 
dial mandatory  writ  by  which  the  King's 
supreme  Court  of  Justice,  and  the  judges  of 
that  court,  at  the  instance  of  a  subject  ag- 
grieyed,  commands  the  production  of  that 
sobject,  and  inquires  after  the  cause  of  his 
imprisonment;  and  it  is  a  writ  of  such  a 
sovereign  and  transoendant  authority,  that 
DO  pririlege  of  person  or  place  can  stand 
against  it.  It  runs  at  the  conunon  law  to 
all  dominions  held  of  the  Crown.  It  is  ac- 
commodated to  all  persons  and  places,  (2  Cro. 
54S.  Pahner,  54.)  And  as  these  remedial 
writs  were  originally  rather  the  suits  of  the 
lung  than  of  the  subject,  the  King's  Courts 
of  Justice  would  not  suffer  them  to  issue 
upon  a  mere  suggestion ;  but  upon  some 
proof  of  a  wrong  and  injury  done  to  a 
subject." 

To  the  9eeand  question  the  learned  Judge 
answered — "  I  am  of  opinion  that  in  cases 
not  within  the  act  of  31  Car.  2.  writs  of 
^oleat  carpus  ad  stibjiciendum^  by  the  law 
as  it  now  stands,  may  issue  in  the  vacation 
^fiat  fivm  a  judge  of  the  Court  of  Kin^s 
Bench  returnable  be/are  himself.  From  the 
best  inquiry  I  can  make,  writs  of  habeas 
corpus  in  criminal  cases  have  been  awarded 
by  the  chief  justice  of  the  King's  Bench 
and  the  judges  of  that  Court  long  be/ore  the 
31  Car.  2.  The  files  of  the  /ate  for  writs 
made  out  in  the  Crown  Office  before  the 
reign  of  Car.  2.  are  not  to  be  found  there, 
except  for  four  or  five  terms  in  Queen  Eliza- 
beth's time,  one  or  two  in  Jac.  1.  and  for 
ax  or  seven  terms  in  Car.  2.  No  informa- 
tion is  to  be  had  from  the  records,  but  there 
are  traces  from  cases  in  print  and  hornets 
since  the  Restoration  and  before  the  31  Car. 
2^  that  there  had  been  a  kind  of  unsettled 
practice  for  the  Chief  Justice  and  Judges  of 
the  Court  of  King's  Bench  granting  them 
in  taeation;  and  as  the  Judges  of  that 
Court  are  justices  of  peace  all  over  the 
l^ingdom,  they  have  a  power  of  bailing  as 
incident  to  that  authority,  and  I  don*t  see 
bow  that  power  of  bailing  could  well  be 
exercised  without  removing  the  person  to  be 
bailed  before  them  by  habeas  corpus.  Cates- 
by  8  case  m  vacation,  is  in  Hil.  43  Eliz.  in 


the  7th  vol.  of  the  State  Trials,  175.  I  have 
a  list  oijiats  for  habeas  corpus  since  the  Re- 
storation and  before  the  31  Car.  2.  Thirty 
of  them  appear  to  have  been  granted  and 
made  returnable  before  the  judges  in  vaca- 
tion; since  the  31  Car.  2.  tliese  writs  have 
issued  in  criminal  cases  under  that  act  when 
granted  at  the  instance  of  a  subject." 

The  learned  Judge  subsequently  sajTs-— 
'^  It  has  been  lately  said  that  the  practice  of 
issuing  these  writs  by  the  judges  in  vaca- 
tion was  taken  up  under  an  apprehension  of 
their  being  within  the  31  Car.  2.;  and  that 
they  have  been  marked  in  the  Crown  Office 
by  that  statute.  How  such  an  apprehen- 
sion or  practice  could  have  prevailed,  is  to 
me  inexplicable.  No  man  could  ever  have 
such  an  apprehension  who  had  ever  read 
the  act;  it  is  confined  in  words,  and  by 
the  nature  of  almost  every  provision  in  it, 
to  criminal  or  supposed  criminal  matter. 
I  will  never  offer  such  an  indignity  to 
the  very  great  and  eminent  men  who  have 
presided  in  that  Court,  and  to  the  succes- 
sion of  Judges  who  have  sat  in  it  for  near 
eighty  years,  as  to  say  that  they  founded 
this  practice  upon  a  mistake  which  would 
not  have  infected  the  meanest  capacity,"  and 
after  attacking  the  doctrines  of  Lord  Chief 
Justice  Hale  (d)  and  Lord  Coke,  {e)  upon 
the  fact  that  no  writ  of  habeas  corpus 
could  be  found  to  have  issued  out  of  the 
Court  of  Chancery,  except  some  returnable 
in  theHonse  of  Lords ;  and  that  the  1 6  Car.  1 . 
takes  no  notice  of  the  Court  of  Chancery, 
which  it  is  most  probable  it  would  have 
done,  if  it  had  been  thought  that  the  writ 
had  issued  out  of  that  Court  in  vacation ; 
and  the  31  Car.  2.  seems  to  proceed  upon  a 
supposition  that  it  could  not  issue  out  of 
the  Court  of  Chancery,  because  the  10th  sec. 


(d)  Lord  Chief  Justice  Hale  say*— "This  writ  ii 
Dot  regularly  to  issue  but  in  the  term  time,  when  the 
Court  may  judge  of  the  return,  or  bail,  or  discbarge 
the  prisoner ;"  2  Pleas  Cr.  145.  and  in  p.  147.  His 
Lordship  adds,  "  It  seems  regularly  this  writ  should 
issue  out  of  the  Court  of  Chancery  in  vacation  time, 
and  out  of  the  King's  Bench  in  term  time. 

(e)  Lord  Coke  says— ♦'  It  ought  to  issue  out  of  the 
Court  of  King's  Bench  in  term  time,  and  out  of 
Chancery  in  term  time  or  vacation ;"  2  Inst.  53  ; 
4  id.  81.  182;  All  writs  were  formerly  supposed  to 
issue  in  term  time,  which  recoDciles  the  expression  to 
the  law. 
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expressly  empowers  the  Court  of  Chancery 
to  grant  it,  which  would  have  been  unneces- 
sary if  it  could  have  granted  the  writ  before. 
But   upon   Lord   Coke*s   own    principles, 
(saith  the  learned  judge)  suppose  no  such 
practice  when  he  wrote,  yet  a  subsequent 
practice  founded  upon  legal  principles,  and 
an  experience  of  its  utility  has  made  the 
law — ^*'per  varies  actus  legem  experientia 
fecit,"    Lord  Coke's  averment  has  not  the 
weight  it  would  have  had  if  made  after 
31  Car.  2.;  according  to  his  own  principles, 
the  practice  would  have  made  it  law,  and 
as  it  appears  by  the  fiats  between  the  Re- 
storation and  the  31  Car.   2.,  that  three 
chief  justices,  Foster,  Hyde,  Keyling,  and 
four  judges  of  the  Court,  Morton,  Twisden, 
Mallet,  and  Wyld,  granted  these  writs  in 
vacatiouy  and  the  practice  is  warranted  by 
legal  principles,   and  it  is  admitted  they 
were  always  grantable  "/?ro  rege"  (which 
establishes  the  vacation  right)  the  opinion 
both  of  Lord  Hale  may  be  true;  and  upon 
Lord  Coke's    own    principle,   if   he    had 
written  twenty  years  after  the  Restoration, 
instead  of  thirty  years  before  it,  he  must 
have  been  of  the  same  opinion  I  now  give. 
Lord  Denman  has  said,  ^^that  as  to  the 
right  of  Miv  J.  Littledale  to  grant  the  writ, 
the  court  desired  to  state  their  deliberate 
opinion,  that  he  had  done  no  more  than  the 
law  fully  justified  him  in  doing.     That  the 
court  desired  neither  the  praise  or  the  cen- 
sure which  belong  to  innovation  in  the  case, 
but  it  only  adhered  to  the  established  prac- 
tice.     That  it    was  true  Lord  Coke, 
Matthew  Hale,  and  Chief  Baron  Comyn 
appeared  to  have  confined  to  the  Court  of 
Chancery  the  offidna  justitiae,   the  court 
which  was  at  all  times  open,  this  power  of 
issuing  writs  of  habeas  corpus  in  vacation ; 
but  in  Hale's  Pleas  of  the  Crown  there  are 
four  precedents  in  the  exaet  form  of  that  now 
before  the  court,  and  they  are  all  earlier 
than  the  statute  31  Car.  2 ;  one  of  them  {e) 
going  back  to  the  43  Eliz. 

We  think  (or  rather  hope)  that  these  ob- 
servations may  prove  of  service  to  such  of 
our  readers  as  shall  not  possess  the  ^^  Me- 
moirs and  opinion  of  Chief  Justice  Wilmot,'' 
and  will  lead  to  the  better  understand- 
(e)  Catesby*s  case  before  mentioned. 


ing  the  question,,  than  had  we  remuned 
silent;  and  we  cannot  refrain  repeating 
our  surprise,  that  the  public  time  should 
have  been  wasted  by  the  introduction 
of  such  a  weak  quibble,  more  particu- 
larly by  a  liberal  Attorney -Greneral;  in- 
deed we  are  surprised  that  the  talents  and 
time  of  an  Attorney-General,  should,  on  the 
part  of  the  Crown,  have  been  wasted  at  this 
day  by  urging  in  a  Court  of  Justice,  that  ^^at 
the  common  lawy  a  tcrit  of  habeas  corpus 
could  only  be  granted  by  the  Court  of 
Queen's  Bench  in  term  time  upon  motion," 
We  regret  to  see  the  bad  taste  of  an  At- 
torney-General, who  is,  or  ought -to  be,  a 
person  well  skilled  in  the  laws,  striving  to 
maintain  a  doctrine,  that  with  the  well  in- 
formed of  the  profession,  is  called  a  quibble 
without  a  shadow  of  pretence  to  support 
it,  and  which,  had  he  sustained  it,  would 
have  imposed  an  iron  fetter  upon  the  liberty 
of  the  subject. 

We  can  only  account  for  this  question 
being  raised,  by  some  unaccountable  mis- 
construction of  the  real  state  of  the  law. 
The  argument  of  the  Attorney-General  was, 
that  the  prisoner  had  been  committed  by 
legal  authority  upon  a  criminal  matter  in 
the  execution  of  his  sentence^  and  cited  the 
dictum  of  Lord  Tenterden^  that  it  was  by 
no  means  a  matter  of  course^  granting  such 
a  writ,  and  that  the  reasons  must  be  stated 
to  the  Court.  This  is  true  in  some  cases : 
Lord  Chief  Justice  Wilmot,  in  his  opinion 
to  the  House  of  Lords,  before  noticed,  says 
''  writs  of  hahecu  corptts  upon  imprisonment 
for  criminal  matters,  were  never  writs  of 
course :  they  always  issued  upon  a  motion 
grafted  upon  a  copy  of  the  commitment, 
and  cases  may  be  put  in  which  they  ought 
not  to  be  granted.  1  Lev.  1.  Comber.  74. 
Habeas  corpus  was  denied  to  one  committed 
to  Bridewell  for  lewdness,  3  Bui.  27.  2  Mod. 
206.  If  malefactors  under  sentence  of 
death  in  all  the  gaols  in  the  kingdom  could 
have  these  writs  of  course^  the  sentence  of 
the  law  might  be  suspended,  and  perhaps 
totally  eluded  by  them."  And  his  lord- 
ship's opinion  upon  the  practice  of  the 
Courts  in  criminal  cases  was,  that  the 
31  Car.  2.,  made  no  alteration  in  such  prac- 
tice in  granting  these  writs;  they  were 
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moved  for  in  term  time  upon  the  same 
foundation  as  they  were  before,  and  when  a 
mgU  judge  in  vacation  grants  them  under 
the  31  Car.  2.,  in  criminal  cases,  a  copy  of 
the  commitment,  or  an  affidavit  of  the  re- 
fusal of  it  must  be  laid  before  him.  He 
mnst  judge  even  in  that  case  whether  Trea- 
fcn  or  Felony^  is  specially  expressed  in  the 
warrant  of  commitment;  and  there  have 
been  a  great  number  of  cases  where  a  doubt 
has  arisen  on  the  frame  and  wording  of  the 
varrant,  so  that  even  upon  the  act,  the 
probable  cause  of  bailing  is  really  disclosed 
to  the  judge,  unless  the  copy  of  the  com 
mitment  is  refused,  and  then  the  law  will 
presume  every  thing  against  it. 

These  opinions  of  the  judges  in  1758,  are 
the  declared  law  of  the  land  for  writs  of 
kabeat  corpus  at  the  present  hour,  and  we 
win  never  see  an  attempt  made  to  trample 
upon  it  without  raising  a  hand  in  its  defence. 
We  may  add  here  in  conclusion  in  refer- 
ence to  the  disposal  of  the  preliminary  objec- 
tions, that  the  return  to  the  habeas  was 
amended  by  stating  fully  the  Provincial  Act 
of  Legislature,  1  Vict.  c.  10.,  and  as  to  any 
defect  in  the  return  to  a  writ  of  habeas 
corjnuy  it  seems  that  before  the  return  is 
filed,  any  defect  in  form,  or  the  want  of  an 
averment  of  a  matter  of  fact  may  be  amended, 
bnt  this  must  he  at  the  peril  of  the  officer^ 
in  the  same  manner  as  if  the  return  were 
originally  what  it  is  after  the  amendment; 
Anon.  Mod.  102. ;  but  after  the  return  is 
filed  it  becomes  a  record  of  the  Court  and 
cannot  be  amended. 


TO  THB  EDITOR  OF  THE  LEGAL   GUIDE. 

Colchester^  Jan.  2Uh,  1839. 

Sir,— I  have  taken  the  liberty  of  sending 
you  an  answer  to  Problem  XII.  I  hope  it 
is  not  too  long  for  your  columns — ^if  so,  you 
will  of  course,  in  perusing  it,  strike  out  all 
irrelevant  matter. 

1  may  not  have  fully  answered  the  ques- 
tions proposed,  but  I  did  not  like  to  branch 
<mt  further  lest  I  should  trench  upon  a 
fnture  Problem  on  the  same  subject.  How- 
ever, whether  it  is  worthy  of  an  insertion 
in  your  excellent  "  Guide,"  you  will  be  the 
best  judge.  That  it  is  defective  in  the 
ftnangement,  I  doubt  not,  it  being  the  first 
thing  of  the  khid  that  I  ever  attempted.     I 


am  sure  every  one  must  duly  appreciate  the 
opportunity  thus  afforded,  them  of  investi- 
gating the  law  upon  important  subjects. 
I  am.  Sir, 
Your  most  obedient  Servant, 
B.  H.  T. 

ANSWER  TO  PROBLEM  XII. 

What  is  an  Estate  in  Doteerf — and  tehat 
are  the  Requisites  to  Dower  ? 

Dower  is  an  estate  for  life,  which  the  law 
(irrespective  of  the  recent  stat.  3  &  4  W.  4. 
c.  ]05,  for  the  amendment  of  the  law  of 
dower)  gives  the  widow  in  the  third  part  of 
the  lands  and  tenements  of  which  the  hufr* 
band  was  solely  seised  at  any  time  during 
the  coverture  of  an  estate  in  fee,  or  in  tail 
in  possession,  and  to  which  the  issue  of  such 
widow  might  by  possibility  have  inherited- 
This  definition  points  out  three  principal 
circumstances  as  requisite  to  an  estate  in 
dower ;— marriage,  seisin,  and  death  of  hus- 
band. 1st,  As  to  the  marriage,  it  must  be 
solemnised  in  a  legal  manner,  and  between 
persons  capable  of  contracting  matrimony, 
for  it  is  a  maxim  of  law  "  ubi  nullum  mat- 
rimonium  ibi  nulla  dos."  (Perk.  304.)  But 
although  a  marriage  be  voidable,  yet  if  it  is 
not  avoided  in  the  husband's  lifetime,  his 
widow  will  be  entitled  to  dower.  2iidy  Seisin, 
independent  of  the  above  mentioned  stat. 
and  as  regards  women  married  before,  or 
upon  the  1st  Jan.  1834,  the  husband  must 
be  seised  during  the  coverture,  of  the  estate 
whereof  the  wife  is  to  be  endowed.  A  seisin 
in  deed  is  not  however  requisite,  as  in  cur- 
tesy, a  seisin  in  law  being  sufficient. 

A  seisin  in  law,  in  its  usual  acceptation, 
is  where  the  inheritance  in  lands  and  here- 
ditaments of  which  a  man  died  seised,  or 
possessed,  descends  upon  his  heir  who  dies 
before  entry  or  possession.  (Litt.  s.  448.) 
In  such  a  case  if  the  heir  leave  a  widow,  she 
will  be  entitled  to  dower.  (Id.  s.  68 1 .)  Also 
on  conveyances  under  the  stat.  of  uses,  the 
bargainee,  or  cestui  que  use^  is  seised  in  law 
immediately  on  the  delivery  of  the  deed,  and 
therefore  his  wife  is  dowable,  although  no 
entry  had  been  made  by  him,  nor  other  act 
done  to  acquire  an  actual  seisin.  As  if 
lands  are  bargained  and  sold,  and  a  stranger 
enters,  and  then  the  deed  is  enrolled  and  the 
bargainee  dies,  his  wife  will  be  endowed 
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(2  And.  161 ;  Gilb.  Uses  by  Sugden,  213)  but 
if  tlic  husband  dies  before  enrolment  she 
wiU  not  be  endowed.  (Gilb.  Uses.  213.) 
But  whenever  an  actual  entry  is  necessary 
to  give  effect  to  a  conveyance  at  common- 
law,  the  wife  is  not  entitled  to  dower,  unless 
the  husband  had  entered.  (Perk.  s.  368. 
Park  on  Dower,  34.) 

The  husband  must  also  be  possessed  of 
the  l^al  semn^  for  the  Courts  of  Equity 
have  not  permitted  a  wife  to  claim  dower 
out  of  equitable  estates,  (that  is,  estates 
not  recognized  at  law,  bnt  only  in  equity) 
upon  the  principle  that  dower  is  to  be  con- 
sidered as  a  mere  legal  right,  and  that  equity 
ought  not  to  create  that  right  where  it  does 
not  subsist  at  law.  This  decision  of  the 
courts  of  equity  has  been,  however,  gene- 
rally disapproved  on  account  of  the  incon- 
sistency of  the  doctrine  which  allowed 
curtesy  of  a  trust  estate,  and  not  dower; 
and  the  law  is  now  altered,  as  I  shall  pre- 
sently notice.  Also,  by  reason  of  the  neces- 
sity of  a  seisin  in  the  husband  during  the 
eoverturCy  a  widow  shall  not  be  endowed  of 
a  remainder,  or  reversion  expectant  on  an 
estate  of  freehold  granted  before  marriage. 
(Co.  Litt.  32.  a.)  As  if  a  mortgage  in  fee 
be  made  before  marriage,  the  wife  will  not 
be  entitled  to  dower  out  of  the  equity  of 
redemption.  But  if  the  remainder  or  re- 
version be  expectant  on  a  term  for  years,  she 
shall  be  endowed  of  a  third  part  of  the  re- 
version, and  a  third  part  of  the  rent.  As 
in  the  case  of  a  mortgage  for  a  term  made 
before  marriage,  the  mortgagor's  wife  will  be 
entitled  to  dower,  but  not  as  against  the 
mortgagee,  and  she  therefore  takes  a  third 
of  the  rent  and  reversion.  The  reason  for 
this  distinction  between  a  mortgage  in  fee 
and  a  mortgage  by  demise,  is  ^at  in  the 
former  the  husband  had  parted  with  the 
legal  freehold  and  inheritance  before  the 
marriage,  and  of  course  was  not  seised  dur- 
ing the  coverture ;  but  in  the  latter  case  he 
had  granted  a  term  of  years  only,  whereby 
the  seisin  of  the  inheri^noe  remained  in  him. 
If,  however,  the  mortgage  were  made  after 
marriage,  the  widow  would  of  course  take 
precedence  of  the  mortgage,  whether  it  were 
in  fee  or  for  years,  nnless  she  concurred  in 
the  mortgage,  by  fine  or  recovery,  and  then 


she  would  be  barred  of  her  dowef  to  the 
extent  only  of  the  mortgage,  (if  no  further 
purpose  be  declared),  a  fine  or  recovery  on 
the  occasion  of  a  mortgage  being  a  partial, 
not  an  absolute  bar  of  dower,  (see  Roper's 
Hush.  &  Wife,  ed.  1826,  vol.  i.  520.  537; 
2  Powell's  Mortg.  by  Cov.  p.  679.  n.) 

The  husband  must  abo  be  solely  seized, 
and  therefore  the  widow  of  a  joint  tenant  in 
fee,  or  in  tail,  is  not  entitled  to  dower,  be- 
cause upon  the  death  of  one  of  the  joint 
tenants  the  estate  goes  to  the  survivor,  who 
is  then  in  form  the  first  grantee,  and  may 
plead  the  deed  creating  the  estate  as  origi-* 
nally  made  to  him  without  naming  his  com- 
panion, (Litt.  s.  45 ;  Co.  Litt.  30.  a.  37.  b. 
183.  a.)    If;  therefore,  one  or  both  the  joint 
tenants  tdien  during  the  jointure,  their  le^ 
spective  wives  will  not  be  entitled  to  dower. 
But  it  seems  that  if  a  joint  tenant  aliens  so 
as  to  sever  the  jointure,  or  if  he  becomes 
the  survivor,  or  sole  owner  by  release,  dower 
will  then  attach.  (Co.  Litt.  30.  a.  183.  a.) 
Tlie  estate  of  inheritance  of  which  the  hns^ 
band  dies  seised  must  also  be  '^  in  posses* 
stony"  that  is,  the  actual  occupation,  and  not 
intervened  by  any  prior  estate  of  freeholds 
And  this  estate  of  freehold  should  be  a 
vested  estate^  for  neither  a  prior  term,  nor 
it  seems  a  contingent  estate  of  freehold, 
which  never  arises  and  the  possibility  of 
which  is  determined  by  the  death  of  the 
husband,  wiU  prevent  the  attachment   of 
dower.     (Cudal's    case,   Cro.    Eliz.    316; 
Hooker  v.  Hooker,  temp.  Hardw.  13«)     It 
has,  however,  been  fully  decided,  that  if  an 
outstanding  term  is  assigned  to  a  trustee 
for  a  purchaser  by  the  direction  of  the  hus- 
band, the  dower  will  be  barred,  although 
the  purchaser  has  express  notice  of  the 
marriage.      But  an  actual  assignment  is 
necessary  for  the  purpose.  (Maundrell  v. 
Mailndrell,  7  Ves.  p.  567.  &  10.  ib.  246.) 
Thus  stood  the  law  as  to  the  seisin  of  the 
husband  previously  to  the  act  3  &  4  W.  4. 
c.  105,  and  it  must  be  recollected  that  it  is 
still  in  force   as  to  the  dower  of  women 
married  before  or  upon  the  Ist  Jan.  1834,  (I) 
the  time  at  which  the  act  came  into  opera- 
tion.   But  as  to  dower  of  women  married 
after  that  day  the  law  is  materially  diflerent. 
For  by  sect.  2.  it  is  enacted, ''  That  where 
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a  husband  shall  die  heneficially  entitled  to 
aoj  land  for  an  interest,  which  shall  not 
entitle  his  widow  to  dower  out  of  the  same 
at  law,  and  snch  interest,  whether  wholly 
equitable,  or  partly  legal  and  partly  equita- 
ble, shall  be  an  estate  of  inheritance  in  pos- 
session, or  equal  to  an  estate  of  inheritance 
in  possession  (other  than  an  estate  in  joint 
tenancy),  then  his  widow  shall  be  entitled  in 
equity  to  dower  out  of  the  same  land. "  And 
by  sec.  3.  it  is  further  enacted,  *^  That  when 
a  husband  shall  have  been  entitled  to  a  right 
of  entry  or  action  in  any  land,  and  his 
widow  would  be  entitled  to  dower  out  of 
the  same,  if  he  had  recovered  possession 
thereof  she  shall  be  entitled  to  dower  out  of 
the  same,  although  her  husband  shall  not 
hare  recovered  possession  thereof:  pro- 
vided that  such  dower  be  sued  for  or  ob- 
tamed  within  the  period  during  which  such 
right  of  entry  or  action  might  be  enforced." 
So  that  by  this  act  widows  married  after  the 
Ist  day  of  January,  1834,  will  be  entitled 
to  dower  out  of  equitable  as  well  as  legal 
estates  and  interests,  and  that  without  the 
necessity  of  a  seisin  in  the  husband,  either 
in  deed  or  law.  There  are  several  other 
important  alterations  made  by  this  statute, 
which  I  must  only  mention,  viz.  that  the 
widow  (married  after  the  above  day)  will 
not  be  entitled  to  dower  out  of  estates  dis- 
posed of  by  the  husband  in  his  life-time,  or 
by  his  will  (s.  4.)  or  exempted  from  dower  by 
his  deckration  in  any  deed  (s.  6.),  or  will 
(s.  9.),  or  in  case  of  a  devise  to  her  of  land 
of  which  she  would  otherwise  be  dowable 
(s.  ]  0.) ;  and  the  statute  also  enacts,  that  the 
debts  and  liabilities  of  the  husband,  and  the 
partial  dispositions  by  will  or  otherwise 
i»hall  take  precedence  (ss.  5.  7.  8.)  The  3rd 
and  bist  circumstance  required  to  the  exist- 
ence of  an  estate  in  dower,  is  the  death  of 
the  husband;  and  it  is  said  that  nothing  but 
the  natural  death  of  the  husband  will  give  a 
title  to  dower,  (1  Inst.  53.  ib.)  Though 
there  are  some  authorities  to  prove  that 
banishment  by  abjuration  or  by  parliament, 
which  is  a  civil  death,  wiU  have  the  same 
effisct,  (Jenk.  Cent.  1.  Case  4. 1  Inst.  133  a.) 
With  respect  to  freebench  of  copyholds,  a 
widow  is  not  entitled  to  it,  unless  the  cus- 
tom of  the  manor  warrants  it.    By  the 


custom  of  some  manors  the  widow  is  enti- 
tled to  a  moiety  of  the  husband's  copyhold ; 
by  others  to  a  third  or  a  fourth  part,  and  by 
some  few  to  the  whole  copyhold.  In  most 
manors  she  is  only  entitled  to  freebench  out 
of  those  copyhold  or  customary  lands,  of 
which  her  husband  died  seised.  But  by  the 
special  custom  of  some  manors  (as  that  of 
Cheltenham,  in  Gloucester,)  the  widow  is 
entitled  to  freebench  of  the  land  of  which 
the  husband  was  seised  at  any  time  during 
the  coverture,  as  in  the  case  of  dower  at  com- 
mon law,  (Riddell  v,  Jenner,  10  Bing.  29.) 
Freebench,  however,  in  the  absence  of  any 
custom  to  the  contrary,  does  not  attach  even 
in  right  until  the  husband's  death,  and 
therefore  any  alienation  by  him  alane^  even 
by  contract  to  take  effect  in  his  lifetime, 
will  defeat  the  widow's  claim.  By  the 
custom  of  gavelkind,  the  wife  after  the  death 
of  her  husband,  shall  have  for  her  dower  a 
moiety  of  all  lands  of  her  husband  so  long  as 
she  continues  chaste,  (Rob.  on  Gavelkind 
by  Wilson,  pp.  205—236.)  Copyholds 
and  freebench  are  not  within  3  &  4  W.  4. 
c.  105.  The  widow's  third  must  heassiffned^ 
for  she  cannot  by  the  common  law  enter 
into  her  dower  before  assignment,  and  there- 
fore if  the  heir  refuse  she  is  driven  to  her 
writ  of  dower,  and  the  sheriff  nmst  assign 
her  dower  by  metes  and  bounds,  unless  the 
husband  be  seised  as  tenant  in  common, 
when  she  shall  have  a  third  part  of  the  im- 
divided  part,  (Co.  Litt.  32  b.)  If  the  inhe- 
ritance be  entire,  and  such  of  which  an 
assignment  of  dower  cannot  be  made,  she 
shall  have  the  third  part  of  the  profits,  as  of 
a  fair,  an  office,  &c.  and  the  third  presenta- 
tion to  an  advowson,  (Litt.  s.  44.)  After 
an  assignment  made,  the  widow  may 
enter,  and  she  shall  be  in  of  the  estate  of 
her  husband  and  paramoimt  aU  incum- 
brances, mortgages,  or  leases  made  by  him 
during  the  coverture.  (Co.  Litt.  32  a.) 

B.H.T. 

(I)  That  is,  as  to  every  woman  married 
on  or  before  that  dfiy,  and  being  or  becoming 
a  vridow.  Sir  £dw.  Sugden  observes,  tliat 
it  is  to  be  borne  in  mind,  that  as  to  widows 
within  the  exception,  their  rights  are  saved 
in  estates  acquired  by  their  husbands,  even 
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after  the  Ist  Jannaiy,  1834;  the  right  of 
dower  of  women  married  after  the  Ist  Jan., 
1834,  is  placed  on  altogether  a  different 
footing,  2  Vend.  &  Pur.  364.— Ed. 


PROBLEM  XIV. 

Dower. 
What  are  the  changes  made  in  the  Law  by 
the  Statute  3  &  4  Wil.  4.  c.  105,  com- 
monly called  the  Dower  Act  ? 


TO  THE  EDITOR  OF  THE  LEGAL  GUIDE. 

Sir, — Having  observed  in  the  last  num- 
ber of  your  valuable  Journal,  that  a  cor- 
respondent ''  M.''(a)  has  written  you  upon  the 
subject  of  my  answer  to  your  Problem  X. 
I  lose  no  time  in  replying  to  the  same. 
That  the  point  referred  to  is  an  error,  there 
can  be  no  doubt,  and  an  omission  on  my 
part,  which  (however  inexcusable)  I  can 
only  account  for  by  my  not  having  perused 
with  sufficient  care  what  I  had  previously 
written,  owing  to  my  being  rather  hurried 
to  forward  the  answer  in  time  for  your  1 2th 
Number;  and  as  such  I  beg  to  thank  your 
correspondent  for  having  pointed  it  out,  as 
I  perfectly  coincide  with  you  that  "this 
criticising  the  productions  of  each  other  by 
the  students,  is  as  it  should  be,"  as  it  will 
have  the  effect  of  keeping  all  upon  the  qui 
vive,  "  M."  certainly  begins,  in  error  him- 
sel/^  by  stating — I  have  fallen  into  error  by 
erroneously  copying  an  article  in  Watkine't 
Conveyancing.  Now,  independently  of  the 
fact  of  Mr.  Watkins  not  having  treated  at 
all  upon  the  subject  in  question,  I  do  not 
well  see  how  (unless  by  supernatural 
agency)  your  correspondent  could  be  ena- 
bled to  state,  that  I  had  copied  the  sentence 
referred  to  from  the  work  of  Mr.  Watkins, 
or  any  one  else,  for  I  think  it  will  be  allowed 
that  if  I  had  done  as  he  says  I  should  not 
have  taken  the  trouble  to  leave  out  so  parti- 
cular a  part.  Thanking  you,  ad  I  am  sure 
each  and  every  other  of  your  subscribers 
must  do,  for  the  unceasing  attention  you 
pay  to  the  interests  of  all, 
I  remain,  sir. 
Your  most  obedient  and  obliged  servant, 
H.D.M.  (a) 


(a)  Here  this  must  eod.    We  think  that  we  have 
done  justice  to  both  parties. — £d. 


January  29tfiy  1839. 
"  M."  will  observe,  that  although  the 
example  I  have  chosen  is  not  in  itself  cor- 
rect, yet  it  is  quite  sufficient  to  prove  what 
I  advanced,  viz.  that  the  estate  of  a  tenant 
in  tail,  after  possibility  of  issue  extinct, 
must  be  created  by  the  act  of  God,  and  not 
by  limitation  of  the  party. 

H.D.M. 


Eah)  ]&epott0. 
ROLLS  COURT.— ^cm.  28. 

De  Hourmelin  V,  Shblton. 

Judgment — Alien  husband — Vendor  and 
purchaser  —  Wife's  estate  —  Purchase-money 
arising  out  ofUmd  devised  to  trustees  for  sale 
—Whether  the  husband  of  one  of  the  cestuis 
que  trust  an  English  woman,  being  an  alien,  is 
a  sujfficient  objection  to  the  title  in  such  case. 

l^is  case  was  brought  on  upon  exceptions 
to  the  Master's  Report, — the  groimd  that  the 
plaintiff,  the  husband  and  chifirenirerc  aliens, 
and  could  not  take  any  interest  in  land. 

The  facts  were  these :— Elizabeth,  the  wife 
of  Charles  Henry  Shelton,  had  a  power  of 
appointment  by  will  over  a  landed  estate. 
Sne  had  six  daughters,  and  on  the  9th  of 
October,  1824,  she  made  a  testamentary  ap- 
pointment to  the  use  of  three  trustees  and 
their  heirs,  upon  trust  to  make  sale  of  the 
estate,  and  to  convey  it  to  the  purchaser  in 
fee,  and  they  were  authorized  to  give  effectual 
receipts  for  the  purchase-money  to  the  pur- 
chasers, who  were  not  to  see  to  its  application. 
The  trustees  were  to  stand  possessed  of  the 
purchase-money,  to  invest  in  the  funds,  or 
upon  Government  securities,  in  trust  for  such 
of  her  (Mrs.  Shelton's)  children  as,  being 
sons,  should  attain  twenty-one,  or  being 
daughters,  should  attain  that  age  or  marry,  in 
equal  shares  if  more  than  one,  and  for  the 
children  of  such  children ;  and  it  was  pro- 
vided that  the  husbands  of  the  daughters 
should  take  life  interests.  One  of  the  six 
daughters  was  Frances  Matilda,  the  wife 
of  the  plaintiff,  De  Hourmelin,  by  whom  the 
suit  was  instituted.  He  was  an  alien,  their 
children  were  aliens,  and  the  three  other 
daughters  were  also  married  to  aliens.  By 
the  decree  of  the  Court,  the  trusts  of  the 
appointment  were  directed  to  be  performed, 
and  the  estate  was  ordered  to  be  sold.  The 
Earl  of  Radnor  became  purchaser  for  13,400/. 
The  Master  reported,  on  the  16th  of  August 
last,  that  there  was  a  good  title  upon  the 
abstract.    These  exceptions  were  taken. 

Lord  Lanodale  said,  if  the  trust  were 
performed  as  the  testatrix  intended,  the  land 
would  remain  in  the  trustees,  or  the  purchasers 
from  them,  and  never  could  be  vested  in 
aliens,  for  their  interest  was  only  to  be  in  the 
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stock  to  be  purchased,  and  not  in  the  land, 
beauue  all  the  vested  interests  in  the  land 
were  appointed  to  English  subjects,  who  had 
ft  right  to  have  the  trusts  performed.  Neither 
the  aliens  nor  the  Attorney-General  could 
direct  that  there  should  he  no  conveyance. 
There  was  a  decree  for  a  sale,  and  when  com- 
pleted the  purchase-money  would  be  the  only 
property.    It  was  arguea  that,  as  the  land 
was  the' source  from  wnich  the  money  was  to 
be  realized,  the  aliens  had  an  interest  in  the 
land,  and  as  they  could  only  hold  it  for  the 
Crown,  it  followed  that  the  Crown  took  their 
interest  in  the  stock ;  and  it  was  also  urged 
that  aliens  could  not  formerly  have  compelled 
feoffees  to  execute  a  use,  nor  could  they  now 
in  a  court  of  equity  compel  trustees  to  execute 
a  trust  for  their  benefit.    This  argument  was 
only  applicable  when  aliens  took  an  equitable 
interest  in  land,  but  did  not  extend  to  cases 
where  no  interest   in    land    was    ever    in- 
tended  to   vest  in  them,  or  to  cases  where 
the  interest    of   the   alien    only    was    to 
have  the  land  converted   into   money.      It 
had  been  held   that  the    disability   of   an 
alien  to  hold  lands  was  not  in  the  nature  of  a 
penalty    or   forfeiture,  but  arose   from    the 
policy  of  the  law,  which  however  gave  him  a 
right  of  holding  money  or  stock.     A  man  de- 
sirous of  benefiting  an  alien,  might,  therefore, 
sell  land  and  give  the  money  to  him,  and  it 
would  be  strange  if  he  could  not  do  the  same 
by  means  of  a  trustee.    Because  an  alien  had 
an  interest  to  have  the  land  converted  into 
mone^,  it  did  not  follow  from  the  peculiar 
doctrme  of  ^e  court  that  he  was  to  forfeit 
his  interest  in  that  money.    He  thought  the 
Crown  was  not  entitled  by  prerogative  to  the 
portion  of  the  land,  and  tnat  there  was  no 
ground  to  insist  that  the  trusts  should  not  be 
executed  as  was  intended,  by  the  appoint- 
ment  in  favour  of  the  plaintifis  and  their 
children.      The    exceptions    taken    to   the 
Master's  Report  must  tnerefore  be  overruled. 

QUEEN'S  BENCH.->/an.  30. 
Sittings  in  Bqncb. 

REOINA     V.     LAWSON. 

Libel — Judgment, 

As  we  have  already  reported  tMs  case  (a), 
it  becomes  unnecessary  for  us  to  repeat  the 
feds  connected  with  it.  Mr.  Thesnger  this 
day  moved  for  the  judgment  of  the  Court,  and 
the  defendant  was  brought  up  accordingly. 

Lord  Denman  read  his*  notes  of  the  trial, 
and  Mr.  Justice  Littledale  delivered  the 
fi^Uming  judgment  of  the  Court :— ^ohn  Jo- 
seph Lawson,  you  are  to  receive  the  judgment 
of  this  court  for  a  libel,  which  appeared  some 
time  ago  in  The  Times  newspaper,  reflecting 
on  the  chancter  of  Sir  Jonn  Conroy.  It 
appears  from  the  statement  which  has  been 
pronounced,  a  libel,  that  Sir  John  Conroy  was 
a  person  confidentially  employed  b^  the 
Bucheas  of  Kent,  and  it  charges  him  m  the 


(«)  See  ante>  p.  120. 


first  place  with  sreat  mismanagement  and 
neglect  of  duty,  vmich  had  occasioned  her  to 
accumulate  a  debt  of  90,000/. ;  but  the  most 
serious  part  of  the  libel  is  that  where  it  is  at- 
tempted to  be  insinuated  that  Sir  John  Con- 
roy nad  improperly  appropriated  a  part  of  the 
money  to  his  own  use  towards  the  purchase  of 
an  estate  in  Wales.   The  first  part,  insinuating 
that  he  had  suffered  the  Ducness  of  Kent  to 
contract  so  great  a  debt,  is  highly  improper; 
at  the  same  time  it  might  proceed  from  gene- 
ral ignorance  or  inattention,  and  is  not  of  so 
much  consequence  as  the  other  part.    A  cri- 
minal information  was  applied  for  against  you 
for  having  published  this  libel,  and  it  was  in 
your  power  to  have  made  an  affidavit  tending 
to  show  the  truth  of  it;  and  it  would  have 
depended  upon  the  Cowf^  whether  they  would 
have  suffered  that  criminal  information  to  go 
or  not.    It  appears  you  have  made  no  affidavit 
at  all ;  the  case  therefore  went  for  the  decision 
of  a  jury,  and  they  have  found,  the  matter 
being  submitted  to  them,  that  you  were  guilty 
of  miving  published  this  libel  maliciously. 
No  one  whatever  can  entertain  a  doubt  that 
that  this  is  a  most  serious  reflection  on  Sir 
tFohn  Conroy.    You  now  then,  having  been 
convicted,  are  brought  up  to  receive  the  judg- 
ment of  this  Court,  and  it  is  suggested  in  your 
favour  that  you  had  notlring  to  do  with  the 
actual  publishing  of  the  paragraph,  and  that 
it  is  a  very  hard  thing  upon  those  concerned 
in  Tfie  Times  newspaper,  which  they  say  is  a 
newspaper  which  has  conferred  great  benefit 
on  the  public  for  40  years,  that  you  should  be 
brought  to  receive  punishment   If  that  news- 
paper has  maintained  its  character  for  up- 
wards of  40  years,  it  is  most  unfortunate  that 
on  this  occasion  it  has  so  far  deviated  from  it 
that  you  are  the  first  person  brought  up  to 
receive  the  judgment  of  a  Court  of  justice. 
But,  whatever  the  character  of  The  Times  may 
have  been,  it  makes  no  defence  now.    You 
have  published  this  libel,  a  most  gross  and 
scandalous  libel,  imputing  to  Sir  Jolm  Conroy 
conduct  tending  to  bring  him  into  public  de- 
testation, and  for  whicn  he  must  oe  looked 
upon  by  his  fellows  in  a  very  different  way 
than  he  was  before.    It  is  then  suggested  that 
you  had  nothing  to  do  with  the  actual  writing 
of  this  paragraph ;  you  were  only  the  editor. 
It  is  very  possible  you  may  not  have  been 
concerned  m  the  actual  composition  of  it, 
but    if  we   were   to    confine    our    punish- 
ment to  those  who  actually  composed  the 
articles,  how  difficult  it  would  be  to  pass 
an^  punishment  at  all;  but  you  being  the 
pnnter,  are  bound  to  take  notice  of  what 
may    be   introduced   into    the   newspaper. 
You  have  an   opportunity  of  looking  over 
the  papers,  and,  if  you  tnink  there  is  any 
thing  improper,  it  is  your  duty  to  go  to 
the    editor    or   proprietors    and  point    out 
to  them  what  you  conceive  to  be  improper, 
and  if  they  still  persevere  in  it,  it  is  your  auty 
to  resi^ :  if  you  do  not  do  that,  you  cannot 
complain  of  any  punishment  you  may  be 
subject  to.    The  Court,  taking  all  the  circv 
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stances  into  consideration,  do  order  and  ad- 
judge that  for  this  offence  you  be  imprisoned 
in  the  custody  of  the  Marshal  of  the  Marshal- 
sea  for  the  space  of  one  calendar  month,  and 
that  you  do  pay  a  fine  to  the  Queen  of  290/., 
and  that  you  be  further  imprisoned  in  the 
custody  of  the  Marshal  of  the  Marshalsea  till 
that  fine  be  paid. 
The  defendant  was  removed  in  custody. 


THE  QUESTIONS   AND   "tHE   LETTER   BOX" 
OF  THK 

Editor  of  a  Contemporary  Journal. 


Review  op  New  Books. 

Principles  of  the  Laws  of  England,  in 
the  various  Departments^  and  al^o  the 
Practice  of  the  Superior  Courts,  in  the 
form  of  Question  and  Answer^  for  t/ie 
Assistance  of  Articled  Clerks  in  Pre- 
paring for  Examination^  and  incidentally 
for  the  Use  of  Practitioners,  By  A  So- 
licitor. London:  William  Crofts,  19, 
Chancery  Lane,  1839. 

Here  we  have  a  book  full  of  real  questions, 
and,  what  must  be  to  all  novices  of  for 
greater  importance — we  have  the  answers 
to  them.  Of  a  truth,  the  simple  namby- 
pamby  examinations,  at  the  Law  Society 
are  becoming  quite  a  business,  we  should 
rather  say  a  trade,  because  they  commenced 
in  the  way  of  business  and  the  trade  follow- 
ed. In  our  opinion,  for  us  to  have  attornies 
of  respectable  abilities,  it  is  only  needful 
that  they  be  properly  educated, — that  in- 
stead of  smoking  cigars,  the  student 
worked  the  healthy  Problem,  —  that  he 
made  himself  acquainted  with  first  princi- 
ples, by  close  reading ;  and  by  practice,  see 
those  principles  in  action, — and  that  a  pro- 
per  tribunal^  composed  of  men  learned  in 
the  lawy  do  examine  him  as  to  his  compe- 
tency to  practise  as  an  attorney. 

The  examinations,  as  now  established,  are 
a  farce — a  mockery,  and,  by  foreigners, 
must  be  looked  at  with  contempt.  We 
have  had  the  last  Saturday's  number  of  a 
contemporary  sent  us,  in  which  we  find  a 
notice  from  the  *•*  Editor's  Letter  Box " 
—certainly  a  much  more  gentle  Box  than 
the  lion's  head  of  Venice  of  old,  though  some- 
thing of  the  same  sort  of  inquisitorial  cast, 
save  that  this  Box  has  the  good  manners  to 
give  notice  to  all  delinquents  before  they 


are  sacrificed.  We  rather  tliink,  that  some 
wag  must  have  dropped  this  silly  notice 
(which  will  come  out  presently)  into  the 
Editor's  Letter  Box  alluded  to.  We 
cannot  think  it  was  placed  there  by  the 
respected  Editor  himself,  or  by  any  Pro- 
prietor of  the  Journal  in  question  :  however 
in  THE  Box  we  find  it,  and  therefore  as 
the  printer  of  a  Journal  is  answerable  for 
its  delinquencies,  so  must  Mr.  Editor  father 
the  notice.  He  says,  that  he  was  en- 
abled to  state  the  questions  put,  at  the 
examination,  to  the  candidates  last  term, 
and  that  they  were  copied  by  tfco  other 
periodical  publications^  following  precisely 

HIS  ALTERATIONS.      NoW,  WO   do   not  kuOW 

whether  this  is  intended  for  us,  as  one  of  the 
culprits,  nil  consdre  sibi^  nulld  pallescere 
culpdy  and  as  we  are  fearless  and  independent, 
we  will  suppose  the  shaft  to  be  aimed  at  us, 
and  in  reply  we  say  to  our  respectable  contem- 
porary, that  we  had  a  bundle  of  the  questions 
handed  to  us  by  several  gentlemen  who  bad 
been  examined,  (as  we  now  have  of  the  ques- 
tions put  on  the  22nd  inst.),  although  so 
much  care  is  taken  by  the  officials  at  the  Law 
Society  to  prevent  copies  being  taken,  (with 
what  justice  to  the  candidates  we  will 
not  now  enquire.)  These  questions  are 
either  public  property^  or  they  belong  to  the 
Society  exclusively ;  if  they  be  public  pro- 
perty, then  it  is  quite  immaterial  to  our 
contemporary  in  what  manner  we  possess 
them,  or  in  what  manner  we  think  fit  to 
publish  them;  if  they  belong  exclusively 
to  the  society,  then  the  officer  who  has  their 

custody  must (we  will  be  as  genUe 

as  the  Box)  they  cannot  by  any  possible 
means  of  special  pleading  h^  his  property ; 
perhaps  after  all  the  legal  right  is  in  the 
Candidates  nimporte.  We  are  in  no 
need  to  creep  into  holes  and  comers — 
we  know  our  business — professional  and 
editorial,  and  will  never  be  found  wanting 
in  taking  up  the  gauntlet,  whether  thrown 
asidcy  as  the  players  say,  or  pelle  meUsy 
boldly  at  us.  Now,  let  us  look,  as  lawyers^ 
at  the  notice  to  ourselves. — "  Wb  are  not 
TO  REPEAT  THIS  OUR  CRIME." — The  merits 
of  the  case  are  these:— Questions,  in  writing, 
are  prepared  by  the  examiners  and  delivered 
to  the  proper  officer  of  the  society y  to  be  pre- 
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sented  for  the  nse  of  the  Candidates  on  the 
daf  of  examination.  These  printed  questions 
are  numbered,  and  the  candidates  are  required 
to  answer  them  by  number,  and  the  greatest 
care  is  taken  by  the  officials,  that  no  copy  is 
taken  of  these  qtiesttoTis  ;  this  is  the  greatest 
part  of  the  business,  and  the  most  serious 
in  a  trading  point  of  view.     Thus,  all  is 
left  to   memory  except  the  document  in 
the  hands   of  the  officer   of   the  society. 
Why  the  candidate  is  desired  not  to  copy 
the  written  questions  given   to  him  is  a 
mystery  that  we  will  not  at  present  seek 
to  unravel  tempus  omnia  revelat.     If  this 
officer  performs  his  duty  as  a  trust- worthy 
servant  of  the  society,  assuming  these  ques- 
tions to  belong  exclusively  to  that  body,  he 
very  properly  deposits  the  valuable  treasure 
in  the  strong  box  of  the  society,,  (certainly 
not  by  mistake  into  the  Editor's  letter  hox^) 
there  to  remain  as  special  pleaders  used  to 
say,  utUily  ^v.      So  that  our  contemporary 
mnst  do  as  we  have  done,  resort  to  the  can< 
didates  for  the  qqestions  which  he  confesses 
he  alters,  and  moulds  into  a  palatable  shape, 
enters  them  npon  his  journal,  and  caUs  them 
foreooth  his  private  property,  nay,  denounces 
his  brethren  in  the  field,  because  they  have 
been  obliged,  for  the  reason  before  men- 
tioned,  to  adopt  the  same  conrse  in  order  to 
satisfy  their  subscribers.     We  would  scout 
th^e  questions  as  unworthy  this  paper,  but 
tbt  our  subscribers  seem  to  have  a  taste  for 
them;  we  regret  their  bad  taste,  but  cannot 
help  it.   We  are,  however,  quite  sure  that  the 
Editor  of  the  Journal  in  question  will  admit 
that  when  he  has  published  what  he  calls 
""the  ptestions"  they  are  (with  a  saving 
elaose  to  what  we  have  before  said  as  to  the 
legality  of  proprietorship  in  them)  public 
property, sokd  maybe  copied  by  all  the  public, 
or  made  nse  of  as  the  public  shall  think  fit. 
Having  said  thus  much  upon  the  question 
of  right,  we  need  only  add,  that  it  is  quite 
an  impossibility  (except  in   concert   with 
each  other)   that   two  journals    published 
simultaneously  the  one    with   the    other, 
can  copy  from   one    another.      We    have 
^  great  respect  for  our  worthy  contempo- 
rary, and  are  willing  to  think  that  such  a 
notice  was  inserted  without  his  knowledge ; 
at  all  events  we  hope  to  see  no  more  such 


tom-foolery,  or  we  shall  take  up  a  defensive 
position  in  earnest. 

This  brings  us  again  to  the  book  before 
us,  which  is  the  result  of  considerable 
reading  and  some  labour.  The  author 
says,  that  the  ground- work  was  prepared 
for  his  own  use,  without  the  remotest  in- 
tention of  publication;  taking  this  as  a 
fact,  we  say,  he  has  been  most  indefatigable 
in  his  studies.  He  says,  that  being  anxious 
to  acquire  a  proper  knowledge  of  his  profes- 
sion, he  devoted  himself  to  reading  the 
works  of  the  best  authors  on  the  different 
branches  of  the  law,  and,  in  pursuing  this 
course,  he  extracted  tlie  principles  and  the 
practice  as  he  read,  forming  the  same  into 
question  and  answer ;  and  that,  after  some 
years,  the  matter  which  he  had  thus  col- 
lected having  accumulated  to  a  considerable 
bulk,  he  had  the  whole  bound  up  together 
and  arranged  under  appropriate  heads;  before 
us  is  the  result.  The  book  is  divided  into 
Five  Parts,  viz.:  Common  Law,  Conffey- 
ancing.  Chancery, Bankruptcy,  and  Criminal 
Law;  and  the  author  submits  that  it  will 
be  found  not  very  serviceable  to  practitioners; 
it  is  not  well  got  up,  and  yet  there  is  usefiil 
information  in  it.  We  are,  however,  of 
decided  opinion,  that  with  students  of  all 
classes.  Keys  promote  only  idleness,  and  su- 
perficial knowledge.  If  a  student,  with  the 
aid  of  a  good  library,  and  a  determination 
to  acquire  knowledge,  will  take  up  this 
book,  it  will  lead  him  to  much  useful  infor- 
mation; but  if,  on  the  contrary,  he  will 
take  it  up  only  to  read,  he  will  gain  nothing 
by  his  labour,  but  a  smattering  of  some- 
tliing  he  cannot  comprehend.  There  are 
two  great  objections  to  the  book, — Ist,  It 
has  neither  index  or  table  of  contents.  To 
arrive  at  any  question  required,  the  book 
must  be  read  through  till  it  is  found.  2dly, 
Tlie  whole  is  unsupported  by  authorities, 
so  that  the  student  is  left  to  himself  to  find, 
in  his  library,  that  which  the  book  should 
have  referred  him  to.  For  a  student  of  two 
years*  standing  it  may  be  useful  to  write  up 
from,  by  promoting  the  spirit  of  research 
and  inquiry,  as  he  can  find  nothing  in 
it  beyond  tlie  question  and  answer.  This 
he  will  be  compelled  to  do,  so  that  it  will 
act  as  a  sort  of  stimulant  to  exertion,  but 
nothing  further. 
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Questions  put  by  the  Law  Examiners  in  Hilary  Term,  1839. 


QUESTIONS  PUT  BY  THE  EXAMIN- 
ERS TO  APPLICANTS  FOR  ADMIS- 
SION AS  ATTORNIES  AT  THE  EXA- 
MINATION. 

Hilary  Term,  1839. 


The  three  Preliminary  Quesdons  were  as 
usual. 

I.  CONVEYANCINO. 

Who  may  make  a  will  ? 

The  requisite  attestation  ? 

How  revoked  ? 

Describe  chattels  real,  and  personal  ? — also 
assets  ?  and  how  are  they  marshalled  for  pay- 
ment of  debts  ? — also  the  essentials  to  be 
attended  to  on  the  execution  of  deeds,  as  well 
under  power  as  otherwise? — also  the  usual 
covenants  in  the  assignment  of  a  lease  P 

Whether  a  lessee,  under  the  usual  cove- 
nants to  repair  and  na^^  rent,  is  liable  to  the 
parent  ol  rent  of  building  whilst  they  are 
unmhabitable  by  reason  of  fire  ? 

If  a  person  contract  for  the  sale  of  his  estate, 
and  afterwards  become  a  lunatic,  who  can 
convey  the  estate  to  the  purchaser  ?  and  what 
course  should  be  pursued  ? 

How  is  an  estate  tail  to  be  barred  by  the 
tenant  in  tail  in  possession  or  not  in  posses- 
sion, disting:uishing  the  different  modes  of  so 
doing  as  to  freehold  and  copyhold  estates,  and 
money  to  !«  laid  out  in  the  purchase  of  land 
to  uses  in  strict  settlement  ? 

A  complete  title  to  a  freehold  estate,  the 
essentials  to  a  copyhold  estate,  and  who  are 
incapable  of  alienating  lands  required  P 

II.   EQUITY,  AND   PRACTICE  OP  THE  COURTS. 

The  first  three  questions  require  the  autho- 
rity a  solicitor  should  take  from  his  client — 
How  a  suit  is  to  be  instituted,  and  how  a 
defendant  is  to  be  compelled  to  appear. 

The  next  three  reauire  in  what  case  may 
a  subpoena  be  issued  and  served  before  the 
bUl  is  filed  P      , 

In  what  cases  do  Courts  of  Equity  give  or- 
dinary relief  P  and  in  what  cases  do  they  give 
special  relief  by  injunction  P 

When  will  me  Court  of  Chancery  grant  a 
writ  of  ne  exeat  regno  ? 

The  meaning  of  being  in  contempt  ?  and 
the  first  thing  to  be  done  by  a  party  in  con- 
tempt, and  who  wishes  to  apply  to  the  court 
on  any  other  subject,  are  tne  next  requisi- 
tions— the  following  close  this  branch. 

How  must  the  parties  to  a  suit  in  Equity 
proceed  for  the  purpose  of  proving  such  facts 
of  the  case  as  are  not  admitted  P 

How  is  the  attendance  of  a  witness  to  be 
compelled  P 

In  prosecuting  a  decree  in  the  master's 
office,  what  parties  must  have  notice  to  attend  P 
and  how  are  decrees  or  orders  to  be  enforced  P 

How  a  plaintifTs  case  must  be  brought  to 
isaae,  and  now  m  ocder  to  enlarge  publication 
is  obtained. 


III.  COMMON  AND  STATUTE  LAW,  AND  PRACTICE 
OP  THE  COURTS. 

The  difference  between  an  action  in  as- 
sumpsit and  debt  reauired  ? 

In  what  cases  is  tne  form  of  action  only  in 
debt? 

In  debt  and  assumpsit,  where  the  defend- 
ant does  not  plead,  steps  to  be  taken  to  en- 
force the  demand  reauired  ? 

The  difference  in  tne  proceedings  where  the 
declaration  is  on  a  bill  of  exchange  or  promis- 
sory note,  and  the  defendant  does  not  plead  ? 
ana,  if  any,  the  mode  of  proceeding  required  ? 

The  difference  between  an  interlocutor  and 
a  final  judgment  required,  and  where  there 
must  in  all  cases  be  both  sorts  of  judgment. 

How  advantage  is  to  be  taken  of  a  cause  of 
defence  arising  after  action  brought. 

The  nature  of  and  first  process  in  the  fol- 
lowing actions  was  requirea : — 
'fiover. 
Replevin. 
Ejectment 

The  different  writs  of  execution  required. 

IV.   BANKRUPTCY,  AND   PRACTICE  OP  THE 
COURTS. 

The  two  first  questions  are  to  the  facts  to 
be  proved  on  opening  a  fiat,  and  the  usual 
proceedings  at  the  first  and  second  public 
meetings  under  a  fiat  ? 

How  may  a  bankrupt  obtain  protection  from 
arrest  P  and  what  are  the  instances  in  which  a 
bankrupt  is  not  protected  from  arrest  ? 

When  the  bankrupt  is  in  custody,  how  is  he 
to  be  examined  before  the  commissioners? 
and  what  is  the  consequence  of  his  not  sur- 
rendering in  due  time  ?  and  whether  the  time 
for  surrender  can  be  enlarged?  and  upon  what 
grounds  and  how  ? 

What  is  the  punishment  to  which  a  bank- 
rupt is  liable  for  concealing  property?  and 
whether  he  may  be  committed  to  prison  if 
his  examination  be  not  satisfactory^,  though 
he  answer  the  Questions  directly  and  posi- 
tively P  and  who  nas  power  to  do  so?  whether 
a  single  commissioner  ? 

(To  be  continued,) 


New  Writs  in  pursuance  of  statute  1  &  2 
Vic.  cap.  110.,  beinff  the  Act  for  abolishing 
arrest  for  Debt  on  Mesne  Process,  — 
Sec.  20. 
These  writs  have  been  framed  by  the 
Judges,  and  are  ordered  to  be  used  from 
and  after  the  \st  day  of  March  next^  with 
such  alterations  as  the  nature  of  the  action, 
the  description  of  the  Court,  in  which  the 
action,  ia  depending,  the  character  of  the 
parties,  or  the  circumstances  of  the  case 
may  render  necessary;  but  that  any  Ta- 
rianoe,  not  being  in  matter  of  substance^ 
shall  not  affect  the  yalidity  of  the  writs 
sued  out. 

We  shall  give  onr  SubscribeiB  the  forms 
of  these  writs  in  due  time. 
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UniimM  to  ti^e  Courtif. 


ROLLS  COURT. 

Short  Caufies. — Eyre  v,  Monkland,  further 
directions  and  costs — Lee  v.  Rutley — Seed  r. 
Lee— Nicholl  ».  Lord  Djrnevor— Eyre  v, 
Everett— Crewe  t;.  Crewe,  further  directions 
and  costs— Collins  r.  Smith— Richards  v, 
Foster— Scott  v.  Booth — Younge  v.  Bruce, 
further  directions  and  costs — Snidd  v,  Pas- 
quier— Hitchcock  v.  Clendinen— Banister  v, 
Roeers,  further  directions. 

After  the  Short  Causes. — Cloughr.  Clough, 
petition,  by  ordeiv-AUen  v.  Coster,  to  be 
spoke  to — White  v.  Bowen,  ditto— Vivian  v, 
Humphreys — Skinners'  Company  v.  Irish  So- 
ciety, ditto. 

COURT  OF  QUEEN'S  BENCH. 
Sittings  m  Banco, — Special  Paper. 

COURT  OF  COMMON  PLEAS. 
This  Court  will  sit  on  Tuesday,  the  5th  day 
of  February  next,  and  will  proceed  with  dis- 
posing of  the  business  now  pending  in  the 
paper  of  new  trials  on  the  5th  of  February 
and  two  following  days,  and  will  proceed  in 
disposing  of  the  business  now  pending  in  the 
special  paper  on  Friday,  the  8th  of  the  same 
month,  and  the  foUowmg  days. 

By  the  Court. 

Sittinss  at  Nisi  Prius. 
The  Court  will  sit  at  Nisi  Prius,  in  Mid- 
dlesex, on  Friday,  Feb.  I,  and  following  days, 
iocloding  the  days  appointed  as  above  for 
sittings  m  Banco, 

Middlesex  Common  Juries.  —  Norcutt  f), 
Mottram — Jay  v.  Clift,  and  another — Dyer  v, 
Haslewood— Thorpe  v.  Kaye — ^Malins  t?.  Free- 
non— Norton  v,  Allison — Whitlow  v.  Miller 
and  another — Oridge  v,  Burghart — Lock  v, 
Gregory—Doe  v,  Scott— Read  v,  Pell—Tozer 
r.strL 

The  last  cause  is  No.  18  on  the  list. 


COURT  OF  EXCHEQUER. 

This  Court  will  sit  on'  Thursday  the  5th 
day  of  February  next,  hold  sittings,  and  will 
proceed  in  disposing  of  the  business  now 
pending  in  the  Ptmer  of  New  Trials  on  the 
5th  day  of  the  said  month,  and  the  four  fol- 
lowing days.  By  the  Court. 

Middlesex  Common  Juries. — Belcher  v, 
M'lntosh — Costello  v,  Morgan — Williamson 
c.  Webb— Richardson  v,  Claridge— Griffiths 
r.  Bollington— Neary  v,  Mellick — ^Wright  ». 
Pinner—I)arby  v.  Smith— Winckstead  v,  Car- 
npgton — ^the  Same  v.  Jones — Whitmarsh  v, 
Gibson — Beaochamp  v.  Palfreyman — Von 
Miren  v,  Hickman — ^Alderman  v,  Clark,  un- 
defended. 

,  The  last  defended  cause  is  No.  17  on  the 
list 


EQUITY  EXCHEQUER, 
Serjeants^ 'irm-HatL 
Mason  v.  Bropks,  on  nunutes — the  Same  v. 
the  Same,  petitions,  by  order — Cowgill  v. 
Lord  Oxmantown,  exceptions  —  Clayton  v. 
Meadows  —  Meadows,  Pleas  —  Sharpe  v. 
Sharpe,  exceptions — Owen  v,  Owen,  further 
directions  —  Stark  v,  Cunliffe,  exceptions  — 
Flin  V,  Finlay,  demurrer. 

SITTINGS  OF  THE  COMMON  LAW 
COURTS  AFTER  TERM. 
COURT  OF  QUEEN'S  BENCH. 
In  Banco, 
Friday,  Feb.  1,  Special  Paper — Saturday,  2, 
Crown  Paper — Monday,  4,  Special  Paper — 
Tuesday,  5,  ditto — Wednesday,  6,  ditto. 
At  Nin  Prius, 
Friday,  Feb.  1,  Middlesex,  to  adjourn  only. 
— Saturday,  2,  London,  to  adjourn  only — 
Monday,  4,  No  sitting — ^Tuesday,  5,  ditto — 
Wednesday,  8,  ditto — ^Thursday,  /,  Middlesex 
adjournment-day. 

The  London  adjouinment-day  is  not  yet 
fixed. 

COURT  OF  COMMON  PLEAS. 
In  Banco. 
Friday,  Feb.  5,  New  Trial  Paper— Wed.  6, 
ditto — Thursday,  7,  ditto^Friday,  8,  Special 
Paper — Saturday,  9,  ditto. 

At  Nisi  Prius. 
Friday,  Feb.  1,  Middlesex,  Conunon  Juries 
only — Saturday,  2,  ditto,  London,  to  adjourn — 
Monday,  4,  itto — Tuesday,  5,  Middlesex, 
Conunon  or  Special  Juries — ^Wednesday,  6, 
ditto— Thursday,  7,  ditto— Friday,  8,  ditto- 
Saturday,  9,  ditto — Monday,  11,  Shears  v. 
Crease,  Middlesex,  Special  Jury  cause. —  Fri- 
day, 16,  London  adjournment-day. 

COURT  OF  EXCHEQUER. 
In  Banco, 
Tuesday,  Feb.  5,  New  Trial  Paper— Wed- 
nesday, 6,  ditto— Thursday,  7,  ditto — Friday, 
8,  ditto— Saturday,  9,  ditto. 

At  Nisi  Prius 
Friday,  Feb.  1,  Middlesex,  Common  Juries 
— Saturday,  2,  ditto,  London,  to  adjourn  only 
— Monday,  4,  Middlesex  Revenue  and  Com- 
mon Juries — Tuesday,  5,  Middlesex,  Com- 
mon Juries— Wednesday,  6,  ditto — ^Thursday, 
7,  Middlesex,  Special  and  Common  Juries — 
FSiday,  8,  ditto— Saturday,  9,  ditto— Monday, 

11,  Middlesex,  Common   Juries — Tuesday, 

12,  ditto— Wednesday,  13,  London,  adjou-nr 
ment-day. 


TO  CORRESPONDENTS. 

"B.  H.  T."  — We  have  inserted  his 
answer  to  Problem  XII.  to  shew  our  Sub- 
scribers that  we  encourage  the  industry  of 
the  tohols  Profession^  and  that  our  Editorial 
labours  are  not  confined  to  London. 

We  must  request  attention  on  the  part  of 
our  Gorrespondente  who  wish  their  pro- 
ductions to  appear  in  this  JonnuL    W« 


Digitized  by 


Google 


224 


Notices  to  Correspondents, 


^n  look  at  notlnng  that  has  even  the  shade 
of  tcil/ul  carelessness,  or  that  does  not 
evince  education,  talents  and  industry. 

A  country  Subscriber  (we  cannot  make 
out  the  postmark) — His  question  is  not  of 
public  interest.  The  legislature  has  already 
interfered  in  cases  of  forfeiture.  On  the 
forfeiture  of  a  bond  at  law,  the  whole 
penalty  was  once  recoverable,  but  the  Court 
of  Equity  interfered  and  restrained  the 
penalty  being  enforced  upon  payment  of 
principal,  interest,  and  costs,  and  this  at 
length  became  law  by  the  Stat.  4  &  5  Anne, 
c.  16.  We  refer  him  to  the  following  re- 
ports of  cases  at  law  and  in  equity  on  the 
subject.  2  Term.  Rep.  388.  6  Id.  399. 
3  Bro.  489.  2  Anst.  525.  2  Ves.  J.  718. 
6  Id.  92—411.  3  Car.  &  P.  12.  1  East, 
436.  17  Ves.  J.  106.  We  are  alluding  to 
bonds  for  payment  of  money.  Bonds  for 
performance  of  Covenants,  and  other  bonds, 
see  the  8  &  9  Wil.  3.  c.-ll.  s.  8.  The 
judgment  in  these  cases  will  only  stand  as 
security  for  the  damages  sustained.  See 
Goodwin  v.  Crowle,  Cowp.  357.  If  only 
in  solitary  cases,  as  our  Correspondent  puts 
it,  more  than  the  penalty  cannot  be  re- 
covered, then  his  question  as  to  "  the  utility 
of  inserting  in  a  bond  double  the  sum  in 
tended  to  be  secured  as  a  penalty,"  is  at 
once  answered.  The  stamp  (if  correct) 
will  reach  the  sum  due,  be  it  wliat  it  may, 
that  the  bond  will  reach. 

i<  Y.  C."— "  H.  D.  M."  are  under  consi- 
deration. 

We  would  cheerfully  oblige  cUl  our  cor- 
respondents ;  but  we  cannot  work  impossi- 
bilities. Tlie  multitude  of  answers  that  we 
receive  to  the  Problems  really  take  up  no 
little  portion  of  our  time ;  even  the  selection 
is  an  arduous  task,  and  when  selected,  we 
must  see  that  such  selection  is  fit  for  publi- 
cation, or  make  it  so.  Our  limits  also  con- 
fine us  more  particularly,  since  we  have  so 
far  exceeded  our  pledges  as  to  original 
matter  in  this  Journal ;  indeed  this  tceek  tee 
have  not  even  room  for  our  usucU  Reports  ; 
we  could  even  issue  a  double  number  te 
clear  our  table,  but  that  we  stand  pledged  to 
price.  We  shall  travel  out  of  our  way  next 
week,  and  give  another  answer  to  Problem 
XII.  by  reason  that  we  have  several  that 
are  well  written.  Our  correspondents  of 
talent  (and  we  are  pleased  to  have  several 
sucli)  must  not  therefore  think  themselves 
neglected  if  their  essays  do  not  always  ap- 
pear— each  shall  have  his  turn  where  there 
are  equals  in  ability,  and  each  shall  have 
our  aid  when  reasonably  required.  Those 
whose    productions   never    appear '  should 


study  the  more,  and  continue  to  write  until 
they  do  see  themselves  in  print — when  they 
may  consider  themselves  fairly  on  the  race- 
course.    We  can  say  no  more. 

"  M."  is  referred  to  the  letter  of  "H.D.M." 
and  our  appended  note. 

"  Henricus"  is  under  consideration — we 
don't  like  answ^ers  to  Problems  that  are 
broken;  and  as  a  man  of  good  sense  he  must 
know  that  it  interferes  very  much  with  a 
weekly  periodical.  Suppose  the  answer  not 
to  be  continued,  where  is  the  responsibility  ? 
We  have  already  had  an  instance  of  this  in 
one  of  our  first  correspondents,  but  which 
we  attribute  to  his  want  of  sufficient  know- 
ledge to  accomplish  the  task  he  had  under- 
taken, in  a  manner  that  would  be  satisfac- 
tory to  us, 

TO  SUBSCRIBERS. 

A  complete  Index  to  this  work,  with  a 
Title  Page,  will  be  published  every  six 
months. 

This  Paper  will  be  forwarded,  postage 
free,  to  any  part  of  the  United  Kingdom,  to 
Annual  Subscribers.  Subscription,  1/.  10s, 
for  the  year,  to  be  paid  in  advance. 

Just  puhtished,  price  2*., 
THE    LEGAL   GUIDE. 

PART  3  containing  Nos.  10  to  13,  both  in- 
clusive, with  Table  of  Contents  to  the 
whole.  This  part  contains  Original  Essays  upon 
all  the  New  Laws  relating  to  Advowsons  and 
Ecclesiastical  Benefices,  as  also  to  Ecclesias- 
tical Writs,  and  upon  the  present  uncertain 
state  of  the  Law  in  relation  to  Trusts  for  the 
separate  use  of  unmarried  Women.  Part  4 
will  be  published  on  the  Ist  of  March. 
John  Richards  &  Co.,  194,  Fleet  Street. 
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No.  15.]  SATURDAY,  FEBRUARY  9,  1839. 


TO  THE  HONOURABLE 

LORD    COTTENHAM, 

LORD  HIGH  CHANCELLOR  OF  GREAT  BRITAIN.^ 

My  Lord, — ^The  question  laiaed,  and  now 
lenutining  open  for  the  solemn  decision  of 
your  lordship  in  the  Appeal  Cases  of  Tullett 
V.  Armstrong,  and  Scarborough  ».  Bowman, 
and  the  known  opinion  of  your  lordship 
upon  the  operation  of  trusts  limited  to  the 
separate  use  of  unmarried  women  (not  being 
in  contemplation  of  marriage)  as  expressed  in 
Massey  v.  Parker,  has  caused  a  general  sen- 
sation of  alarm  throughout  the  kingdom,  lead- 
ing, as  it  does,  if  pronounced  to  be  law,  to  the 
seriousdisturbanceof  thedoctrine  held  in  your 
Lordship's  Court  for  very  many  years,  and 
under  which  a  great  portion  of  the  property 
of  this  country  is  settled.  To  this  opinion 
the  two  other  Judges  of  your  Lordship's 
Court  are  in  decided  opposition. 

For  a  long  period  previous  to  the 
cases  of  Newton  9.  Reid,  and  Massey  v. 
Parker,  it  was  never  supposed  that  cowr- 
ture  or  ducoverture  at  the  time  of  the  making 
or  taking  effect  of  the  gift  was  or  was  not  a 
material  circumstance  to  be  taken  into  con- 
.  sideration ;  and  upon  this  conveyancers  have 
as  long  acted,  regarding  only  the  tims  of 
diepontion  by  the  feme.  No  doctrine  was 
considered  to  be  more  perfectly  settled  than 
that  of  the  operation  of  trusts  for  separate 
estate  and  restraint  from  anticipation,  or 
that  a  gift  of  real  or  personal  property  in 


*  lliift  letter  was  intended  for  poblicatiou  as  a 
distinct  pamphlet,  and  not  for  this  Journal.  With 
the  view,  however,  of  extending  its  useful ness,  the 
Editor  has  foregone  any  private  advantages  he  might 
have  derived  from  its  publication  in  the  former  shape, 
and  gives  it  to  the  Subsaibers, 
V0L.L 


favour  of  a  woman  for  life  for  her  separate 
use,  free  from  the  control  of  any  husband,  was 
effectual  to  secure  it  to  her  sole  control;  and 
if  to  that  gift  was  annexed  a  restraint  upon 
anticipation,  then  upon  marriage^  when  tlie 
gift  came  into  operation,  to  create  separate 
eitate^  that  restraint  became  also  effectual. 
This  doctrincr  was  invented  by  the  Court 
of  Equity  for  protecting  women  in  the  sole 
enjoyment  of  property  when  covert,  and 
your  Lordship  has  now  to  pronounce  a 
judgment  tliat  shall  either  entail  ruin  and 
misery  upon  a  large  portion  of  the  women 
of  England,  or  continue  to  them  that  pro- 
tection the  Court  of  Equity  has  hitherto 
afforded  them.  How  many  deeds  and  wills 
are  in  existence  by  which  trusts  have  been 
created,  of  property  intended  to  secure  a 
separate  and  inalienable  provision  for  women 
unmarried^  and  not  in  contemplation  of 
marriage — ^parents  for  their  infiint  children, 
for  instance,  without  any  doubt  having  been 
in  the  minds  of  the  conveyancers  that  such 
trusts  would  be  effectual  when  tliey  came 
into  operation. 

In  Massey  v.  Parker  your  Lordship's 
opinion  in  opposition  to  this  settled  doctrine 
first  appeared; — that  opinion  being,  that 
a  gift,  to  the  separate  use  of  an  unmarried 
woman^  when  she  married,  by  tliat  act  it 
became  the  property  of  her  husband,  and  that 
upon  principle  your  Lordship  has  no  doubt 
of  the  right  of  tl)e  husband  in  such  a  case  : 
your  Lordship  seems  to  have  considered  the 
point  as  settled  by  the  decision  in  Newton  tJ. 
Reid.  Will  your  Lordship  permit  me  to 
remark  upon  that  decision,  that  it  did  not  in- 
terfere with  the  question;  the  married  woman 
and  .her  husband  had  combined  to  assign  her 
separate  property,  and  no  one  doubted  that 

^  LMdant  PrmbiA  »y  StowoH  and  Murray,  Otf  ilnl 
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they  might  do  so,  unless  they  were  pre- 
vented by  the  clause  against  alienation,  and 
the  decision  only  went  to  this,  that  tlie  re- 
striction on  alienation  was  rendered  ineffec- 
tual 6y  the  context  of  the  will;  but  no 
opinion  was  expressed  as  to  the  effect  or 
operation  of  the  previous  words.  V.  C. 
Benson  v.  Benson. 

As  a  conveyancing  counsel  of  some  con- 
siderable practice  and  experience,  I  feel  in 
common  with  all  conveyancers  and  equity 
men,  a  great  interest  in  this  question,  which 
will  I  trust  prevent  tho  observations  I  am 
about  making  being  considered  obtrusive  at 
this  momentous  period. 

Your  Lordship  is  entitled  to  every  credit 
for  the  best  of  intentions;  but  in  this  attempt 
to  make  the  law  whcU  it  should  be^  is  not 
your  Lordship  creating  an  evil  for  which 
a  remedy  may  not  be  easily  found,  and  an 
evil  of  80  great  an  extent,  that  it  is  awful  to 
think  upon  ?  Is  it  not,  as  Lord  Eldon  re- 
marked, too  hue  to  disturb  a  doctrine  so  long 
acted  upon,  and  on  the  faith  of  which  so 
many  women  have  relied  for  protection  ? 

With  the  highest  respect  for  your  Lord- 
ship's superior  talents  as  a  Judge,  and  con- 
vinced as  I  am,  that  your  Lordship's  views 
are  of  the  most  conscientious  kind,  —  that 
they  lean  to  strict  justice,  and  that  in  order  to 
administer  strict  justice  conscientiously,  your 
Lordship  feels  that  the  doctrine  so  long  held 
being  an  anomaly^  consequently  an  evil, 
it  can  never  be  too  late  to  remove  it; 
with  these  feelings  I  most  respectfully  ven- 
ture these  observations  upon  what  fell  from 
your  Lordship,  when  the  appeal  cases,  Tul- 
lott  V,  Armstrong  and  Scarborough  v.  Bow- 
man were  argued  before  your  Lordship  on 
the  24th  of  last  month. 

Your  Lordship  gave  no  opinion,  but  re- 
ferred to  th^  case  of  Tudor  tJ.  Samyne,  in 
2  Vernon.  270.,  which  your  Lordship  con- 
sidered as  deserving  the  consideration  of 
counsel  on  both  sides,  and  I  must,  therefore, 
assume  that  to  be  the  case  upon  which  your 
Lordship  intends  forming  a  judgment;  and 
here  I  wish  respectfully  to  request  that  your 
Lordship  will  bear  in  recollection,  that  the 
decision  in  that  case  was  founded  upon  a 
new  doctrine  then  recently  introduced  by 
the  House  of  Lordsy  against  the  decided 


opinions  of  tlie  Judges,  and  that  doctrine 
continued  until  the  present  one  arose.  I 
find  that  most  of  the  modem  cases  are 
far  from  going  to  the  broad  question,  as 
I  have  before  taken  the  liberty  of  re- 
marking upon  Newton  v,  Reid.  Beable  v, 
Dodd,  1  Term  Rep.  193.  is  very  near  to 
it;  and  there  Willes  J.  and  Ashurst  J. 
went  so  far  as  to  rule  that  the  restriction 
was  not  confined  to  the  then  husband,  but 
extended  to  any  future  husband,  and  this 
was  a  case  of  inheritance;  they  all  depend 
upon  some  peculiar  feature,  and  many  of 
them  upon  construction  only;  even  Tudor 
V.  Samyne  was  a  question  upon  future 
coverture. 

So  early  as  the  reign  of  Cliarles  I^  it  was 
a  rule  in  equity,  that  your  Lordship's  court 
would  not  suffer  the  husband  to  take  the 
wife's  portion,  until  he  had  made  a  reasonable 
provision  for  her,  Tanfield  «.  Davenport, 
Tothill,  Tr.  Ch.  14  Car.  1.  and  in  many 
instances  has  granted  injunctions  to  stay 
proceedings  in  the  Ecclesiastical  Court, 
lAtk.491.  This,  (says  Lord  Hardwicke,) 
is  an  equity  grounded  upon  natural  justice^ 
and  is  tliat  kind  of  parental  care  which  your 
Lordship's  Court  exercises  for  the  benefit  of 
orphans,  and  as  the  father  would  nut  have 
married  his  daughter  without  insisting  upon 
some  provision,  so  your  Lordship's  Court, 
which  stands  in  loco  parentis,  will  not  do  it» 
His  Lordship  also  observed  in  Jewson  v« 
Moulson,  2  Atk.  419.  that  if  one  looks  into 
the  cases  upon  this  /lead  it  is  difficult  to 
reconcile  them,  though  indeed  one  thing  waa 
clear  through  them  all,  that  if  the  husban<i 
makes  a  voluntary  assignment  of  the  wife'a 
portion,  the  volunteer  must  stand  in  the 
place  of  the  husband,  and  there  was  the 
same  equity  as  to  assignees  of  bankrupts, 
and  executors,  and  administrators,  because 
it  was  the  law  that  cas^t  it  upon  them. 
What  shall  we  therefore  say  to  what  has 
taken  place  under  the  modem  doctrine, 
where  women  with  property  settled  to  their 
separate  use  relying  upon  the  protection 
afforded  them  by  the  Court  of  Equity,  have 
required  no  settlement  before  marriage,  being 
satisfied  that  their  separate  property  was  safely 
secured  to  them,  free  from  the  control,  debts, 
or  engagements  of  theur  husbands,  and  yet 
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are  now''(and  in  what  a  multitude  of  in- 
stances will  it  occur !)  to  be  stripped  of  that 
protection,  and  with  it  a// their  property,  and 
thrown  upon  the  world  without  a  shilling,  by 
the  misconduct  of  their  husbands,  or  by  their 
insolvency  orbankniptcy,  which  latter  events 
would  pass  'their  property  to  assignees,  and 
that  without  being  entitled  to  any  settlement 
or  allowance  of  any  kind  ?  this  was  ruled  by 
Tndor  v.  Samyne.     Tlie   reflection   brings 
to  my  mind  an  expression  of  Mr.  Wat- 
kins,   in  his   introduction  to  the  "  Prin 
ciples    of    Conveyancing." —  "  It    is   but 
little  consolation  to   say   on  the  trial  of 
a  cause,  *  that  case  is  not  lair,'  after  it  has 
misled  half  the  kingdom"     What  are  we 
to  say  to  the  cases  where  trustees  of  property 
settled  to  the  separate  use  of  unmarried  women, 
have,  after  coverture,  been  paying  them,  (as 
they  considered  they  were  bound  to  do,)  their 
separate  incomes,  and  may  now  be  called 
upon  to  pay  that  income  over  again  by  the 
husbands,  or  by  their  assignees,  and  confined 
in  extent  only  by  the  Statute  of  Limita- 
tionS)  unless  your  Lordship  shall  get  a  Bill 
of  Indemnity  passed  to  meet  the  occasion? 

These  are  serious  evils  to  be  considered 
by  your  Lordship  in  disturbing  tlie  modern 
DOCTRINE,  and  I  will  now  respectfully  at- 
tempt a  review  of  the  old  doctrine. 

The  case  of  Tudor  v,  Samyne,  referred  to 
by  your  Lordship,  occurred  in  1692,  and  the 
doctrine  there  ruled  was  in  accordance  with 
the  then  new  doctrine  of  the  House  of  Lords, 
as  introduced  in  Turner  s  case,  which  I  shall 
speak  of  presently ;  but  I  find  the  present 
doctrine  existing  at  a  much  earlier  period^ 
when  it  was  the  constant  practice  to  set 
aside,  and  firustrate  all  incumbrances  and 
acts  done  by  the  husband.  In  the  time  of 
Elizabeth,  it  w^as  decreed  by  the  advice  of 
all  the  Justices  in  England^  that  a  husband 
is  not  entitled  to  a  term,  nor  the  use  of  it, 
when  granted  to  a  tnistee  for  the  use  of  his 
wife.  Wytham  r.  Waterhouse,  Hilary  Term, 
38  Eliz.  B.  R.  Cro.  Eliz.  ^Q^.  In  the  time 
of  Car.  1 .,  a  feme  sole^  entitled  to  a  copy- 
hold in  fee,  married,  and  the  husband  made 
a  lease  for  years,  which  by  the  custom  of 
the  manor  worked  a  forfeiture ;  the  husband 
died,  and  it  was  adjudged  that  the  lease  did 
notbindthey^7i^,nor  was  the  forfeiture  avail- 


able against  her,  and  she  had  the  land  again. 
Saveme  v.  Smith,  in  error,  Ex.  Ch.  Easter 
Term,  1  Car.  1.     4  Cro.  Car.  7. 

In  the  case  of  Doyly  v.  Perfull,  Cases  in 
Ch.  225.  Mich.  T.  25  Car.  2.  it  was  ad- 
mitted   by   the    Court,   that  since   Queen 
Elizabeth's  time,  it  had  been  the  constant 
course  of  your  Lordship's  Court  to  set  aside 
and  fnistrate  all  incumbrances  and  acts  of 
the    husband   upon   the   trust   of  a    term 
created  for  the  separate  use  of  the  wife  before 
marriage,  and  that  he  should  neither  charge 
or  grant  it  away;  and  that  it  was  the  com- 
mon way  of  proceeding  for  the  jointures  of 
women,  to  convey  a  term  in  trust  for  them 
upon  marriage,  that  it  might  be  out  of  the 
power  and  reach  of  the  husband,  neither 
should  he  forfeit  it  by  outlawry  or  felony,  if 
for  jointure  or  in  pursuance  of  articles  of 
marriage,  or  during  the  wife's  time,  it  is 
assigned  in  trust  as  in  this  case  (now  citing) 
or  if  on  other  good  consideration  it  is  as- 
signed.    But  if  it  be  an  assignment  after 
marriage  by  the  husband  in  trust  for  the 
wife,  it  is  voluntary  and  fraudulent  against 
purchasers.     This,  my  Lord,  was  the  ex- 
pressed opinion  of  the  then  Lord  Keeper 
Finch.     It  maybe  said  that  these  cases 
refer  only  to  trusts  created  in  contemplation 
of  marriage  ;  but  I  humbly  submit  it  was 
the  general  practice  of  the  Court  (as  I  hope 
to  be  able  to  shew  to  your  Lordship)  in  all 
cases  of  property  settled  to  the  separate  use 
of  a  feme  sole^  that  it  should.be  so  enjoyed 
under  the  protection    of  your  Lordship's 
Court.     To  arrive  at  something  like  this 
practice,    the   case  of   Fleming  r.    Wal- 
degrave,  Ch.  Ca.  58.  Mich.  T.  16  Car.  2. 
where  900/.  was  secured  by  a  lease  for  years 
to  a  feme  sole^  in  case  she  did  not  marry 
contrary  to  the  liking  of  Sir  Edward  Wal- 
degrave  and  his  lady,  and  if  she  did,  then  to 
the  nominee  of  the  latter  two  persons,  and 
for  want  of  such  nomination,  then  to  the 
same  two  persons  and  the  survivor  of  them: 
they  were  also  lessees  in  trust :    the  feme 
sole  married  trithout  their  consent.     Lady 
Waldcgrave,  who  survived  her  husband  (she 
having  made  no  appointment)  made  ageneraL 
deed  of  gift  of  all  her  goods  and  chattels  to 
one   Sandal.     The    question  was  between 
Sandal  and  the  administrator  to  the' feme 
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«)fe  that  was,  who  was  also  administrator 
to  Lady  Waldegrave  as  to  who  should  have 
the  benefit  of  the  lease ;  and  it  was  held  by 
the  Lord  Chancellor,  that  it  was  not  in  the 
power  of  Sir  Edward  and  his  lady  to  have 
disposed  of  this  lease  otherwise  than  for  the 
benefit  of  the^^m^  soley  if  she  had  lived,  and 
that  her  administrator  was  well  entitled  to 
the  benefit  of  the  lease.  The  reports  at  this 
time  are  very  brief,  and  it  must  be  taken  for 
granted  that  this  trust  was  for  the  separate 
uie  of  the  feme  sole^  and  not  created  in  con- 
templation of  marriage.  Subsequently,  in 
the  same  reign,  I  again  approach  the  question 
with  Gibbons  v.  Moulton&  ux.  Easter  Term, 
30  Car.  2.  Ch.  Rep.  346.  (though  in  a 
shape  that  is  perhaps  equivocal),  where  a 
devise  was  made  of  a  power  to  a  single 
woman  to  grant  an  annuity  from  a  fund 
given  to  her,  and  she  afterwards  married, 
and  it  was  held  that  the  marriage  did  not 
divest  her  of  the  power  to  lodge  it  in  her 
husband. 

Two  years  afterwards  comes  the  case  of 
Sir  Edward  Turner,  and  this  the  most 
important  of  all  ;*  for  through  it  the  law  teas 
changed^  and  it  may  not  be  unimportant  to 
consider  that  Sir  Edward  Turner  was  Lord 
Chief  Baron,  and  of  cours.e  possessed  great 
influence,  particularly  in  those  corrupt  days. 
His  wife  had  settled  upon  her  by  a  former 
htuhand  the  trust  of  a  term — after  her 
second  marriage  the  Chief  Baron  (her 
second  husband)  sold  this  trust,  and  the 
Lord  Keeper  Finch  decreed  the  sale  to  be 
void  as  against  the  wife.  The  Chief  Baron 
appealed  to  the  House  of  Lords,  and 
this  decree  teas  reversed^   and  then  the 

DOCTRINE  REFERRED  TO  BY  YOUR  LoRDSHIP 

FIRST  COMMENCED.  Tlio  Lords  having  held 
that  &feme  possessed  of  the  trust  of  a  term 
when  she  marries,  the  husband  may  dispose  of 
it;  and  consequently  it  becomes  liable  to  his 
debts.  The  ground  of  this  decision  is  stated 
in  2  Atkyn's  Rep.  421.  to  be,  that  as  the 
husband  at  law  could  dispose  of  a  term  of 
years,  so  might  he  dispose  of  the  trust  of  a 
term,  because  the  same  rule  of  property 
must  prevail  in  equity  as  at  law.  But  a 
trust  being  the  creature  of  equity,  its  duty 

*  It  ii  a  puidllei  cast!  with  Tudor  v.  Samyne. 


is  to  carry  out  the  trust  according  as  it  may 
be  directed;  therefore  that  ground  is  not 
sustained. 

The  late  Lord  Tenterden,  at  law,  in 
Dean  v.  Brown,  2  Car.  &  P.  62,  entirely  de- 
stroyed the  ground  of  this  decision.  His 
Lordship  said  that  by  the  law  of  this  coun- 
try a  married  woman  can  have  no  property 
distinct  from  'her  husband,  and  by  her  mar- 
riage all  property  that  she  had  before  belongs 
to  him,  and  is  liable  to  his  debts ;  but  in 
another  mode^  the  property  of  even  moveable 
articles  may  be  secured  to  a  wife,  by  con- 
veying such  property  previously  to  mar- 
riage to  trustees,  for  her  sole  and  separate 
use;  and  that  in  this  way,  though  the  wife 
herself  could  by  law  have  no  separate  pro- 
perty, yet  the  trustees  might  hold  it  for  her, 
so  that  it  should  not  be  subject  to  the  control 
of  her  husband,  nor  be  liable  to  his  debts, 
and  that  with  regard  to  real  estates  this  was 
done  very  many  years  ago,  and  in  mere  per- 
sonal  property  had  often  been  so  secured. 

This  NEW  DOCTRINE  was  in  direct  oppo- 
sition to  the  opinions  of  the  Judges  at  the 
time,  for  we  find  in  Pitt  v.  Hunt,  1  Vem. 
17.,  where  the  same  question  was  raised,  that 
the  Lord  Chancellor  (Nottingham)  won- 
dered at  the  resolution  of  the  House  of  Lords 
in  Turner's  case,  which  he  said  *^  would  not 
ammmt  to  an  act  of  Parliament  to  change 
the  law;  and  although  at  first  there  possibly 
was  no  great  reason  for  those  resolutions,  that 
the  husband  could  not  dispose  of  a  trust  for 
ihefeme,  made  without  his  privity  before  mar- 
riage ;  yet  the  law  being  so  settled,  people 
made  provisions  for  their  children  according 
to  what  the  law  was  tften  taken  to  be;  and 
now  those  provisions  are  defeated  by  this 
new  resolution ;  so  that  now  it  is  almost 
impossible  for  a  man  so  to  provide  for  his 
child,  but  it  shall  be  subject  to  the  disposal 
of  an  extravagant  husband,  and  his  Lord- 
ship commended  the  saying  of  Chief  Baron 
Walter — "/^  is  no  matter  what  the  law  is, 
so  it  be  known  what  it  is ;"  but  his  Lord- 
ship was  of  course  compelled  to  decree  in 
this  case,  as  it  had  been  held  by  the  Lords 
in  Turner's  case,  observing,  "that  there 
must  not  be  one  sort  of  equity  above-staiis 
in  the  House  of  Lords,  and  another  below- 
stairs  in  Chancery;  and  his  Lordship  thought 
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ihiii  from  thenceforth  it -would  not  serve 
tarn  to  have  the  husband  s  consent  or  privity 
to  an  assignment  of  a  term  in  trust  for  the 
/erne  before  marriage*  unless  he  was  likewise 
made  a  party  to  the  assignment."  See  also 
Sir  George  Sand's  case,  Hard.  448. 

I  have  thus  shewn  the  commencement 
of  the  doctrine^  whicli  your  Lordship  wishes 
again  to  introduce,  and  that  it  u  in  fact 
an  innowUion  upon  the  old  taw^  which 
protected  the  property  of  women  in  the 
same  manner  as  the  modern  law  hath 
doae;  and  besides  it  expresses  all  that  I 
conld  say,  or  can  be  said  against  another 
change  being  made,  but  that  it  should  re- 
main in  accordance  with  the  ancient  and 
accustomed  law  of  the  land. 

After  Tudor  c.  Samyne  followed  upon  the 
new  doctrine,  came  Walter  tf.  Saunders,  in 
Trinity  Term,  1703,  Eq.  Ca.  Ab.  58.,  in 
which  the  Master  of  the  Rolls  also  fol- 
lowed, by  compulsimiy  observing  that  it  was 
ntiich  against  his  conscience^  but  he  did  so 
that  there  might  be  a  uniformity  of  judg- 
ments. 

I  cannot  refrain  also  from  looking  at  the 
tme  when  this  change  in  the  law  took  place, 
so  contrary  to  the  opinions  of  the  Equity 
Judges—/^  person  through  whose  influence 
that  change  was  made — and  the  high  charac- 
.terof  the  Lord  Chancellor  Nottingham,  who 
set  his  face  so  decidedly  agsunst  the  change; 
hia  lordship  was  considered  a  man  of  sound 
judgment,  and  always  reasoned  with  elo- 
quence and  exactness — of  whom,  it  is  said,  in 
the  preface  to  the  Reports  in  Chancery  during 
hid  time,  that  the  then  late  Bishop  of  Salis- 
bury gave  him  this  noble  character — ^^That 
he  was  a  man  of  probity,  and  well  versed  in 
tlie  laws,  an  incorrupt  Judge^  and  in  his 
own  court  could  resist  the  strongest  appli- 
cition,  even  from  the  king  himself."  Such 
was  the  Judge,  and  if  we  look  to  the  time, 
we  find  juries  in  the  habit  of  ^*  filliping  up 
A  six-penoe,  if  cross  for  the  plaintiff,  if 
pile  for  the  defendant." 

It  is  also  said,  in  a  note  to  Sir  Edward 
Turners  case,  1  Yem.  7.,  that  although  the 
doctrine  on  this  subject  as  laid  down  since 
then,  appeared  to  be  then  established,  yet 
it  seemed  formerly  neither  to  have  been 
fmsidered  as  law^  nor  to  have  met  with 


fatour  since  its  establishment;  and  that 
the  Court  even  then  would  go  so  far  as  upon 
circumstances  to  restrain  the  husband  from 
parting  with  the  property  of  the  wife.  Ellis 
V,  Ellis,  before  Lord  |Loughborongh,  Ch* 
1793.  MSS.  Roberts  v.  Roberts,  before 
the  Master  of  the  Rolls,  12  Feb.  1796. 
MSS.  cit.  Vin.  Ab.  Supp.  476.  S.  C. 
2  Cox.  422. 

Lord  Tliurlow  then,  in  order  to  afford 
some  shield  to  women  against  the  miscon- 
duct of  their  husbands,  and  to  secure  to 
them  some  support,  introduced  the  antici- 
pation clause^  not,  as  his  Lordship  said,  to 
take  away  any  of  the  incidents  of  property 
at  lawy  but  that  the  interest  which  he  thus 
suffered  a  married  woman  to  take,  became 
a  creature  of  equity  which  might  modify 
the  power  of  alienation.  This  was  merely 
a  supplemental .  expedient  for  protection 
devised  in  the  spirit  of  the  original  doctrine. 
Since  that  time  property  has  been  governed 
and  settled  accordingly.  The  established  and 
well-settled  doctrine  being,  to  adopt  the 
words  of  the  Vice-Chancellor^  in  Davis  v, 
Thomycroft,  that  it  is  lawful  to  give  pro- 
perty to  the  separate  use  of  a  woman, 
married  or  unmarried,  and  the  practice  of 
the  profession  has  been  according  to  that 
opinion,  without  any  variation.  The  Master 
of  the  Bolls  also,  in  one  of  the  cases  now 
before  your  Lordship,  also  defined  this  doc- 
trine to  be,  that  property  given  to  a  woman 
for  her  separate  use,  without  power  of  an- 
ticipation, might  under  the  authority  of 
your  Lordship's  court,  be  enjoyed  by  her  as 
her  separate  estate,  and  that  in  respect  of 
such  estate  she  might  be  considered  as  a 
feme  sole^  and  that  the  words  'independent 
of  her  husband,"  meant  that  the  court 
would  not  permit  the  marital  power  of  the 
husband  to  be  used  in  contravention  of  the 
donor  s  intention,  and  this  doctrine  w^as  pre- 
viously well  established  and  settled  by 
Lords  Eldon  and  Lyndhurst,  and  Sir  John 
Leach. 

I  have  confined  myself  in  this  letter  to 
the  old  law.  All  the  modem  law  has  left 
untouched  the  substance  of  the  doctrine  I 
have  before  stated;  and  upon  the  ques- 
tion at  issue  I  cannot  do  better  than  use 
the  words  of  Sir  Edward  Sugden,  as  strong 
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and  forcible  reasons  that  the  doctrine  should 
not  be  disturbed: — "Where  such  a  gift 
is  in  favour  of  an  unmarried  woman  it 
is  no  bridle  upon  herself;  but  if  she  do 
not  alien  and  many,  the  husband  cannot 
complain;  he  should  have  enquired;  and 
a  settlement  for  the  wife's  separate  use 
should  not  be  deemed  a  nullity ;  if  the  trust 
had  been  considered  inoperative,  the  wife 
might  have  created  a  similar  binding  one 
before  marriage.  Why  should  not  the  sub- 
sisting one  be  allowed  to  remain  operative, 
and  be  considered  as  adopted  by  the  hus- 
band by  the  marriage  ?  If  he  desired  to 
have  the  ownership,  of  the  property  he 
should  have  required  his  wife,  before  the 
marriage,  to  renounce  the  trust  for  her  sepa- 
rate use.  She,  by  allowing  it  to  remain 
undisturbed,  manifested  her  intent  not  to 
relinquish  the  protection  which  it  afforded 
to  her."     1  Treat.  Pow.  208. 

I  have  the  honor  to  be, 
My  Ix>rd, 
Your  Lordship  s  very  humble  servant. 
The  Editor. 
Legal  Guide  Office,  194,  Fleet  St. 
9  Feb.  1839. 


TO  THE  EDITOR  OF  THE  LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  XI. 
(Continued  firtm  page  195  J 

What  are  the  provisions  introduced  by 
the  Statute  1  &  2  Wil.  4.  c.  58,  called  the 
Interpleader  Act,  as  well  to  the  relief  of 
Private  Individuals  as  to  Sheriffs,  when  lia- 
ble to  be  sued  in  cases  in  which  they  are  not 
personally  interested  ?  and  wliat  is  the  pre- 
sent state  of  the  law  in  relation  to  those 
provisions  ? 

As  respects  sheriffs  and  otlier  officers  in 
execution  of  process  against  goods  and  chat- 
tels, by  s.  6.  of  the  before-  mentioned  act  of 
the  1  &  2  Wil.  4.  c.  58.(1)  it  is  enacted  that 
"  when  any  claim  shall  be  made  to  any 
goods  or  chattels  taken  or  intended  to  be 
taken  in  execution  under  any  process,  Qis- 
sued  under  the  authority  of  the  aforesaid 
Courts,  vide  sec.  1.]  or  to  the  proceeds  or 
the  value  thereof,  it  sliall  and  may  be  law- 
ful to  and  for  the  Court  from  which  such 


process  issued,  upon  application  of  such 
sheriff  or  other  officer,  made  before  or  after 
the  return  of  such  process,  and  as  well  before 
as  after  any  action  brought  against  such 
sheriff  or  other  officer,  to.  call  before  them, 
by  rule  of  Court,  as  well  the  party  issuing 
such  process,  as  the  party  making  such 
claim;  and  thereupon  to  exercise,  for  the 
adjustment  of  such  claims,  and  the  relief 
and  protection  of  the  sheriff  or  other  officer, 
all  or  any  of  the  powers  and  authorities 
hereinbefore  contained,  and  make  such  rules 
and  decisions  as  shall  appear  to  be  just, 
according  to  the  circumstances  of  the  case ; 
and  the  costs  of  all  such  proceedings  shall 
be  in  the  discretion  of  the  Court." 

The  following  cases  have  been  decided  on 
this  section: — 

If  the  claimant  claims  a  lien  only  on  the 
property,  and  in  case  of  conflicting  claims, 
the  Court  will  relieve.     Ford  r.  Baynton, 

1  Dow,  P.  C.  357.  So  if  the  goods  were 
seized  in  the  claimant's  possession,  and  not 
in  that  of  the  defendant.    Allen  v.  Gibbon, 

2  Dow,  P.C.  292.  And  even  if  execution- 
creditor  abandons  his  process  against  claim- 
ant, Court  will  relieve.   Baynton  v.  Harbey, 

3  Duw,  P.  C.  344.  And  it  has  been  decided 
that  it  is  not  necessary  for  sheriff  first  to 
apply  fur  an  indemnity  from  either  party, 
nor  is  he  bound  to  accept  one,  if  offered  to 
him.  Crosby  v.  Ebers,  1  Har.  &  W.  216; 
Levy  V.  Champney,  2  Dow,  P.  C.  337.  It 
seems  that  the  sheriff  must  inquire  into  the 
nature  of  the  claim  before  he  applies  to  the 
Court.  Bishop  v.  HinxmaD,(II)  2  Dow,  P.C. 
16G.  And  sheriff  must  shew  that  claimant 
intends  to  enforce  his  claim,  and  that  claim 
has  been  actually  made ;  but  it  is  not  neces- 
sary that  an  action  should  be  brought  before 
Court  will  relieve.  Green  c.  Brown,  3  Dow, 
P.C.  337;  Bentley  «.  Hook,  2  id.  339; 
Isaac  V,  Spilsbury,  10  Bing.  3. 

The  Court  will  not  relieve  sheriff  against 
contending  claims  of  landlord  and  execution- 
creditor  where  landlord  has  distrained.  Uay- 
thom  f>.  Bush,  2  Dow,  P.C.  641 .  Nor  where 
a  claim  has  been  set  up  by  a  person  as 
partner  of  defendants.     Holmes  v,  Mentze, 

4  Dow,  P.  C.  300.  Nor  where  sheriff  has 
paid  over  proceeds  to  j udgment  creditor,  after 
notice  of  a  claim  by  a  third  party.  Anderson 
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©.  Calloway,  1  Cromp.  &  M.  182 ;  1  Dow, 
P.O.  936.(111)  although  be  paid  over 
money  before  claim  made,  Soott  e.  Lewis, 
I  Gale  204 ;  or  although  he  may  be  willing 
to  bring  a  similar  amount  into  Court,  Irland 
r.Bnshell,  5  Dow,  P.C.  147- 

The  Court  will  not  relieve  where  the 
nndenheriff  is  plaintiff  in  the  action,  or  in 
any  way  interested  therein.  Ostler  «.  Bower, 
4  Dow,  P.C.  605;  Dndden  «.  Long,  1  Bing. 
X.R.  299.  Nor  where  sheriff  has  been  guilty 
of  any  neglect.  Blackenbury  9.  Laurie, 
3  Dow,  P.C.  180. 

The  sheriff  must  come  to  the  Court  in  a 
reasonable  time,  or  relief  will  not  lie  granted. 
Alemore  r.  Adeane,  3  Dow,  P.  C.  498.  As 
to  what  18  considered  reasonable  time,  loide 
Skipper  r.  Lane,  2  Dow,  P.C.  784 ;  and 
Dixon  V.  Ensell,  id.  621 ;  Lashmar  o.  Clar- 
ingbold,  2  Har.  &  \V.  87.(IV) 

One  Court  cannot  relieve  sheriff  with 
respect  to  process  issued  out  of  another 
Conrt,  and  therefore  where  the  sheriff  has 
process  from  different  Courts  he  must  apply 
to  each.  Bragg,  v.  Hopkins ;  Wills  r.  Hop- 
kins, 2  Dow,  P.  C.  151.  Where  execution- 
creditors  did  not  appear,  but  the  claimant 
did,  the  Court  ordered  sheriff  to  withdraw, 
and  that  sheriff  should  be  discharged  from 
all  proceedings  by  execution-creditor  in 
respect  of  the  seizure.  Doble  «.  Cummins, 
2B.T.T.  1837. 

Where  application  is  made  by  the  sheriff; 
the  Court  cannot  try  the  merits  of  the  nv 
spective  claims  on  af!idavit<i,  but  must  direct 
an  issue.  Bramidge  t.  Adshead,  2  Dow, 
P.  C.  5i>.  and  no  one  can  lie  heard  against 
the  rale,  unless  called  upon  to  appear,  al- 
though a  claimant ;  and  if  called  upon  in 
one  character,  he  cannot  appear  in  another, 
Clark  c.  Lord,  2  Dow,  P.C.  bb\  but  de- 
fendant's assignees  may  be  maue  parties  to 
the  rule,  if  defendant  afterwards  become 
bankrupt.  Kirk  v.  Clark,  4  Dow,  P.C. 
363.(V) 

Tlie  sheriff  is  not  entitled  to  costs,  and 
his  claim  to  poundage  depends  on  the 
legality  of  the  seizure,  Barker  9.  Dynes, 
1  Dow,  P.C.  169.  id.  417,  636.  and  Bes- 
wick  p.  Thomas,  5  Dow,  P.  C.  458. ;  but  if 
he  can  shew  that  the  conduct  of  the  parties 
had  been  Tezatioua,  then  the  Court  will  in 


general  give  him  his  costs.  Cox  e.  Fenn, 
Exch.  M.  T.  1838 ;  and  Morland  r.  Chitty, 

1  Dow,  P.  C.  520.  But  where  no  blame 
appears  to  attach  to  either  party,  each  will 
have  to  pay  his  own  costs.  Bishop  r.  Hinx- 
man,  2  Dow,  P.C.  166. 

F.  I.  C. 

(I)  The  act  does  not  apply  to  claims  in 
equit}',  Sturgess  it.  Claud,  1  Dow,  P.  C. 
505.--ED. 

(II)  If  he  brings  parties  before  the  Court 
in  consequence  of  a  claim,  which  is  clearly 
bad  in  point  of  law,  the  Court  will  compel 
him  to  pay  the  costs.  Id.  But  he  must 
come  as  soon  as  possible,  Cook  9.  Allen, 

2  Dow,  P.  C.  2.— Ed. 

(III)  Chalon  v,  Anderson,  3  Tyr.  237 ; 
Devereux  ©.  John,  1  Dow,  P.C.  548. — ^Ed. 

(IV)  Sheriff  need  not  wait  for  proceed- 
ings against  him  before  he  applies  for  relief, 
Green  v.  Brown,  3  Dow,  P.  C.  337. — ^Ed. 

(Y)  Cause  cannot  be  shown  against  his 
rule  at  Chambers,  where  sheriff  applies  to 
the  Court  for  a  rule,  Shaw  v,  Roberts, 
2  Dow,  P.C.  25.— Ed. 


TO  THE  EDITOR  OP  THE  LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  XII. 

Wlia^  is  an  Estate  in  Dower? — and  what 
are  the  Requisites  to  Dower  ? 

Where  a  man  is  entitled  to  an  estate  of 
inheritance,  and  dies  leaving  a  wife,*  such 
wife  shall  have  for  her  life  the  third  part  of 
all  the  lands  and  hereditaments  of  which 
the  husband  was  entitled  to,  at  any  time 
during  the  coverture,  which  is  denominated 
her  estate  in  Dower. 

Dower  is  divided  by  the  old  law-writers 
into  Dos,  and  Dotarium  or  Doarium.  The 
first  signifying  that  property  which  the  wife 
brings  her  husband  in  marriage,  otherwise 
called  Maritagium — marriage  goods.  The 
other,  according  to  Ghinville,  lib.  7,  cap.  1, 
and  Britton,  lib.  2.  cap.  101,  that  portion 
of  lands  and  tenements  which  she  hath  for 
the  term  of  her  life  from  her  husband,  if 
she  outlive  him.  The  former  has  been 
called  by  way  of  distinction  a  "  dowry," 
and  the  lattey  a  "  dower."    "  Butj"  says  an 
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old  law-writer  on  this  subject,  ''  they  are 
often  confounded ;  of  the  former,  our  law 
books  speak  little — ^this  only  may  be  noted, 
that  whereas  by  the  civil  law,  instruments 
are  made  before  marriage,  which  contain  the 
quantity  of  the  wife's  dowry  or  substance 
brought  to  her  husband ;  that  he,  having 
the  use  of  it  during  marriage,  may  after 
certain  deductions,  restore  it  again  to  the 
wife's  heirs  or  friends  after  the  marriage  is  dis- 
solved. The  common  law  of  England,  what- 
soever chattels,  movable  or  immovable,  or 
ready  money,  she  brings,  makes  them  forth- 
with her  husband's  own,  to  be  disposed  of 
as  he  will,  leaving  her  at  his  curtesy,  to 
bestow  anything  or  nothing  upon  her  at  his 
death ;  only  if  she  be  an  inheritrix,  the  hus- 
band holds  her  lands  but  during  her  life, 
except  he  have  issue  by  her,  and  then  he 
holds  them  by  the  curtesy  of  England  during 
bis  own  life." 

I  shall  in  my  endeavour  to  describe  this 
estate,  consider,  in  the  1st  place.  Who  may 
be  endowed?  2nd.  What  may  be  endowed? 
3rd.  The  different  species  of  Dower.  4th 
The  incidents  to  Dower.  5th.  The  assign- 
ment of  Dower.  6ih.  The  remedy  of 
Dower.  And,  lastly,  the  method  of  barring 
or  destroying  Dower. 

And  1st.  Who  may  be  endowed?  Any 
woman  who  is  a  natural  bom  subject  of  this 
kingdom,  having  attained  the  age  of  nine 
years,  may  be  endowed,  Co.  Litt.  33  a.  In 
the  time  of  Bracton,  the  age  was  of  no  con- 
sequence, as  dower  was  then  only  due  si 
uxorpossit  dotem  promereri  et  virum  stisti- 
nere.  She  must  be  the  actual  wife  of  the 
party  at  the  time  of  his  decease ;  for  the 
maxim  of  the  law  is,  ^^  ubi  nullum  matrix 
moniunij  Hn  nulla  dos;"  if  she  is  divorced, 
e  vincuh  matrimonii,  slie  will  not  be  enti- 
tled to  dower,  provided  the  marriage  is  dis- 
solved in  the  lifetime  of  the  husband.  Co. 
Litt.  33  a.;  Bop.  Husb.  and  Wife,  559. 56 1 ; 
but  if  di vorced/m^<er  metum  out  serviHumy 
or  a  mensa  et  thoroy  she  will  be  entitled  to 
dower,  Co.  Litt.  32  a.  Stowell's  case,  Godb. 
146.  A  dxvoTce  propter  adtdterium  alone 
is  no  bar  of  dower  by  the  common  law,  Co. 
Litt.  32  a.  9;  Yin.  Abr.  241.  pi.  9.  242.  pi. 
11.  12  ;  but  by  the  Statute  Westm.  2.  (13 
Edw.  1.  c.  34.) ;  if  a  woman  elopes  firom 


her  husband,  and  lives  with  an  adulterer, 
and  there  is  no  reconciliation  between  her 
and  her  husband,  she  shall  lose  her  dower  : 
and  see  Paynell's  case,  2  Inst,  435 ;  also, 
if  she  be  stolen,  and  afterwards  consent  to 
live  with  her  ravisher,  she  is  barred  of  dower 
by  Statute  6  Bd.  2.  st.  1.  c.  6.  But  if  she 
be  afterwards  reconciled  to  her  husband, 
she  will  be  entitled  to  dower,  as  if  she  had 
never  eloped.  Green  v.  Harvey,  1  Roll.  Abr. 
680;  Haworth  v.  Herbert,  Dyer,  107 ;  13 
Rep.  23;  Bateman  v.  Bateman,  1  Dow, 
245.  It  has  been  held  that  the  wife  of  an 
idiot  may  be  endowed,  though  the  husband 
of  an  idiot  could  not  be  tenant  by  ilie  cur- 
tesy ;  but  this  opinion  is  now  exploded, 
upon  this  principle,  that  as  an  idiot  cannot 
consent  to  any  contract,  an  idiot  cannot 
marry.  An  alien  woman  cannot  be  endowed 
unless  she  be  Queen  Consort,  for  no  alien  is 
capable  of  holding  lands.  But  if  aliens 
and  Jewish  women  are  naturalized  by  Act 
of  Parliament,  or  created  denizens,  they  are 
entitled  to  dower.  See  Cru.  Dig.  tit.  6.  c.  1. 
s.  30.  32. ;  and  Hargreave  in  his  note  187, 
to  Co.  Litt.  32,  mentions  that,  by  an  .^ct 
of  Parliament  not  printed,  Rot.  Pari.  8  Hen. 

5.  n.  15,  all  women,  aliens,  married  to 
Englishmen  by  the  license  of  the  King,  are 
enabled  to  demand  their  dower,  in  the  same 
manner  as  Englishwomen.  By  the  ancient 
law,  the  wife  of  a  person  attainted  of  treason 
or  felony,  could  not  be  endowed,  for  this 
reason,  says  Staunford,  P.  C.  b.  3.  c.  3, 
that  if  the  love  of  a  man's  own  life  cannot 
restrain  him  from  such  atrocious  deeds,  tlie 
love  of  his  wife  and  children  may ;  though 
Britton,  o.  110.  gives  it  another  turn,  viz. 
that  it  is  presumed  the  wife  was  privy  to 
her  husband's  crime.  The  Statute  of  1  Edw. 

6.  c.  12.  mollified  the  rigour  of  this  law, 
and  allowed  the  wife  her  dower ;  but  this 
Statute  was  repealed  by  the  5  &  6  Edw.  6. 
c.  11,  and  now  all  widows  of  traitors  are 
barred  of  their  dower,  (except  in  cases  of 
certain  modern  treasons  relating  to  the  coin) 
but  not  the  widows  of  felons,  see  2  Bl.  Com. 
131. 

I  come  now  to  the  second  part  of  my 
enquiry,  viz.  of  what  a  wife  may  be  en- 
dowed ? — I  shall  consider,  under  this  head, 
in  the  first  place,  the  law  as  it  stood  (in 
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respect  of  this  part  of  my  snbject)  previous 
to  the  Ist  of  Janaary,  1834 ;  and,  in  the 
second  place,  the  law  as  it  now  stands  in 
regard  thereto,  as  altered  by  the  late  Dower 
Act,  3  &  4  Wil.  4.  c.  1 05.  which,  however, 
does  affect  widows  married  before  the  1st 
January  1834,  at  which  time  it  came  into 
operation. 

Therefore  every  widow  married  before  that 
time,  is  entitled  to  be  endowed  out  of  all 
the  lands  and  tenements  of  which  her  hus- 
band was  solely  seized  at  any  time  during 
the  coverture  of  an  estate  in  fee  simple  or 
fee  tail,  and  to  which  estate  the  iuue  ofnteh 
widow  might  by  pomlnlUy  have  inherited^ 
Co.  Litt.  32  b.  39  b. ;  consequently,  where 
a  man  holds  an  estate  to  him  and  his  wife, 
and  the  heirs  of  their  two  bodies,  if  such 
wife  dies,  and  he  marries  a  second  wife  and 
dies,  the  second  wife  cannot  possibly  be  en- 
dowed, because  the  issue  by  her  cannot  in- 
herit jMr/ormam  danu  Bro.  19.  26.  Cro. 
Jac.  615.  Litt.  sect  53.  Co.  Litt.  31. 
A  seizin  in  law  is  as  effectual  as  a  seizin  in 
deed,  in  order  to  render  the  wife  dowable  ; 
but  if  the  husband  is  only  seized  for  a  tran- 
sitory instant,  as  when  the  same  act  which 
gives  him  the  estate  conveys  it  also  out  of 
him  again,  the  wife  will  not  be  entitled  to 
dowor,  for  the  land  was  merely  in  transitu^ 
and  never  in  the  husband,  the  grant  and 
render  being  one  continual  act ;  but  if  the 
land  abides  in  him  but  for  a  single  moment, 
the  wife  shall  be  endowed  thereof,  2  Bl.  Com. 
132.  She  is  also  entitled  to  Dower  out 
of  all  the  profits  arising  from  such  estates, 
as  mines  wrought  and  opened  during  the 
coverture,  and  also  of  all  mills,  dove-houses, 
parks,  fisheries,  profitsof  courts,  fines,  heriots, 
advowsons  appendant,  Wood's  Inst.  124; 
Dyer,  356;  or  in  gross.  Cro.  Jac.  622. 
Tithes  impropriate,  Co.  Litt.  159  a.  Offi- 
ces of  inheritance,  Co.  Litt.  29  a.  33  a. 
Of  a  reyersion  or  remainder  of  an  estate  for 
years,  Co.  Litt.  32  a.  Also  out  of  the 
equity  of  redemption  of  lands  mortgaged 
in  fee  before  the  marriage,  upon  the  widow 
paying  a  third  of  tlie  mortgage  money, 
or  keeping  down  a  third  of  the  interest, 
2  P.  Wms.  216 ;  Banks  v.  Sutton,  2  P. 
Wms.  700.  Likewise  out  of  a  tenancy  in 
common;  and  in  such  case,  the  duwer  is 


assigned  in  common  too,  for  she  cannot  have 
it  otherwise  than  her  husband  himself  liad, 
Co.  Litt.  34  b;  and  also  out  of  estates  held 
in  coparcenary,  1  Cm.  Dig.  154.  172.  She 
is  entitled  to  dower  out  of  copyholds,  which 
is  termed  her  fireebench;  but  it  depends 
upon  the  custom  of  the  manor,  and  may  be 
of  any  part  or  of  the  whole,  Boraston  v. 
Hay,  Cro.  Eliz.  415 ;  and  during  life  or 
widowhood,  Linsey  «•  Dixon,  Dyer  192. 
By  the  custom  of  some  places,  the  wife  may 
have  half,  and  of  others,  the  whole  of  the 
estate,  Wood's  Inst.  1 24.  It  has  been  held, 
that  the  ividow  is  entitled  to  dower  out  of 
a  share  in  the  river  Avon,  Buckeridge  «. 
Ingram,  2  Yes.  Jun.  652.  A  woman  can- 
not be  endowed  out  of  a  castle  for  the  defence 
of  the  realm ;  nor  of  the  capital  mansion  of 
a  barony  by  tenure ;  nor  out  of  a  common 
in  gross  vrithout  number ;  nor  out  of  an 
annuity  that  is  a  personal  charge,  Co.  litt. 
31  b.  32  a ;  nor  out  of  an  estate  held  in 
joint  tenancy,  ibid.  37  b.  4  Bro.  84.  Cro. 
Car.  121 ;  nor  of  a  trust  estate  of  inheri- 
tance, Forder  v.  Wade,  4  Bro.  C.  C.  521  ; 
Crabtree  9.  Bramble,  3  Atk.  687. 
{To  be  continued.) 


PROBLEM  XV.  . 

Error. 

What  is  a  Writ  op  Error  ?  whsn  is  it 

granted  ?  for  what  cause  ?  and  what 

are  the  changes  made  by  the  statutes 

11  Geo.  4,  AND  1   Wil.  4.  c.  70.  in 

RELATION  TO  IT  ? 


TO   THE   EDITOR   OF   THE  LEGAL   GUIDE. 

CORONERSHIP  for  MIDDLESEX. 
Sir, — Medical  or  Non-medical  Coroner 
is  the  question  the  Freeholders  of  Middle- 
sex have  now  to  decide.  I  have  no  per- 
sonal knowledge  of  Mr.  Adey,  but  it  is 
with  much  satisfaction  that  I  find  he  is 
again  in  the  field;  and  from  what  I  can 
glean,  I  believe  him  to  be  fully  competent 
to  fulfil  the  duties  of  the  important  ofhce. 
Surely  it  is  incumbent  on  the  Legal  Pro- 
fession, of  which  he  is  a  member,  to  sup- 
port him  in  the  approaching  struggle; — 
allow  me  therefore,  through  the  medium  <^ 
your  respectable  Journal,  to  appeal  to,  and 
respectfully  urge  the  members  of  the  pro- 
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fession  to  render  Mr.  Adey  the  requisite 
pecuniary  aid  and  assistance  to  secure  his 
election.  I  will  most  cheerfully  contribute 
my  mite,  and  the  same  will  be  paid  on 
application  to  Yours,  very  obediently, 

C.  G.  S. 
Gray's  Inn  Square^  Feb.  7 thy  1839. 

We  know  the  writer  of  the  above  letter, 
and  shall  be  happy  to  forward  his  views  on 
behalf  of  Mr.  Adey,  in  any  way  he  or  the 
Profession  may  suggest.  Our  Publisher 
will  receive  subscriptions.  We  are  de- 
cidedly opposed  to  a  medical  coroner.  The 
statute  of  Westminster,  3  £dw.  1.  c.  10. 
declares  the  qualifications  of  a  coroner,  that 
he  shall  be  a  loyal  and  wise  knight,  which 
knows  well,  and  may  best  attend  upon  such 
offices,  and  which  lawfully  shall  attach  and 
present  pleas  of  the  crown. 

It  is  no  objection,  at  this  day,  that  the 
person  chosen  is  not  a  knight.  The  very 
name  of  the  office  is  an  evidence  that  a 
medical  person  is  incompetent.  Coroner, 
coronatury  because  he  hath  principally  to 
do  with  pleas  of  ike  orown^  or  such  wherein 
the  King  is  more  immediately  concerned ; 
and  hence  it  has  been  considered  necessary 
that  the  Lord  Chief  Justice  of  the  Kind's 
Bench  should  be  (as  he  is)  the  principal 
coroner  in  the  kingdom.  We  have  an 
instance  of  a  person  being  removed  from 
the  office  after  having  been  elected,  because 
he  was  a  merchant^  (2  Inst.  32.). 

By  the  6  &  7  W.  4.  c.  105.  s.  6,  coro- 
ners, in  eases  of  illness^  are  authorized  to 
appoint  deputies,  who  must  be  either  Bar- 
risters or  Solicitors. — Ed. 


TO  THE  EDITOR  OF  THE  LEGAL  GUIDE. 

Sir. — Your  opinion  is  solicited  on  the 
following  point.— By  1  &  2  Vice.  110.  s.  9., 
it  is  enacted  ^Hhat  from  and  after  the  1st 
Oct.  1838,  no  warrant  of  attorney  to  con- 
fess a  judgment  in  any  personal  action,  or 
a  coynopit  actionem  given  by  any  person, 
shall  be  of  any  force  unless  there  shall  be 
present  some  attorney  of  one  of  the  superior 
courts,  on  behalf  of  such  person,  expressly 
named  by  him  and  attending,  at  his  request, 
to  inform  him  of  the  nature  and  eiFect  of 
such  warrant  or  cognovit  before  the  same  is 


executed,  and  that  such  attorney  shall  sub- 
scribe his  name  as  witness,"  &c.  A  question 
has  arisen,  whether  this  enactment  extends 
only  to  the  superior  Courts  of  Record,  or 
whether  it  also  includes  County  Courts  in 
general,  they  not  being  Courts  of  Record  ? 
I  would  particularly  request  the  favour  of 
your  attention  to  the  language  of  the  re- 
cital to  that  particular  section.  I  have  not 
set  it  out,  fearing  to  trespass  at  too  great 
a  length  on  your  columns.  —  I  have  the 
honour  to  be,  sir,  your  very  obedient  faith- 
ful servant, 

Tyro. 
Ist  February,  1839. 


We  have  already  given  one  opinion  upon 
sec.  9.  of  the  statute  for  abolishing  arrest 
upon  mesne  process  ;{a)  the  present  ques- 
tion is  however  of  a  different  nature,  and  it 
must  be  construed  in  accordance  with  the 
preamble,  **it  is  expedient  that  provision 
should  be  made  for  giving  every  person 
executing  a  warrant  of  attorney  to  confess 
judgment,  or  a  coynotfit  actionem^  due  in- 
formation of  the  nature  and  effect  thereof," 
and  the  statute  then  proceeds  to  make  such 
provision  in  the  words  stated  in  the  case 
put  by  "Tyro." 

We  are  of  opinion  that  the  statute  extends 
to  every  warrant  of  attorney  and  coynovit 
actionem^  no  matter  how  or  where  given — 
whether  in  Courts  of  Record  or  County 
Courts ;  but  every  such  warrant  of  attorney 
and  coynovit  actionem  must  be  witnes^sed 
by  an  attorney  of  one  of  Hie  superior  courts^ 
as  directed  by  the  act,  to  make  it  of  effi^^t. 

.  Editor. 


lain  Hrports. 

VICE  CHANCELLOR'S  COURT.— ^an.  31. 

Philup?  v.  Jomes. 

Lessor  and  Lessee — Lease  of  Coal  Mines — 

Liability  of  lessee  to  pay  a  certain  yearly 

rent,  wrvether  any  coals  should  be   dug  cr 

received  out  of  the  premises  or  noty  in  the 

event  of  the  mtne  proving  a  failure. 

An  injunction  had  been  obtained  by  the 

plaintiff  to  restrain  the  defendant  (the  lessor) 

from  proceeding  in  an  action  at  law  upon  the 


(a)  Aote»  V6L 
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covenant  of  the  plaintiff  (the  lessee)  for  rent, 
and  cause  was  now  shown  against  it. 

The  fiicts  of  the  case  appeared  by  the  bOl 
to  be,  that  the  defendant  had  mated  the 
plaintiff  a  lease  of  coal  mines  in  Monmouth- 
shire for  twenty-one  years,  at  a  yearly  rent  of 
300/.,  whether  any  coal  should  be.  dug  or  re- 
ceiyed  out  of  the  premises  or  not,  and  a  further 
rent  or  royalty  ot  10«.  a  weigh  for  all  the  coals 
dug  up  '*  exceeding  600  weighs,  that  being 
the  quantity  considered  as  paid  for  by  the 
rent  of  900/.  a-year,"  that  should  be  raised  in 
any  one  year,  and  which  the  plaintiff  entered 
into  the  usual  covenant  with  tne  defendant  to 
pay.  It  was  also  provided,  that  if  certain 
seams  of  coal  should  be  wholly  worked  out 
before  the  expiration  of  the  term,  the  lessee 
should  have  power  to  put  an  end  to  the  lease 
upon  due  notice  to  tne  lessor.  From  the 
allegations  in  the  bill,  it  appeared  the  plaintiff 
had  expended  immense  sums  of  money  in 
working  the  mines,  and  had  paid  royalty  dues 
to  the  amount  of  nearly  3,000/.,  but  tnat  in 
consequence  of  the  faults  and  dikes  which  in- 
terrupted the  veins,  the  immense  falls  of  the 
roof,  the  effects  of  the  ancient  workings,  and 
other  causes,  all  which  were  unknown  to  the 
plaintiff  at  the  time  he  executed  the  lease,  he 
nad  been  unable  yet  to  obtain  any  coal,  and 
that  he  was  not  only  assured,  that  after  con- 
tinuing the  works  for  sevend  years,  he  could 
not  reach  the  coal  except  at  an  expense  of  five 
times  the  value  of  the  land  and  coal,  but  that 
if  ever  he  had  reached  it,  the  quantity  would 
have  been  found  so  small,  that  it  must  have  been 
lonff  since  exhausted,  and  that  the  sum  already 
paid  would  exceed  the  whole  royalty  at  \0s. 
a-weigh.  The  plaintiff  also  alleged,  that  he  had 
represented  all  this  to  the  defendant,  and  the 
inevitably  ruinous  consequences  to  himself 
which  must  attend  the  fulfilment  of  the  con- 
tract, and  had  offered  a  surrender  of  the  lease, 
but  that  the  defendant  had  refused  to  accept 
it,  insisting  on  being  paid  the  full  amount  of 
300/.  per  annum  for  the  whole  14  years,  in 
consideration  of  the  coal  which  actually 
existed,  and  without  reference  to  the  difficul- 
ties of  getting  at  it,  and  had  commenced  pro- 
ceedings at  law  for  payment  of  the  300/. 
annual  rent  The  bill  prayed  a  declaration 
that  the  defendant  was  only  entitled  to  10«. 
per  weigh  upon  the  coal  actually  in  the  mines 
at  the  date  of  the  lease,  and  a  consequent  ac- 
count between  them. 

The  case  of  Smith  v,  Morris,  2  Bro.  C.  C. 
311.,  was  relied  upon  in  support  of  the  in- 
junction; but  the  Viee-ChanceUor  (without 
calling  on  the  counsel  on  the  other  side)  said 
he  was  of  opinion  the  case  cited  was  materially 
different  from  the  present.  There  the  terms 
of  the  lease  were  that  the  tenant  should  be 
I  bound  to  work  the  mine  and  pay  a  specified 
royalty  to  the  landlord  upon  tne  coal  which 
should  be  won,  and  the  tenant  aUenng  he 
should  be  ruined  if  he  were  compelled  to  con- 
tinue working,  was  relieved  on  living  the 
landlord  all  that  could  have  been  obtained  by 
him  even  if  the  tenant  were  ruined.  But  in 
this  case  the  tenant  was  bound  to  pay  a  gross 


sum  in  the  first  instance,  whether  the  coal 
was  worked  or  not,  and  afterwards  a  certain 
royalty  in  the  event  of  more  than  600  weigh 
of  coal  being  raised.  Had  the  action  been 
brought  upon  the  covenant  to  work  the  mines, 
he  admitted  "  Smith  v,  Morris"  would  have 
been  applicable  to  the  case ;  but  as  the  annual 
rent  of  300/.  was  to  he  paid,  whether  the  coal 
was  worked  or  not,  in  nis  Honour's  opinion 
there  was  no  pretence  for  relieving  the  tenant 
a^nst  the  payment  of  that  sum.  Injunction 
dissolved. 


QUEEN'S  BENCH.— i^eft.  6. 

Storr  v.  Lxa  &  Ux. 
Husband  and  Wife— LtiaM'/tify  of  the  husband 
to  the  dAts  of  the  wife,  (a)  who  before  mar- 
riage as  a  feme  sole,  had  taken  the  benefit  of 
the  Insolvent  Act. 

This  was  an  important  case,  and  raised  a 
question  that  the  insolvent  Act  had  not  con- 
templated. Here  the  female  defendant,  before 
her  marriage,  and  during  the  time  she  was  a 
feme  sole,  had  taken  the  oenefit  of  the  Insol- 
vent Act,  and  had  given  the  usual  warrant  of 
attorney  to  the  Court  as  directed  by  the  Act 
She  afterwards  married  the  male  defendant, 
and  the  plaintiff,  who  was  one  of  her  sche- 
duled creditors  for  a  debt  contracted  before 
her  marriage,  brought  this  action,  and  the 
(question  was,  whetner  the  defendants  were 
liable  under  the  circumstances. 

The  Court  held  that  this  case  was  never 
contemplated  by  the  Legislature,  and  was 
therefore  entirely  omitted  in  the  statute.  In 
order  to  bring  tne  parties  w^ithin  the  opera- 
tion of  the  act,  some  other  provisions. than 
those  existing  were  necessary. 
Judgment  for  the  defendants. 


COURT  OF  EXCHEQUER. 

Hilary  Term, 
Sittings  in  Banco, 
Watson  v.  Carroll  and  Another. 
Where  one  who  is  privileged  from  arrest  is  in 
custody   on    several    writs,    and  obtains  a 
Judges   order  for  his  release  in  one, — the 
Sheriff  is  not  bound  to  discharge  him  on  the 
other  writs,  until  he  has  obtained  an  order  in 
each  and  demands  his  release :  otherwise  he 
may  be  liable  to  Actions  for  Escape. ' 

Trespass  on  the  case  for  arresting  a  bar- 
rister on  his  return  from  his  attendance  in  the 
Court  of  Chancery,  setting  forth  an  order  by 
Mr.  Justice  Coleridge  to  the  defendants  to 
release,  of  which  they  had  notice,  and  alleging 
their  duty  to  discharc^e  the  plaintiff. 

Plea  Ist,  not  gu2ty--2d,  that  when  the 
plaintiff  was  so  arrested  on  mesne  process,  as 
m  the  declaration  mentioned,  the  aefendanta 
as  sherifis  had  a  suit  of  capias  ad  saiisfacien- 

I    (a)  See  Edwards  v.  Perry  and  Others,  ante,  p.  173. 
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dum  placed  in  their  hands  at  the  suit  of  one 
T.  Biuley,  by  which  they  were  directed  to 
take  the  body  of  the  said  plaintiff,  who  was  in 
their  bailiwick,  and  him  keep,  &c.  and  that 
thereupon  the  plaintiff,  when  arrested  on 
meme  process,  became  and  was  detained  and 
kept  m  custody  under  and  by  virtue  of  the 
capias  ad  satisfaciendum,  as  well  as  under  the 
otner  writ,  until  the  defendants  had  notice  as 
alleged  in  the  declaration,  of  the  order  for  his 
release  on  the  mesne  process  writ;  that  the 
defendants  thenceforth  kept  and  detained  him 
in  custody  under  and  by  virtue  of  the  said  suit 
of  ca.  sa. 

3d  and  4th  pleas  to  the  same  effect,  justify- 
ing under  other  writs  of  ca,  sa,  to  wmch  tne 
plaintiff  specially  demiured,  and  for  grounds 
of  demurrer,  averred  that  the  pleas  were  no 
answer  to  the  matters  in  the  declaration,  which 
went  for  damages  for  the  retention  of  the 
plaintiff  after  notice  of  his  discharge  given 
by  him  to  the  defendants,  and  that  the  privi- 
lege from  arrest  of  a  bairister  extends  to  a 
wnt  of  ca,  sa,  as  well  as  a  capias  ad  respon- 
dendum: and  further,  that  the  conduct  of 
the  defendants  was  wrongful  and  malicious. 

Joinder  in  demurrer. 

Stamtners  in  support  of  the  den^urrer. 
These  pleas  are  no  answer  to  the  declaration — 
No  case  exactly  in  point ;  though  there  are 
some  indirectly  bearing  on  it.  Lord  Mans- 
field, in  Tarlton  v.  Tucker,  Doug.  671,  says, 
that  trespass  will  not  lie,  but  if  the  defend- 
ants be  proved  to  have  done  any  thing  oppres- 
sive ana  vexatious,  then  they  as  sheriffs  are 
liable  in  case,  if  moreover  they  had  notice  of 
the  privilege  claimed.  So  in  this  case,  if  the 
defendants  had  notice  of  Mr.  Justice  Cole- 
ridge's order  for  the  plaintiffs  discharge,  and 
its  reasons,  which  they  had,  they  are  liable  in 
this  form  of  action  for  a  disregard  of  that  notice 
and  those  reasons ;  Stokes  v.  White,  1  C.  M. 
&  R.  223.,  the  defendant's  knowledge  is  neces- 
sary. 

Per  Curiam — ^What  notice  is  there  to  the 
sheriflb  that  the  plaintiff  was  entitled  to  his 
discharge  on  the  ca.  sa.  1  If  he  had  been  dis- 
chargea  without  express  notice  on  each  writ, 
the  sheriff  would  have  been  liable  for  an 
escape. 

Stammers. — The  plaintiff  was  entitled  to 
his  discharge  on  all,  if  on  one,  and  as  soon  as 
it  is  notified  to  the  sheriffs  that  he  is  entitled 
in  respect  of  one,  it  is  submitted  that  he  ought 
to  have  been  set  at  liberty  on  all  the  causes 
of  detention.  It  is  not  clear,  moreover,  that 
the  plaintiff  knew  of  the  existence  of  more 
than  one  writ,  that,  namely,  on  which  he  ap- 
plied to  a  judge,  and  in  respect  of  which  the 
order  was  granted  for  his  discharge.  But  the 
sheriff  must  have  known  that  his  privilege 
extended  over  all  writs  equally,  and  having 
notice  of  his  exemption,  he  must  have  held 
him  in  the  face  of  a  knowledge  that  he  was 
entitled  to  his  discharge.  If  formal  notice  be 
necessary  in  all  cases,  then  the  plaintiff 
would  be  bound  to  ^  before  judge  in  each 
case  to  claim  his  pnvilege,  which  would  be 
vexatious  and  most  expensive. 


Mr.  Baron  Alderson. — The  case  resolves 
itself  into  this — Is  the  sheriff  bound  to  dis- 
char^  a  man  on  all  cases  if  he  claims  a  privi- 
lege m  one  P 

Stammers. — Exactly  so.  There  is  a  case  of 
Spence  v.  Stuart,  in  3rd  E.  89.,  where  the 
privilege  extends  to  cases  of  detainer  as  well 
as  to  original  writs.  In  order  to  maintain  this 
case,  an  averment  of  malice  is  necessary, 
which  may  be  found  in  the  declaration,  and 
the  sheriffs  being  clearly  liable  under  these 
circumstances,  the  demurrer  is  maintained  and 
judgment  must  be  given  for  the  plaintiff. 

Kennedy  J  for  the  defendants,  was  stopped. 

Per  Curiam — ^There  is  nothing  in  this  case 
to  shew  oppression  on  the  part  of  the  sheriffs ; 
the  plaintiff  only  applies  for  his  dischara^e 
in  one  case,  that  of  mesne  process,  and  if  the 
sheriffs  had  taken  upon  themselves  to  dis- 
charge him  on  all  the  others,  we  think  they 
would  liave  subjected  themselves  to  so  many 
actions  for  escape.  If  it  had  appeared  on  the 
record  that  the  defendants  had  concealed  the 
existence  of  these  other  writs  from  the  plain- 
tiff, there  might  then  have  been  something 
like  a  case  of  oppression — ^but  it  is  not  so : 
neither  do  we  see  that  any  demand  was  made 
for  his  discharge.  On  the  merits,  however, 
we  think  the  judgment  ou^ht  to  be  for  the  de- 
fendants, for  as  tne  plaintiff  only  obtained  an 
order  for  his  discharge  in  one  case,  yum  constat, 
but  that  the  other  pmintifis  might  have  been 
able  to  resist  the  granting  an  order  in  their 
own,  for  perchance  there  might  have  been  col- 
lusion in  that  one  case.  The  sherifi«,  there- 
fore, we  think,  were  bound  to  detain  him  in 
all  cases  except  in  that  on  which  he  obtained 
his  order  and  demanded  his  release,  and  for 
these  reasons  we  are  of  opinion  that  the  judg- 
ment must  be  for  the  defendants. 


COURT  OF  REVIEW. 

Jan,  26. 

In  re  Mr.  Webb,  a  Solicitor. 

As  to  the  Practice  of  Solicitors  in  this  Court 

without  bemg  admitted  in  it. 

Mr.  fV.  Keene  applied  on  behalf  of  Mr. 
Webb  of  Newport,  Monmouthshire,  to  be  ad- 
mitted on  the  rolls  of  the  court  and  registered 
as  enrolled  in  1835.  This  g^entleman  was  at 
that  date  admitted  to  practise  in  Chancery, 
but  was  not  enrolled  in  this  court,  in  conse- 
quence of  an  omission  by  an  agent  At  a 
more  recent  period  the  a^ent  in  London  ex- 
ecuted certain  business  in  this  court,  upon 
which  bills  of  costs  came  before  the  Master, 
and  a  doubt  arose  in  consequence  of  the  omis- 
sion, whether  Mr.  Webb  was  entitled  to  re- 
ceive the  same.  The  Master  overruled  the 
objection,  but  Mr.  Webb  was  anxious  to  set  ^ 
himself  right,  and  now  asked  to  be  admitted 
niiiic  pro  tunc. 

Sir  J.  Cross  said  there  was  something  in 
the  nature  of  lis  pendens,  and  he  could  not  in- 
terfere, as  the  parties  might  nossibly  be  entitled 
to  avail  themselves  of  the  objection. 

Application  re/used. 
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BAIL  COURT.— /on.  2S. 

Dob  dem,  Duncan  v,  Edwards. 

Practice — Notice  for  New  Trial,  how  to  he 
given. 

A  rule  nisi  had  been  obtained  for  setting 
aside  the  judgment  that  had  been  signed  in 
this  cause,  for  want  of  a  sufficient  notice  of 
trial. 

The  question  is  one  of  considerable  imjport- 
ance  to  practitioners:  in  consequence  of  the 
great  pressure  of  business  in  the  Court  of 
Queen  s  Bench,  it  is  frequently  impossible  to 
bring  forward  a  motion  for  a  new  trial  within 
the  first  four  days  of  the  term,  which  consti- 
tute in  form  the  time  limited  for  that  purpose. 
Leave  is,  however,  frequently  given  to  set 
down  particular  cases,  which  could  not  have 
been  so  brought  forward,  in  a  separate  paper, 
and  the  boolu  of  practice  have  laid  it  down  as 
a  rule,  that  such  paper  in  the  hands  of  the 
officer  of  the  court  is  notice  to  all  parties  that 
a  new  trial  is  to  be  moved  for  in  any  case  con- 
tained in  the  paper.  In  the  present  case,  no 
motion  for  a  new  trial  had  been  made  during 
the  first  four  days  of  the  term,  and  the  other 
party  signed  judgment  upon  the  morning  of 
the  fifth.  The  rme  was  had  upon  the  ground 
that  the  case  had  been  placea  in  the  paper, 
and  that  the  party^  signinfi^  judgment  was 
bound  to  take  notice  of  that  fact  without 
having  received  any  other  intimation  upon 
the  subject 

Mr.  Justice  Patteson,  thinking  the  subject 
of  extensive  practical  importance,  took  time  to 
consider  his  judgment,  and  this  morning 
stated  that  he  had  consulted  the  other  judges 
of  that  court,  as  well  as  the  Barons  of  me 
Exchequer,  upon  the  point,  and  that  they 
were  unanimously  of  opinion  that  the  party 
entering  the  case  in  Uie  new  trial  motion 
paper,  was  bound  to  give  the  opposite  party 
notice  of  that  fact,  and  that  if  such  notice 
were  not  given,  a  judgment  signed  on  the 
morning  of  the  fifth  Say  of  term  would  be 
perfectly  regular.  As  the  point  was,  however, 
new,  and  the  decision  upon  a  question  which 
had  been  in  some  douot,  the  rule  w^ould  be 
discharged,  without  costs. 


SITTINGS  IN  EQUITY, 
after  Hilary  Term,  1839. 

Lord  Chancellor. 

Friday,  Feb.  8,  and  Saturday  9. — Appeals 
and  causes. 

Monday,  Feb.  11. -—The  first  seal. — Appeal 
motions  and  appeals. 

Tuesday,  Feb.  12,  and  daily,  to  Wednesday, 
20,  both  inclusive. — Appeals  and  causes. 

Thursday,  Feb.  21. — The  second  seal. — 
Appeal  motions,  appeals,  and  causes. 

Friday,  Feb.  23,  and  daily,  to  Tuesday, 
March  5,  both  inclusive. — Appeals  and  causes. 

Wednesday,  March  6.--Tne  third  seal.— 
Appeal  motions,  appeals,  and  causes. 


Thursday,  March  7»  and  daily,  to  Tuesday, 
19,  both  inclusive. — Appeals  and  causes. 

Wednesday,  March  20.— The  fourth  seal.— 
Appeal  motions,  appeals,  and  causes. 

Thursday,  Marcn  21.— Petitions. 

Those  days  on  which  his  Lordship  will  be 
occupied  in  the  House  of  Lords  excepted. 


Vicr-Chancellor. 

Daily,  till  the  first  seal. — Motions. 

Monday,  Feb.  11. — ^The  first  seal. — Motions. 

Tuesday,  Feb.  12,  and  daily,  to  Wednesday, 
20,  both  inclusive. — Pleas,  demurrers,  excep- 
tions, causes,  and  further  directions. 

Thursday,  Feb.  21.— The  second  seal.— 
Motions. 

Friday,  Feb.  22,  and  daily,  to  Tuesday, 
March  5.  —  Pleas,  demurrers,  exceptions, 
causes,  and  further  directions. 

Wednesday,  March  6. — The  third  seal. — 
Motions. 

Thursday,  March  7,  and  daily,  to  Tuesday, 
19,  both  inclusive. — Pleas,  demurrers,  excep- 
tions, causes,  and  further  directions. 

Wednesday,  March  20. — ^The  fourth  seal. — 
Motions. 

Thursday,  March  21. — ^Petitions. 

Friday,  March  22. — Short  causes  and  un- 
opposed petitions. 

Short  causes  and  unopposed  petitions  every 
Friday  previous  to  the  general  paper. 


EXCHEQUER  OF  PLEAS. 

Sittings  in  Middlesex  and  London  before  the 
Honourable  James  Lord  Abinger,  Chief 
Baron  of  Her  Majesty's  Court  of  Exchequer, 
after  Hilary  Term,  1839. 

Middlesex. 

Monday,  4th,  Revenue  and  Common  Juries. 
WeS4^6th.         (Common  Juries. 
Thursday,  7th,  S 

Friday,  8th,  >  Special  &  Com.  Juries. 

Saturday,  9th,  3 

KS'/lS:  JCoVnmon  Juries. 

London. 
Saturday,  February  2nd,  (to  adjourn  only.) 
Wednesday,  13th,  Adjourn.  Day.  Com.  Juries. 
Thursday,  14th,  i 

Friday,  15th,  >  Common  Juries. 

Saturday,  16th,  3 

Monday,  18th,  ^     • 

Tuesday,  19th,  >■  Special  &  Com.  Juries. 

Wednesday,  20th,       3 
Thursday,  21st,  ^ 

Friday,  22nd,  >  Common  Juries. 

Saturday,  23rd,  3 

Sit  at  half-past  nine  o'clock. 
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Review  of  New  Bcokt — Businen  in  the  Courts. 


MONTGOMERY  ASSIZES. 

Order  in  Council,  dated  February  4,  orders 
these  Assizes  to  be  holden  at  Welshpool  in 
the  Spring,  and  at  Newtown  in  the  Sunamer, 
ofeTeiy  year. 

Keview  op  New  Books. 

Tlie  Articled    Clerk's   Assistaitt,    or 
Guide  to  the  Examination,  containing 
a  ieriei  of  Quegtione  and  Answers  rela- 
tite  to  Real  Property^  and  the  Theory 
and  Practice  of  Conveyancing^  intended 
to  assist  the  Articled  Clerk  in  preparing 
himself  for  the  Examination  required  of 
him  previous  to  his  being  admitted  to 
Practise  as  an  Attorney  or  Solicitor, 
vith  tfic  Regulations  to  be  observed  by  the 
Candidates  for  Examination,  By  A  Cov- 
TEYA>xiNG  Barrister.  London :  Henry 
Butterworth,  Law  Bookseller  aipd  Pub- 
lisher,  7,  Fleet  Street,  1839. 
Here  we  have  another  Book  of  Questions 
and  Answers,  intended  as  a  guide  to  the 
Examinations  of  Articled   Clerks  by  the 
Law  Examiners.    We  are  almost  nauseated 
^ith  these  questions  and  answers,  and  we 
said  quite  enough  in  our  last  (a)  as  to  the 
opinion  we  entertain  of  all  these  books, 
lliis  liowever  is  confined  to  conveyancing, 
and  if  there  is  any  value  to  be  placed  upon 
one  more  than  another  of  them,  this  is  the 
hmt  fte  have  seen.     The  author  gives  autho- 
rities for  what  he  writes,  and  thus  drives 
the  student  to  read  up  the  question  and  the 
answer,  if  he  be  so  inclined.     The  book  will 
be  found  a  useful  companion  or  guide  for 
the  student  to  read  from,  and  such  appears 
to  liave  been  the  author  s  simple  intention 


QUESTIONS  PUT  BY  THE   EXAMIN 
ERS  TO  APPLICANTS  FOR  ADMIS 
SIGN  AS  ATTORNIES  AT  THE  EXA- 
MINATION. 

Hilary  Term,  1839. 
COmtinuedJromp.  2'22.J 


May  a  bankrupt  be  committed  for  refusing 
to  answer  questions  touching  his  nroperty, 
though  such  answer  may  criminate  nimself? 
and  what  property  may  he  retain  for  his  own 
Use? 

On  what  grounds  must  the  allowance  of  a 
bankrupt's  certificate  be  opposed  ?  and  before 
vhat  court  must  the  opposition  be  made,  and 
vhat  are  the  cases  in  wnich,  when  allowed,  it 
njaybe  recalled? 

^  CRIMINAL  LAW  AND    PROCEEDINGS  BEFORE 
JUSTICES  OF  THE  PEACE. 

Do  any  of  the  privileges  which  exempt  cer- 


(«)  P.  220. 


tain  persons  from  being  arrested  in  civil  cases, 
extend  to  criminal  P 

Some  of  the  usual  cases  prosecuted  at  quarter 
sessions  required. 

Whether  a  person  is  liable  to  be  indicted  for 
concealing  and  applying  to  his  own  use,  pro- 
perty casually  found  by  him  ?  and  can  any 
person  be  apprehended  for  felony  without  the 
warrant  of  a  justice  ? 

What  is  the  difference  between  a  summons 
and  a  warrant  P — and  state  some  of  the  ordi- 
nary cases  in  which  you  apply  for  the  former, 
and  which  for  the  latter. 

When  the  confession  of  a  prisoner  is  re- 
jected as  evidence  against  him  P — see  Reg.  v. 
Arnold,  reported  ante,  p.  3. 

Whether  a  constable,  with  or  without  a 
warrant  for  felony,  can  break  open  the  outer 
door  of  a  house,  where  the  party  accused  is 
known  or  suspected  to  be  concealed  P 

How  many  days'  notice  of  appeal  is  neces- 
sary against  an  order  of  removal  by  magis- 
trates under  the  poor  laws  9 

What  is  embezzlement  P 

Can  one  or  more  magistrates  admit  to  bail 
persons  accused  of  felony  ? 

What  constitutes  the  offence  of  larceny  ? 

Are  there  any  other  and  what  means  of  such 
accused  persons  beine  admitted  to  bail,  and 
what  steps  are  to  be  tiucen  P 

What  are  the  effects  of  a  pardon  granted  to 
a  person  convicted  of  felony,  as  regards  the 
giving  testimony  by  that  person  afterwards  ? 

At  what  age  are  infants  amenable  to  the 
criminal  law ;  and  is  there  any  and  what  dif- 
ference in  respect  of  capital  crimes,  conunon 
misdemeanours,  or  other  offences  P 

In  what  cases  are  married  women  protected 
from  punishment  for  criminal  offences,  and 
when  are  they  not  so  protected  P 

There  are  privile^  in  which  persons  are 
exempt  from  arrest  m  civil  cases,  go  they  ex- 
tend to  criminal  cases  P 

Have  you  copied  these  questions  P 

The  candidates  are  examined  upon  these 
questions,  by  number,  in  the  practice  of  the 
Courts  of  Equity  and  Common  Law,  and  in 
one  other  branch,  but  much  must  of  course 
depend  upon  their  general  knowledge,  and  a 
candidate  must  have  had  a  very  meagre  edu- 
cation that  cannot  answer  the  whole  list  with- 
out hesitation. 

97  candidates  were  examined  at  thisSitting : 
94  passed,  and  three  were  postponed. 


VvaintHH  in  tl;e  Courtis. 

COURT  OF^ANCERY. 
Codrington  v,  Johnstone,  appeal,  part  heard 
— Johnstone  t?..  Codrincrton,  clitto---Rickmaii 
V.  Bike,  exceptions  and  further  directions — 
Trash  v.  Woodcause— Carter  v.  Howgrave^ 
ditto— Fairlie  v.  Hatwell,  ditto. 

VICE-CHANCELLOR'S  COURT. 
Russell  V.  Buchanan,  to  be  spoken  to— - 
Meredith  v,  Evans,  cause  by  order— Webb  c 
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Clayton,  further  directions  and  costs — Evans 
V.  Roberts,  ditto. 
After  which  21  unopposed  petitions. 
After  the  unopposed  petitions,  Braham  v, 
Strathmore,  petition  by  order.    And  Motions. 
ROLLS'  COURT. 
De  la  Garde  v.  Lompriere,  part  heard — 
Hedges  v.  Great  Western  Railway,  demurrer 
Wynniatt  v.  Lindow,  further  directions  and 
costs — Mence  t?.  Chinn,  exceptions,   fardier 
directions,  and  costs  —  Skelding  v.  Clare — 
Green  v,  Campbell — Lambert  v.  Hutchinson 
— Rowley  t?.  Adams,  exceptions,  further  di- 
rections, and  costs — Neame  v.  Cobb,  ditto— 
Goddard  v,  Sowerby — Du  Hourmelin  v.  Shel- 
don,  further  directions  and  costs,  and  two 
petitions — Hobson  v.  Bell,  exceptions,  further 
directions,  and  costs. 

COURT  OF  QUEEN'S  BENCH. 
Middlesex  Common  Juries. 
Palmer  v.  Brooks— M*Gowran  v.  Franklin 
—Eden  u.  Dudfield— Elderton  v.  Mullins— 
Gooddy  and  another  v.  Annandale — ^Pink  17. 
Carter  — Faulkner  v.  De  Prati— Plumer  t?. 
Hudson — Doe,  demise  Hart  &  others  t?.  Cum- 
mings — Abrahams  v,  Robinson  and  another. 
The  last  cause  is  No.  30  in  the  printed  list. 
The  following  areadded  to  the  list  by  order : — 
Bennett  v.  Burton — Richards  and  others  v, 
Baynes — Davis  t?.  Swabey — Smedly  ».  Fowler. 
COURT  OF  COMMON  PLEAS. 
Sittings  m  Banco, 
Special  Paper. 
Sittings  at  ivMi  Frius,  at  half-past  9. 
Middlesex  Common  Juries. 
Doe  demise  Goodbody  v.  Freeman  —  Eng- 
lish p.  Walker — Richards  v.  Stebbing — the 
Same  v.  the  Same — Berry  v,  Lindley — Archer 
V.  English  and  another — Gale  r.  Hogg — Big- 
nail  V.  Grale — Senior  v,  AlHnson. 
The  last  cause  is  No.  41  in  the  printed  list. 
COURT  OF  EXCHEQUER. 
Sittings  m  Banco. — New  Trial  Paper. 
Sittings  at  Nisi  Prius,  at  half-past  9. 
Middlesex  Special  Juries. 
Coyle  r.  Woodley. 

Middlesex  Common  Juries. 
Radford  and  others  v.  Smith— rBrandon  v. 
Smith— Turner  v.  Bird— Paas  v.  Price— the 
Same  r.  Nayler — Cook  t?.  Tenant. 
The  last  cause  is  the  last  in  the  printed  list. 
CENTRAL  CRIMINAL  COURT. 
Sittings,  1839. 
Monday  .        -        .        4th  February. 

Monday         -        -        -        4th  March. 
Monday         -        -        -        8th  April. 
Monday  -        -        -        13th  May. 

Monday         -        -        -        17th  June. 
Monday  -        -        -        8th  July. 

Monday         -        -        -        12th  August. 
Monday  -        -        -        16th  September. 

Monday         -        -        -        2l8t  October. 


TO  CORRESPONDENTS. 
"F.  J.  C."  — His  answer  to  Problem 
XI.  is  npt  yet  curapleto  as  to  the  present 
state  of  the  law.     We  commend  his  dili- 


gence, and  he  will  observe  that  ws  do  not 
spare  trouble. 

^^  R.  P."  is  under  consideration.  The 
question  is  one  not  only  of  importance,  but 
of  some  magnitude  in  the  detail. 

"Alpha,^  St.  Ives.— Do  not  be  dis- 
couraged— we  invite  you  to  write  on — but 
keep  every  part  of  the  Problem  before  you 
in  view,  and  do  not  attempt  to  travel  out  of 
it.  We  give  a  plain  question,  and  we  re- 
quire the  hiw  upon  thcU  question  only.  We 
am  sure  you  will  understand  our  meaning. 

"  H.  D.  M."  We  reaUy  wish  to  en- 
courage  your  industry  and  good  —  nay, 
sound  reading.  Your  answer  to  Problem 
XII.  merits  insertion,  but  you  must  give 
place  to  "  Henricus,'*  this  week.  See  our 
notice  to  Correspondents  last  week.  We  are 
fairly  smothered  with  answers  to  these 
Problems. 

Problem  XIV.  We  wish  to  throw  out 
a  hint  that  this  requires  grave  consideration 
and  some  study. 

Answers  to  Problem  XIII. — We  cannot 
insert  either  of  these  Answers — all  are  in- 
su£Bicient ;  ihe  practical  part  of  the  question 
embraces  a  large  surface,  and  is  of  great  im- 
portance to  practitioners. 

TO  SUBSCRIBERS. 

A  complete  Index  to  this  work,  with  a 
Title  Page,  will  be  published  every  six 
months. 

This  Paper  will  be  forwarded,  postage 
free,  to  any  part  of  the  United  Kingdom,  to 
Annual  Subsc^bers.  Subscription,  1/.  lOjr. 
for  the  year,  to  be  paid  in  advance. 
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LAWS  OF  REAL  PROPERTY. 

Essay  I. 
(ConHmtedJnmpage  211,) 

ON  THE  TITLE  A   PURCHASFR  MAY 
REQUIRB. 

Tke  New  Statui$  of  Limitatiom  rdaiing  to 
Red  Property,  3  &  4  W.  4.  c.  27. 


w 


fE  have  shewn  the  abolition  of  that 
most  ancient  and  highly  Yenerable  col- 
lection of  legal  forms,  (so  called  by  Black- 
stone,)  reai  and  misoed  actiane^  and  that  the 
only  actions  preserved  are  those  of  right  or 
dower;— of  dower  unde  nMl  haiety  of  quare 
tnip«iif,  and  of  ejectment;  and  ad  regards 
Copyholds,  plaints  in  the  nature  of  real  or 
mixed  actkms  are  also  abolished,  except 
iboBe  for  free  bench  or  dower. 

The  saving  oUase  enacted  by  sep.  37,  is 
now  of  no  importance,  the  limited  time 
having  expired. 

Attention  is  still  reqnired  to  the  saving 
claaae,  nc.  38,  by  which  any  person,  who, 
on  the  Ist  June,  1835,  was  deprived  of  the 
nght  of  entry  by  descent  cast,  disconti- 
moDce,  or  warranty,  might  have  main- 
tained any  writ  or  action  now  abolished,  may 
stiU  bring  the  eame  writ  or  action,  but  only 
daring  ihe  time  vrithin  which  they  must, 
voder  this  act,  have  brought  an  ejectment 
if  the^  x^i  ik  entey  had  not  been  taken 
away. 

Sec.  39  enacts  that  no  descent  cast,  db- 
continnanoe,  or  warranty  which  may  hap- 
pen, or  be  made  after  the  3Ut  December, 
Vol.  I. 


]  833,  shall  toll  or  defeat  any  right  of  entry 
or  action  for  the  recovery  of  land. 

Real  actions  having  been  abolished,  this 
enactment  became  necessary  to  stay  the 
possibility  of  the  injuries  for  which  those 
actions  had  before  been  the  remedy,  but  it 
should  be  observed  that  the  statute  takes 
no  notice  of  drforcement, 

A  discontinuance  of  estates  in  lands  and 
tenements,  is  properly  an  alienation  made 
or  suffered  by  tenant  in  tail,  or  by  any  that 
is  seized  in  auter  droity  whereby  the  issue 
in  tail,  or  the  heir  or  successor,  or  those  in 
reversion  or  remainder  are  driven  to  their 
action,^ and  cannot  enter.  10  Rep.  97.  Co. 
Litt.  325.  a.  The  peculiar  importof  the  word 
discontinuance,  is  thus  shortly  but  forcibly 
expressed  by  M.  Houard,  ^^Interruption 
du  droity  quon  a  sur  un  fondsy  par  la  vente 
qu'un\  autre  chargi  de  conserver  ce  droity  en 
afaite"  See  Anciennes  Loix  ds  FrancoiSy 
vol.  ii.  p.  435.  It  is  observed  by  Mr. 
Butler,  in  his  note  to  Co.  Litt.  325.  a.  n.  1» 
that  our  doctrine  of  discontinuance  bears 
some  analogy  to  the  doctrine  of  interrup- 
tion in  the  civil  law.  Therey  interruption, 
when  applied  to  real  property,  signifies 
the  ousting  of  a  person  from  the  possession 
of  his  land.  From  that  time  he  ceases  to 
be  the  possessor  of  it ;  and  if  he  does  not 
renew  his  possession,  but  permits  the  dis- 
possessor  to  retain  it,  he  absolutely  loses 
his  right  to  it,  and  the  dissozor  is  said  to 
acquire  it  by  prescription.  See  upon  this 
subject,  Beckford  v.  Wade,  17  Ves.  J.  87. 

Descent  east. — By  the  common  law  des* 
cents  of  corporeal  inheritances  in  fee  simple 
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took  away  the  entry  of  the  person  who  had 
the  right.  See  Co.  Litt.  238.  a.  The  out- 
lines of  this  doctrine  are  thus  summarily 
mentioned  by  Lord  Chief  Baron  Gilbert, 
in  his  Law  of  Tenures,  p.  2J.  Where  any 
man  is  disseized,  the  disseizor  has  only  the 
naked  possession,  because  the  disseizee  may 
enter  and  evict  him ;  but  against  all  other 
persons  the  disseizor  has  a  right,  and  in 
this  respect  only  can  be  said  to  have  the 
right  of  possession,  for  in  respect  to  the 
disseizee  he  has  no  right  at  all.  But  when 
a  detcent  is  cast^  the  heir  of  the  disseizor 
has  jtis  posseisionigy  because  the  disseizee 
cannot  enter  upon  his  possession  and  evict 
him,  but  is  put  to  his  real  action,  because 
the  freehold  is  cast  upon  the  heir. 

The  doctrine  of  dacent  east  did  not  apply 
if  the  claimant  was  under  any  legal  disabili- 
ties during  the  life  of  the  ancestor,  because 
in  such  cases  there  were  no  laches  or  neglect 
in  the  claimant,  and  therefore  no  descent 
took  away  his  entry,  Litt.  1. 3.  c.  6 ;  nor  did 
it  affect  copyliolds,  see  7  East.  Rep.  299 ; 
nor  cases  when  the  party  has  not  any  remedy 
but  by  entry  as  a  devisee,  id.  321.  Co.  Litt. 
240.  b.  If  a  disseizor  died  after  five  years' 
quiet  possession,  and  the  disseizee  entered, 
tiie  heir  of  the  former  might  have  main- 
tained an  ejectment,  for  the  ri^ht  of  posses- 
sion belonged  to  aim,  although  the  mere 
right  was  in  the  disseizee,  see  Smyth  v. 
Tyndale,  2  Salk.  685 ;  the  adverse  enjoy- 
ment having  ripened  into  an  apparent  right; 
and  the  law  would  not  allow  that  right 
(right  of  possession)  to  be  disturbed  without 
the  disseizee,  who  claimed  the  superior  right, 
or  right  of  property,  indicating  his  claim  by 
a  ¥nrit  of  right,  which  involved  trial  by 
battle,  abolished  by  59  Geo.  3.  c.  46. 

The  present  distinction  between  .the  right 
of  possession,  and  the  right  of  property  is, 
that  though  the  right  of  possession  may  be 
in  one  person  as  against  strangers,  and  the 
right  of  property  be  in  another,  yet  the  right 
of  property  can  exist  no  longer  as  a  mere 
right,  but  only  in  connection  with  a  right 
of  entry  at  least. 

A  warranty  is  a  covenant  real,  annexed 
to  lands  or  tenements,  (of  inheritance) 
whereby  a  man  and  his  heirs  are  bound  to 
warrant  the  same,  and  either  upon  voucher, 


or  by  judgment  in  a  vnit  of  tearrantioB  cartm 
(now  abolished)  to  yield  other  lands  and  tene- 
ments to  the  value  of  those  that  shall  be 
evicted  by  a  former  title,  or  else  may  be 
used  by  way  of  rebutter^  see  Co.  Litt.  365 
a.,  and  Mr.  Butler's  notes;  and  by  3  &  4 
W.  4.  c.  74.  s.  1 4,  all  warranties  of  land, 
which  shall  be  made  after  the  3 1  st  Dec.  1 833, 
by  any  tenant  in  tail  thereof^  shall  be  abso- 
lutely void  against  the  issue  in  tail,  and  all 
persons  whose  estates  are  to  take  effect  after 
the  determination  or  in  defeasance  of  the 
estate  tail. 

This  abolitionof  real  actions  brings  us  again 
to  the  observations  we  have  already  made 
upon  the  title  a  purchaser  should  now  re- 
quire, (a)  which  we  will  endeavour  to  support 
by  the  opinions  and  arguments  of  Convey- 
ancers of  established  reputation.  We  have 
already  shewn  an  illustration  made  by  Mr, 
Brodie(h)  as  to  the  limitation  of  time  to 
which  abstracts  should  be  confined  under 
this  statute,  and  the  reader  will  find  tliat 
gentleman's  opinion,  on  the  effect  of  this 
statute,  with  reference  chiefly  to  the  rule 
requiring  a  sixty  years'  title,  inserted  at 
large  in  a  very  able  work  (e)  recently 
published,  where  the  subject  is  discussed 
with  considerable  ability  and  much  prac- 
tical knowledge.  The  writer  of  that 
work  observes,  that,  ^  the  inquiry  most 
interesting  to  tlie  conveyancer  which  arose 
on  the  passing  of  the  Act  under  oon^- 
deration,  was,  whether  it  would  exert  any, 
and  if  any,  what  degree  of  influence,  upon 
the  estiiblished  practice  in  regard  to  the  period 
for  which  a  title  to  real  property  should  be 
deduced.  The  discussion  anticipated  the 
full  operation  of  the  Act ;  for  the  abolition 
of  real  actions  was  subject  to  the  saving 
aheady  noticed  (ss.  36,  37,  38).  By  some 
it  was  taken  for  granted  that  a  sixty  years' 
title  would  no  longer  be  required,  but  thai 
forty  years,  which  was  the  most  extended 
period  (d)  allowed  by  the  Act,  (s.  17)  would 
be  the  future  limit ;  while  others  considered 
that  the  practice  wouid  rwnwn  vstakered. 


(a)  Ante,  pp.  2,  3,  50. 
(6)  Ante,  p.  2. 
(e)  Hayes's  CoDyeyaociDg. 
(d)  See  Doe  «.  Bremstoo,  3  Adolph.  &  £.  63 ;  4 
NSV.&M.664. 
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The  writer  ventured  to  support  tlie  loiter 
'opinioHy  by  the  following  arguments.  In 
order  to  solve  the  question,  it  is  necessary 
to  consider  how  far  the  practice  is  founded 
upon  the  old  statutory  limitation,  and  how 
fsur  that  foundation  is  removed  by  new  enact- 
ments. Those  who  assume,  that,  after  the 
lap0e  of  mzty  years,  which  was  the  period 
of  limitation  to  a  writ  of  right,  the  extreme 
remedy  of  the  old  law,  all  danger  of  eviction 
was  at  an  end,  and  that,  there/ore^  sixty  years 
was  adopted  as  the  period  for  the  deduc- 
tion of  titles,  are  clearly  in  error,  since  in 
the  case  of  a  sale  or  mortgage  of  land, 
limited  for  life,  or  in  tail,  the  remainder- 
man or  revisioner  might  certainly  have  re- 
covered within  20  years  after  his  right 
accrued  by  the  determination,  at  any  period, 
however  distant  from  the  transaction,  (e) 
of  the  estate  for  life  or  in  tail,  notwithstand 
ing  any  length  of  enjoyment  as  against  the 
owner  or  successive  owners  of  that  estate ; 
and  20  years  was  the  shortest  allowance, 
for  the  time  of  limitation  was  liable  to  be 
extended,  perhaps  indefinitely,  by  disabi 
lities  on  the  part  of  the  claimants." 
(Tabs  eontmued.) 


TO  THS  EDITOR  OF  THE  LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  XII. 

(CmMludtdfrom  p.  233.) 

What  is  an  Estate  in  Dower? — and  tthat 

are  the  Requisites  to  Dower  ? 

The  law  of  dower  has  been  much  altered 
by  the  8  &  4  Wil.  4.  c.  105,  which  came 
into  operation  on  the  1st  January,  1834. 
Pievious  to  the  passing  of  that  Act,  three 
things  were  necessary  to  the  creation  of 
dower,  viz.  marriage,  seizin,  *and  death  of 
the  husband ;  but  by  the  new  Dower  Act, 
the  legal  seizin  of  the  husband  is  no  longer 
necoBsaiy,  for  by  the  2nd  section  of  the  Act 
it  IB  enacted,  ^*  that  when  a  husband  shall 
die  beneficially  entitled  to  any  land  for  an 
interest  which  shall  not  entitle  his  widow 
to  dower  out  of  ibe  same  at  law,  and  such 
interest,  whether  wholly  equitable,  or  partly 
legal  and  partly  equitable,  shall  be  an  estate 
of  inheritance  in  possesdon,  or  equal  to  an 
estate  of  inheritance  in  possession  (other  than 


(«)  See  12  Vm.  J.  248. 


an  estate  in  joint  tenancy),  then  his  widow 
shall  be  entitled  in  equity  to  dower  out  of 
the  same  land."  And  by  the  Srd  section, ' 
^'  when  a  husband  shall  have  been  entitled 
to  a  right  of  entry  or  action  in  any  land, 
and  his  widow  would  be  entitled  to  dower 
out  of  the  same,  if  he  had  recovered  pos- 
sesion, she  shall  be  entitled  to  dower  out 
of  the  same,  although  her  husband  shall  not 
have  recovered  possession  thereof.  Provided 
that  such  dower  be  sued  for  or  obtained 
within  the  period  during  which  such  right 
of  entry  or  action  might  be  (enforced." 

By  the  old  law,  if  the  husband  aliened 
the  lands,  he  aliened  them  subject  to  dower ; 
but  now  no  widow,  married  since  the  1st 
of  January,  1834,  can  be  entitled  to  dower 
out  of  lands  absolutely  disposed  of  by  her 
husband  in  his  lifetime,  or  by  his  wilL  (See 
section  4.) 

3rd.  Of  the  different  species  of  dower. — 
There  were  formeriy  five  species  of  dower, 
viz.  Dower  by  the  common  law,  which  I 
have  already  described.  Dower  by  custom, 
as  that  the  wife  shall  have  half  of  the  hus- 
band's lands— in  some  places  the  whole — 
and  in  some  only  a  quarter,  Litt.  s.  .37.  Co. 
liU.  33  b.  21  Edw.  4.  53.  4. ;  by  custom 
a  woman  may  be  endowed  of  the  profits  of 
mines,  &c.  Dal.  2.  These  are  the  only  two 
species  of  dower  now  in  existence.  Dower, 
ad  ostium  eeelesicB^  was,  where  a  man  of  full 
age  publicly  at  the  church  door,  after  affiance 
made  and  troth  plighted  between  them,  did 
endow  his  wife  vrith  the  whole,  or  such 
quantity  as  he  pleased  of  his  lands,  and  in 
such  case  the  wife  might  have  entered 
without  the  assignment  of  any  one.  Litt. 
s.  39.  Dower  ex  assensu  patris,  was  a 
species  of  dower  ad  ostium  ecclesioj^  and  was 
made  when  the  husband's  fiither  was  alive, 
the  son,  by  his  consent  expressly  given, 
endowing  hb  wife  with  part  of  his  fether's 
lands.  But  these  two  last  species  of  dower 
were  abolished  by  the  3  &  4  WiL  4.  c.  105. 
s.  1 3.  The  remaining  one,  viz.  dower  de  la 
plus  heUe^  or  de  la  pluis  beale^  was  abolished 
together  with  the  military  tenures  to  which 
it  belonged.t2  Bl.  Com.  133. 

4thly,  The  incidents  to  dower. — ^The 
estate  in  dower  attaches  on  the  instant  of 
marriage.  1  Cm.  Dig.  184, 188.    And  the 
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tenant  holds  of  the  heir  by  fealty,  Glib. 
Uses,  357.  discharged  from  all  incumbrances, 
and  is  entitled  to  emblements,  2  Inst.  80; 
1  Cru.  Dig.  175 ;  but  see  Co.  Litt.  32a.  n.7. 

5thly,  The  assignment  of  dower. — By 
virtue  of  the  charter  of  Henry  1,  and  after- 
wards by  Magna  Charta,  the  widow  is 
allowed  to  remain  in  the  capital  mansion- 
house  of  her  husband's  for  the  space  of  forty 
days  after  his  death,  which  term  is  called 
her  quarantine,  (a)  though  before  the  Con- 
quest she  might  have  had  it  for  a  year.  Co. 
litt.  32  b.  The  wife  during  her  quarantine 
shall  have  de  bonis  viri,  2  Inst.  17.  During 
these  forty  days  the  dower  must  be  assigned 
by  the  heir  of  the  husband  or  his  guardian; 
and  if  the  heir  or  guardian  should  not  assign 
her  dower,  or  assign  it  unfairly,  the  widow 
has  her  remedy  at  law,  and  the  sheriff  is 
appointed  to  assign  it ;  but  the  most  usual 
way  is  to  file  a  bill  in  equity.  If  excessive 
dower  is  assigned  by  the  heir  when  an  in- 
fant, or  by  the  guardian,  a  writ  of  admea- 
surement of  dower  lies.  Taunt.  402.  If  she 
is  endowed  of  such  things  as  are  divisible, 
they  must  be  set  out  by  metes  and  bounds ; 
but  if  they  are  not  capable  of  being  divided, 
then  she  must  be  endowed  specially,  as  of 
the  third  presentation  to  a  church,  the  third 
profits  of  an  office,  and  the  like.  2  BI.  Com. 
13G.  Co.  Litt.  32. 

6thly,  The  remedy  of  dower. — This  is 
either  by  action  or  by  bill  in  equity.  The 
remedy  by  action  before  assignment  is  by 
writ  of  dower  unde  nihil  hahety  but  after 
assignment,  by  writ  of  dower  only.  But 
the  most  usual  way  is  by  bill  in  equity, 
when  every  assistance  is  given  her  to  estab- 
lish her  right  to  dower,  and  complete  relief 
when  the  right  is  ascertained.  Curtis  f . 
Curtis,  2  Bro.  C.C.  634;  Mundy  «.  Mundy, 
4  Bro.  C.C.  294;  and  Ves.  jun.  112. 

I  come  now  to  the  last  part  of  my  inquiry, 
viz.  the  method  of  barring  or  destroying 
dower. — A  woman  may  not  only  be  barred 
of  her  dower,  by  a  divorce,  elopement, 
being  an  alien,  and  by  the  treason  of  her 

(•)  This  term  is  made  use  of  in  law  to  ngoily  the 
wnmber  of  40  days,  whether  applied  to  this  occasiod  or 
mny  other;  in  ftariicular,  it  signiBes  the  40  days 
whioh  penoos  coming  from  infected  oountiiee  aie 
ohlieed  to  wait  before  they  are  permitted  to  land  in 
Ennaod. — Ed. 


husband,  as  I  have  already  shown,  but  also 
by  detaining  the  title  deeds  from  the  heir, 
until  she  restores  them.  Co.  Litt.  89.  She 
also  might  have  been  barred  of  her  dower 
by  levying  a  fine,  or  suffering  a  recovery 
of  the  lands  during  her  coverture,  when 
those  modes  of  assurances  were  in  existence. 
By  the  statute  of  Gloucester,  6  Edw.  1.  c.7. 
if  a  dowager  aliens  the  lands  assigned  her 
for  dower,  she  forfeits  them  ipso  facto;  and 
the  heir  may  recover  them  by  action.  By 
the  3  &  4  Wil.  4.  c.  105.  the  power  of  the 
husband  over  the  dower  of  the  wife  has 
been  much  enlarged.  By  sec.  5.  of  the  act 
it  is  enacted,  that  all  partial  estates  and 
interests,  and  all  charges  created  by  any  dis- 
position or  will  of  the  husband,  and  all 
debts,  incumbrances,  contracts,  and  engage- 
ments, to  whicli  his  land  shall  be  liable, 
shall  be  valid  and  effectual,  as  against  the 
right  of  his  widow  to  dower.  It  is  abo 
enacted  by  sec.  6.  that  a  widow  shall  not  be 
entitled  to  dower  out  of  any  land  of  her 
husband,  when  in  the  deed  by  which  such 
land  was  conveyed  to  him,  or  by  any  deed 
executed  by  him,  (or  by  his  will,  sec.  7.)  it 
shall  be  declared,  ''  that  his  widow  shall  not 
be  entitled  to  dower  out  of  such  land."  So 
that  the  wife  may  be  barred  of  her  dower 
by  her  husband  by  any  deed  executed  in  his 
lifetime,  or  by  his  will.  It  is  necessary  to 
bear  in  mind  that  this  act  only  extends 
to  the  dower  of  widows  married  since 
the  1st  January,  1834.  The  title  to 
dower  of  widows  married  on  or  before 
that  time  could  only  be  defeated  by  fine  or 
recovery,  when  those  assurances  existed;  but 
since  their  abolition  by  the  3  &  4  WiL  4. 
c.  74.  can  be  barred  by  the  deed  substituted 
in  their  stead.  The  right  of  dower  has  been 
greatly  diminished  by  jointures  as  regulated 
by  the  statute  27  Hen.  8.  c.  10,  and  by 
the  general  practice  of  conveying  lands  on  a 
purchase,  to  uhm  to  bar  dower, — a  con- 
trivance, it  is  said,  invented  by  Mr.  Feame 
to  evade  the  claim  to  dower,  and  which  has 
been  the  practice  of  conveyancers  for  the 
last  fifty  years.  Under  the  new  act  a 
declaration  in  a  deed,  that  dower  shaU  not 
attach  is  sufficient 

Hembicus. 
Middle  Temple,  Feb.  4,  1839. 
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What  is  an  Estate  op  Inheritance  in 
Fee  Simple  ? 


Impenal  ^arltamtnt 


HOUSE    OF    COMMON& 

LEGAL  BUSINESS.— JJV*.  12. 

England. 

Vendors  and  Purchasers, 

Sir  E.  Sugden  obtained  leave  to  brin?  in  a 
bill  for  the  better  protection  of  purchasers 
against  judgments,  Crown  debts,  and  fiats  in 
bankruptcy.  The  remedies  he  proposed  in 
the  several  cases  were — 

First,  as  to  judgments,  that  there  might  be 
one  registry  office,  and  that  every  judgment 
creditor  should  renew  his  entry  every  five 
yean,  or  lose  the  benefit  of  it. 

Second,  that  all  accountants  of  the  Crown 
should  be  entered  in  a  register,  to  be  kept  in 
the  Court  of  Exchequer. 

And  third,  that  where  a  person  purchased  an 
estate  without  notice  of  any  prior  act  of  bank- 
roptcy  on  the  part  of  the  vendor,  the  sale 
should  not  be  invalidated ;  but  that  if  he  had 
received  notice,  that  the  estate  should  be 
liable  for  12  months. 

Feb.U, 
Liberty  of  the  Press. 

LIBEL. 

Mr.  CfCanneU  moved  for  leave  to  bring  in  a 
Bill  to  secure  the  Liberty  of  the  Press,  and  to 
check  vexatious  actions  for  libel. 


Scotland. 

Bankruptcy. 

fVrOs. 

HeritaUe  Securities. 

Registration  of  Leases. 

Securities  for  Debt. 

Crown  Charters. 

The  Lard-Advocate  obtained  leave  to  bring 
in  the  following  bills — ^viz.,  a  Bill  for  Regu- 
lating the  Sequestratioti  of  the  Estates  of 
Banimipts  in  Scotland. 

A  Bill  to  amend  the  Law  of  Scotland  in 
matters  relating  to  Bankruptcy. 

A  Bill  to  facilitate  the  preparation  of  Writs 
in  Scotland. 

A  BUI  to  facilitate  the  constitution,  trans- 
mission, and  extinction  of  Heritable  Securities 
for  Debts  in  Scotland 

A  Bill  to  provide  for  the  Registration  of 
Leases  of  long  duration  in  Scotland,  and  to 
mutate  the  constitution,  transmission,  and 
extinction  of  Securities  for  Debt  therein. 


And  a  Bill  to  regulate  and  improve  the 
passing  of  Crown  Charters  in  Scotland. 


ADMINISTRATION  OP  JUSTICE. 
Mr.  fFaUacefmoved  for  a  select  committee  to 
enquire  into  the  mode  of  administering  justice  in 
Scotland ;  and  saidhe  would  endeavour  to  divest 
it  of  everything  which  was  calculated  to  give 
it  the  complexion  of  party.  From  returns  he 
held  in  his  hand  from  the  courts  of  common- 
law  in  Westminster,  and  from  the  Court  of 
Session,  of  which  he  was  speaking,  in  Scot- 
land, for  the  same  year,  1836,  it  appeared  that 
the  cases  in  the  former  amounted,  during  that 
year,  to  upwardis  of  90,000,  of  which  46,000 
had  been  in  the  Queen's  Bench,  and  of  which 
1,600  had  been  litigated.  Now,  in  the  Court 
of  Session,  there  were  thirteen  supreme  judges. 
The  number  of  reclaiming  notices  before  the 
five  Lords  ordinary  in  1 836,  amounted  to  1 ,770 ; 
in  the  inner  Court  to  456;  the  proceedings 
chiefly  formal^  being  in  number  1,734;  the 
total  amounting  but  to  3,960  cases  for  13 
judges,  while  in  England,  with  ten  judges, 
they  had  had  upwards  of  90,000.  And  now  a 
word  or  two  with  regard  to  the  sheriffs.  He 
had  got  the  returns  of  last  year  reduced  to 
figures,  which  were  very  extraordinary.  By 
the  amended  return,  which  he  held  in  his 
hand,  of  the  sherifs  for  the  county  of  Renfrew, 
under  the  act  of  sederunt,  made  by  the  Court 
of  Session,  it  appeared  that  the  average  endur- 
ance of  actions  in  their  courts— aU  short  ac- 
tions being  excluded— was  no  less  a  time  than 
1,193  days,  or  three  years  and  98  days;  that 
the  average  time  they  gave  judgment  was  foui* 
days,  and  that  the  average  time  of  waiting  in 
the  sherifi^s  house  for  judgment  was  277  days. 
He  might  be  told  that  a  royal  commission  had 
been  appointed,  and  had  sat  for  the  purpose 
of  doing  what  he  proposed  to  do  by  the  com- 
mittee for  which  he  was  moving.  But  he 
would  read  to  the  house  the  opinion  of  one  of 
the  present  judges  respecting  tnat  commission ; 
his  words  were  these;  "  My  friends,  as  there  is 
no  reporter '  present  I  may  quietly  tell  you 
that  you  need  be  under  no  apprenension  on 
accoimt  of  the  commission,  or  think  that  it 
will  injure  the  court  of  session  practice.  The 
commissioners  are  a  set  of  old  advocates  and 
writers,  and  are  too  shrewd  and  sensible  to 
break  tiieir  own  heads." — Committee  Ordered. 


Sato  Vitpoxti. 

ROLLS  COURT.-Vflw.  26. 

Littler  v.  Thomson. 

Injunction. 

Nursery  Ground — Whether  Trees  and  Hedge 
Botes  are  to  be  considered  as  the  Stock  in 
Trade  belonging  to  the  Lessee? 

Motion  to  dissolve  an  injunction  for  re- 
straining the  defendant  from  selling,  cutting 
down,  or  removing  any  full-grown  tress,  or 
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any  other  than  such  trees  or  shrubs  as  might 
be  removed  by  the  defendant  in  the  ordinary 
course  of  his  business  as  a  nurseryman  from  a 
nursery-ground  at  Mile-end,  of  which  he  was 
the  occupant  under  a  lease  that  was  expired. 

Mr.  Kindersleif,  for  the  defendant,  said  it 
was  an  ex  parte  miunction,  mnted  upon  the 
statement  of  the  plaintiff,  who  had  purchased 
a  nursery-sTound ;  that  the  defendant  had  been 
in  possessfon  under  a  lease  which  expired  at 
Michaelmas,  1836 ;  that  he  was  holding  over, 
and  selling  off  not  only  the  stock  and  shrubs, 
but  also  large  trees  which  he  was  not  entitled 
to  remove.  The  lease  was  for  sixty  years, 
from  Michaelmas,  1776;  and  itappearea  that 
shortly  before  September,  1836,  tne  defendant 
proposed,  if  allowed  to  remain  in  possession 
for  six  months  after  the  end  of  the  lease,  to 
pay  lOOA,  and  this  being  acceded  to,  the  de- 
fendant paid  the  100/.,  and  was  to  continue 
imtil  March  25, 1837.  After  which  the  plain- 
tiff applied  for  possession,  which  the  defendant 
refused  to  give,  but  it  was  given  last  autumn. 
On  October  17,  1838,  the  defendant  dis- 
tributed handbOls,  advertising  the  sale  of  his 
nursery  stock.  The  plaintiff  said  he  did  not 
infer  from  those  bills  that  the  defendant  in- 
tended to  sell  any  large  standard  trees,  but 
to  sell  only  what  tne  plaintiff  considered  to  be 
the  nursery  stock ;  but  that,  on  the  22nd  of 
October,  tne  defendant  printed  a  catalogue, 
which  contained  these  words — "together  with 
the  whole  of  the  nursery-stock,  consisting  of 
large  and  ornamental  trees,  and  shrubs,  forest 
trees,  &c.  ;**  and  he  stated  that  the  catalo^e 
included  various  lar^e  standard  trees,  standing 
for  ornament,  growing  upon  the  part  of  the 
land  retained  by  the  defelldant,  of  too  large  a 
growth  to  be  transplanted  alive,  many  of  which 
were  planted  before  the  date  of  the  lease,  in 
1776.  Many  witnesses  swore  the  trees  could 
not  be  transplanted,  but  the  defendant's  wit- 
nesses said  they  might  by  means  of  modem 
improvements— the  purple  beach,  the  cedar 
of  Lebanon,  gymnopticus  glinditschia,  &c, 
which  he  said  were  exotics,  and  to  be  con- 
sidered as  planted  for  nursery  purposes. 

Mr.  Pemberton,  for  the  plaintiff;  in  support 
of  the  injimction,  said,  no  injurv  was  by  it 
imposed  upon  the  defendant,  for  lie  had  not 
been  restrained  from  selling  any  shrubs.  The 
injunction  was  granted  on  the  29th  of  Octo- 
ber last,  and  in  the  next  number  of  the  Gar- 
dener^ Gazette  an  attack  appeared  upon  the 
plaintiff  char^g  his  witnesses  with  igno- 
rance and  perjury.  It  stated  tfie  catute  to  be 
the  common  canse  of  all  nurserymen  against 
landlords,  and  that  the  principle  of  it  was 
utterly  to  ruin  the  trade  m  which  the  defen- 
dant and  all  other  nurserymen  were  concerned, 
and  expressed  a  hope  that  the  defendant 
would  spare  no  pains  or  expense  to  brin^  the 
parties  to  justice.  It  stated  that  by  injunc- 
tion Thomson  was  precluded  from  selling  any 
standard  trees  or  fruit  trees.  This  was  not 
true,  for  the  injunction  did  not  prevent  the 
defendant  from  removing  or  selling  anything 
he  was  entitled  to  selL  It  said  that  "In 
Thomson's  person  the  interest  of  nurserymen 


in  general  was  involved."  On  the  7th  of 
November  there  was  another  article,  and  on 
the  22d  of  December  other  attacks  were  made, 
in  the  grossest  and  most  abusive  terms,  upon 
the  parties  concerned  in  the  cause,  pointmg 
out  tnat  the  law,  if  laid  down,  would  be  ruin- 
ous to  all  the  nurserymen,  and  that  the  affi- 
davits completely  displaced  the  plaintiff's 
case.  He  trusted  that  this  mode  of  defending 
the  cause  would  meet  with  the  severest  repro- 
bation from  the  Court  Ex  parte  injunctions, 
if  obtained  by  stating  what  was  untrue,  or 
suppressing  what  was  material,  would  be  al- 
ways dissolved.  The  party  complaining  must 
come  forward  at  the  time  when  injured. 
Possession  of  part  of  the  premises  was  to  be 
given  in  May,  1838,  and  there  was  a  contro- 
versy as  to  the  time  when  the  other  part  was 
to  be  given  up.  That  which  was  dehvered  up 
was  to  be  built  on ;  it  was  of  necessity  thiU: 
every  thing  should  be  removed  before  the 
building  could  be  erected.  The  plaintiff 
understood  that  the  defendant  was  to  clear  off; 
but  the  defendant  denied  that  The  defen- 
dant had  not  come  at  the  earliest  period  he 
could  to  dissolve  the  injunction.  The  question 
was  whether  the  defendant  could  be  justified 
in  doing  what  he  had  threatened  to  do.  He 
was  restrained  from  removing  any  full-grown 
or  standard  timber,  fruit,  or  other  trees,  or  any 
hedge  on  the  land,  other  than  such  trees  or 
shrubs  as  might  or  could  be  removed  in  the 
ordinary  course  of  the  business  of  a  nursery- 
man. The  defendant's  argument  was,  not 
that  the  lease  or  the  contract  with  the  plaintiff 
save  the  defendant  any  right,  but  that  under 
Uie  ordinary  course  of  the  business  of  nursery- 
men he  was  entitled  to  remove  what  he  bad 
contemplated  removing.  On  that  course  of 
business  the  law  was  incontrovertible— it  was 
the  same  between  landlord  and  tenant  as  be- 
tween heir  and  executor.  The  rule  was  uni- 
versal, and  was  stated  by  Mr.  Baron  Parke  in 
"  Macintosh  v.  Trotter,"  3  Meeson  &  Welby. 
Whatever  was  attached  to  the  freehold,  be- 
longed to  the  freehold.  Those  who  sought  to 
remove  were  to  make  out  the  exception.  Even 
plants  in  pots,  if  let  into  the  ground,  would 
belong  to  the  owner  of  the  soil.  Relaxation 
had  been  made  for  the  purposes  of  trade,  and 
in  consequence  a  nurseryman  hadari^tto 
remove  vmat  by  the  course  of  his  business  he 
could  remove,  and  nothing  else.  Where  land 
was  let  with  trees  standing  upon  it,  the  lessee 
had  no  more  right  to  remove  tnem  because  the 
land  was  let  as  a  nursery  ground  than  he 
would  have  if  let  as  an  orchard.  There  was 
no  difficulty  in  ascertaining  what  could  be 
transplanted.  A  nursery  ground,  like  a  nur- 
sery room,  was  for  the  growth  of  young  plants. 
It  was  no  part  of  the  trade  of  a  nurseryman  to 
grow  oaks  or  beech  for  transplantation.  What 
was  planted  for  the  purpose  of  being  removed 
was  planted  for  the  sake  of  trade,  and  might 
therefore  be  removed ;  but  even  these  nlants, 
if  suffered  to  grow,  might  be  out  of  the  ex- 
emption allowed  in  favour  of  trade,  and  the 
nurseryman  must  prove  what  he  removes  to  be 
within  the  exemption.    The  defendant  bad  to 
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prove  his  right  to  the  subjects  of  controversf, 
the  cherrv  trees,  the  purple  beech,  the  gUn- 
ditsehia,  &c.  Nunerymea  used  many  pumts 
for  tiansplaoting,  but  there  were  other  pur- 
poses for  which  they  also  used  them,  as  graft- 
ing, that  the  grafts  might  be  sold  as  specimens 
or  show  trees,  and  they  were  not  to  be  re- 
mored.  There  was  a  difference  between  trees 
and  shrubs ;  the  presumption  was  that  shrubs 
were  to  be  removed,  and  trees  not.  The  pur- 
ple beech  was  a  standard  tree.  Cobbctt  said 
there  was  no  timber  to  compare  to  the  locust 
tree.  The  test  was,  were  they  planted  as 
nursery  or  timber  trees  ?  There  was  no  right 
to  remove  the  yew  hedges,  for  they  were  not 
planted  to  be  removed  or  sold.  He  trusted 
that  the  injunction  would  be  continued. 

Mr.  Kmdersley  replied,  and  argued  that 
exotic  plants  brought  over  for  nursery  pur- 
poses were  not  to  be  considered  in  the  light  of 
timber  trees,  although  the  wood  might  make 
good  timber,  for  they  were  planted  for  the 
nursery  business.  Tne  exotic  cedar  of  Le- 
banon, with  which  Solomon  built  the  Temple, 
might  be  exceeding  food  timber,  but  a  nur- 
seryman would  consider  such  a  plant  only  as 
an  exotic,  and  an  article  of  his  trade.  That 
was  the  case  of  the  purple  beech  and  the  other 
trees,  which  all  fell  within  the  exemption 
allowed  for  the  sake  of  trade,  and  mignt  be 
removed. 

Lord  Lanodalb  said,  the  question  is,  whe- 
ther the  trees  and  hedge-rows  planted  in  the 
garden  are  to  be  considered  as  the  stock  in 
trade  belonging  to  the  lessee  ?  It  is  admitted 
that  dissolving  the  injunction  would  be  set- 
tling the  question,  and  that  the  defendant 
woiild  immediately  proceed  to  cut  down  and 
sell  the  trees,  &c.  Therefore  dissolving  the 
injunction  would  be  destroying^  the  property, 
which  was  the  subject  matter  in  dispute.  It 
was  contended  tluU  all  trees  of  every  kind 
belonged  to  the  lessee,  and  could  be  sold,  but 
he  considered  there  might  be  trees  and  hedge- 
rows which  were  planted  for  shelter,  and 
could  not  belong  to  the  lessee.  It  was  said, 
trees  annexed  to  the  soil  belonged  to  the  soil, 
but  it  did  not  follow  that  every  tree  was  part 
of  the  stock  in  trade  belonging  to  a  nursery- 
man. He  would  not  decide  the  miestion  until 
the  defendant  had  made  his  affidavits,  •  and 
then  it  might  be  mentioned  again.  There 
most  be  some  further  inquiry  upon  the  sub- 
ject He  had  his  opinion,  out  would  not  state 
it  imtil  the  motion  was  mentioned  again. 

The  property  in  trees  is  vested  in  the 
owner  of  the  inheritance  of  the  land  upon 
which  they  grow;  for  the  property  in  treet^ 
or  that  whi<m  is  likely  to  become  timber,  is 
in  the  landlordy  and  the  property  in  buiheSy 
(ft  tieea,  not  timber,  is  in  the  tenant;  even 
wlien  they  are  cut — ^the  landlord  cannot 
maintain  trespass  against  a  stranger  for 
cnitlng  bushes  and  thorns  growing  in  a 
hedge,  although  cut  improperly,  if  assented 
to  by  the  tenant;  see  Berriman  v.  Peacock, 


9  Bing.  384.  8.  C.  2  Moore  &  S.  524.  In 
Holder  v.  Coates,  Mood  &  M,  112.  it  was 
recently  held  by  Littledale  J.  that  if  a  tree 
grows  near  the  confines  of  the  land  of  two 
parties,  so  that  the  roots  extend  into  the 
soil  of  each,  the  property  in  the  tree  belongs 
to  the  owner  of  that  land  in  which  the  tree 
was  first  sown  or  plaAted ;  see  Waterman  v. 
Soaper,  1  Ld.  Raym.  737.  Masters  t?.  Pollic, 
2  Roll.  Rep.  141.  Anon.  id.  255.  With 
regard  to  nursery  pounds  it  was  held  in 
Wyndham  v.  Way,  Taunt  316.  that 
a  farmer  who  raises  young  fruit  trees 
is  not  entitled  to  sell  them,  but  it  is  other^ 
leise  of  a  nuneryman  by  trade^  even  a  border 
of  box  cannot  be  removed  by  the  tenant 
who  planted  it,  that  is  not  a  gardener  ;  see 
Empson  v.  Soden,  1  Nev.  &  M.  720.  S.  C. 
4  Bam.  &  Cr.  655.— Ep. 


Feb.  9. 


Green  &  another  v.  Campbell  &  others. 
Trusts  for  the  separate  use  of  unmarried  women. 

In  this  case,  it  appeared  that  in  1829  Sir  J. 
J.  Stewart  naichhis  addresses  to  the  plaintiff's 
wife,  then  Miss  Homman,  and  was  accepted 
by  her,  but  the  match  afterwards  went  off. 
Upon  that  occasion,  Sir  J.  J.  Stewart,  by  way 
of  compensation,  executed  a  deed  by  which 
he  covenanted  to  transfer  to  the  defendants 
10,000/.  Consols,  upon  trust  to  pay  the  divi- 
dends during  the  life  of  the  lady  into  her  own 
hands,  or  to  such  persons* as  she  should  by 
writing  signed  by  her,  but  not  by  way  of  anti- 
cipation, appoint,  for  her  separate  use,  and 
after  her  death  the  principal  was  to  be  paid  to 
Sir  J.  J.  Stewart  or  nis  representatives.  There 
was  also  a  proviso  in  the  deed  that  the  trustees 
were,  at  the  request  of  the  lady,  to  be  signified 
by  a  deed  to  be  executed  by  her  in  the  presence 
of  two  witnesses,  at  any  time  within  ten  years, 
to  raise  5000/.  out  of  the  stock,  and  pay  it  to 
her,  and  thereupon  the  income  was  to  cease. 
The  stock  was  accordingly  transferred,  and 
was  in  the  names  of  the  defendants. '  Miss 
Homman  afterwards  married  the  plaintiff^  and 
as  Mrs.  Greto,  she  executed  a  deed-poll, 
appointing  the  5,000/.  to  be  paid  to  herself  in 
lieu  of  her  life  interest  in  the  dividends  of  the 
10,000/L  stock.  Application  was  accordingly 
made  to  the  tpistees,  but  they  refused  compli- 
ance by  the  direction  of  Sir  J.  J.  Stewart,  and 
the  smt  was  instituted  to  compel  a  transfer  by 
the  trustees. 

Lord  Lanodale.— The  stock  was  vested  in 
trustees,  that  the  dividends  should  be  paid  to 
such  persons  as  the  lady  might  appoint,  for  her 
separate  use,  without  power  ot  anticipation. 
These  words  must  have  been  made  use  of  in 
contemplation  of  her  marrying,  for  they  could 
have  no  other  object  in  view;  and  therefore  it 
was  not  intended  that  marriage  should  take 
away  her  option.  The  deed,  notwithstandina 
her  coverture,  must  be  considered  as  a  valia 
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request  to  the  trustees.  The  5000/.  must  be 
paid  into  court,  and  the  lady  must  be  separately 
examined  how  and  in  what  manner  she  desired 
to  have  it  applied.  If  the  opposition  to  the 
bill  had  been  made  to  secure  the  lady's  sepa- 
rate interest,  it  would  have  been  reasonable  to 
have  given  the  costs  to  Sir  J.  J.  Stewart,  but 
that  was  not  the  case,  and  they  must  come  out 
of  the  fund. 

We  refer  to  the  Editor's  Letter  to  the  Lord 
Chancellor  (a)  upon  this  highly  important 
subject.  We  will  here  add  what  is  the  ciM 
law.  By  the  civil  law  the  father  gave  the 
dloa^  which  was  the  estate  of  the  wife  given 
on  the  marriage ;  and  if  it  consisted  of  matter 
moveable^  the  husband  had  the  possession, 
but  was  bound  to  restitution  at  his  death ; 
and  even  an  action  was  allowed  to  the  wife, 
in  case  the  husband  fell  to  decay,  to  recover 
during  his  life.  If  it  consisted  of  things  im- 
moveable^ the  husband  could  not  alien  with- 
out the  consent  of  his  wife,  by  the  Julian 
law.  And  by  Jiutinian's  Reformation^  he 
could  not  alieUy  though  with  her  consent » 
Constante  matrimonio  rei  dotalis  dominium 
civile  penes  maritumest  naturale  penes  ux- 
orem.  Dig.  li.  23.  tit.  2.  Aejure  dotium. 
lb.  tit.  5.    De/undo  dotali, 

BAIL  COURT. 

{Before  Mr.  Justice  Patteson.) 

HOary  Term,  1839. 

WiNTLB  V.  Lord  Chetwtnd. 

Fieri  facias, — ins^i^Jicimt  return. 

k  fieri  facias  had  been  issued  upon  a  judg- 
ment directed  to  the  sheriff  of  Oxfordshire, 
upon  which  the  sheriff  returned  that  by  vir- 
tue of  that  writ,  and  of  another  writ  of  fieri 
fadas  to  him  directed,  he  had  taken  goods 
of  the  defendant,  the  value  of  which  to  him 
was  tmknown,  and  which  remained  in  his 
hands  for  want  of  buvers. 

Mr.  Hoggins  for  tne  plaintiff,  applied  for  a 
rule  to  shew  cause  why  the  sheriff  should  not 
amend  the  return,  or  why  it  should  not  be 
quashed,  upon  the  ground,  that  as  it  stood,  it 
was  informal  and  meant  nothing. 

Rule  granted, 

PREROGATIVE  COURT.— /cm.  24. 

MuNDT  V.  Slaughter. 

In  re  wiU,  T.  Chitty. 

Executors —  Witnesses  in  a  suit — their  com" 
petency  as  such  after  renunciation. 

It  a][)peared  that  the  testator  had  bequeathed 
the  residue  of  his  property  to  his  three  execu- 
tors.    One  of  them  (Mr.    Butterfield),   in 

(a)  Page  225. 


order,  to  quaUfy  himself  to  be  examined  as  a 
witness  in  this  cause,  had  xenou4ced  his  exe- 
cutorshipt  executed  a  conveyance  of  his  in- 
terest in  the  real  estate  to  one  of  bia  co- 
executors,  and  released  his  legacy.  The  con- 
veyance bore  date  antecedent  to  the  renun- 
ciation being  recorded. 

The  Queen's  Advocate  contended  that  under 
these  circumstances,  Mr.  Butterfield  had  not 
divested  himself  of  an  interest  under  the  will, 
so  as  to  render  him  a  competent  witness  to  be 
examined  in  this  suit. 

Sir  H.  Jenner  held  that  by  the  renunciation, 
(although  executed  after  the  conveyance)  the 
executor  had  sufficiently  divested  nimself  of 
his  interest  so  as  to  be  a  competent  witness 
in  the  suit. 


FORMS  OP  WRITS. 

It  is  ordered,  that  the  following  Forms  of 
Writs,  framed  by  the  Judges  pursuant  to  the 
statute  1  &  2  Victoria,  c.  110,  s.  20,  be  used 
from  and  after  the  first  day  of  March  next, 
with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  court  in  which 
the  action  is  depending,  the  character  of  the 
parties,  or  the  circumstances  of  the  case  may 
render  necessary,  but  that  any  variance,  not 
being  in  matter  of  substance,  shall  not  affect 
the  validity  of  the  writs  sued  out. 

No.  I. — Writ  of  Elegit  upon  a  Judgment  in  the 
Court  of  Queen's  Bench^  m  an  action  of 
assumpsit. 

Victoria,  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  De&nder  of  the  Faith,  to  the  Sheriff 

of meting.    Whereas  A.  B.,  lately  in 

our  court  before  us  at  Westminster,  by  the 
ju^nnent  of  the  same  court,  recovered  against 

C.  D.  £ ,  which,  in  our  said  court  before 

us,  were  adjudged  to  the  said  A.  B.,  for  his 
dama^  which  he  had  sustained,  as  well  oh 
occasion  of  the  not  performing  of  certain  pro- 
mises and  undertalangs  then  lately  made  by 
the  said  C.  D.  to  the  said  A.  B.  as  for  his  costs 
and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  CD.  ia 
convicted,  as  appears  to  us  of  record,  and  after- 
wards the  said  A.  B.  came  into  our  said  court 
before  us,  and,  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided,  chose 
to  be  delivered  to  him  all  the  goods  and  chat- 
tels of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  lul 
such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  here- 
ditaments of  copyhold  or  customary  tenure  in 
your  bailiwick,  as  the  said  CD.,  or  any  per- 
son in  trust  for  him,  was  seised  or  possessed  of 

on  the day  of ,  in  the  year  of  our 

Lord  ^  on  which  day  the  judgment 

aforesaid  was  entered  up,  or  at  any  time  after- 
wards, or  over  which- the  said  CD.  on  the 
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-(a),  or  at  any  time' 
afterwards,  luid  any  dupoong  power  which  he 
might,  without  the  aasent  of  any  other  person, 
exercise  for  Ins  own  h^iefit,  to  hold  to  him 
the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  heredita- 
ments respectively,  acoordine  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns, 
according  to  the  form  of  the  said  statutes, 
tmtil  the  damages  albresaidy  together  with  in- 
terest upon  the  said  sum  of  £-- — ,  at  the  rate 
of  four  pounds  per  cmUum  per  annum,  from 

the day  of ,  in  the  jrear  of  our  Lord 

(6)  shall  have  been  levied.    Therefore 

we  ccmunand  you  that,  without  delay,  you 
cause  to  be  delivered  to  the  said  A.B.  by  a 
reasonable  price  and  extent  all  the  eoods  and 
chattels  of  the  said  CD.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  te- 
nure in  your  bailiwick,  as  the  said  CD.,  or 
any  person  in  trust  for  him,  was  seised  or 

possessed  of  on  the  said day  of  - — (c) 

or  at  any  time  afterwards,  or  over  which  the 

said  C  D.  on  the  said day  of (c),  or 

St  any  time  afterwards  had  any  disposing 
power  which  he  might,  without  tne  assent  of 
any  other  person,  exercise  for  his  own  benefit, 
to  hold  the  said  goods  and  chattels  to  the 
said  A.  B.  as  his  proper  goods  and  chattels ; 
and  also  to  hold  the  said  lands,  tenements, 
rectoritt,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  imtil 
the  dama^  aforesaid,  together  with  interest 
as  aforesaid,  shall  have  b^  levied.  And  in 
what  manner  you  shall  have  executed  this 
our  writ,  make  appear  to  us  at  Westminster, 
immediately  after  tne  execution  thereof,  under 
your  seal,  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  said  extent  and  ap- 
praisement, and  have  there  then  this  writ 

Witness,  Thomas  Lord  Denman,  at  West- 
minster, the day  of ,  in  the  year  of 

our  Lord , 

No.  IL — fVrii  of  Elegit  on  a  Rule  made  in  the 
Court  of  Queen^s  Bench  for  payment  of 
money, 

Victoria,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith,  to  the  Sheriff 

of greeting.   Whereas  lately  in  our  court 

before  us  at  Westminster,  by  a  rule  of  the  said 
court  entitled,  &c.  {as  the  case  may  6«]  the 

sum  of  £ was  by  the  said  court  ordered  to 

be  paid  by  CD.  to  A.B.  and  afterwards  the 
saiu  A.B.  came  into  our  said  court  before  us, 


(a)  The  day  on  which  the  judgment  was  entered  up, 

(fr)  The  day  on  which  the  judgment  was  entered 

up,  or  in  case  the  judgment  was  entered  up  prior  to 

the  1st  of  October,  1838»  say  from  the  1st  day  of 

October,  in  the  year  of  our  I^rd  1838. 

(e)  The  d^  on  whioli  the  judgment  was  entered  up. 


and,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of 
the  said  CD.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  here- 
ditaments of  copyhold  or  customary  tenure  in 
your  bailiwick,  as  the  said  C  D.  or  any  person 
m  trust  for  him,  was  seised,  or  possessed  of, 

on  the day  of ,  in  the  year  of  our 

Lord ,  on  which  day  the  said  rule  was 

made,  or  at  any  time  afterwards,  or  over  which 

the  said  C  D.  on  the  said day  of (rf)- 

or  at  any  time  afterwards,  had  anv  disposing 
power  which  he  might  without  the  assent  of 
any  other  person  exercise  for  his  own  benefit, 
to  hold  to  mm  the  said  goods  and  chattels  as 
his  proper  goods  and  chattels,  and  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  imtil  the  said  sum  of  £ ,  toge- 
ther witn  interest  upon  the  said  sum  of  £ , 

at  the  rate  of  four  pounds  per  centum  per 

annum,  fiom  the  said day  of ,  in  the 

year  of  our  Lord (e),  snail  have  been 

levied.  Therefore  we  command  you  that 
without  delay  you  cause  to  be  delivered  to  the 
said  A.  B.  by  a  reasonable  price  and  extent, 
all  the  ^ods  and  chattels  of  the  said  C  D.  in 
your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments, 
indnding  lands  and  hereditaments  of  copyhold 
or  customary  tenure  in  your  bailiwick,  as  the 
said  CD.,  or  any  person  in  trust  for  him,  was 

seised  or  possessed  of,  on  the  said day  of 

(/),  or  at  any  time  afterwards,  or  over 

which  the  said  C  D.  on  the  said day  of 

(/),  or  at  any  time  afterwards,  had  any 

disposing  power  which  he  might  without  the 
assent  of  any  other  person  exercise  for  his 
own  benefit,  to  hold  tne  said  goods  and  chat- 
tels to  the  said  A.B.  as  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents^  and  heredita- 
ments respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns, 

imtil  the  said  sum  of  £ ,  together  with 

interest  as  aforesaid,  shall  have  oeen  levied, 
and  in  what  manner  you  shall  have  executed 
this  our  writ,  make  appear  to  us  at  Westmin- 
ster, immediately  after  the  execution  thereof, 
under  your  seal,  and  the  seals  of  those  by 
whose  oath  you  shall  make  the  said  extent 
and  appraisement,  and  have  there  then  this 
writ. 

Witness,  Thomas  Lord  Denman,  at  West- 
minster, the day  of ,  in  the  year  of 

our  Lord . 


(d)  The  day  on  which  the  rale  was  made. 

(0)  The  day  on  which  the  rule  was  made,  or  in 
case  it  was  made  prior  to  the  1st  of  October,  1838, 
say  from  the  1st  day  of  October,  in  the  year  of  our 
Loid.  1838. 

</)  The  day  on  which  the  rule  was  made. 
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Na  III.— fTrt/  of  Elegit  on  a  Bule  made  in  the 
Court  of  Queen's  Bench  far  payment  of 
money  and  costs. 

Victoria,  by  thegrace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 

Defender  of  the  Faith,  to  the  Sheriff  of 

greeting.  Whereas,  lately  in  our  court  before 
us  at  Westminster,  by  a  rule  of  the  said  court, 
entitled,  &c.  [as  the  case  may  be"]  the  sum  of 

^' WM,  by  the  said  court,  ordered  to  be 

paid  by  C.  D.  to  A.  B.,  together  with  the  costs 
of  the  said  rule,  which  said  costs  were  after- 
wards, on  the day  of ,  taxed  and 

allowed  by  our  said  court  at  the  sum  of  £ . 

And  afterwards,  the  said  A.B.  came  into  our 
said  court  before  us,  and  according  to  the  form 
of  the  statute  in  such  case  made  and  provided, 
chose  to  be  delivered  to  him  all  the  goods  and 
chattels  of  the  said  C.  D,  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough; 
and  also  all  such  lands,  tenements,  rectones, 
tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said 
C.  D.,  or  any  one  in  trust  for  him,  was  seised 

or  possessed  of  on  the  — -  day  of in  the 

year  of  our  Lord (^),  or  at  any  time 

afterwards,  or  over  which  the  said  CD.,  on 

the  said  -—day  of {g\  or  at  any  time 

afterwards,  had  any  disposing  power  which 
he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold 
to  him  the  said  goods  and  chattels  as  his  pro- 
per goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his 
assigns,  until  the  said  two  several  sums  of 

£ r  and  £ ,  together  with  interest  upon 

the  said  two  several  sums  of  £ and  £ , 

at  the  mte  of  four  pounds  per  centum  per 

annum,  from  the  said day  of (A), 

shall  have  been  levied.  Therefore  we  com- 
mand you,  that  without  delay,  you  cause  to  be 
delivered  to  the  said  A.B.  by  a  reasonable 
price  and  extent,  all  the  goods  and  chattels 
of  the  said  CD.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough;  and  also  all 
such  lands,  tenements,  rectones,  tithes,  rents, 
and  hereditaments,  including  lands  and  here- 
ditaments of  copyhold  or  customary  tenure,  in 
your  bailiwick,  as  the  said  C  D.,  or  any  per- 
son in  trust  for  him,  was  seised  or  possessed 

of  on  the  said day  of (i),  or  at  any 

time  afterwards,  or  over  which  the  said  C.D., 

on  the  said day  of (t),  or  at  any  time 

afterwards  had  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  the  said 
goods  and  chattels  to  the  said  A.B.  as  his  pro- 

ig)  The  day  on  which  the  costs  of  the  rule  were 
Used. 

{h)  The  day  on  which  the  coito  of  the  rule  were 
taxed,  or  in  case  that  day  were  prior  to  (he  Ist  of 
October,  1838.  say  from  the  1st  day  of  October,  in  the 
year  of  our  Lord,  1838. 

(t)  The  day  on  which  the  cosu  of  the  rule  were 
taxed. 


per  eoods  and  chattels;  and  also  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  two  severaJ  sums  of 

£ and  £ ,  together  with  interest  as 

aforesaid,  shall  have  been  levied.  And  in 
what  manner  you  shall  have  executed  this 
our  writ,  make  appear  to  us  at  Westminster 
immediately  after  tne  execution  thereof,  under 
your  seal  and  the  seals  of  those  by  whose  oath 
you  shall  make  the  said  extent  and  appraise- 
ment, and  have  there  then  this  writ 

Witness,  Thomas  Lord  Denman,  at  West- 
minster, the day  of ^  in  the  year  of 

our  Lord . 

(To  he  continued, ) 


Rktibw  op  New  Books. 

Commentaries  on  the  Law  of  Bailments, 
tcith   illustrations  from  the  Civil   and 
Foreipi  Law.  By  Joseph  Story,  LL.D. 
Dane  Professor  of  Law  in  Harvard  Uni- 
versity.    London :  John  Richards  &  Co. 
LawBooksellers  and  Publishers,  1 94,  Fleet 
Street,  1839. 
We  are  indebted  to  R.  Cbarnock,  Esq.  of 
Gray's  Inn  for  this  edition  of  Dr.  Story's 
well  known  work  on  the  Law  of  Bailments 
which,  he  informs  us  in  his  preface,  is  not  to 
be  found  in  this  country  but  with  great  diffi- 
culty, and  that  so  great  did  he  experience 
the  fact,  that  after  many  attempts  in  all 
directions,  public  and  private,  to  obtain  » 
copy,  he  did  at  length  find  one  in  a  pri- 
vate library ;  and  as  purchasing  it  could  not 
be  thought  of,   he  incurred  the  expenoe  of 
employing  an  amanuensis ;  and  thus  enabled, 
he  enriched  his  own  library  with  this  desi- 
deratum.   The  difficulty  experienced  in  pro- 
curing the  book,  it  appears,  induced  the 
Editor  to  print  it  in  this  country.     It  must, 
therefore,  be  looked  at  as  a  reprint  of  Dr. 
Story's  book.    As  a  theoretical  and  elemen- 
tary work,  it  is  a  valuable  acquisition  to  the 
profession. 

Dr.  Story  relates,  in  his  preface,  his  design 
in  these  Commentaries,  which  was  to  pre- 
sent a  systematical  view  of  the  whole  of  the 
common  kiw  in  relation  to  bailments,  and  to 
illustrate  it  by,  and  compare  it  throughout 
with,  the  civil  law,  and  the  modem  juris- 
prudence of  continental  Europe.  The  learned 
Americaa Doctor  pays  anything  but  a  com- 
pliment to  English  Jurists.     He  says — 

"There  is  a  remarkable  difference  in  the 
manner  of  treating  juridical  subjects  between 
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the  Fwtign  and  the  Engluh  ^yxnaKA.  The 
jformer,  almost  universally  discuss  every  sub- 
ject with  an  elaborate,  theoretical,  fulness  and 
aocuracyi  and  ascend  to  the  elementary  princi- 
ples of  each  j)articular  branch  of  the  science. 
The  latter,  with  few  exceptions,  write,  what 
the^  are  pleased  to  odl  practical  treatises, 
which  contain  little  more  tnan  a  collection  of 
the  principles  laid  down  in  the  adiudged  cases, 
with  scarcely  any  attempt  to  illustrate  them 
by  any  general  reasoning,  or  even  to  follow 
them  ont  into  collateral  consQ,quences.*' 

We  may  have  occasion  to  remark  upon 
this  severe  reflection  at  a  future  day,  as  our 
present  work  extends  itself;  for  the  present, 
therefore,  we  wiU  leave  it  in  silence.  The 
book  itself  well  merits  attention.  The 
aothor  has  borrowed  largely  (as  might  be 
supposed)  from  foreign  sources,  although 
treating  on  the  English  Law  of  Bailments. 
It  was  principally  designed  for  students, 
and  to  their  serious  attention  we  recom- 
mend it. 


CIRCUITS  OP  THE  COMMISSIONERS 
FOR  THE  RELIEF  OP  INSOLVENT 
DEBTORS. 

SPRING  CIRCUITS,.  1839. 

H.  R.  Reynolds,  Esq.  Chief  Conunissioner. 

Berkshire,  at  Reading,  Tuesday,  Feb.  19. 
Oxfofdihire,  at  Oxford,  Thuredav,  Feb.  21. 
fforcestershdre,  at  Worcester  and  City,  Satur« 

day,  Feb.  23. 
RadMr$hire^  at  Presteigne,  Tuesday,  Feb.  26. 
Ber^wdihire,  at  Hereford,  Wednesday,  Feb. 

MonmouthMre,  at  Monmouth,  Friday,  March  1 . 

Brecknockshire,  at  Brecon,  Monday,  March  4. 

Cardiganshire,     at     Cardigan,     Wednesday, 

*  March  6. 

Pewtbrokeshire,  at  Haverfordwest  and  town, 
Friday,  March  8.    . 

Carmarthenshire,  at  Carmarthen  and  Borough, 
Monday,  March  11. 

Gtamormukire,  at  Swansea,  Wednesday, 
March  13. 

Glamorganshire,  at  Cardiff,  Pridav,  March  15c 

Gloucestershire,  at  Gloucester  and  City,  Mon- 
day, March  18. 

At  the  City  of  Bristol,  Thursday,  March  21. 

Somersetshire,  at  Bath,  Saturday,  March  23. 

Somersetshire,  at  Wells,  Tuesday,  March  26. 

Devonshire,  at  Exeter  and  City,  Thursdav, 
March  28.  ^ 

Devonshire,  at  Plymouth,  Monday,  April  L 

ComwaU,  at  Bodmin,  Wednesday,  April  3. 

Dorsetshire,  at  Dorchester,  Saturday,  April  6. 

Wiltshire,  at  Salisbury,  Monday,  April  8. 

At  the  town  of  Southampton,  Tuesday,  April  9. 

Hampshire,  at  Winchester,  Wednesday,  April 


NORTHERN  CIRCUIT. 

J.  G.  Harris,  Esq.  Commissioner. 

Rutlandshire,  at  Oakham,  Thursday,  Feb.  21. 
Yorkshire,  at  Sheffield,  Friday,  Feb.  22. 
JTorkshre,  at  Wakefield,  Monday,  Feb.  25. 
At  the  City  of  York,  Saturday,  March  2. 
Forkshire,  at  York  Castle,  Monday,  March  4, 
At  the  City  of  Kingston-uponrHuU,  Wednesday, 

March  6. 
Yorkshire,  at  Richmond,  Friday,  March  8. 
Durham,  at  Durham,  Saturday,  March  9. 
Northumberland,  at  Newcastle-upon-Tyne  and 

Town,  Tuesday,  March  12. 
Cumberland,  at  Carlisle,  Friday,  March  15. 
fVestmoreUmd,  at  Appleby,  Saturday,  March 

16. 
Westmoreland,  at  Kendal,  same  day. 
Lancashire,  at  Lancaster,  Monday,  March  18. 
Lancashire,  at  Preston,  Monday,  March  25. 
Lancashire,  at  Liverpool,  Tuesday,  March  26. 
Cheshire,  at   Chester  and    City,  Thursday. 

March  28.  ' 

Anglesey,  at  Beaumaris,  Monday,  April  1. 
Carnarvonshire,  at  Carnarvon,  Tuesday,  April 

^. 
Merionethshire,  at  Dolgelly,  Thursday,  April 

4. 
Montgomeryshire,  at  Welch  Pool,  Saturday^ 

April  6. 
Denhiffhshire,  at  Ruthin,  Tuesday,  April  9. 
Flintshire,  at  Mold,  Wednesday,  April  10. 

midland  circuit. 

T.  B.  BowEN,  Esq.  Commissioner. 

Essex,  at  Chelmsford,  Friday,  March  1. 
Essex,  at  Colchester,  Saturday,  March  2. 
Suffolk,  at  Ipswich,  Monday,  March  4. 
Norfolk,  at  Yarmouth,  Wednesday,  March  6. 
Norfolk,    at  Norwich,  and  City,  Thursday, 

March  7. 
Noftfolk,  at  Lynn,  Saturday,  March  9. 
Suffolk,    at    Bury    St   Edmunds,    Monday, 

March  11. 
Cambridgeshire,  at  Cambridge,  Tuesday,  Match 

Huntingdonshire,  atHuntmgdon,  Wednesday, 

March  13. 
Northamptonshire,  at  Peterborough,  Thursday, 

March  14. 
Lincolnshire,  at  Lincoln  and  City,   Friday, 

March  15.   ' 
At  the  town  of  Nottingham,  Monday,  Mait:h 

18. 
Nottinghamshire,   at   Nottingham,  Tuesday, 

March  19. 
Derbyshire,  at  Derby,  Wednesday,  March  20. 
Leicestershire,  at  Leicester,  Friday,  March  22. 
At  the  City  of  Litchfield,  Saturday,  March  23. 
Staffordshire,  at  Stafford,  Monday,  March  25. 
Shropshire,  at  Shrewsbury,  Thursday,  March 

Warwickshire,    at    Birmingham,    Saturday, 

March  30. 
Shropshire,  at  Oldbury,  Monday,  April  1. 
I  At  the  City  of  Covenirtf,  Tuesday,  April  2. 
Warwickshire,  at  Warwick,  Wednesday,  April 
o. 
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Articled  CUrki  applying  to  he  admitted  oi  Attorneys 


NorthanuUonshire,  at  Northampton,  Saturday, 
April  6. 


Bedfordshire,  at  Bedford,  Monday,  April  8. 
■^    ■•    *       • h   Tuei^ 

HOME  CIRCUIT. 


Apri 


tngkat. 
Til  9. 


at    Aylcsbniy,   Tuesday, 


W.  J.  Law,  Esq.  Commissioner. 
Sussesff  at  Horsham,  Tuesday,  Feb.  26. 


At  the  City  of  Canterbury^  Saturday,  March 

16. 
Kent,  at  Dovor,  Monday,  March  18. 
Kent,  at  Maidstone,  Tuesday,  March  19. 
Hertfordshire,  at  Hertford,  Tuesday,  March 


A  LIST  OF  ARTICLED  CLERKS  APPLYING  TO  BE  ADMITTED  AS  ATTORNEYS 

IN  THE  COURT  OP  QUEEN'S  BENCH,  EASTER  TERM,  1839. 

(  Contmuedfrom  p.  207. ) 


To  whom  articled,  assigned,  &c.,  and  Residence^ 
Robert  Crabtree,  Halesworth. 


Clerks  Name  and  Residence. 
Gunble,  Gkorge  Spencer,  38,  Dorset-street, 

Portman-sq. ;  and  King-street,  Portman-sq. 
Good,  George  Frederick,  Safiron  Walden  .  . 
Gibbons,  Robert,  10,  Henrietta-st.,Brunswick- 

sq.,  Gainsborough;  and  Devonshire-street 
Gibson,  George,  H  Millman-st, Bedford-row;    Joseph  Willes,  Gateshead. 

Leazes-ter.;  Calthorpe-st;  and  Upp  Hall 
Govett,  John  Clement,  Staines ;  and  Clapham    Charles  John  Shebbeare,  Clapham ;  assigned 

to  Benjamin  Field,  Clapham. 


John  Fiske,  Safiron  Walden. 
Samuel  Bellamy,  Gainsborough. 


Girdlestone,  Wm.  Bolton,  Wells  next  the  Sea 

Gresory,  William,  the  Younger,  Bristol     .    . 

Grubb,  William  Dawson,  14,  Bank  Buildings; 
and  Lower  Mitcham,  Surrey 

Griffin,  William  Henry,  28,  Friday-street  .    . 

Hayward,  William  Webb,  6,  Gower-st  North ; 
Shaftesbury-ter.Pimlico;  andGt.OTmond-st. 

Homer,  Robert  Ryder,  Cheltenham 

Houchen,  John,  6,  Charles-st.,  Soho-sq. ;  and 
Great  Yarmouth 

Herbert,  Samuel,  59,  Conduit-st.,  Hanover- 
square  ;  and  Painswick 

HDl,  Henry  Edward,  13,  Chapel-st.,  Penton- 
ville,  Wimbome  Minster;  and  Chadwell-st. 

Hutson,  John,  35},  York-st.,  King's-sq. ;  and 
25,  King-st.,  Clerkenwell 

Jackson,  Thos.  Henry,  Kingston;  and  Portsea 

Jackson,  George,  13,  and  15,  Featherstone 

Buildings ;  and  Plymouth 
Kay,  Samuel,  the  Younger,  Well's  Cotta^, 

Well's-st.,  Camberwell;  and  Manchester 
Kettle,  Rupert  Alfred,  15,  Ely  Place;  and 

Kenton-street,  Brunswick-square 

Kendall,    James,    20,    Chenies-street ;    and 

Northallerton 
Kenny,  William  Fenton,  4,  Bamsbury  Place, 

Islington ;  and  Halifax 
Kitson,    Edward   Bellamy,    Somerton ;   and 

Crewkeme 
Kingdon,  Joseph  Francis,  17,  Gt.  Russell-st; 

Dorset-fit.,  Salisbury-so. ;  andGtTorrington 
Knipe,  John  Williams,  Worcester 
Latham,  John,  57,  Kine's'^q.,  Goswell^road; 

Sandbach ;  and  Adelphi-terrace 
Lvndon,  Charles,  Stodibridge^-terrace,  Pimlioo 
Lloyd,  Robert,  Ruthin 

Lowry,  Joseph  Stamper,  3,  Georges-terrace, 

Gray's  Inn-road;  and  Crosby-upon-Eden 
Marsh,  John,  9,  Staple  Inn 


James  Turner,  Bedford-row ;  assigned  to  Thoe. 

Garwood,  Wells  next  the  Sea. 
William  Gregory,  the  Elder,  Bristol. 
Henry  Heald,  Austin  Friars. 

William  Henry  Green,  Basinghall-street. 
Thomas  Fellows,  Rjckmansworth. 

Francis  Price,  Cheltenham. 
George  Lucas,  Great  Yarmouth. 

George  Ware,  33,  Blackman-street 

Edward  Castleman,  Wimbome  Minster. 

Mark  Jameson,Berw]ck-upon-Tweed ;  assigned 

to  Thomas  Kirk,  Symond's  Inn. 
Nathaniel  Griffin,  Portsea ;  assigned  to  George 

Caught,  Portsea. 
Herbert  Mends  Gibson,  Plymouth. 

Samuel  Kay,  the  Elder,  Manchester. 

Richard  Fryer,  the  Younger,  Wolverhampton  j 
assinied  to  Edward  H.  Rickards,  Lincoln^ 
InnFields. 

John  Sanders  Walton,  Northallerton. 

Edward  Nelson  Alexander,  Halifax. 
John  Marsh  Templeman,  Crewkeme. 

Francis  Kingdon,  Great  Torrington ;  assigned 

to  W.  Gill  Gmbb,  Great  Torrington. 
William  Laslett,  Worcester. 
Thomas   Ives  Bayne   Hostage,   Northwich; 

assigned  to  William  Latham,  Sandbach. 
Cobbett  Derby,  Harcourt  Buil^gs,  Temple. 
David  Evans,  Liverpool ;  assignea  to  Joseph 

Peers,  Ruthin. 
Henry  Jackson,  Kerby  Stephen;  assigned  to 

William  Carrick,  Brampton. 
Thomas  Edmimd  Marsh,  Llanidloes ;  assigned 

to  Thomas  Yates,  Welshpool;  assigned  to 

James  Cross,  Staple  Inn. 
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ClerH^s  Name  and  Residenee. 

Munday,  William,  Eennington-lane   . 

Mai;gett8,  Henry  Clarke,  3,  William-st.,  Re- 
gent's Park;  St  Ives ;  and 63,  Chancery-lane 

Marshall,  Henry  Pighting,  1,  Little  George- 
street,  Westminster 

Naah,  John  Howell,  3,  Prince's-court,  Storey's- 
gate ;  and  Chipping  Wycombe 

Ormerod,  Henry  Mere,  37,  Queen's-sq. ;  Man- 
chester; Featnerstone-buildings;  and  South- 
ampton-row 

Fetch,  Robert,  the  Yonnger,  11,  Everett-street, 
Branswick-6(K;  Kirbymooiside ;  and  Glou- 
cester-street, Red  Lion-square 

Pownall,  Thomas  Turner,  5,  Warwick-court, 
Holbom;  and  Godley 

Prichard,  Charles  Edward,  Park  Field,  near 
Ross;  Sidmouth-steet;  and  Wells-street 

Praen,  Septimus  Alexander  Conant,  Chelten- 
ham ;  and  25,  Southampton-street,  Strand 

Pollock,  Lodowick  Anderson^  15,  New  Or- 
mond-street;  and  Rainsgate 

Prideaux,  Georg^  Fisher,  63,  Upper  Seymour- 
street;  and  Bristol 

Pogh,  Charles,  27,  Duke-street,  West  Smith, 
field;  and  Weymouth 

Parker,  William  Phillips,  24,  Cheyne-walk, 
Chelsea 

P^vne,  James  Edwin,  30^  Walbrook;  and 
Ampney 

Roscoe,  Thomas,  48,  Southampton-row;  and 
4,  Adelphi-terrace 

Ram8den,Thoma8,  Wakefield;  and  Manchester 

Rea,  John,  44,  Southampton-buildings;  Aln- 
wick ;  and  Middleton  House 
Robinson,  Henry,  2,  Snow-hill ;  Sheffield ;  and 

Whittinffton 
Rule,  Fre&rick,  5,  Guilford-street 
Sheraid,  Edward  Castel,  6,  Bouverie-street    . 
Smith,  Thomas,  17*  Henrietta-st.,  Brunswick- 
square;  and  Wrington 
Shields,  Thomas,  20,  EvereU-street,  Durham ; 

and  Guildford-street,  East-street 
Scales,  Edward,  15,  Featherstone-buildings ; 

Plymouth ;  and  Edmund-place 
Sedfvrick,  Samuel  Goodwin,  5,  Soley-terrace, 

Cierkenwell;  and  Manchester 
Simpson,  Thomas,  Stafford    .        .       ,        . 
Smallwood,  Heniy  George,  Monmouth  . 
Shaw,  Thomas,  raradise-place ;  and  Hudcar 

within  Bury 
Shingiey,  George  Deeks,  27,  Newrst,  Donet- 

square ;  and  Milton-street 
Square,  John  Henry,  20,  Great  James-street; 

and  Kinesbridge 
Simnson,  Palgrave,  CHarepiont-square     . 
Sodlow,  John  James  Joseph,  Compton-terzace, 

Islington 
Staple,  John,  21,  King-street.  Covent  Garden 
Todd,  Robert,  37,  Sidmoutn-st. ;  Kingstoa- 

upon-Hull ;  and  New  Boswell-court, 
Taylor,  William  James,  Lancaster  . 
Taylor,  Pearson,  Cockermouth 
Turnboll,  John.  41,  Great  Castle-st ;  Haydon- 

bridge,  and  ])nrham 
Teolon,  Peter  Ross,  22,  Queen-st,  Golden-sq. 
Tomba,  Edward Thos..  41,  Caml^ridge-terrace, 

Hyde  Park;  and  Derby 


To  whom  articled,  aesignedy  ^c.^  and  Residenee. 
William  Smith,  John-street,  Bedford-row. 
John  Lawrence,  St  Ives. 

John  Cluttoo,  43,  High-street,  Southwaik* 

John  Nash,  Chippinjr  Wyconjibe. 

Joseph  Demson,  Manchester;  assigned  to 
G.  Wareing  Ormerod,  Ma,acbeflt0r. 

Robert  Petch,  Kirbymoorside. 

Joseph  Hebbert,  Hyde,  Cheshire. 
John  Bury,  Bewdley. 
Edward  Pruen,  Cheltenham. 

George  Redaway,  Clement's  Inn ;  assigned  to 
Thomas  Wellard  King,  Ramsgate;  assigned 
to  T.  H.  Grove  Snowden,  Ramsgate. 

Greville  Prideaux,  BristoL 

Robert  Henning  Parr,  Poole. 
John  Collier,  Carey-street 
George  Eyre,  Ewelme. 

James  Roscoe,  Knutsford ;  assigned  to  John 

Cole,  Adelphi  Terrace. 
William    Pickard,    Wakefield;    a^gned  to 

James  Whitham,  Wakefield. 
William  Dickson,  Alnwick. 

Wotton  Byrchinshaw  Thomas,  Chesterfield; 

assigned  to  John  Brown,  Sheffield. 
Kirklhomas,  10,  Symond's  Inn. 
William  Lawrence,  Peterborough. 
Joseph  Fisher,  Cleeve. 

Thos.  Cristo^er  Maynard,  Durham ;  assigned 
to  Joseph  Blower,  Lincoln's  Inn  Fields. 

George  Iridham  and  Joseph  Pridham,  Ply- 
mouth. 

Thomas  Potter,  Manchester. 

David  Thomas,  Stafford. 
James  Powles,  Monmouth. 
William  Plant  Woodcock,  Bury. 

John  Ambrose,  Manningtree. 

.  Jolm  Square,  Kingsbridge* 

Robert  Crabtree,  Hales^orth. 
William  Fisher,  Chancery-lane. 

James  Johnston,  20,  Carey-street 
Arthur  Levett,  Kingston-upon-Hull. 

Thomas  Rawithome,  Lancaster. 
Robert  Benson,  Cockermouth. 
John  Burrell,  Durham. 

Joseph  Pope  Hammet,  Southampton  Buildings. 
Charles  T.  Reynolds  Dewc,.  Deiby. 
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Ireland  Spring  Ainzes^  c^c. 


Clerics  Name  and  Residence.  To  whom  articled,  assigned,  ^<?.,  and  Residence, 

Taylor,  Clement,  49,  Wobum-placc,  Russell-    Adam  Tayler,  the  Yomiger,  Norwich. 

sq. ;  Norwich;  and  Tavistock-place 
Trotter,  Thos,  Dixon  Marr,  1 5,  Marchmont-st,    Percival  Fenwick,  Newcastle-upon-Tyne. 

Russell-sq. ;  Upper  Chadwell-st ;  Alfred-st.; 


Everett-st ;  andf  Newcastle-upon-Tyne 
Tomer,  Joseph,  111,  High-st,  Southwark 


Frederick  William  Carter,  High-street,  South- 
wark; assigned  to  Cristopher  Jordeson, 
High-street,  Southward 

Edward  Bloxcome,  the  Elder,  Dursley. 

Charles  Ranken,  Gray's  Inn. 


Geori 


eorffe  Miller,  Eingston-upon-Hull ;  assigned 
to  John  Thomey,  Kingston-upon-Hull. 


Tippitts,  Thomas,  Dursley      .... 
Yickermann,  Charles  Ranken,  12,  Hamilton- 
place,  New  Road 
YoUans,  John  William  Thompson,  Kingston- 

upon-HuU  ^  ^ , „ 

Welsby.  William,  15,  Alfred-st,  Bedford-sq!;    John  Welsby,  Ormskirk. 

and  Ormskirk 
Wilkin,  Thomas  Martin,  97,  Charlotte-street,    Thomas  Wilkin,  Southam;  assigned  to  Thos. 

Fitzroy-square  Pocock,  Bartholomew-close. 

Whish,  John  Buchanan,  22,  Everett-street,    William  Wise,  Rughy. 

Russell-square ;  and  Hastings 
Woodbume,  Thomas,  6,  ^hur-street,  Gray's    William  Dickson,  Preston. 

Inh-road;  and  Preston 
Wood,  James,  5,  Brown's-buildings,  Islington ;    Greenwood  Bentley,  the  Elder,  Bradford. 

and  Bradford 
Wortham,    James  Raymond,  13,  Warwick-    Thomas  Wortham,  Royston. 

court,    Holbom ;    ^uthampton-buildings; 

and  Royston 
Williams,  Henry  Wild,  12,  Hamilton-terrace,    John  William  Allen,  Carlisle-st.,  Soho-square. 

St.  John's  Wood-road 
Warren,  Henry,  5,  Wellington-st,  Goswfell-st ;    John  Buckton,  Canterbury. 

and  St  Stephen's 
White,  WiUiun,  12,  Great  Castle-street;  and    John  Bell,  Hexham. 

Hexham 
Whitfield,  William,  Rotherham      .        .        .    John  Oxley,  Rotherham. 
Wemyss,  James  Robert,  36,  Frederick-street,    John  Aubrey  Whitcombe,  Gloucester. 

Gray's  Inn-road 

ADDED  TO  THE  LIST  PURSUANT  TO  JUDGES  ORDERS. 

Bohun  and  Rix,  Becdes. 

John   Matthews,  Hungerfoid;   assigned   to 

Thomas  Halbert,  Hungerford.  John  Linton  Simmons,  Eeynsham. 

James  Robinson,  Kingston-upon-HulL  Joseph  Kinder,  8,  London-street,  City. 

Charles  Smale,  Bideford.  Timothy  Beaver,  Wakefield.   * 

Charles  Ireland  Shirreff,   7»  Lincoln's  Inn 


Fields;  assigned  to  John  Packwood,  Chel- 
tenham. 


IRELAND— SPRING  ASSIZES. 
MuNSTER  Circuit. 

Clare,  Feb.  26;  Limerick,  March  2;  City, 
same  day;  Kerry,  March  9;  Cork,  March  14; 
City,  same  day. 

Leinster  Circuit. 
Wicklow,  Feb,  26;  Wexford,  March  1; 
Waterford,  March  4;  Cit7,^same  day;  South 
Tipperary  (Clonmel)  March  8;  kilkenny 
(County  and  City),  March  16th;  North  Tip- 
peraiy  (Nenagh),  March  20. 

List  of  Commissioners  appointed  under  the 
Statute  3  &  4  W.  4.  c.  -^.  s.  42.,  for  Taking 
Affidavits  in  Scotland  and  Ireland,  to 

.  be  used  and  read  in  the  Courts  of  Law  and 
Equity  in  England. 

IN  IRELAND. 

James  Davis,  Dublin. 
Alfred  Taylor,  Dublin. 


William  Battle,  Selby. 
Thomas  Exham,  jun.,  Cork. 
Brabazon  Pearson  Smith,  Dublin. 
James  Dowman,  Cork. 
George  Comer,  jun.,  Dublin. 
John  Hitchcock,  Dublin.  . 
William  Murphy,  Cork. 
Philip  Redmond,  Wexford. 
Joseph  Fanning,  Dublin. 
Joseph  W.  Belcher,  Dublin. 
Wilham  Davis,  Dublin. 

IN   SCOTLAND. 

Isaac  Bailey,  Edinburc^h. 

James  Rose,  Edinburgh. 

George  Marshall,  Berwick-upon-Tweed. 

John  Gilmore,  Edinburgh. 

Richard  Mackenzie,  Edmburgh. 

John  Ord  Mackenzie,  Edinburgh. 

John  Archibald  Campbell,  Edinburgh. 

James  Cummins,  Dundee. 

James  Drew,  Gks^w. 

Alexander  flttendigh,  Aberdeen. 

Andrew  B.  YuHle,  Glasgow. 
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EQUITY  EXCHEQUER. 


Si^nwas  after  Hilary  Term  1839, 
Mr.  Baron  Alderson. 

i  Causes. 

^Further  Directions,  Ex- 
>     ceptions  to  Reports  and 
J     Causes. 
Wednesday,  aOth,     Petitions  and  Motions. 


Friday,  15th, 
Monday,  18th, 

Tuesday,  18th, 


Before  the  Master  of  the  Rolls,  at  the 

Rolls. 

Monday^V^'      }  Pl^^^emurrers,  Causes, 
Tuesday  19th.       f     ^mtl^er  Directions,  and 
Wednesday,  26th.  ^     Exceptions. 
Thmsday,  21st,  Motions. 

>  Petitions  on  the  General 


Friday,  22ad, 

Saturday,  23rd, 
Monday,  25th, 
Tuesday,  26th, 
Wednesday,  27th, 
Tfauisday,  28th, 
Friday,  if arcA  1*/, 


)      Paper. 


Pleas,  Demurrers,  Causes, 
Further,  Directions,  and 
Exceptions. 


Motions. 


Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 


ay,  2nd, 
Monday,  4th, 
•niesday,  5th, 
Wednesday,  6th, 
Thursday,  7th, 
Friday,  8th, 
Saturday,  8th, 
Monday,  lltli^ 
Tuesday,  12th, 
Wednesday,  13tli, 
Saturday,  16th, 
Monday,  18th, 
Tuesday,  19th, 
Wednesday,  2(Hh,  Motions. 

Thursday,  2l8t,       J  ^^p^""^  ^  ^^"^  ^^^^^ 

Short  and  Consent  Causes  and  Consent  Pe- 
titions every  Tuesday  at  the  sttting  of  the 
Court. 


WESTMINSTER  SESSIONS.—i?'^^.  13. 

These  sessions  commenced  at  the  Guildhall, 
Westminster. 


TO  THE  EDITOR  OF  THE  LEGAL  GUIDE. 

Sir. — I  feel  highly  flattered,  I  can  assure 
you,  by  your  kind  notice  of  my  answer  to 
your  Problem  XII,  and  am  perfectly  satis- 
fied with  the  reason  assigned  in  No.  14.  for 
its  non-insertion.  At  the  same  time  I  con- 
ader  that,  in  justice  not  only  to  myself^ 
but  to  all  your  correspondents,  there  should 
^  a  general  understanding  sa  to  the  Hmite 
yn&m  which  each  answer  is  to  be  conflned, 
for  I  think  I  may  state,  (without  advandng 


too  much)  that  if  I  had  not  considered  my- 
self bound  to  answer  the  whole  of  your 
Problem  XII.  in  one  number^  I  might  have 
produced  something  much  more  worthy  of 
insertion  in  your  valuable  journal;  but,  con- 
ceiving  it  my  duty  to  curtail  it,  I  did  so, 
at  some  inconvenience,  and  endeavoured  to 
answer  the  Problem  (a#  far  at  I  comidered 
it  extended)  within  such  limit.  Your  cor- 
respondent ^  Henricus"  has  taken  a  wide 
range,  and  intends  considering  the  subject 
under  seven  heads,  the  second  of  which  he 
has  not  yet  completed,  at  which  rate,  it  will 
take  more  than  three  months  at  least  before 
it  is  finished.  Moreover,  it  appears  to  me, 
that  under  these  heads,  if  properly  treated 
on,  will  be  included  all  the  subject  of  your 
XIY.  as  well  as  your  XII  Problem,  and 
considering  it  as  such,  I  shall  not  take 
up  your  valuable  time  in  answering  that 
Problem,  but  leave  it  to  ^^Henricus,"  who 
no  doubt  will  do  ample  justice  to  so  im- 
portant a  subject.  I  should  not  have 
troubled  you  with  these  lines,  did  I  not 
know  that  It  is  your  constant  aim  and  in- 
tent, to  extend  your  kind  assistance  to  ally 
and  to  give  each  and  every  of  your  corres- 
pondents an  equal  chance  in  answering 
these  Problems,  than  which,  in  my  humble 
opinion  there  has  not  been  a  better  or  moie 
advantageous  system  adopted,  or  one  more 
suited  to  benefit  the  profession  at  large, 
among  all  the  mass  of  improvements  of  the 
present  day;  I  hope  you  will  not  attribute 
this  communication  to  any  desire,  on  my 
part,  of  complaining,  or  of  giving  you  un- 
necessary trouble,  but  to  my  true  and  ojily 
motive,  viz.,  that  of  ascertaining  within 
what  limits  you  intend  these  Problems  to 
be  answered,  remaining,  with  thanks  for 
past  and  present  attention, — Your  most 
obedient  servant, 

H.  D.  M. 
12th  Feb.  1BS9, 

As  this  letter  concerns  all  our  corres- 
pondents, we  have  inserted  it  verbatim.  We 
do  not  wish  to  confine  the  Answer  to  any 
limits.  We  only  require  that  the  Problem, 
and  only  the  Problem^  should  be  answered. 
We  do  not  want  extnmeous  matter,  and  if 
it  be  possible,  we  wish  to  receive  the  entixe 
ansvrar  at  one  time,  for  the  reason  given  by 
us  in  No*  1 4.    The  Answer  of  **  Henricua' 
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we  received  entire,  but  our  original  matter 
last  week  precluded  the  insertion  of  the 
whole.  We  will  do  all  we  can  for  every 
one.  We  do  not  see  why  H.  D.  M.  should 
not  have  written  up  the  law  on  the  subject, 
and  left  the  insertion  of  his  answer  to  our 
discretion.  He  will  observe  that  Nos.  14  & 
15,  contain  Answers  to  Problem  XII.,  from 
different  individuals,  and  we  certainly  have 
the  desire  to  encourage  his  industry.  We 
wish  to  impress  upon  the  minds  of  all 
Students,  that  it  is  by  this  sort  of  writing 
up  alone  that  a  sound  knowledge  of  the 
subject  can  be  gained.  Problem  XIY.  is 
one  of  great  importance,  and  is  distinct 
from  Problem  XII.  It  is  still  open  to 
H.  D.  M.,  or  any  other  student,  as  we  have 
not  room  this  week  to  insert  an  Answer 
to  it. — Ed. 

Kuiinti^i^  in  ^e  Courtis. 

COURT  Of"cHANCERY. 
Chapman  v.  Sevcme,  appeal,  part  heard. 
VICE-CHANCELLOR'S  COURT, 
LineoMs  Inn — at  10. 
Short  Causes,'  unopposed  petitions. 
After  the  Petitions  —  Halford  v.  Knowles, 
to  be  spc^e  to — Goldney  v.  Blissett,  esuse  by 
order— -Morrison  v.  Morrison,  three  petitions 
and  motions  by  order — Attwood  v.  Barton, 
three  demurrers,  part  heard. 

ROLLS'  COURT. 
Rowley  o.  Adams,  part  heard — Davis  v, 
Elmes,  demurrer — Neame  i;.  Cobb,  exceptions, 
further  directions,  and  costs  —  Goddard  v. 
Sowerby — Hobson  v.  Bell,  exceptions,  further 
directions,  and  costs — Cox  v.  King,  excep- 
tions-—Hurst  o.  Deakin,  exceptions,  further 
directions,  and  costs — Manners  v,  Bryan,  ditto 
— ^Lyde  r.  Marquis  of  Bath— Taylor  v.  White, 
exceptions  —  Cfuppy  v.  Few,  exceptions  — 
Cottrell  V.  Watkins,  ditto. 

COURT  OP  QUEEN'S  BENCH. 

Middlesex  Special  Juries — ^The  Queen  r. 
J.  G.  Wrench  and  others — Delisser,  Esq.,  v, 
Towne,  (rent — ^The  Queen  v.  London  and 
Birmingham  Railway-~-Semple  v,  the  same. 

Middlesex  Common  Junes  —  Souther  o. 
Richmond  and  another — Doe,  dem.  Penfold 
and  others  v.  Conway — The  same  v.  Green — 
Melton  r.  Primrose — Guest  r.  Reynolds  and 
others — ^The  Queen  v.  Hawden  and  others — 
Rapp  V.  Lord— Edward  Thynne.  The  last 
cause  is  No.  61  on  the  printea  list. 

COURT  OF  COMMON  PLEAS. 
London  Common  Juries — Farden  v.  Fluther 
— ^Webber  v.  Jones— Forder  v.  Drake — Lam- 
bum  ».  Cruden — Powell  v.  Moore — Ingram 
and  another  v.  Winks— Homan  and  another  v. 
Cart--Siaclair  and  another  v.  Wisby— Pee- 
queur  v,  Coddiead— Baxkerv.  Pomid--Slealii 
V.  Wilson — Carlow  r.  Hinton,  undefended. 
The  h»t  defended  cause  is  No.  45  on  the 
printed  list 


COURT  OF  EXCHEQUER. 
London  Common  Juries  —  Boddington  r. 
Harris — Mason  v.  Pooley — Fox  v.  Davis  — 
Venning  r.  Richmond— Beaumont  v.  Colvill — 
Rock  r.  Nunn— Gray  v.  Bacon — Larkin  v. 
Battves— Shaw  r.  Kirkley— Beckley  v.  King— 
Haubayne  V.  Hickmar— Wright  u.  Jones.  The 
last  cause  is  No.  38  on  the  printed  list 

EQUITY  EXCHEQUER  COURT, 
Serjeane^  Inn  Hall— at  10. 

Skeffington  v,  Whitchurch,  to  be  spoke  to — 
Angell  r.  Dawson,  ditto— Ward  v.  Sharp,  short 
cause— Batt  f>.  Temprell,  ditto. 

Causes— Davys  v.  Boucher,  at  defendant's 
request — Hutchinson  v,  Morrit — Bailey  t>. 
Dennett— Dixon  v.  Atkinson— White  ».  HiU- 
acre — Serjeant  u.  Chaffy— The  same  t?.  the 
same. 


TO  CORRESPONDENTS. 

"Omicron."  Thanks.— It  is  only  those 
who  are  in  the  Press,  that  can  know  its 
labours,  troubles,  annoyances  and  cares. 

"C.  8.  G."  Norwich.  All  that  he 
wishes,  he  will  find  in  the  last  and  present 
numbers.  We  study  to  omit  nothing  that 
can  by  possibility  be  o/*  UM  to  the  pto- 


**R.  P."  The  consideration  of  this 
answer  must  stand  over  till  next  week. 

"Alpha,"  St.  Ives.— We  have  not  the 
Journal  referred  to  in  our  Library,  nor  is  it 
cited  in  the  Courts  as  an  authority.  We 
see  no  good  reason  to  differ  from  the  judg- 
ment in  the  case  we  before  referred  to. 
TO  SUBSCRIBERS. 

A  complete  Index  to  this  work,  with  a 
Title  Page,  wiU  be  published  every  six 
months. 

This  Paper  will  be  forwarded,  postage 
free,  to  any  part  of  the  United  Kingdom,  to 
Annual  Subscribers.  Subscription,  !/•  10#. 
for  the  year,  to  be  paid  in  advance. 


JmsI  publishedy  price  2r., 
THE   LEGAL   GUIDE. 

PART  3  containing  Nos.  10  to  13,  both  in- 
clusive, with  Table  of  Contents  to  the 
whole.  This  partcontainsOriginalEssays upon 
all  the  New  Laws  relating  to  Advowsons  and 
Ecclesiastical  Benefices,  as  also  to  Ecclesias- 
tical Writs,  and  upon  the  present  uncertain 
state  of  the  Law  in  relation  to  Trusts  for  the 
separate  use  of  unmarried  Women.  Part  4 
wul  be  published  on  the  1st  of  March. 
John  Richards  &  Co.,  194,  Fleet  Street 


Prioied  byALKX  ANDBR  Eldbr  Mvwlkmy,  Prioler,  at  bis 
PriotiDg-Oflice,  Gieen  Arbonr-coort,  Old  Bailey, 
inthe  Parish  of  Sl  Sepulchre,  in  the  City  of  Loudoii ; 
aodPttUitbedbyJoBH  RicBAftna,  Uw  BookaStttr, 
194.  Fleei-atreet,  in  the  PaLriah  of  SuDunaUn's-iii- 
tbt'-Wttt,  in  the  City  of  London.  Saturday,  I6di 
Febraary,  1899. 
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No.  17.]  SATURDAY,  FEBRUARY  23,  1839. 


LAWS  OF  BEAL  PROPERTY. 

EfiSAT  I. 
(  Omtwuedfrfm  page  245.) 

ON  Tn  TITLB  A   PURCHAaEB  MAT 
BBQUIBE. 

The  Nmo  SiaiutB  af  LimikUumt  rdatmg  to 
Bsal  Property,  3  &  4  W.  4.  o.  27. 

WE  will  now  torn  our  attention  to  the 
danger  to  be  apprehended  of  eyiction 
bjT  a  remainder-man  or  reversioner  after  an 
eeUOe  tail,  which  is  removed  or  consider- 
ably diminished  by  this  statute;  but  in 
making  this  observation,  we  must  do  so 
with  much  caution,  so  as  not  to  mislead  our 
readers  upon  the  safety  of  a  title  thus 
situated  for  40  years,  because  the  section  (a) 
of  the  statute  which  relates  to  assurances 
that  are  ineuffieieni  to  bar  the  remainders, 
is  very  limited  in  its  operation,  and  because 
possession  under  such  an  assurance,  if  it 
created  a  base  fee,  will  not  begin  to  be  ad- 
verse within  the  two  previous  sections,  {h) 
until  the  base  fee,  which  gave  a  lawful  title 
to  the  possession,  determines  by  the  failure 
of  issue  in  tail. 

As  we  have  before  {c)  shewn,  20  years' 
possession  adverse  to  a  tenant  in  tail 
operates  against  those  in  remainder,  and  the 
only  action  now  left  to  the  remainder-man 
is  that  of  ejectment,  and  the  period  limited 
for  bringing  that  action  (d)  cannot  be  ex- 


(•)  S.  23.  ante,  p. 
(6)  Ss.  21, 22.  ante,  p.  18. 
(c)  la. 

{d)  S.  2.  ante,  p.  2. 
Vol.  I. 


tended  by  dinbilitieB,  or  otherwise,  beyond 
40  yean  (e).  This  section  of  the  statute 
was  called  into  action  in  the  Court  of  S[ing^s 
Bench,  by  the  ejectment  case.  Doe  d^ 
Corbyn  9.  Bianstoo,  (/)  where  one  Whit- 
well  died  in  1774,  eeixed  in  fee  of  lands  in 
Northamptonshire,  without  issue,  having  by 
his  will  devised  to  his  wife,  who  survived 
him.  ^e  in  the  same  year  manied  the 
lessor  of  the  phiintiff  Corbyn,  who  was  the 
eldest  son  of  this  marriage*  She  continued 
in  possession  from  the  death  of  her  first  hus- 
band until  her  second  marriage,  after  which 
event,  she  with  her  second  husband  ro< 
mained  in  poesession  for  some  years,  and  at 
a  period  not  shewn,  they  left  the  premises, 
and  never  returned  to  them,  and  both  died 
at  St.  Albans,  the  wife  in  1828,  and  the 
husband  in  1832.  Neither  Mr.  or  Mrs. 
Corbyn  exercised  any  act  of  ownership,  or 
occupation  of  the  premises  after  they  left 
them,  and  this  period  of  time  vi^as  stated  to  be 
more  than  40  years  before  the  commence- 
ment of  the  action,  but  it  b  not  shewn  to 
be  withm  40  years  of  Mrs.  Corbyn's  death. 
The  plaintiff  offered  evidence  to  shew  that 
no  fine  had  been  levied  by  his  fiither  or 
mother,  and  it  was  contended  thai  Mrs.  Cor* 
hjn  as  a  feme  covert  was  under  dieabUity* 
LitUedaUy  J.  (before  whom  the  cause  was 
tiled  at  the  Northampton  aasiaes,  1835,) 
considered  that  the  action  was  barred  by 
s.  17.  of  this  statute,  and  nonsuited  the 
I^aintiff  with  leave  to  set  it  aside. 


(«)  S.  17.  ante. 

(/)  3Ado1p.&£]lis,  63. 


Lmimt  Pnmiti  hr  OtoiMrf  iwllfaiin,  OM  BuBuff. 
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In  Easter  Tenn,  1835,  accordingly  a  mo- 
tion was  made  to  set  aside  the  nonsuit,  and 
on  the  4th  May,  1835,  Lord  Denman,  G.  J. 
delivered  the  following  judgment  of  the 
Court. 

,  '^  The  fact  being  clear,  that  within  the 
terms  of  this  statute,  s.  3.  the  plaintiff's 
mother  was  dispossessed,  or  discontinued  the 
possession  or  receipt  of  the  rents  above  40 
years  before  the  action  brought,  ike  actum 
ii  clearly  barred  by  s.  17'  Some  argu- 
ment was  raised  on  the  question,  whether 
the  possession  was  adverse  or  not ;  but  the 
terms  of  that  clause  are  unequivocal,  and 
one  of  its  objects  was  to  avoid  the  ne- 
oesBity  of  enquixing  into  fiswls  of  so  andent 
a  date. 

^^  If  the  person  actually  in  poesessdon  could 
be  shewn  to  have  held  under  him,  through 
whom  the  plaintiff  claims,  the  possession  of 
the  former  might  be  regarded  as  the  posses- 
sion of  the  latter;  but  in  this  case  there  was 
not  a  single  &ct  firom  which  sudi  an  infer- 
ence could  be  drawn.  On  the  contrary,  the 
departure  of  the  former  possessors  to  a  die* 
tanoe,  without  appearing  to  have  received 
any  rent,  or  made  any  demand,  is  the 
strongest  evidence  of  tiieir  intending  to 
abandon,  at  once,  all  occupation  and  all 
claim  of  ownership.  And  as  the  title  of  the 
]daintiff 's  ancestor  rested  on  no  documents, 
but  was  merdy  evidenced  by  possession  at 
an  early  period,  that  ancestor  s  entire  deser- 
tion of  the  premises  ibr  so  long  a  time,  goes 
fiu  to  shew  a  consciousness  that  the  anterior 
occupation  was  without  title.  It  is  true 
that,  if  Mrs.  Corbyn  was  the  owner,  her 
husband  was  tenant  by  the  courtesy,  and 
theflr  son's  right  of  possession  did  not  accrue 
till  after  his  &ther^s  death;  but  this  fur^ 
nishes  no  answer  to  tkepotUive  enaehnent  of 
limitation,  in  the  17th  dauae  (of  this  Act). 
It  is  tee  also,  that  in  the  cases  (a)  cite4  at 
the  bar,  this  court  shewed  a  strong  indispo-^ 
sition  to  presume  a  possession  adverse,  which 
might  be  lawful  ^msistently  with  the  hxfba 
found.     Of  these  oases  (b)  no  more  need  be 


said  on  the  present  occasion,  than  that  they 
were  not  brought  within  tibe  late  statute," 
— and  the  rule  was  refused. 

It  was  from  this  decision,  at  so  early  a 
period  after  pasdng  the  statute,  that  many 
took  it  for  granted,  a  title  for  sixty  years 
was  no  longer  required,  but  that  forty  years 
woidd  be  the  most  extended  period  required 
by  the  statute.  But  no  such  linUtaHan  ap- 
jdiety  or  ever  did  apply,  en  could,  with  justice 
and  reason,  be  extended  either  at  law  or  in 
equity,  (c)  to  a  remainder-vnan  or  rever- 
sioner, expectant  on  an  ettaie  for  lifey  who, 
under  the  old  law  had,  besides  his  ordinary 
remedy  by  ejectment,  a  writ  of  intrusion, 
to  which  the  same  lunitation  wasnot  fixed,  {£) 
and  who,  though  deprived  by  the  new  law 
of  his  rcttl  action,  is  left  wholly  unaffected 
by  matter  anterior  to  the  time  when  his 
right  first  regularly  accniea  in  point  of  en- 
jo3nnent« 

The  decision  in  the  case  cited  only  went 
to  estabUah  this  law,  that  pomeman  adwrse 
to  a  tenancy  in  taU^  if  held  for  forty  years, 
fdiall  constitute  a  perfect  title,  as  against  the 
issue  and  remainder-man  where  there  has 
been  disabilities;  and  the  same  law  will  fol- 
low, in  such  caee9y  where  there  has  been  no 
disability  upon  an  adverse  possession  of 
twenty  years.  Another  able  writer,  (e)  in 
giving  his  opinion  upon  this  statute  says, 
^^  a  purchaser,  before  the  late  Act  of  3  &  4 
W.  4.  c.  27,  had  a  right  to  require  a  title, 
commencing  at  least  sixty  years  previously 
to  the  time  of  his  purchase,  because  the  old 
statute  of  limitations  (/)  could  not,  in  a 
shorter  period,  confer  a  titie.  InPsunev. 
Miller,  (^)  Lord  Eldon  was  of  opinion,  that 
an  abstract,  not  going  farther  back  than 


(a)  Holl  v.  Doe  d«iii.  Sarteet,  5  Baro.  &  A.  687 ; 
Doe  denu  Souter  o.  Hull.  2  Dow.  &  R.  38 ;  Doe 
dem.  Smith  v.  Pike,  3  Barn.  &  A.  738 ;  Doe  dem. 
Roifey  V.  Harbiow,  1  Nev.  &  M.  422. 

<6)  The  Goarti  have  always,  from  an  early  period. 


boon  so  aiuioQs  to  proffct  a  long  posaeuioo,  that  no 
plaintiff  was  entitled  to  so  little  favour  as  a  plaintiff  in 
a  writ  of  right  See  Cbariwood  v.  Morgan ;  Baylis  o. 
Manning,  1  New  Rep.  64,  233.  Maidmont  v.  Jokes, 
2  id.  429. 

(c)  Gore  v.  Stackpoole,  1  Dow.  P.  R.  16;  Price 
V.  Copoer,  1  Sim.  &  S.  347 ;  Blake  «.  Fetter,  St 
Ball  &*B.  387. 

(d)  Piercy  dem.  Gardner,  tetu,  3  Bingh.N.  C.  748 ; 
Cuthbert  v.  Creasy,  4  Bligh.  P.  R.  O.  S.  125. 

(c)  Sir  Edward  Sngden,  Vend,  and  Porch. 

(/)  32  Hen.  8.  c.  2 ;  21  Jac.  1.  c.  16 ;  and  see 
Barnewall  v.  Harris,  1  Taunt  430. 

(g)  6  Ves.  J.  349 ;  see  Robinson  v.  EUioU,  I 
Russ.  599. 
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forty-thvee  yean^  was  a  serious  objection  to 
the  title.  Even  sixty  yean»  were  not  some- 
times sufficient.  For  instance,  if  it  might 
nssonahly  be  pxesnmed  firom  the  contents  of 
the  abstract,  that  utaieM  tail  were  subsisting, 
the  pureKaser  might  demand  the  production 
of  the  prior  title.  The  statutes  of  limitation 
eouM  not,  in  such  cases,  be  relied  on;  re- 
jnainder-men  having  had  distinct  and  sue* 
oessiTa  rights,  upcm  which,  at  least,  the 
statute  of  James  oonld  only  begin  to  oper- 
ate as  they  fell  into  possession.  It  might 
have  been  thought,  in  the  common  case  of 
a  mao  Aiming  by  descent  a  revenioB  ex- 
pectant upon  particular  estates,  created  by 
his  anoestoi^s  will,  that  a  writ  of  right  would 
not  lie  after  sixty  years  from  his  ancestor's 
death,  although  the  particular  estates  had 
but  recently  determined.  .  But,  however 
this  might  be,  the  objection  still  remained, 
fat  an  ejectment  might  have  been  brought 
at  any  time,  within  twenty  years  after  the 
ertate  M  into  possesnon.  So,  if  an  abstract 
begin  with  a  conveyance,  by  a  person  who  is 
stated  to  be  heir-at-law  of  any  person,  the 
piudiaser  Biay  require  proof  of  the  ancestor's 
intestacy.  Bui  the  law  is  altogether  altered 
by  the  3  &  4  W.  4.  c.  27,  which  limits  the 
general  tioM  to  recover  to  twenty  years,  with 
a  saving  of  ten  years  to  persons  under  disa- 
bifity,  but  not  to  exceed^  in  any  couey  forty 
feam^  okhmigk  the  ten  ymura  are  not  ox^ 
pired.  The  act  allows  no  further  time  for 
successive  disabilities,  and  makes  the  bar  of 
the  tenant,  in  fact,  extend  to  all  whom  he 
mighi  have  barred.  This  will  ultimately 
tend  to  shorten  abstracts  considerably,  and, 
in  the  resuHi  forty  years  will  probably  be 
eonsideied  the  proper  period,  instead  of  sbcty, 
for  an  abstract  to  extend  over;  but  still 
coMf  muet  frequmUy  arm  where  it  toill  be 
neeeteeny  to  coil  for  an  earlier  title.  As 
fines  are  abolished,  a  short  bar,  as  formerly, 
cannot  now  be  made.''-*-With  every  respect 
for  this  learned  and  aUe  writer,  and  vrith 
an  due  deference,  we  submit  that,  this  last 
observation  must  extend  to  all  caeee  of  poe* 
eeetkm  ield  adneredy  to  a  tenant  fir  Ufe^ 
and  that  such  a  possession,  during  a  life  pro- 
tracted by  extreme  longevity,  will  afford  no 
nscnriiy  to  a  purchaser  against  eviction  by 
a  vemaittder-inan  or  reversioDer 


against  hhn.  So  also  must  it  extend  to  all 
cases  of  possession,  held  advertdy  to  hmg 
termt  of  yean^  as  we  have  before  noticed 
and  iUustmted.  (k) 

(Tobeeontimied.) 


TO  THB  EDITOR  OP  THE  LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  XIV. 
What  are  the  changes  made  in  the  Late  of 
Dower  by  the  JSftat.  3  <^'  4  Wil.  4.  c.  105. 
commonly  called  the  Dower  Act? 

In  order  folly  to  understand  the  changes 
that  have  been  efieoted  by  the  above  statute, 
it  may  not  seem  out  of  place  shortiy  to  re- 
view the  Law  of  Dower  as  it  stood  pre- 
viously to  the  passing  of  the  present  Dowei: 
Act. 

The  Law  of  Dower  then  gave  to  a  sur- 
viving wife  a  right  to  have  assigned  to  her 
for  life  one-4hird  of  all  her  husband's  knds 
and  hereditaments,  of  which  he  died  seized 
in  law;and  should  the  heir  neglect  or  refose 
to  assign,  she  oould  compel  a  just  assign- 
ment by  legal  process,  and  generally  re- 
cover compensation  for  the  detention ;  but 
to  entitie  her  to  damages  in  dower,  it  must 
be  alleged  and  proved  that  the  husband  died 
neked  of  an  estate  of  inheritance,  (Jones  v. 
Jones,  2  0.  &  J.  601.)  Equitable  estates 
were  not  subject  to  dower,  and  the  general 
principles  on  which  courts  of  equity  have 
proceeded,  was,  that  dower  was  to  be  con- 
sidered a  mere  legal  rights  and  that  there- 
fore equity  ought  not  to  create  the  right 
where  it  did  not  subsist  at  law,  as  where 
an  estate  was  subject  to  a  mortgage  in  fee 
at  the  time  of  the  marriage,  and  continued 
so  during  the  coverture,  the  widow  was  held 
not  entiUed  to  dower,  as  at  law  the  whole 
legal  inheritance  was  vested  in  the  mort- 
gagee, and  the  right  of  redemption  was 
merely  an  equitable  right  insufficient  to 
create  a  claim  of  dower  (Nixon  e.  Saville, 
1  Br.  C.C.  329.)  By  the  old  law  also,  after 
a  titie  of  dower  had  once  attached,  it  was 
not  in  the  power  of  the  husband  alone  to 
defeat  it  by  any  act  in  the  nature  of  aliena- 
tion or  charge  (3  Lev.  386.  Co.  Litt.  32.) 
It  was  a  right  attaching  hy  implication  of 


(Ik)  Ante,  p.  50. 
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law,  whieh^  although  U  might  never  take 
effect  (as  if  the  wife  died  in  the  husband's 
lifetime),  yet  from  the  moment  that  the  facts 
of  marriage  and  $einn  had  concurred,  was 
so  fixed  as  to  become  a  title  paramount  to 
that  of  any  person  claiming  under  the  hus- 
band by  any  subsequent  act  (Co.  Litt.  32.  a. 
F.N.B.  147  £.)  The  alienation  of  the 
husband,  therefore,  whether  voluntarily  as 
by  deed  or  will,  or  involuntarily  as  by  bank- 
ruptcy, &c.  would  be  not  to  defeat  the 
wife's  right  to  dower  against  the  husband's 
alienee  against  whom  dower  might  be  re- 
covered in  the  same  way  as  against  the  heir 
of  the  husband  dying  sdsed,  (Shep.  T.  275. 
7  Rep.  8.  72;  see  Park  on  Dower,  pp.  237, 
238.)  Legacies  in  bar  of  dower  were  enti- 
tled to  preference  over  other  legacies,  and  in 
caise  the  assets  should  prove  deficient,  the 
widow  was  not  to  abate  in  proportion  to 
the  other  legatees,  (Bnnridge  v.  Bradyl, 
1  P.  Wms.  127;  Blower  v.  Morret,  2  Ves. 
sen.  420.)  By  sec.  12,  of  the  Dower  Act, 
this  prefSerenoe  is  stiU  preserved. 
.     (TobecontinueiLj 


PROBLEM  XVIL 

Law  of  Inhebitaitcb. 

What  is  the  Law  of  Inheritance  in  England  ? 
And  what  changes  were  made  by  the 
Statute  3  &  4  W.  4.  c.  106? 

{tnpm'al  parliaments 

HOUSE    OF   LORDS. 

LEGAL  BUSINESS.— ^e6.  19. 
Private  BiUe. 
Ordered,  that  no  petition  for  a  private  bill 
shall  be  received  after  the  20th  Sf arch,  and 
that  no  report  from  the  Judges  on  a  private 
bill,  shall  be  received  after  the  30th  April.  On 
the  motion  of  Lord  Shaftesburt* 

Borough  Courts, 

The  Lord  Chancellor  presented  a  bill  for  the 
better  regulation  of  courts  in  boroughs. 

Read  a  first  time,  and  ordered  to  be  read  a 
second  time  on  Thursday  next 

FtA.  21. 
Read  a  second  time. — Ordered  to  be  com- 
mitted this  day. 


HOUSE    OF    COMMONS. 

England. 
COURT  OF  CHANCERY.— i?'e6. 15. 

Mr.  Blewitt  moved  for  returns  of  the  num- 
ber of  bills  filed  in  Her  Majesty's  High  Court 
of  Chancery,  in  the  years  1835,  1836,  1837, 
1838;  of  .the  number  of  answers  filed  in  the 
several  years  1750  to  1754,  inclusive ;  also  for 
the  several  years  1760  to  1764  inclusive;  ako 
for  the  several  years  1800  to  1804  inclusive; 
also  for  the  year  1808,  and  each  succeeding 
year,  to  the  31st  December,  1838 ;  also  for  the 
total  number  of  folios  contained  in  the  bills, 
and  of  the  total  number  of  folios  contained  in 
the  answers,  filed  in  each  of  the  years  above 
specified ;  also  of  the  number  of  causes,  excep- 
tions, and  further  directions,  pleas  and  demiur- 
rers,  set  down  to  be  heard  in  and  for  the  years 
1836, 1837, 1838,  and  the  number  of  decreesand 
orders  made  on  the  hearing  of  the  same ;  and  of 
the  number  of  causes,  exceptions,  &c.,  ready  for 
hearing  on  die  first  day  of  each  term,  and 
also  at  the  close  of  the  sittings  after  each  term 
in  each  of  the  above  years ;  of  the  number  of 
re-hearings  and  appeus  before  the  Lord  Chan- 
cellor, set  down  m  each  of  the  same  yean, 
and  standing  for  hearing  on  the  first  day  of 
each  term,  and  the  last  day,  &c.  Also  of  the 
number  of  cause  petitions  presented  and 
answered  by  the  Lord  Chancellor  in  each  of 
the  years  1836,  1837, 1838;  and  of  the  nunt- 
her  of  petitions  answered  and  set  down  for 
hearing  at  the  Rolls.  The  hon.  Member 
observed,  that,  as  the  returns  were  merely  in 
continuation  of  some  moved  for  in  1836  by  the 
learned  Solicitor-General,  he  apprehended 
there  would  be  no  objection  to  his  motion. 

Mr.  Pembertcn  rose  principally  to  inquire 
whether  the  government  had  it  in  contempla- 
tion to  lay  Mfore  the  house  in  the  course  of 
the  present  session  any  measure  for  the  im- 
provement of  the  administration  of  justice  in 
the  Courts  of  Chancery  and  higher  tribunals 
of  the  countnr.  With  respect  to  the  state  of 
business  in  the  Courts  of  Chancery,  he  be- 
lieved that,  except  on  one  occasion,  when, 
owing  to  the  absence  from  illness  of  one  of 
the  judges,  his  court  was  wholly  shut  up. 
There  never  was  a  larger  amount  of  arrears  m 
those  courts  than  at  present  He  believed 
there  were,  at  that  moment,  not  less  than  700 
causes  set  down  for  hearing.  That  during 
the  last  term  not  one  sinrie  case,  standing  on 
what  is  called  the  generu  paper,  in  the  Vice- 
Chancellor's  Court,  came  on  to  be  heard. 
The  number  of  causes  on  the  general  paper 
in  the  Rolls  Court,  disposed  of  during  the 
same  period,  was  one  and-a>half.  Was  this 
owing  to  the  noble  judge  who  presided  in  that 
court  P  He  felt  the.  utmdst  confidence  that  it 
was  not.  No  man  could  exhibit  greater 
assiduity  in  the  discharge  of  his  dudes ;  no 
man  could  more  completely  confine  hiinself 
to  doin^  that  which  he  thinks  to  be  substan- 
tial justice,  than  his  noble  friend.  It  remained 
to  be. asked,  then,  what  was  the  renedyP 
The  remedies  hitherto  tried  had  turned  out 
anything  but  remedies.    It  would  be  in  the 
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noolleclioii  of  many  hon.  membere  picseBt, 
with  what  a  loud  obloquv  it  was  ciistoinaiy 
for  some  persons  to  assail  the  late  Lord  Eldon 
when  presiding  in  Chancery,  on  the  ground 
of  his  indecision  and  delay  of  justice.  Now 
let  the  house  consider  that  the  business  of  that 
Court  was  not  divided  then ;  Lord  Eldon  had 
to  bear  the  whole  weight  of  the  business  in 
bankruptcy,  which,  as  well  as  other  business, 
had  since  been  removed  from  the  Court  In 
short,  the  business  at  that  time  was  at  least 
doable  its  present  amount.  Yet  now,  although, 
as  fiir  as  he  was  aware,  the  ordinary  business 
of  the  court  had  not  increased  to  any  consi- 
derable degree  above  what  it  was  when  Lord 
Eldon  discnarged  it,  with  the  additions  he 
bad  referred  to,  the  amount  of  arrears  was 
greater  than  ever  it  was  when  Lord  Eldon 
held  the  seals,  and  when  he  was  daily  abused 
for  delap  of  justice.  He  must  say  he  trusted 
Her  Majesty's  Government  were  prepared  to 
abolish  at  least  one  of  those  courts,  which  had 
been  erected  with  a  view  of  relieving  the 
pressure  in  the  Chancellor's  Court,  but  which 
bad  turned  out  such  abortions,  that  he  thought 
it  idle  to  talk  of  sustainmg  them.  Then, 
atfsin,  with  respect  to  the  Exchequer  Court, 
wnich,  as  the  house  were  aware,  was  partially 
a  court  of  Chancery,  that  is,  a  court  for  the 
administration  of  business  in  equity ;  how  was 
justice  administered?  By  judges  who  had  not 
practised  in  equity ;  and  by  a  bar  who  did  not 
attend  regularly.  In  fact  it  was  a  kind  of 
bastard  court,  and  certainly  did  not  give  satis- 
faction to  the  country.  There  was  another 
court,  that  of  the  judicial  committee  of  the 
privy  council,  which  he  believed  had  not 
worked  well.'  It  was,  in  his  mind,  a  great  ob- 
jection to  that  court,  that  it  should  be  presided 
over  by  a  judge  who  was  not  filling  asrj  judi- 
cial station  or  fettered  with  any  judicial  re- 
sponsibilities and  obligations ;  it  was  an  ob- 
jection, too,  that  as  the  amount  of  business 
before  the  court  was  too  triding  to  secure  the 
attendance  of  a  regular  bar,  its  sittings  were 
in  some  degree  dependent  upon  the  possibility 
of  obtaining  the  attendance  of  counsel.  These 
were  objections  not  undeservinfl;  of  considera^ 
tion,  when  it  was  rememberea  that  this  was 
a  court  of  ultimate  appeaL  In  the  House  of 
Lords,  again,  he  believed  there  never  before 
were  more  judgments  in  arrear  than  at  pre- 
sent. Having  repeatedly,  session  after  session, 
given  notice  of  a  motion  on  this  subject,  he 
was  determined  not  to  neglect  that  oppor- 
tunity without  calling  the  attention  of  the 
house  to  these  enormous  evils. 

Lord  J,  Ru9seU  said,  it  had  been  frequently 
a  matter  of  deliberation  and  consideration 
what  steps  should  be  taken,  and  when  they 
should  be  t^en,  with  resnect  to  the  Court  of 
Chancery.  The  Lord  Cnancellor  had  pro- 
posed a  bill  founded  upon  the  best  opinion 
which  he  and  those  who  acted  with  him  could 
•  give  on  this  subject:  it  was  found  that  there 
was  the  widest  difference  of  opinion ;  and  he 
believed  the  Lord  Chancellor  proposed  a  mea- 
sure on  thia  subject,  which  certamly  went  to 
remedy  certain  evils  in  the  Court  of  Chancery, 


going  to  diminish  the  number  of  appeals ; 
because,  if  he  recollected  ari^t,  one  of  the 
provisions  was,  a  p^tymieht  appeal  to  either 
the  Lord  Chancellor,  or  the  House  of  Lords, 
but  having  done  so,  he  was  not  afterwards  to 
be  at  liberty  to  appeal  to  the  House  of  Lords. 
That  was  one  of  the  provisions  to  diminish  the 
number  of  appeals ;  but,  there  were  various 
other  provisions  to  provide  for  the  despatch 
of  business  in  the  Court  of  Chancery.  But 
when  this  (juestion  came  to  be  discussed,  there 
was  the  widest  difference  of  opinion.  The 
noble  and  learned  Lord  LangdaU  stated  that 
such  an  office  as  that  of  the  present  Lord 
Chancellor  should  be  abolished  altogether; 
that  there  should  be  no  such  person  as  a 
political  judge  sitting  in  the  Cabinet;  that, 
on  the  contrary,  there  should  be  one  person 
placed  at  the  hc«d  of  the  Court  of  Equity,  let 
them  call  him  b^  what  title  they  liked  $  and 
another  person  sitting  in  the  Cabinet  without 
judicial  mnctions,  but  only  as  the  adviser,  as 
it  were,  of  all  measures  of  legislation  to  be 
introduced  from  time  to  time  by  the  Govern- 
ment. That  was  a  total  and  alMolute  change 
of  the  institutions  of  this  country  so  far  as  the 
office  of  Lord  Chancellor  was  concerned. 
Lord  LyfkdhnTst  was  of  a  totally  different 
opinion :  he  thought  the  measure  of  the  Lord 
Cnancellor  went  too  far,  and  he  was  rather 
for  increasing  the  number  of  the  judges  in 
the  Court  of  Chancery,  for  making  an  addi- 
tional court,  or  two  additional  courts,  for 
keeping  the  institution  exactly  as  it  was,  with 
some  otner  provisions.  When  there  was  this 
great  difference  of  opinion  amongst  the  most 
learned  persons,  and  amongst  those  most  com- 
petent to  ^ve  an  opinion  on  the  subject,  the 
natural  opinion  was,  that  any  measure  must 
fail  that  might  be  brought  forward,  and  it 
became  for  some  time  totally  hopeless  to  in- 
troduce any  measure  on  the  subject. 
Afoium  agreed  to, 

Copyhdd  and  Customary  Lands, 

Mr.  J,  Stewart  moved  for  leave  to  bring  in 
a  bill  for  the  enfranchisement  of  lands  of  eopy^ 
hold  and  eustomtay  tenure.  He  referred  to  tne 
bill  on  the  same  subject,  introduced  last  ses- 
sion, the  committee  upon  which,  he  said,  had 
made  a  report  recommending  the  entire  aboli- 
tion of  this  tenure,  and  that  he  brought  for- 
ward the  present  bill  with  the  sanction  of  the 
Attorney^  General. 

Leave  Granted, 

AFFIRMATIONS  BILL. 
Mr.  Hawes  moved  the  second  reading 
of  the  Affirmations  Bill.  The  object  of  the 
bill  was  to  enable  men  who  objected  to  oaths 
to  give  their  evidence  in  that  form  which 
womdbe  most  binding  on  iheir  consciences, 
and  he  must  say  that  it  was  for  the  interests 
of  all  parties  that  honest  and  conscientious 
men  should  not  be  placed  in  a  worse  situation 
than  more  careless  and  less  scrupulous  indivi- 
duals. It  was  objected  in  another  place  to 
the  bill  of  last  year,  thai  under  its  provisions 
a  man  might  come  into  a  court  and  shield 
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hixnself  from  taking  an  oath  on  Ids  own  mere 
statement  on  the  moment  that  he  had  a  con- 
scientious objection  to  take  an  oath,  and  thos 
that  the  ends  of  justice  might  be  defeated. 
To  meet  this  objection,  the  present  bill  pro- 
vided that  any  person  having  such  objection 
shouMy  previously  to  claiimng  exemption, 
have  registered  ms  name  before  one  of  the 
officers  empowered  to  adminster  the  oaths  of 
allegiance  and  supremacy,  and  on  the  pay- 
ment of  a  small  fee,  should  then  be  exempt^. 

Bill  re€ui  a  second  time. 

Mr.  Gaulbum  gave  notice  that  he  would 
divide  the  house  against  it  on  its  committal. 

Ordered  to  be  committed  on  Friday  next. 


Ireland. — Feb,  21. 
Eceleeiaetieal  Cqurte. 

Mr.  JVintten  Barron  moved  for  leave  to 
brii^  in  a  bill  for  consolidatmg  and  reforming 
the  ecdesiastical  courts  of  Ireland. 

Tisoount  Morpeth  expressed  the  consent  of 
the  Government. 

Dr.  Luskington  said  tiie  bill  was  finmed,  in 
point  of  fact,  on  the  model  of  the  report 
issued  by  the  English  SoelesfiasticaL  Commis- 
sion, winch  was  appointed  by  the  Di&e  of 
Wellington  in  1828,  and  of  which  he  had  the 
honour  to  be  a  member  akmg  with  the  Areh- 
bii^op  of  Canterbury,  the  bishop  of  Lincoln, 
and  some  other  prelates,  the  Late  Lord  Chief 
Justice  Tenterden,  Lord  Denman,  and  others 
of  the  judges.  A  bill,  in  pursusnee  of  the  re- 
commendations of  tins  report,  for  the  reform 
of  the  English  Ecclesiastical  Courts  had  passed 
that  house,  and  reached  the  House  of  Lords, 
where  it  had  received  the  fullest  attention; 
but  ii  had  eventually  miscarried,  because  the 
bishc^s  were  of  opinion  that  such  a  measure 
oucfat  to  be  preceded  by  a  clergy  discipline 
bill.  He  believed  the  nght  reverend  bench 
were  by  no  means  opposed  to  the  principle  of 
that  measure.  He  had  taken  occasion,  while 
it  was  pending,  to  confer  with  the  Arehbishop 
of  Canterbury,  and  to  tell  him  that  the  bin 
went  to  take  from  him  patronage  to  the  amount 
of  10,000/.  a  year.  The  /ScYiYnabop  said, 
''give  me  ten  minutes  to  consider  what  course 
I  shall  take."  Shortly  after  which  he  sai^ 
''  I  am  ouite  readv  to  accede  to  tiie  bill."  He 
believed  the  otner  prelates  were  ouite  as' 
favourable  to  that  measure.  From  tnat,  the 
one  now  before  the  house  mtbs  copied  pretty 
nearly,  and,  without  pledging  hnnself  to  aU 
the  details,  he  begged  to  express  his  con- 
currence generally  to  the  measure.— Z^vs 
granted* 

Scotland. — Fdt.  15. 

Satariee  of  the  Judges, 

The  Lord-Advoeaie  said,  it  became  his  duty 
to  move  general  resolBtions  on  which  to  found 
his  bill;  but  first,  he  should  observe,  that 
great  chanffes  had  been  made  amongst  the 
Seotdsh  judges.  Five  judges  of  tlie  Exche- 
ouer  had  been  dispensed  with.  The  Court  of 
Admiralty  had  been  abolisliedy  four  eonmus- 


sioners  had  been  dismissed,  and  two  judges  of 
the  Court  of  Session,  making  in  the  whole  a 
saving  of  54,000^  a-year.  In  stating  this,  he 
wished  at  the  same  time  to  say,  that  he  did 
not  desire  to  see  the  Scottish  judges  derived 
of  that  fair  retiring  aUowance  to  which  their 
duties  and  station  fuUy  entitled  them.  He 
certainly  should  contend,  that  judges  who  had 
attained  the  age  of  seventy,  and  had  been  fif- 
teen years  on  the  bench  snould  be  permitted 
to  retire  on  full  income.  If  the  ouestion  were 
asked  what  pubhc  benefit  would  be  derived 
fitHn  the  increase  of  the  salaries  of  the  puisne 
judges,  he  would  say,  that  by  removing  the 
anomalv  of  some  having  only  2,000^,  while 
others  dad  2,600^.,  a  great  constitutional  ob- 
ject would  be  gained;  for,  certainly,  itwna 
wrong  that  a  judge  on  the  bench  snould  be 
induct  constantly  to  look  forward  to  promo- 
tion, with  a  view  to  an  increase  of  his  salary, 
which  was  in  fact  but  a  very  small  per  centaee 
on  the  great  reductions  which  Imd  already 
been  eflTected  in  the  fees  of  the  court,  to  tro 
annual  amount,  as  was  calculated,  of  l4fiOOL 
He  could  not  sit  down  without  alluding  to  the 
suggestion  that  the  number  of  judges  should 
be  mrther  reduced,  or  that  additional  duties 
should  be  imposed  on  them.  With  regard  to 
the  first  point,  they  had  the  evidence,  uncon- 
tradicted and  all  one  wa;^,  of  practical  and 
experienced  men,  that  jumcial  reduction  had 
been  already  cani^fsr  enough;  and  if  the 
committee  would  for  a  moment  consider  the 
constitution  of  the  court,  they  would  at  once 
pereeive  the  danger  of  further  reduction.  The 
five  puisne  judges  were  men  of  great  ability 
and  most  extensive  legal  acquirements;  the 
cases  in  the  first  instance  came  before  them, 
and  they  were  fully  employed  from  9  o'clock 
in  the  morning  mquently  till  3  or  4  in  the 
afternoon.  It  was  true  they  did  not  always 
sit  in  court ;  but  there  were  many  cases  of 
accounts.  He  knew  of  one  where  there  were 
no  less  than  2,000  documents  to  be  examined, 
extending  over  a  long  period  of  time,  and 
which  hi^  occupied  an  accountant  for  three 
years,  involving  many  difficult  Questions,  which 
m  English  courts  were  usually  referred  to 
an  arbitrator,  and  in  equity  to  Masters  in 
Chancery,  the  duty  of  investigating  which  fell 
ujpon  the  judges  of  the  Court  of  Session,  par- 
ticularly the  five  loids  ordinary,  who  per- 
formed that  duty  most  effectually  out  of  court, 
and  whose  number  could  not  therefore  be 
diminished.  There  were  also  two  chambers, 
consisting  each  of  four  judges,  neither^  of 
which  could  be  reduced  wittiout  depriving 
them  altogether  of  any  court  of  review,  and 
throwing  the  whole  judicature  of  Scotland 
into  endless  and  irremediable  confusion.  He 
concluded  by  moving  two  resolutions,  as  the 
foundation  of  l^e  bul  he  intended  to  intro- 
duce. 

First  resoludonr— "That  Her  Majesty  be 
enabled  to  grant  to  every  puisne  judge  in 
Scotland  of  seventy  yean,  naving  actw  aa 
such  for  fifteen  yeaxs,  an  annuity  on  his  resig- 
nation of  iMct  of  the  same  amount  as  the 
salary  thereto  attached."— ^^rwrf  to. 
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Second  resolution:—'' That  it  is  the  opinion 
of  this  committee  that  provision  be  made  by 
law  to  enable  <Her  Majesty  to  increase  the 
salaries  and  the  retired  allowances  of  certain 
judges  in  Scotland,''  &c. 


loin  Vitfoxii. 


ROLLS  COURT.— FuA.  11. 


Hawkins  v.  Hall. 
AttackmeiU  for  Costs — irregular  serviee  of  sub- 
poena^ and  demajid  of  payment, — Whether  a 
jfdaintiffj  who  illegaUy  holds  a  defendant  in 
cust4xWf  can  legally  detain  him  while  in 
custody  by  anotMT  writ,  at  his  own  suit  ? 

The  Court  having  ordered  the  first  writ  to 
be  set  aside, 

Mr.  Kindersley  moved  on  behalf  of  the 
plaintiff,  to  discliarge  him  out  of  custody  upon 
an  attachment,  at  the  instance  of  the  defend- 
ant, for  co6ts«  The  plaintiff  filed  a  bill  against 
the  defen^uit  which  was  dismissed  with  costs, 
for  which  a  subpcena  was  issued,  which  was 
served  upon  the  plaintiff  at  Boulogne,  out  of 
the  jurisdiction  of  the  Court,  and  the  payment 
of  the  costs  was  there  demanded.  The  costs 
not  having  been  paid,  the  defendant  obtained 
an  attacmnent  aeainst  the  plaintiff;  upon 
which,  when  he  afterwards  came  to  England, 
he  was  arrested,  and,  while  in  custody,  several 
detainers  were  lodged  against  him.  A  motion 
was  made  to  set  aside  the  attachment  and 
discharge  the  plaintiff  out  of  custody,  and 
Lord  LAngdale  made  an  order  accordinglv, 
upon  the  ground  that  the  service  of  the  sub- 
poma  had  been  irregular,  and  consequently 
that  there  was  no  goMl  foundation  for  the  at- 
tachment Upon  the  same  day  after  the  order 
was  pronounced,  but  before  it  could  be  drawn 
up,  another  subpoena  for  the  same  costs  was 
served,  and  another  demand  for  their  amount 
was  made  upon  the  plaintiff  whilst  he  remain- 
ed in  custody.  The  plaintiff,  being  free  from 
the  attachment,  applied  to  die  courts  of  law 
to  be  discharged  out  of  custody  in  the  several 
actions  in  which  detainers  had  been  lodged 
against  him,  and  the  last  of  the  rules  for  nis 
discharge  was  made  absolute  up6n  the  dOth  of 
last  month,  but  in  consequence  of  some  inac- 
curacy in  (hrawing  it  up,  the  rule  was  amended| 
and  was  not  lo^^d  with  the  marshal  in  the 
Queen's  Bmch  until  two  o'clock  on  the  31st 
of  January.  Theplaintiffwas  then  informed 
b^  the  turnkey  that  all  was  right,  and  that  he 
might  leave  trie  prison  as  soon  as  he  pleased, 
whereupon  he  stated  his  intention  not  to  leave 
it  until  night,  but  he  paid  his  fees  between 
foor  and  five  o'clock.  There  was  no  evidence 
to  show  that  in  the  mean  time  the  plaintiff 
might  not  have  gone  out  of  the  prison  freely 
whenever  he  pleased.  About  four  o'clock  an 
officer  with  a  second  attachment,  obtained  by 
the  defendant,  and  also  another  officer  with  a 
writ  of  CO.  sa,  issacd  out  by  another  party, 


were  on  the  wtttch  to  arrest  plaintiff,  who  en- 
deavoured to  hide  himself  in  the  Queen's 
Bench  Prison,  and  did,  in  fact,  conceal  him- 
self in  one  of  the  prisoners*  room  untU  he  was 
discovered  between  nine  and  ten  o'clock  at 
night,  and  compelled  to  gp  into  the  lobby  of 
the  prison,  where  he  was  immediately  arrest- 
ed under  one  of  the  processes,  and  was  detain- 
ed under  the  other.  It  did  not  appear  upon 
the  evidence  whether  this  arrest  was  made 
upon  the  attachment  or  the  ca,  sa. 

Lord  Lanodale  said  it  was  clear  that  the 
plaintiff  was  endeavouring  to  avoid  satisfying 
a  just  demand,  but,  whatever  his  fraud  or  mis- 
conduct misht  be,  he  must  bfe  proceeded 
against  bjr  legal  methods,  and  if  the  process 
issued  against  him  was  irregulair,  he  was  en- 
titled to  be  discharged.  The  motion  for  the 
discharge  was  made  upon  the'  grounds— ;/?r«/, 
that  the  subpcena  for  costs  had  been  irregu- 
larly served  upon  him ;  and  secondly,  that  at  the 
time  of  the  arrest  he  was  entitled  to  be  pri- 
vileged, and  to  leave  the  prison  freely  for  the 
purpose  of  returning  home.  The  question 
whether  a  man  who  was  entitled  to  leave  the 
prison  in  the  middle  of  the  day,  and  at  liberty 
so  to  do,  but  did  not  think  fit  to  avail  hhnself  of 
that  liberty,  resolving  to  wait  until  night, 
plainly  with  an  intention  of  then  escaping, 
and  who  being  soon  after  under  the  appre- 
hension of  being  arrested,  instead  of  appearing 
and  claiming  his  privilege,  secreted  hunself  as 
long  as  he  coula,  was  entitled  to  such  a  pri- 
vilege as  was  then  asked,  was  a  question  not 
necessary  for  his  LordsMp  to  decide ;  for  it 
appeared  to  him  that  the  service  of  the  sub- 
pcena was  irregular.  He  did  not  concur  in  the 
argument,  that  a  subpoena  for  costs  might  not 
be  regularly  served  upon  a  party  who  was  in 
prison,  or  upon  a  party  even  irregularly  and 
improperly  in  custody,  at  the  suit  of  persons  not 
connected  with  the  person  issuing  the  subpcena; 
but  the  question  was,  whether  the  same  mftn 
who  had  caused  another  to  be  illegally  arrested 
and  detained  should  himself  be  at  liberty  so 
far  to  avail  himself  of  his  own  wrong  as  to 
take  an  advantage  of  it  for  the  purpose  of 
serving  a  writ  issued  at  his  own  suit,  and  in- 
tended to  be  enforced  by  process  of  contempt. 
He  had  not  met  with  any  authority  distinctly 
applying  to  this  subject,  but  he  apprehended 
that  at  common  law  the  same  plaintifT  who 
illegally  held  a  defendant  in  custody,  comd  not 
legally  charge  him  whilst  in  custody  with  a 
declaration  at  his  own  suit,  and  it  appeared 
to  him  that  very  serious  mischief  might  be 
produced  if  service  of  process  out  of  this  court, 
under  such  circumstances,  were  allowed  to  be 
good.  His  Lordship  therefore  came  to  the 
conclusion,  although  he  owned  with  consider- 
able reluctance,  that  the  service  of  the  sub- 
poena for  costs,  and  the  attachment  for  non- 
payment, were  irregular,  and  consequently 
that  the  plaintiff  nmst  be  discharged,  and  the 
defendant  must  pay  the  costs  of  the  applicar 
tion. 
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QUEENS'  BENCH.    Jan,  24. 
Sittings  in  Banco. 

Pack  v.  Tarpley. 

Qui  tam. — Justice  of  the  Peace— -person  act- 
ing as  such  without  a  proper  qualification. 

This  was  an  action  brought  asainst  the  defen- 
dant, who  was  the  Vicar  oi  Crewe,  in  the 
county  of  Northampton,  for  acting  a»a  justice 
of  the  peace  without  having  a  proper  qualifi- 
cation. The  act  of  parliament,  uie  18th  of 
George  2.  c.  20,  enacts  that  no  person  should 
be  capable  of  acting  as  a  justice  of  the  peace 
who  should  not  have  property  in  fee  or  for 
life,  in  lands  and  tenements,  of  the  clear 
yearly  value  of  100/.  over  and  above  what 
would  satisfy  all  incumbrances  and  all  rents 
and  charges  payable  out  of  the  same,  or  who 
should  be  entided  to  the  reversion  of  any 
such  property  of  the  yearly  value  of  300/. 
The  defendant  was  the  Incumbent  of  the 
vicarage,  which  was  of  the  annual  value  of 
500/.  A  writ  of  sequestrari  facias  had  been 
sued  out,  directed  to  the  Bishop  of  Peterbo- 
rough, and  endorsed  for  the  sum  of  2^276/. 
The  bishop  had  issued  a  sequestration,  and 
the  8e(^uestrator  was  in  possession  of  the  lands 
belongmg  to  the  vicarage.  The  vicarage, 
however,  had  been  assigned  by  the  bishop  to 
the  defendant,  together  with  120/.  a  year,  in 
order  that  he  mi^t  do  the  duties  of  the  vicar. 
It  had  been  objected  that  it  was  not  shown 
how  the  profits  of  the  vicarage  were  applied. 
The  answer  to  that  was,  that  the  sequestrator 
was  in  possession. 

Lord  jDen  MAN  in  pronouncing  the  judgment 
of  the  Court,  said— -The  decision  of  the  Court 
would  turn  upon  that  part  of  the  clause  of 
the  act  of  parhament  relating  to  incumbrances. 
The  question  would  be,  whether  it  appeared 
by  the  facts  that  the  defendant  had  an  estate 
for  life  of  the  clear  yearly  value  of  100/.  above 
all  incumbrances.  According  to  the  construc- 
tion of  the  13th  of  Elizabeth,  c.  20,  the  Court 
could  have  no  hesitation  in  holding  that  the 
sequestration  was  an  incumbrance  which  af- 
fected the  estate  for  life  of  the  party.  Did, 
then,  the  yearly  sum  of  100/.  come  mto  the 
pocket  of  the  party  as  vicar  ?  The  difficulty 
arose  from  his  being  in  possession  of  the 
vicarage-house ;  he  was  in  the  house  as  vicar, 
and  the  bishop  could  not  turn  him  out ;  but  it 
did  not  appear  that  the  house  itself  was  of  the 
clear  yearly  value  of  100(.,  and  as  the  onus  of 
proof  lay  upon  the  defendant,  in  the  absence 
of  that  proof  the  Court  could  not  say  that  it 
was  of  that  value.  The  stipends,  therefore, 
must  be  taken  into  consideration ;  the  seques- 
trator was  in  the  possession  of  all  the  ground 
and  land  belonging  to  the  vicarage ;  the  annual 
income,  therefore,  allowed  by  tne  bishop  to 
the  defendant  must  be  considered  as  being  in 
the  discretion  of  the  bishop,  although  the 
l)ishop  could  not  appoint  any  person  to  serve 
the  church  insteaa  of  the  vicar.  Yet  the 
Court  was  of  opinion  that  the  defendant  took 
iiader  the  bishop^  and  not  m  vicar]  tbcsitfore 


it  could  not  be  said  that  the  defendant  bad  an 
estate  of  the  clear  yearly  value  of  100/.,  and 
the  defendant  had  failed  to  eslablish  his  quali- 
fication. 
Judgment  for  the  plaintiff. 

COMMON  PLEAS. 
Hilary  Term,  1839. 

Re  Ann  Holborn. 
Husband  and  Wife^Act  far  the  Abolitim  of 

Fines  and  Recoveries,  3 1*  4  fT.  4.  e.  74.  se. 

77.  91.— Ltmo/tc  Husband. 

Mr.  R.  N.  WiUiams  moved,  under  the  91st 
section  of  the  Statute  for  Abolishing  Fines 
and  Recoveries,  for  a  summary  order  on  the 
part  of  Mrs.  Ann  Holborn,  whose  husband 
nad  been  placed  in  a  lunatic  asjlum  in  1836, 
and  had  been  there  ever  since  m  an  unsound 
state  of  mind,  that  she  might  execute  a  release 
of  her  dower,  without  the  concurrence  of  her 
husband. — Order  granted. 

Under  the  same  sections  of  the  statute, 
upon  the  affidavit  of  a  married  woman,  stat- 
ing that  her  husband  had  absconded  in  1 831 , 
after  committing  an  act  of  bankruptcy,  and 
had  never  been  heard  of  since,  but  was  be- 
lieved to  be  in  America,  an  order  was  made 
for  her  to  execute  a  conveyance  of  real  pro- 
perty without  the  concurrence  of  her  hus- 
band; see  Exp.  Mary  Gill,  1  Bligh,  N.  B. 
168. 

So  where  an  affidavit  was  made  by  a 
married  woman,  tenant  in  tail  in  possession 
of  land,  that  she  was  so  entitled,  that  she 
and  her  husband  lived  separate  from  eacb 
other,  and  that  he  had  been  found  a  lunatic 
by  inquisition,  1833,  an  order  was  made  for 
her  executing  a  conveyance  without  the 
concurrence  of  her  husband ;  see  Exp. 
Thomas,  4  Moore  &  S.  331. 

So  where  an  affidavit  was  made  by  a 
married  woman,  entitled  in  her  own  right 
to  copyhold  that  she  had  been  compelled  to 
mortgage,  stating  that  she  was  married  in 
1816,  that  in  1820  her  husband  left  her, 
and  she  had  never  heard  of  or  reomved  any 
information  respecting  him  since,  and  that 
his  present  residence  was  wholly  unknown 
to  her,  and  that  if  her  application  was  not 
granted  she  would  be  liable  to  incur  a  for- 
feiture. An  order  was  made  for  dispensing 
with  her  husband's  concurrence;  see  Exp. 
Shuttleworth,  4  Moore  &  S.  332.  n.  (b) 

Upon  the  orders  made  in  these  cases  we 
think  it  right  to  observe,  that  before  the 
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paaniig  ibis  statute  no  case  occnxred  where 
the  Court  had  authenticated  a  fine  levied 
by  a  married  woman  aUme^  without  her 
husband's  concurrence.  In  Moreau's  case, 
2  Blackst.  Rep.  1205,  the  Court  allowed  a 
fine  to  be  acknowledged  dA  bene  esse  where 
the  husband  was  abroad. 

It  is  true,  that  a  fine  levied  hj  a  married 
womui  entitled  to  lands  of  inheritance  as  a 
/ems  9oU,  without  the  ooncunence  of  her 
husband,  bound  her  <md  her  heirSy  because 
they  were  estopped  from  claiming  the  lands, 
and  could  not  be  admitted  to  answer  oon- 
iiary  to  the  record,  that  she  was  a  married 
woman.  But  the  htuband  could  at  all  times 
awfid  the  fine  by  entry,  when  the  whole 
estate  revested  in  husband  and  wife;  because 
nocKtof  the  tei/e  cUone  can  transfer  that  in- 
terest which  the  marriage  has  vested  in  the 
husband;  see  Hob.  225 ;  Earl  of  Bedford's 
case,  7  Bep.  8.,  and  a  case  is  reported  1  Sid, 
122.,  in  which  it  was  held  that  a  fine  levied 
by  a  married  woman  aloTie  is  void. 

There  is  also  a  case  where  husband  and 
wife  had  both  sold  an  estate,  and  had  both 
executed  a  conveyance  to  a  purchaser,  who 
bad  paid  the  purchase  money; — upon  at<- 
tonpting  to  pass  the  fine,  it  appeared  that 
the  husband  was  in  a  state  of  mental  inca* 
foeity  :  and  the  wife,  as  one  of  the  cognisors, 
being  a  feme  covert^  the  fine  was  refused 
without  an  order  of  the  Court,  which  upon 
application  being  made,  refused  to  make 
any  order  on  the  subject,  but  intimated  that 
there  was  no  objection  to  the  acknowledg- 
ment of  the  fine  being  being  taken,  adding, 
talent  quantum  valere  potest ;  see  Stead  v, 
Izard,  1  Bos.  &  P.  N.R.  312.  In  like 
maimer  the  Court  refused  its  interference, 
that  a  fine  should  pass,  levied  by  a  married 
woman  alone,  her  husband  being  bankrupt, 
and  had  gone  beyond  sea ;  see  Exp.  Abney, 
1  Taunt.  87 •  Also  where  husband  and  wife 
had  sold  a  rent-charge  payable  to  the  ioife 
for  life,  and  ^f  A  executed  the  conveyance,  and 
the  husband  received  the  purchase  money — 
the  husband  separated  from  his  wife,  who 
could  not  find  him,  and  the  court  refused  an 
application  that  the  wife  might  levy  a  fine 
of  the  rent-charge  without  her  husband; 
see  Exp.  St.  Geoige,  8  Taunt.  590.— Ed. 


Sittings  in  Banco, 

Dalton  &  Another  v.  Gibb. 

Plea  of  Infancy. — RepUeation. — Necessaries* 
— JVhat  circumstances  shaU  make  an  Iitfant 
liable, — Motion  for  New  Trial. 

This  action  was  tried  before  Lord  Chief 
Justice  TiNDAL,  at  the  last  Middlesex  sittings, 
and  a  verdict  was  found  for  the  plaintiff. 
.  The  action  was  brought  to  recover  from  the 
defendant  the  balance  of  an  account  for  silk- 
mercery  supplied  by  the  plaintiff  to  the  de- 
fendant. The  defendant  pleaded  infancy,  and 
the  plaintifis  replied  that  the  goods  were 
necessaries. 

The  facts  of  the  case  were  thus :  the  de- 
fendant, Miss  Gibb,  and  her  mother,  had  been 
staying  at  the  Brunswick  Hotel,  Hanover- 
square,  for  a  period  of  seven  months.  They 
ke^t  a  carriage,  a  coachman,  and  a  lady's 
maid.  The  defendant's  father  was  abroad, 
and  her  mother  was  in  embarrassed  circum- 
stances. The  goods  in  question  were  ordered 
by  the  defendant,  and  generally  sent  borne  to 
the  hotel.  She  usually  called  m  the  carriage, 
and  her  mother  sometimes  accompanied  her 
to  the  door,  but  remained  sitting  m  the  car- 
riage. The  young  lady  had  been  heard  to  say 
that  she  had  considerable  expectations  upon 
the  death  of  her  grand&ther,  and  her  own  and 
her  mother's  appearance  was  that  of  gentle- 
women in  a  superior  condition  of  life.  They 
were  obliged  to  leave  the  hotel  because  they 
could  Qot  ^y  their  bill.  The  eoods  supplied 
by  the  plamtifis  amounted  in  mur  months  to 
35/.  of  which  10/.  had  been  paid  on  account. 

Mr.  Hiwes  now  moved  for  a  new  tri^,  con- 
tending that  there  was  no  evidence  of  the 
actual  and  real  condition  in  life  of  the  de- 
fendant, the  fact  of  her  mother  keeping  a  car- 
riage and  stopping  at  a  fashionable  hotcd, 
without  a  shilling  to  defray  her  expenses, 
furnished  no  evidence  whatever  on  that  sub- 
ject. It  was  the  duty  of  the  plaintiffi  to  have 
made  inquiries  as  to  the  denndant's  circum- 
stances and  condition  before  they  trusted  her, 
which  they  might  have  done  both  of  her 
mother  and  at  the  hotel  where  she  was  staying; 
but  they  neglected  to  do  so,  and  consequently 
they  were  not  entitled  to  recover. 

The  Court  were  of  opinion  that,  although 
as  a  general  principle  it  was  the  duty  of  a 
tradesman  before  he  gave  credit  to  an  infimt, 
to  make  inquiry  of  his  friends  as  to  whether 
or  not  he  requnred  the  articles  ordered  by  him, 
yet  that  principle  did  not  apply  in  the  present 
case,  be<»use  it  appeared  that  the  defendant's 
mother  accompanied  her  m  the  carriage  to 
the  plaintiff's  door,  and  therefore  must  nave 
known  for  what  purpose  she  had  gone  to  their 
shop.  Besides,  the  goods  were  either  taken 
home  in  the  carriage  or  sent  to  the  hotel,  where 
the  mother  must  have  seen  them.  There  was 
no  necessity  therefore  for  asking  the  mother 
whether  or  not  she  sanctioned  the  defendant's 
purchasing  these  goods,  as  she  proved  by  her 
conduct  that  she  did  so.  Under  all  the  dr- 
enmstanees  of  the  case,  there  was  sufficient 
evidence  of  tbe^Uendaat'a  oondition  in  Ufe 
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before  the  jury  to  enable  them  to  say  whether 
or  not  the  goods  supplied  were  necessaries ; 
and  they  having  found  that  they  were,  the 
Court  saw  no  reason  to  disturb  the  verdict 
RuU  refused. 

COURT  OP  REVIEW.-Vaa.  14. 

Joint  Stock  Companibs. 

Ex  PARTE  Ann  Rsbecca  Richardson,  In  se 
Christopher  Richardson,  a  Bankrxtpt. 

Eqvdtahk  Mortgagee  of  Share  CertifieaUs  oi 
Cases  of  Bankri/mtcy — whether  thijf  pass  to 
the  Asstgnees^Notiee  of  Deposit  whether 
strictly  requisite^ 

MisB  Richardson  presented  a  petition,  pray- 
ing that  she  midtit  bis  declared  equitable  mort- 
sagee  on  two  shaves  in  the  Gennan  Mining 
Company,  and  that  they  might  be  sold  ana 
the  proceeds  appropriated  to  ner  benefit;  die 
bankrupt  was  one  of  the  original  shardiolden 
in  this  eompsny.  The  property  consists  of 
certain  mines  in  the  districts  of  Dillenburgh 
and  Hackenburgh,  in  Nassau,  and  at  Wippen- 
fiirth  in  the  kingdom  of  Prussia.  The  pro- 
dooe  consists  of  copper,  silver,  lead,  and  iron ; 
and  the  property  was  tnmaferred  by  detdiB 
registered  in  the  German  courts  to  three  Eng- 
lish trustees  for  the  benefit  of  36  sharefaoldere. 
And  the  facts  of  the  case  on  the  part  of  the 
petitionjer  were,  that  Mr.  Richardson  applied 
to  the  petidoner,  his  sister,  for  a  loan  on  the 
security  of  these  fiAiares,  and  was  empowered 
by  her  to  sell  %QfXH.  Three  per  Cent.  An- 
niaties,  as  pavment  fbr  them.  The  certifi- 
cates of  the  shares  were  huided  to  hor,  to- 
gether with  a  memorandum  of  the  deposit, 
«nd  the  same  were,  with  other  ptopeijty  be- 
lonnng  to  her,  enclosed  in  a  packet,  sealed 
witn  her  own  seal,  and  deposited  in  her  bro- 
ther's iron  safe,  she  being  at  the  time  an  in- 
mate of  his  house.  Shortly  afterwards  the 
netitioner  went  to  the  Continent,  and  her 
Mother  becoming  embarrassed  during  her 
absence,  she  took  up  her  residence  with  a 
friend  on  her  retom.  The  packet  was  then 
ddivered  to  the  petitioner,  who,  on  opening 
it,  found  the  documents  in  ipiestion.  There 
was  a  clear  equitable  mortgage,  the  consider- 
ation beyond  dispute,  the  property  of  the  lady 
in  the  nmds  having  been  sold  oat  and  le- 
eeived  by  the  bankrupt  The  deposit  of  the 
shares  took  place  on  the  1st  of  March,  1837, 
and  the  banlaupf  s  declaratioa  of  insolvency 
occurred  on  the  7th  of  December,  some  wedcs 
subseouent  to  the  petitioner's  retoxn  from 
abroad.  The  affidavit  of  Mr.  Barnard  He- 
beler,  one  of  the  directors,  and  a  personal 
friend  of  the  ftmily,  would,  together  with  the 
evidence  of  the  secretary  to  the  compaBy» 
prove  the  notice  relative  to  the  shares*  Mr. 
flebeler  deposed  that  the  bankrupt  applied  to 
him  iox  a  Vtst^  when  he  advised  him  to  part 
with  his  shares,  but  was  told  tlwt  d»  were 
already  pledged  to  the  petitioner  fsxiflM.\ 
that  on  a  subeemient  occasion,  the  day  of  the 
bankrupt's  insolvency,  at  a  meeting  of  the 
direclx>i8,alluMi(m  faanng  been  made  tosEnears 


of  calls  due  on  Mr.  Richardson's  shares,  he 
notified  the  transfer  to  the  sister,  and  an  in- 
quiry was  made  by  the  secretary  to  know  who 
snoiud  be  applied  to  for  payment 

Evidence  was  eone  into  po  prove  these 
facts,  and  from  imch  it  appeared  that  Mr. 
Richardson  paid  the  calls  on  the  shares,  and 
since  the  bankruptcy  they  had  been  paid  by 
the  assijpees.  There  had  been  no  formal 
notice  of  the  transfer,  only  a  verbal  mention 
of  it  was  made  to  the  secretary,  who  deposed 
that,  had  it  been  a  formal  notice  of  transfer, 
he  should  have  made  a  minute  of  it,  which  he. 
had  not  done.  It  was  the  custcmi  in  the  com- 
pany to  ask  leave  of  the  board  for  transfer  of 
shares.  When  this  is  not  done^  the  shares 
were  treated  as  if  in  the  hands  of  the  original 
holders.  Such  applications  were  previous 
to  transfer;  the  board  knew  nothing  of  de- 
posits. 

Mr.  Bacm  fbr  the  petitioner,  held  that 
formal  written  notice  was  not  requisite,  as 
proved  by  the  decision  in  the  case  of  ''Smith 
and  Smith,"  (fl)  by  the  Court  of  Exchequer, 
where  there  had  merely  been  a  conversation 
with  one  of  the  trustees;  and  also  by  the  case 
of  Ek  parte  Harrison,  tin  re  Medley,  3  Mont 
and  Ayrton,  506.  The  transfer  of  the  shares 
could  not  have  been  made  by  the  bankrupt 
without  possession  of  the  certificates,  which 
were  in  the  hands  of  the  petitioner.  Before 
the  act  of  bankruptcy  the  reputed  ownership 
by  the  bankrupt  had  ceased. 

Mr.  Swanstok,  for  the  assignees,  contended 
that  the  petitioner  had  not  done  enough  to 
prevoit  tne  operation  of  the  statute  trans- 
ferring property  to  assignees,  as  in  reputed 
ownership  at  the  di^te  of  insolvency.  The 
certificates  only  came  finally  into  tne  peti- 
tioner's possession  lifter  bankruptcy  haa  en- 
sued, llie  alleged  notice  was  a  casual  con- 
veiBation  amongst  strangers,  without  Miss 
Richardson's  cognizance.  Assuming  this  to 
be  personal  property,  the  requisite  proceed- 
ings had  not  been  taken.  The  petition,  how- 
ever, spoke  of  this  as  *•  immoveable  property,** 
and  the  law  of  the  country  prevented  its  being 
made  a  subject  of  formal  security  here.  The 
forms  required  by  foreign  law  had  not  been 
complied  with  by  the  petitioner;  and  she 
could  not  be  reoognizea  under  the  law  of 
Nassau,  the  German  law.  Property  there 
did  not  pass  by  such  deposits,  and  |)er8ons 
advancing  money  on  shares  have  no  right  of 
property"  m  mines,  no  such  equitable  owner- 
ship bemg  known  in  German  law.  This  was 
a  case  of  real  property,  the  representatives  of 
the  bankrupt  being  entitled  to  2-50th8  of  the 
real  estate,  without  reference  to  the  mining 
transactions.  This  came  under  the  decision 
of  the  Court  in  "Pollard  and  Courtenay," 
relative  to  property  in  Scotland;  the  question 
had  been  re-argued  beft^e  the  Lord  Chan-^ 
cellor,  on  appeal,  but  no  decision  had  been 
yet  given. 

Mr.  RusseUj  on  the  same  side,  said  these 
shares  resembled  gas  and  canal  shares.    In 


(a)  Crom.  &  Mee,  !23l  s  4  Tyr.  52. 


Digitized  by 


Google 


£af0  Bsparu. 


207 


the  present  caee  ttaej  were  in  the  order  and 

disposition  of  the  bankrupt,  and  must  be 
governed  by  the  decisions  oi  Lords  Brougham 
and  LyndnuiBt  in  the  Laneaster  Canal 
case,  (a) 

Sir  y.  Cro89  said  the  point  was  important 
The  shares  in  question  were  worth  2,000^ 
The  petitioner  had  sold  out  stock,  and  lent 
the  proceeds,  amountinB^  to  IfiOQL,  to  her 
brother  on  the  deposit  of  the  certificates  and 
memorandum  as  security  for  the  debt,  he 
undertaking  by  the  a^eement  to  complete  the 
transfer  wnen  required.  The  lady  placed 
these  documents^  with  other  property,  under 
seal,  in  the  possession  of  her  orother,  but  not 
in  his  accessible  possession.  He  had  no 
power  orer  the  sham,  and  there  was  a  doubt 
whether  notice  was  strictly  requisite.  The 
holder  could  not  transfer  tne  shares  without 
the  certificates.  The  petitioner  had  therefore 
entire  dominion  over  the  property)  the  order 
and  disposition  were  in  her.  Bankruptoy 
cnsned  on  the  7th  of  December  in  the  even- 
ing, when  the  declaration  of  insolvency  was 
filed  I  bat  the  directors  of  the  oompany  had 
knowledge  in  the  morning  of  that  day  of  the 
extinction  of  the  reput^  ownership.  The 
petitioner  was  entitled  to  hav^  the  property 
sold  for  her  benefit,  and  to  become  a  creditor 
in  the  event  of  a  deficiency. 

Sir  G.  Rime  said,  that  where  these  cases 
of  transfer  occurred  in  bankrupts*  families,  it 
was  the  duty  of  assignees  to  examine  into 
them.  Nothmg,  however,  oould  have  been 
more  fair  by  the  petitioner,  or  more  honest  by 
the  bankrupt,  than  these  transactions,  as 
shown  by  the  inquiry  before  the  com- 
missioner. The  shares  were  w«rth  the  money 
advanced,  the  actnal  consideration.  He  (Sir 
6.  Rose)  should  have  deeply  remtted  if  this 
lady  could  have  been  deprivea  of  her  pro- 
poty  through  her  kindnos  to  her  broUier. 
The  certificates,  perhi^  remained  in  the 
custody  of  the  bankrupt,  but  that  was  imma- 
terial; the  property  has  been  identified  as 
the  subject  of  transfer,  and  if  it  had  come 
into  the  possession  of  the  assignees,  the  Court 
would  have  ordered  it  to  be  transferred  to  the 
petitioner.  The  bankrupt  might  have  broken 
the  seal  and  disposed  of  the  property,  but,  it 
bein^  found  existent,  what  could  afiect  the 
petitioner's  right  P  If  not  reclaimed  till  after 
the  bankrupt^,  it  was  of  no  consequence. 
No  person  wishing  to  have  the  benefit  of  such 
property  ought  to  omit  securing  it  by  notice 
to  the  company.  The  conversation  with  Mr. 
Hebeler  was  a  notice  to  a  trustee,  and  was 
sufficient  to  aflbet  the  order  and  disposition. 
But,  in  the  present  ease,  it  had  been  men- 
tioned before  all  the  board,  which  was  amply 
sufficient  Whether  or  not  express  authority 
had  been  given  by  Miss  Richardson,  she  was 
entitled  to  the  adoption  of  the  incidental 
notice.  Though  a  bankrupt  was  up  to  the 
ears  in  insolvency,  notice  at  any  fractional 
period  of  time  before  the  act  of  bankruptcy 


(6)  Lancssltf  Cansl  Co.  o.  Dilwortb,  1  Dea.  & 
Ch.411. 


was  sufficient  to  efiTeet  a  release.  If  this  wa» 
to  be  taken  as  real  property,  no  notice  was 
requisite,  the  authority  having  been  com- 
pleted by  the  writing  on  the  deposit  of  the 
certificates.  The  German  law  on  transfer 
was  not  in  this  case  of  any  e&ct,  this  being 
merely  a  transfer  of  documents  representing 
shares  of  interest  in  property.  The  assignees 
must  be  restrained  from  proceedings  at  law 
for  the  reeovery  of  these  shares.  The  peti- 
tioner declared  entitled  to  relief  as  prayed^ 
together  with  the  costs,  there  having  been  a 
memorandum  in  writing. 


This  is  a  case  of  the  veiy  firti  import- 
ance to  the  cammerdal  worlds  in  establidi- 
ing  tlie  cnnency  of  share  certificates,  which 
have  hitherto  not  been  for  the  purpose  of 
raising  money.  A  depoiU  of  ntek  tharee 
for  an  adwmee  of  moMiy  bon&  fide,  u  valid 
ai  an  eguUabU  mortgage  againtt  aesigneee 
in  eaeee  ^  hankruptcg ;  tuck  is  the  law 
a$  determined  by  this  eaee. 

Where  the  property  consistB  of  land,  it  is 
very  usual,  in  order  to  avoid  the  expense  of 
a  legal  mortgage,  for  the  borrower  to  plaee 
the  title-deeds  of  his  estate  in  the  hands  Of 
the  lender,  with  a  written  dedaration  that 
they  ore  so  deposited  as  a  security  for  a  cer- 
tain eum  advanced.  If  the  bonower  after- 
wiuds  become  bankrupt,  the  estate,  though 
left  in  his  poasession  down  to  the  very 
moment  of  his  baidunptcy,  la  thns  render^ 
liable  in  tlie  first  place  to  the  repayment  of 
the  loan  so  spedfioally  advanced  upon  the 
credit  of  it. 

Where  the  subject  matter  consists  of  goods 
whereof  the  property  passes  by  delivery, 
theore  (except  in  the  case  of  shipping,  which 
is  i?egulated  by  a  special  enactment)  a  mort- 
gage, without  tronsfer  of  the  actnal  posses- 
sioo,  is  unavailing;  because  (except  as  be- 
foi»  excepted  with  respect  to  shipping)  the 
bankrupt  law  enacts  that  all  goods  <» 
chattels  of  which  4he  bankrupt,  at  the  tune 
of  his  bankruptcy,  was  the  reputed  owmr, 
shall,  if  they  were  then  (by  the  true  owner's 
consent)  in  the  bankrupt's  possession,  order, 
or  disposition,  be  distributable  iox  the  bene- 
fit of  the  bankrupt's  general  creditors.  For 
the  most  part,  therefore,  this  kind  of  pro- 
pcirty  can  be  eflTectually  pledged  as  a  security 
fo  r  a  loan,  only  when  actually  delivered  over 
inio  the  keeping  or  control  of  the  lender. 

There  is  a  large  class  of  intermediate  caaes. 
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^vhere  the  property  is  in  the  hands  of  a  third 
person ;  as  where  it  consists  of  goods  in  the 
East  India  Compan/s  warehouses,  which  it 
is  that  Company's  usage  to  deliver  to  any 
person  hearing  the  warrants  for  those  goods; 
wines  and  other  goods  in  the  docks,  which 
will  also  he  delivered  in  a  similar  manner; 
or  where  it  consists  of  money  due,  or  to 
become  due,  from  any  person  or  persons 
upon  bond,  policy,  or  other  contract  to  pay. 
If  a  trader  be  desirous  of  borrowing  on  the 
security  of  such  goods  or  money,  he  can 
giye  the  lender  a  title  to  them  without  actual 
delivery — in  the  case  of  the  goods,  by  the 
mere  transfer  of  the  warrants — and  in  the 
case  of  the  money,  by  the  transfer  of  the 
bond,  policy,  or  other  written  contract  to 
pay,  if  any  such  there  be,  and  notice  to  the 
person  liable  for  it  that  it  has  been  thus 
pledged  to  a  lender.  The  lender,  after  these 
precautions,  is  safe  against  the  effect  of  the 
borrower's  bankruptcy,  the  borrower  having 
no  ^  possession"  of  the  goods  or  money,  and 
bdng  thus  divested  even  of  the  **  order  and 
diilposition"  of  them. 

The  shares  of  a  joint-stock  company  are 
of  a  nature  not  precisely  analogous  to  any 
of  the  before- mentioned  properties.  But 
they  have  most  of  them  this  incident  of 
landed  estate,  that  eveiy  fresh  transfer  of 
them  requires  a  deed,  which  is  usuaUy  a 
short  plain  printed  instrument,  filed  and 
kept  by  the  officer  of  the  company ;  for  the 
fliere  certificates,  which  are  given  to  the 
shareholder,  generally  pass  no  title  whatever 
to  the  shares,  and  are  mere  memoranda. 
The  deed  filed  with  the  Compapy's  officer 
is  the  only  actual  title.  Since  joint-stock 
companies  have  come  to  be  so  numerous, 
and  their  shares  so  valuable,  it  has  become 
a  most  important  question  how  these  shares 
could  be  made  the  subjects  of  security  by 
way  of  mortgage,  legal  or  equitable.  They 
could  not  be  ^yo/fy  mortgaged  without  a 
transfer  to  the  lender;  an  equitable  mort- 
gage was  then  considered  and  acted  upon. 
The  title-deeds  of  the  shares  are  in  the 
hands  of  the  company's  officer  as  depositary 
for  the  shareholder.  The  shareholder  and 
the  lender  need  only  give  him  a  joint  notice 
that  the  shareholder  has  agreed  to  make 
those  deeds  a  security  to  the  lender  for  a 


sum  of  money  which  the  lender  is  advane-* 
ing  on  them,  and  the  officer  is  immediately 
converted  from  a  depositary  for  the  share- 
holder into  a  depositary  for  the  lender.  Let 
the  shareholder  then  hand  the  certificates  to 
the  lender,  so  as  to  deprive  himself  of  every 
Sjrmbol  of  possesmon;  let  him  also  give  to 
the  lender  a  written  agreement  that  he  will 
make,  whenever  called  on,  a  formal  transfer  to 
the  lender,  and  the  lender  has  a  complete 
equitable  mortgage.  Hie  shareholder  is  still 
the  registered  owner,  and  subject  to  all  calls 
and  liabilities;  bat  by  the  notice  to  the 
officer  he  has  divested  himself  of  the  order 
and  disposition  of  the  shares,  and  tlius  re- 
moved the  transaction  from  the  operation  of 
the  bankrupt  laws.  This  efiect  of  a  notice 
to  the  officer  is  what  lenders  had  fiiiled  to 
perceive;  and,  foiling  to  perceive  it,  they 
were  naturally  shy  of  lending  their  money 
on  the  security  of  shares.  Tliis  case  has 
now  determinea  the  question,  and  the  de- 
cision upon  it  will  have  the  usual  efiect  of 
bringing  to  the  relief  of  credit  and  to  com- 
mercial circulation  a  large  extent  of  share 
property,  which  lay  comparatively  unavail* 
able  for  Want  of  a  clear  apprehension  of  the 
law.  Yery  little  seems  to  turn  in  the  case 
upon  the  delivery  of  the  certificates,  the 
notice  to  the  officer  being  the  material  point ; 
but  as  the  delivery  of  the  certificates  was 
not  expressly  treated  as  unimportant,  a  care- 
ful lender  will  of  course  adopt  the  precau- 
tion of  taking  the  certificates  /ram  the  bor- 
rawer^  as  well  as  of  serving  reguhir  notice 
on  the  Company^s  officer;  indeed  it  has 
been  determined,  that  where  shares  stood  in 
the  name  of  a  bankrupty  who  on  all  oocft- 
sions  appeared  to  be  the  only  apparent 
owner,  and  had  poiseenon  of  the  certificates 
of  the  shares,  but  the  same  belonged  to 
another  person  in  whose  favour  there  ex- 
isted a  secret  declaration  of  trust,  that  the 
shares  were  in  the  ^  reputed  ownership*'  of 
the  bankrupt.  Exparte  Watkins,  2  Mont. 
Sc  A.  348.  which  reversed  the  decision  of 
the  C.  R.  1  Id.  689.  and  was  a  special  case 
aigued  before  the  Lords  Commissioners  ia 
Chancery,  28  July,  1835. 
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DufiUNG  AND  ANOTHER  r.  LoVELAND. 

Wm  duputed  for  weakness  and  mcapacify — 
Drawer  of  the  will  being  a  legatee  ae  well 
as  an  attorney,  and  the  will  not  having  been 
read  over  to  the  deceased — necessary  proof 
required  to  establish  the  WHL 

Francifi  Petworth,  the  deceaaed,  kept  the 
Bull  Inn,  at  Chislehorst,  died  on  the  7th  of 
April,  18i38,  aged  76,  a  widower,  without  issue, 

and  2(X)0/.  The  wiU,  which  was  dated  on  the 
8th  of  March,  1838,  bequeathed  some  small 
annuities,  and  the  residue  of  the  property  to 
the  executors,  Durling  and  Parker.  Mrs. 
Loveland,  the  niece  of  the  deceased,  had 
been  twice  married,  and  was  the  mother  of 
seven  children.  The  will  was  disputed  by  her 
on  the  fi^oond  that  it  was  obtained  by  impo- 
sition from  a  weak  and  incapable  testator. 
The  deceased  had  been  in  the  nabit  of  drii^- 
in^  to  excess,  and  was  of  a  somewhat  eccen- 
tric character,  but  in  his  sober  moments  he 
was  represented  as  a  shrewd  man,  and  his 
medical  attendant,  who  had  given  directions 
that  he  should  be  debarred  t£  use  of  hquors, 
deposed  that  he  neyer  saw  him  under  its 
influence  for  six  or  seven  weeks  preceding  his 
death.  The  fact  of  execution  was  proved  by 
two  witnesses,  who,  however,  did  not  hear  the 
will  read  over  to  the  deceased,  and  who,  since 
their  knowledge  of  its  contents,  deposed  to 
their  behef  that  he  was  not  of  sound  mind, 
noonding  their  belief  on  the  repugnancy  of 
the  contenta  to  what  thev  considerea  to  be  the 
testator's  intentions  Other  witnesses  deposed 
to  declarations  in  concurrence  with  the  mspo- 
dtion  contained  in  the  will.  The  will  was 
drawn  by  Mr.  John  Frederick  Parker,  the 
executor,  who  is  a  solicitor. 

The  Queen's  Advocate  m  support  of  the  will, 
argued  that  the  testimony  of  me  medical  at- 
tendant of  the  deceased  clearly  proved  his 
capacity,  though  his  memory  was  impaired, 
and  that  there  was  suflicient  evidence  even  of 
recognition  to  support  the  instrument,  not- 
withstanding the  attempt  of  the  subscribing 
witnesses  to  depose  against  their  own  act. 
The  principles  wnich  governed  such  a  case  as 
this,  where  the  drawer  of  the  will  was  a  legatee, 
and  where  there  was  no  proof  of  instructions 
or  reading  over,  bad  recently  received  a  lumi- 
nous exposition  in  the  judf^ent  of  the  Judi- 
cial Committee  of  the  Pnvy  Council  in  De- 
cember last,  delivered  by  Mr.  Baron  Parke, 
in  the  caae  of  *'  Barry  9.  Butlin,"  which  seemed 
to  qualify,  thoug[h  it  was  not  at  variance  with, 
the  principles  lud  down  by  Sir  John  NichoU. 

Sir  H.  Jbnneb— Where  do  you  cite  it  from  ? 

The  Queefes  Advoeate^Ftom  the  Monthly 
Law  Magazine  for  February,  1839.  It  seems 
to  have  ^n  taken  very  accurately,  ipsissimis 
terbiSm 


Sir  H.  Jbnner— How  does  that  appear? 
Haa  the  work  ever  been  allowed  to  be  cited 
as  authority  elsewhere  ?  I  believe  the  report 
to  be  very  accurate }  I  have  read  it  myself, 
and  I  have  no  doubt  it  is  accurate ;  but  my 
difficulty  is,  can  I  permit  a  magazine  to  be 
cited  in  this  court  as  an  authority  P 

The  Queen's  Advocate — ^I  was  present,  and 
can  vouch  for  the  accuracy  of  the  report 

Sir  H.  JsNNER — I  have  not  a  doubt  of  it, 
and  if  the  work  had  heea  allowed  to  be  cited 
elsewhere  as  an  authority,  I  should  be  ready 
to  admit  it  here,  because  I  believe  it  to  be  as 
accurate  as  can  be. 

The  Queen's  Advocate  would  then  read  the 
report  as  part  of  his  argument  Mr.  Baron 
Parke,  after  referring  to  certain  expressions 
reported  to  have  fallen  from  the  late  Sir  John 
Nicholl  in  the  cases  of  "  Parke  c.  Olatt,"  (a) 
and  ''Billinghurst  v.  Vickers,'*  (6)  namely, 
that  "  the  proof  must  so,  not  merely  to  the 
act  of  sigmne,  but  to  the  knowledge  of  the 
contents  of  the  paper;"  and  that  ''where  the 
capacitor  is  doubtfiol,  there  must  be  proof  of 
instructions  or  reading  over;"  proceeded  to 
say  that  "  if  the  learned  judge  meant  merely 
that  there  are  cases  of  wills  prepared  bv  a 
legatee  so  pregnant  with  suspicion,  that  tney 
ought  to  be  pronounced  against  in  the  absence 
of  evidence  amounting  to  clear  proof  of  actual 
knowledge  of  the  contents  bv  the  supposed 
testator,  and  that  the  instructions  proceedmg 
from  him,  or  the  reading  over  the  instrument 
by  or  to  him,  were  the  most  satisfactory  evi- 
dence of  such  knowledfi;e,  we  fully  concur  in 
the  proposition  so  understood.  But  if  the 
words  are  to  be  construed  strictly — ^if  it  is 
intended  to  be  stated,  as  a  rule  of  law,  that  in 
every  case  in  which  the  party  preparing  the 
will  derives  a  benefit  under  it,  not  only  a  cer- 
tain measure,  but  a  particular  species  of  proo( 
is  thereupon  reqmred  from  the  party  pro- 
pounding the  will,  we  feel  bound  to  say  that 
we  conceive  the  doctrine  to  be  incorrect." 
**  All  that  can  be  truly  said  is,  that  if  a  person, 
whether  attorney  or  not,  prepares  a  will  with 
a  legacy  to  himself,  it  ia  at  most  a  suspicious 
circumstance,  of  more  or  less  weight,  accord- 
ing to  the  facts  of  each  particular  ease;  in 
some  of  no  weight  at  all;  varying  according 
to  the  circumstances,  but  in  no  case  amounting 
to  more  than  a  circumstance  of  suspicion,  de- 
manding the  vigilant  care  and  circumspection 
of  the'Court  investigating  the  case,  and  callins 
upon  it  not  to  mnt  probate  without  full  ana 
entire  satisfaction  that  the  instrument  did  ex- 
press the  real  intentions  of  the  deceased.  Nor 
can  it  be  necessary,  in  all  such  cases  even  if 
the  testator's  capacity  be  doubtful,  the  precise 
species  of  evidence  of  the  deceased's  Know- 
ledge of  the  will  is  to  be  in  the  shape  of  in- 
strucdons  for  or  reading  over  the  instrument: 
they  form,  no  doubt,  the  most  satisfactory, 
but  they  are  not  the  only  satisfactory,  descrip- 


(a)2PhUL323. 
(6)  1  Id.  Id3. 


Digitized  by 


Google 


J70 


Forms  of  Wrki. 


tkm  of  proof,  by  wM^  ^  cognizance  of  the 
contents  of  the  will  may  be  brought  home  to 
the  deceased.  The  Court  wouM  naturally 
look  for  such  evidence;  in  8ome  cases  it  might 
be  impossible  to  establish  a  will  without  it, 
but  it  nas'no  right  in  every  case  to  require  it" 
The  proof  in  this  case,  the  learned  advocate 
contended,  came  fully  up  to  what  was  here 


Haggard  axzued  that  the  disposition 
was  at  vanance  with  the  deceased's  aeclara- 
tion  that  it  would  be  in  ikvour  of  his  poor 
relaticHis,  and  it  had  not  been  shown  why  and 
when  he  changed  that  intention.  There  was 
nothing  to  account  for  the  deceased's  making 
Mr.  Durling  and  Mr.  Parker  legatees  to  so 
large  an  amount  The  latter  was  almost  a 
atruiffer;  although  his  father  was  the  de- 
ceased's attorney,  Mr.  John  F.  Parker  had 
had  little  intercourse  with  the  deceased. 
There  was  nothing  leading  np  tothepimer; 
the  evid^ice  moved  a  bare  execution.  The 
executors  would  divide  more  than  1,000/1,  and 
one  of  the'circumstances  of  suspicion  in  these 
cases  adverted  to  by  Mr.  Baron  Parke  was, 
"  the  jfu&nium  of  the  legacy,  and  the  propor- 
tion It  bears  to  the  property  disposed  of." 
The  case  agunst  the  will  was,  that  it  had 
been  obtained  by  deceit  and  impo^on. 

Sir  H.  Jemner  said]  be  would  consider  his 
judgment 

Feb.  20s 

Wood  and  others  against  Goodlakb, 
Helps,  and  others. 

In  the  nuUUr  pf  the  fViU  of  James  Wood, 
Banker^  laie  of  Ghueeater,  deceased* 

Before  the  Judge  commenced  delivering 
judfinnent  in  this  important  case.  Dr.  Rckmson 
applied,  on  bdialf  of  Mr.  Phillpotts,  for  leave 
to  read  an  affidavit  in  defence  of  his  cha- 
racter, whoeh  had  been  attacked  in'  the  ar- 
gwent 

Sir  if.  Jeimer  said  that  Mr.  Phillpotts,  who 
had  apj;»eared  by  a  proctor,  had  had  an  op- 
portumty  of  bemg  heard  by  counsel,  or  m 
peraon,  and  that  in  tJbis  stage  of  the  proeeed- 
uigs  he  could  not  xecdve  tl^  affidavit  without 
the  consent  of  the  other  parties. 

The  proeCora  for  the  other  parties  stated, 
that  they  had  no  communication  with  Mr. 
PhiUfotts  on  the  subject  of  t^  appttcation, 
which  WAS  without  their  knowledge. 

The  Court  decided  that  the  affidavit  was 


The  facts  of  this  most  extraordinary  case, 
are  fully  detailed  in  the  judgment  pronounced 
by  Sir  U.  Jsmter,  which  we  have  ikot  room 
for  in  this  Number,  bat  it  shall  appear  in  our 
next 


POBMS  OP  WR1T8L 

(C0iittfiiied./roni  p.  250.) 

No.  IV. — fVrit  of  Elegit  on  a  Judgment  ef  an 
vrferior  Court  m  on  Action  of  Assumpsit 
removed  into  the  bourt  of  Qmeeris  Bsnek 

Victoria,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 

Defender  of  the  Faith,  to  the  Sheriff  of 

greeting.  Whereas,  A.B.,  lately  in  [insert  the 
style  of  the  eourf],  by  the  judgment  of  the  said' 
court,  recovered  against  CD.  the  sum  of 
£ ,  which,  in  the  said  court,  were  ad- 
judged to  the  said  A.B.,for  his  damages  which 
he  had  sustained,  as  well  on  occasion  of  the 
not  performing  of  certain  promises  and  under- 
taking, then  lately  made  oy  the  said  CD.  to> 
the  said  A.B.,  as  for  his  costs  and  charges  by 
him,  about  his  suit  in  that  behalf  expended, 
whereof  the  said  C.  D.  is  convicted,  as  appars 
to  us  of  record.  And  whereas  the  said  judg- 
ment was  afterwards,  on  the day  of , 

in  the  year  of  our  Lord ,  removed  into 

our  court  before  us  at  Westminster,  by  virtue 
of  an  order  of  our  said  court  before  us  at 

Westminster  [or  of ,  one  of  the  justices  of 

our  said  court  before  us  at  Westminster^  as  the 
case  may  ^],  in  pursuance  ai  the  statute,  in 
that  case  made  and  provided,  and  the  eoits 
attendant  upon  the  applici^on  for  the  said 
order  and  upon  the  sua  removal  were  after- 
wards, on  the day  of ^  in  the  year  of 

our  Lord ,  taxed  and  allowed  by  our  said 

court,  before  us  at  Westminsler,  at  the  sum  of 

£ ^    ^j^^  afterwards  the  said  A.  B.  came 

into  our  said  court  before  us  at  Westminster, 
and,  according^  to  the  form  of  the  statote  in 
such  case  made  and  provided,  chose  to  be  de- 
livered to  him  aU  the  goods  and  ehattels  of  the 
said  C  D.  in  your  bauiwiek,  except  his  oxen 
and  beasts  of  the  plou^]),  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure  in 
your  bailiwidit,  ais  the  said  CD.  or  any  person 
m  trust  f<Mr  him,  was  seised  or  possessed  of^  on 

the  said day  of ,  in  ttie year  of 

our  Lord aforesaid  (a),  or  at  any  dme 

afterwards,  or  over  which  the  said  CD.,  on 

the  said day  of («),  or  at  any  time 

afterwards  had  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  to  him 
the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands, 
tenements,  rectories,  titlies,  rents,  and  here- 
ditaments respectively,  accordingto  the  natvre 
and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  damages  aforesaid  and  the  said  coats 
so  taxed  and  a&owed  by  our  said  court  before 
us  at  Westminster  as  aforesaid,  together  with 
interest  upon  the  said  two  several  sums  of 

£ ||ii^£_^  at  die  rate  of  four  pounds 

jter  senium  per  ammm,  from  the •  day  of 


(a)  The  day  on  which  the  eosti  of  icmoriiig  tiio 
jadgment  were  taxed* 
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afonaftUCft)^  tWl  have  been  levied. 

Therefore  we  eommand  you,  that  without  de* 
lay,  you  cause  to  be  delivered  to  the  said  A.B., 
by  a  reasonable  price  and  extent,  all  the 
goods  and  chattels  of  the  said  CD.,  in  your 
bailiwicky  except  his  ox^n  and  beasts  of  the 
plough;  and  aLso  aQ  such  land^  tenements^ 
rectories,  tithes,  rents,  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold 
or  customary  tenure  in  your  bailiwick,  as  the 
said  CD.,  or  any  one  in  trust  for  him,  was 

seised,  or  possessed  of,  on  the  said day  of 

(i),  or  at  any  time  afterwards  or  over 

which  the  said  C  D.,  on  the  said day  of 

-; — (6),  or  at  anytime  afterwards  had  any 
disposine  power,  which  he  might,  without  the 
assent  or  any  other  person,  exercise  for  his 
own  benefit,  to  hold  the  said  goods  and  chat- 
tels to  the  said  A.  B.  as  his  proper  goods  and 
chattels;  and  also  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  heredita- 
mente  respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  damages  aforesaid,  and  the  said  costs 
BO  taxed  and  aflowed  by  our  said  court  before 
us  at  Westminster  as  aforesaid,  and  interest  as 
aforesaid,  shall  have  been  levied.  And  in 
what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  at  Westminster 
immediately  after  the  execution  thereof,  under 
your  seal,  and  the  seals  of  Oiose  by  whose 
oath  you  shall  make  the  said  extent  and  ap- 
praisement, and  have  there  then  this  writ 
Witness,  Thomas  Lord  Denman,  at  West- 

minBter,  the day  of ^  in  the  year  of 

our  Lord . 

(Toheecntinued.) 


Bbvcbw  of  Nbw  Books. 

Tka  Law  of  Real  Property,  foiih  the 
SiatuUi  relating  thereto  down  to  thspr^ 
•ent  timsy  in  Two    Volumes.     Vol  I. 
containing  Bealtg^  whether  corporal  or 
incorporeal^  the  nature  thereof  and  the 
rightSy  injuries^  and  remedies  of  the  iome; 
together  with  the  principal  Statutes  re- 
lating thereto^  from  A.D.  1101  to  A.D. 
1838.   By  OwBN  Flintofp,  Esq.,  A.M. 
and  Barrister  at  Law.    London :  Henry 
Bntterwortb,  Law  Booksdler  and  Pnb- 
Kflher,  7,  Fleet-street,  1889. 
The  first  volnme  of  this  new  work  upon 
Real  Property  is  before  ns.     The  second 
volnmOy  it  appears,  is  not  yet  published, 
so  that  at  present  the  work  is  incomplete ; 
and  we  eoOect  from  the  aathor'a  advertise- 
ment,  that  theie  is  a  ehanoe  that  ike  second 


(b)  The  day  «  wkkk  tbeooHs  of  zsiwmng  the 
jwginent  weie  taxed. 


volume  Bitty  never  appear,  itnbss  the  pro- 
fession buy  np  the  first  volume, — ifie  only 
mode  by  which  approval  of  the  merits  of 
the  work  can  be  shewn ; — upon  this  appro- 
bation depends  the  appearance  o#the  second 
volume,  which  is  to  contain  no  less  im- 
portant features  tha^  an  index  and  table  of 
eases,  and  a  legal  interpretation  of  the  con- 
tents of  the  first  yolume. 

As  real  property  laviryeia,  we  ean  feel  the 
difficulties  an  author  has  to  encounter  in 
writing  such  a  work  as  this ;  indeed,  we  fully 
enter  into  this  venter's  expression  that  ^^no 
work  of  ordinary  limits  would  embrace  the 
whole  law  of  real  property*"  It  »  tiierefore 
with  pain  that  w>e  see  such  a  yvotk  brought 
out  in  such  a  way.  How  is  it  possible, 
we  ask,  fax  aaxy  zeyiewer  to  express  an 
opinion  upon  the  fi^rst  portion  of  a  work,  the 
very  essence  of  which  may  never  appear. 
We  direct  the  author's  attention  to  his  in- 
troduction, where  he  says — 

The  frst  volume  is  to  treat  of  tealiy  to- 
gether with  the  principal  statutes  relating 
thereto  down  to  the  present  time ;  the  second 
vohmM  is  to  tveat  of  real  preper^t,  under  the 
three  distmgoishing  chamcters  of  legal,  custo- 
mary, and  equitable.  The  Jbrst  vorame  will, 
therefore,  comprise  £he  substance,  or  that  in 
which  resl  property  may  be  had;  and  the 
second  volume,  the  estate  or  property  had 
therein.  Realty  and  the  estate  therein  make 
up  the  idea  of  real  property. 

The  substance^  therefore^  we  have  got, 
aooocding  to  the  author  s  shewing ;  and  if 
that  be  approved  o^  he  promises  to  instruct 
us  how  to  make  use  of  it,  by  shortly  pub- 
lishing the  second  volume.  We  yndi  it 
would  appear,  so  as  to  enlighten  onr  under- 
standing and  make  us  duly  apprepiate  a 
work  of  this  nature.  We  can  speak  in  ap* 
proving  terms  of  the  plan  the  author  has 
adopted,  except  as  to  the  insertion  of  so 
many  statutes,  that  occupy  more  than  half 
the  book — 847  pagcjs  out  of  641 ;  and  for 
294  pages,  which  ia  in  fact  the  amount  of 
the  treatise,  the  price  (1/.)  is  too  large, 
particularly  whsa  compared  with  other 
works  of  the  same  class  by  eminent  men. 
We  shall  reserve  our  further  remarks  until 
we  see  the  second,  volnme,  for  till  then  we 
feel  we  can  neithe  r  do  justice  to  the  author 
or  his  book. 


>"<»aw<w>i'«w^^^ 
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SHERIPPfS  COURTS,  LONDON. 

Notice  is  hereby  given  that  the  Judge  of  the 
SherifiTs  Courts,  London,  has  appointed 
the  undermentioned  days  for  the  trial  of 
Issues,  directed  to  be  tried  before  him 
under  the  provisions  of  the  Law  Amend- 
ment Act  of  the  3rd  and  4th  Will.  4.  c.  42. 
And  all  writs  for  the  trial  of  such  iasnes 
must  be  left  at  the  Sheriffs  Court  Office 
in  White  Cross  Street,  four  days  before  the 
day  of  trial. 

By  order  of  the  Judge. 

1839. 
February,  Thunday  21. 
March,  Thursday  7.    Friday  22. 
April,  Thursday  11.    Friday  26. 
May,  Friday  3.    Thursday  16. 
June,  Thursday  6.    Friday  21. 
July,  Friday  12.    Thursday  25. 
September,  Thursday  19.    Friday  27. 
October,  Thursday  10.    Friday  25. 
November,  Thunday  14    Friday  29. 
December,  Friday  6.    Thursday  19. 


Bu^tnti^i^  in  tf^f  Courtis. 

COURT  OP  CHANCERY. 

Chapman  v.  Seveme,  appeal,  part  heard. 

Appeal  Motions. — Rawson  v.  Samuel  (2) 
— Borton  v.Blakmore— Hill'v.  Gomme— ^tead- 
man  v.  Webb— Dubless  v.  Flint— Ikin  v.  Gale. 


VICE-CHANCELLOR'S  COURT, 
'  LineMt  Inru 

Short  Causes. — Holt ».  Frewer — Attorney- 
General  t).  Blake— Waddelow  v.  Thornton — 
Jackson  v.  Bing — Yates  v,  Tyrrell — Jackson 
o.  Jackson — Hitchcock  v,  Clendinnen — Bum 
V.  Carvalho — Gully  r.  Gully — Samples  t7. 
Oliver — Smith  v,  Imyson,  further  directions 
and  costs — ^Reid  v.  Bailie,  ditto— Procter  v. 
Kenning,  ditto — Symes  v.  Davidson,  ditto — 
Williams  v.  Symons,  ditto— Reed  v.  Freer. 

After  the  short  causes  unopposed  petitions. 

After  the  Petitions. — Ramsay  v.  Preedy, 
petition  by  order — Cann  v.  Brideley,  ditto — 
Baxter  v.  Pitcher,  demurrer — Dearman  v. 
Wyche,  plea— Allison  v.  Herring,  plea — Young 
».  Lord  Waterpark,  2  demurrer— Hjee  ».  Wool- 
stem,  demurrer — Lidbetter  v.  Long,  ditto- 
Miles  t7..  Thomas,  ditto — Lockwood  v.  Smith, 
ditto— Cartwright  v.  Harcourt,  ditto — Lush- 
ington  r.  Price,  ditto— Stuart  v.  Brockwell, 
ditto— Davenport  v,  Mortimer,  ditto. 


ROLLS'  COURT. 

Petitions,  the  imopposed  to  be  taken  first 
After  the  Petitions — ^Newton  v.  Cunliff,  by 

T>rder— Culbush  v.  Culbush,  exceptions,  further 

directions,  and  costs,  by  order. 
After  which  Motions. 


COURT  OF  QUEEN'S  BENCH, 
GwldhaO—HM'pMt  nine. 

London  Special  Juries.— The  Queen  v.  MH- 
lineen  and  another— Emys,  Esq.,  v.  Bennett 
ana  others— Furze  v.  Sharwood. 

London  Common  Juries.  —  CaUender  r. 
Hopkins  —  Mansell  v.  Green  way — Page  r. 
Bish  and  another— Doe  demise  Beckford  v. 
Latham— Fletcher  v.  Marillier  and  another 

Pridmore  demise  Sheffield  and  others  v. 
Scott — Sweeney  v.  Whaley. 

The  last  cause  is  No.  61  on  the  printed  list. 


COURT  OF  COMMON  PLEAS, 
GuOdhalL 

London  Special  Jury. — ^Norris  r.  Stamp, 
part  heard. 

COURT  OP  EXCHEQUER, 
GuildhaU. 

London  Common  Juries.— Davis  v.  Shep- 
pard — ^Ward  ».  Pearson — Ward  d.  Byrne — 
TolUtt  V.  Shenstone — Thomson  t;.  Milne — 
Hardy  v.  AstelL  The  last  cause  is  J^o.  84  on 
the  printed  list. 


TO  SUBSCRIBERS. 

A  complete  Index  to  this  work,  witii  a 
Title  Page,  wiU  be  published  every  six 
months. 

This  Paper  will  be  forwarded,  postage 
free,  to  any  part  of  the  United  Kingdom,  to 
Annual  Subscribers.  Subscription,  1/.  10#. 
for  the  year,  to  be  paid  in  advance. 


ERRATUM. 

Omieron — ^Notice  to  Correspoodeoti  in  our  lait — 

for  **  IN  THK  prim"  rtad  *'  om  thb  pRiis.* 


LAW.— Wanted  a  situation  as  MANA- 
GING CLERK.  Amount  of  Salary 
not  so  much  an  obiect  as  full  Employment  in 
the  Office  of  an  Attorney  in  respectable  and 
general  Practice. 

Apply  by  letter,  post-paid,  to  J.  S.  at  Messrs. 
Richards  &  Co.,  Law  Booksellers,  194^  Fleet 
Street 


Printed  byALBXANDKR  Eldrr  Murray,  Prittler,atbii 
Printiog-Oflfice,  Green  Arbour-oonrt,  Old  Btiky* 
in  the  Pariih  of  St.  Sepulchre,  in  the  City  of  LoodoD  ; 
RDdPoblishedbyJoHN  Richards*  LawBookteUer^ 
194»  Fleet-itreel,  in  the  Pariih  of  St*  Diiiiittii'»4ii- 
the-West,  in  the  City  of  London.  Satniday,  3M 
Febniiry,  1839. 

Priet6d.   Stmiv^ SdUiom,7d. 
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SATURDAY,  MARCH  2,  1839. 


LAWS  OF  REAL  PROPERTY. 

Essay  I. 
{Ckmiuiuedfrompafft  259.) 

ON  THB    TITLE  A   PURCHASER   MAY 
REQUIRE. 

Tke  New  Statute  of  Limitations  relating  to 
Real  Property,  3  &  4  W.  4.  c.  27. 

IN  continuation  of  our  observations  upon 
the  title  a  purchaser  should  now  require, 
and  with  the  intention  of  cautioning  jE?ra<:^t- 
turners  against  assuming  that  the  act  ope- 
nUes  as  of  course,  to  render  a  forty  years' 
title  strictly  marketable, — we  will  suppose 
the  title  of  a  Tender  to  commence  forty  years' 
back,  with  a  conveyance  from  Styles  to 
Johnson,  in  fee,  and  there  is  nothing  on  the 
lace  of  that  conveyance  that  shall  raise  any 
suspicion  as  to  the  soundness  of  Styles's 
title.  Yet  Styles,  or  his  predecessors,  may 
have  dispossessed  Brown,  a  tenant  for  life, 
or  even  Styles  himself  may  have  been  only 
tenant  for  life,  or  tenant  per  auter  vie^  or 
tenant  for  years  in  possession,  or  mortgagee 
in  possession,  or  he  may  have  made  some 
tortiouM  conveyance  by  which  any  real  right 
he  might  have  possessed  became  forfeited.  In 
the  case  of  a  tenancy  for  life,  while  that  life  is 
m  ensience,  or  if  it  has  iallen  within  twenty 
years,  or  if,  having  fallen  twenty  years  ago 
or  upwards,  the  reversioner  has  been  un- 
der diaalnlity,  and  his  right  consequently 
saved;  a  purchaser  in  adverse  possession 
>  be  ^abject  to  eviction.  We  will  fur- 
Vol.  I. 


ther  illustrate  our  opinion  upon  the  necessity 
of  calling  for  an  earlier  title,'  by  quoting 
another  vmter  (a)  on  the  same  subject, 
who  says, — "  With  this  opinion  the  practice 
of  the  profession  seems  to  accord ;  and  courts 
of  equity,  or  at  least  their  officers,  the 
Masters,  continue  to  act  upon  the  old  rule^ 
without  any  relaxation.  One  feels,  however, 
some  hesitation  in  acceding  to  the  notion, 
that  the  rule  in  question  was  established  in 
reference  exclusively  to  the  duration  of  human 
life,  without  regard  to  the  limitation  of  real 
actions;  seeing  the  exact  correspondence 
between  the  periods  of  title  and  limitation, 
and  that  the  rule,  if  framed  with  a  view  to 
the  claim  of  a  remainder-man,  falls  short  of 
its  aim,  as  even  an  estate  for  life  (to  say 
nothing  of  an  estate  tail)  may  outlast  the 
period  of  sixty  years.  The  probability  is, 
that  when  it  became  necessary  to  establish 
the  minimum  extent  to  which  abstracts  of 
title,  under  all  circumstances,  should  reach, 
sixty  years  were  fixed  on  as  being  the  period 
wlien  an  adverse  possession  would  confer  an 
unimpeachable  title,  icith  little  or  no  regard 
to  the  case  of  a  tenancy  for  life^  or  a  tenancy 
in  tail,  either  of  which  tcould  evidently  have 
suggested  the  necessity  of  a  more  extended 
range  of  investigation.  Indeed,  as  an  estate 
tail  is  of  indefinite  duration,  no  length  of 
time  could  reach  such  a  case ;  and,  there* 
fore,  the  recent  statute  has  wisely  in- 
cluded tenants  in  tail  and  ulterior  remain- 
der-men in  the  same  bar  (ss.  22.  23). 
But  though  a  consideration  of  the  possible 


(a)  Jannan,  in  his  work  upon  CoDveyancing. 
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existence  of  remaiffders  may  not  have  had 
80  large  a  share  as  has  been  ascribed  to  it 
on  the  establishment  of  the  present  doctrine 
respecting  titles,  it  may  constitute  a  suffi- 
cient ground  for  adhering  to  it ;  for,  if  that 
doctrine  has  hitherto  left  a  purchaser  in  too 
precarious  a  condition,  now  is  th§  time  to 
augment  his  security  by  refusing  to  contract 
the  period  of  title^  in  analogy  to  the  abridged 
remedy.     Had   the  present    rule  afforded 
ample  protection  under  the  old  statute  of 
limitations,  it  is  obvious  that  the  approach- 
ing alteration  of  the  law  would  have  war- 
ranted and  required  its  modification;  but 
the  truth  seems  to  be,  that  a  purchaser's 
scope  of  inquiry  ought  never  to  have  been 
limited  to  the  mere  period  when  an  adverse 
possession  could  ripen  into  a  rightful  title, 
but  should  have  extended  additionally  over 
such  a  period  as  would  comprehend  a  lifp 
in  leingy  or  rather  the  period  which  the 
law  allows  for  the  suspension  of  the  vesting 
of  estates,  because,  until  the  termination  of 
such  period^   the  possession  may  not  have 
become  adverse.     It  seems  then  that  the 
rule  against  perpetuities  forms  one  of  the 
strong  holds  of  a  purchaser's  security ;  and 
as,  under  that  rule,  it  may  happen  that  a 
limited  and  terminable  ownership  may  sub- 
sist for  more  than  sixty  years  (namely,  for 
a  life  and  twenty-one  years),  it  is  impos- 
sible, without  hazard  of  doing  injustice,  to 
pronounce  a  title  of  shorter  duration  than 
sixty  years  to  be  marketable.     Still,  how- 
ever, it  cannot  be  denied,  that  with  such  a 
title  a  purchaser  will  now  be  in  a  better 
situation  than  formerly';  thence,  probably, 
there  will  be  some  abatement  of  that  strict- 
ness  of  requisition  in  regard  to  evidence  of 
title,  which  has  prevailed  of  late  years,  and 
has  driven  vendors  to  the  countervailing 
expedient  of  introducing    stipulations  re- 
strictive of  a  purchaser's  demands."     We 
think  these  illustrations,  perhaps,  sufficient 
to  support  the  opinions  we  have  given  upon 
this  important  subject;  but  €u  this  essay  is 
directed  to  practical  men  as  well  as  studentSy 
we  will  add  the  opinion  of  Mr.  Brodie,  who 
says,  '^  It  is  a  common  notion  that  the  pre- 
sent length  of  abstracts  is  with  reference  to 
the  limitation  of  sixty  yean.     This  is  quite 
a  mistake.    It  is  with  reference  to  the  dura- 


tion of  human  life;  ^d  so  long  as  the  law 
will  not  allow  a  remamder  man  expectant 
on  an  estate  for  life,  to  be  barred  by  a  pos- 
session adverse  to  the  tenant  for  life,  a  piv- 
chaser  will  be  entitled  to  require  a  title  to 
be  shewn  for  the  same  period  as  heretofore 
under  the  old  law.*'(a)  Even  the  real  property 
commissioners,  by  ilieir  first  report,  in  taking 
notice  of  the  length  of  abstracts  of  title,  and 
that  shortening  the  period  of  diminntipn 
might  reduce  them,  say,  ^  although  to  guard 
against  \kv^  fahricati/on  of  fee  simple  titles 
by  persons  in  possession  under  particular 
estates,  it  wUl  still  be  requisite  to  investi- 
gate titles  for  a  greater  number  of  years 
than  the  period  of  limitation  which  may  be 
prescribed."  It  seems,  therefore,  to  be  the 
general  opinion  of  conveyancers,  that  until 
some  rule  shall  be  established  by  authority, 
practitioners  must  keep  to  the  old  rule.  The 
sound  rule  appears  to  be,  that  a  sixty  years' 
title  being  shewn,  if  a  deed  or  other  docu- 
ment, not  in  the  vendor  s  possession^  be  so 
recited  or  noticed  as  to  cast  a  reasonable 
doubt  upon  the  otherwise  apparent  title, 
the  purchaser  is  not  bound  to  accept  the 
title  tUl  the  doubt  is  removed  by  the  pro- 
duction of  the  instrument,  or  by  other 
means;  but,  that  if  the  recital  or  notice  be 
not  of  that  character,  it  imposes  no  liability 
on  tlie  vendor;(&)  and  even  now  a  vendor, 
unless  protected  by  express  stipulation,  is 
compellable  to  produce,  on  oath,  all  the 
documentary  evidence  of  title  in  his  posses- 
sion or  power,  however  remote  the  period 
to  which  that  evidence  may  refer. 
(To  be  contmuecLj 


TO   THE   EDITOR   OF   THE   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  XIV. 

(Concluded  from  p.  260.  j 
What  are  the  changes  made  in  the  Law  of 
Dower  by  the  Stat.  3  4*  4  WU.  4.  c  105. 
commonly  called  the  Dower  Act? 

Having  thus  sketched  the  law  as  it  waa» 
let  us  now  proceed  to  set  forth  the  im- 


(a)  See  Hayes's  Conveyancing,  438. 

(6)  See  Prosser  v.  Watts,  6  Madd.  59 ;  also  1  Sud- 
den, Vend.  &  Par.  330.  as  to  cases  where  an  abatraot 
begins  with  a  conveyance  by  a  penop  who  is  slatad  to 
be  heir  at  law  of  any  person,  in  which  that  writer  says 
a  purchaser  may  require  proof  of  the  ancestor's  in- 
Tkud0etrimk,hows9ir,doti^sd.  , 
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poHant  changes  made  by  the  act,  the  prin- 
dpal  objects  of  which  are, — Ist,  To  make 
equitable  estaUi  in  possession  subject  to  dower, 
mnd  to  dispense  toith  the  necessity  of  the 
actual  seisin  of  the  husband^  to  effect  which, 
by  sec.  2.  it  is  enacted,  ^*  that  when  a  hus- 
band shall  die  beneficially  entitled  to  any 
hnd  for  an  interest  which  shall  not  entitle 
his  wido#  to  dower  out  of  the  same  at  law, 
aad  snch  interest,  whether  toholly  equitable^ 
or  partly  legcd,  and  partly  equitahUy  shall 
be  an  estate  of  inheritance  in  possession,  or 
equal  to  an  estate  of  inheritance  in  possession 
(other  than  an  estate  in  joint  tenancy)  then 
his  widow  shall  be  entitled  in  equity  to 
dower  of  the  same  land.  The  only  excep- 
tion in  this  clause,  it  will  be  observed,  is  an 
estate  in  joint  tenancy,  the  widow  of  a  joint 
tenant  in  fee  or  tail  never  having  been  enti- 
tled to  dower  on  the  ground  that  upon  the 
death  of  one  of  the*  joint  tenants  the  estate 
went  to  the  survivor,  who  was  then  in 
firom  the  original  grantor,  and  might  plead 
the  deed  creating  the  estate  as  originally 
made  to  him  without  naming  his  com- 
pamon.  (litt.  s.  45;  Co.  Litt.  37  b.  80  a, 
183  a.)  And  if  a  joint  tenant  aliened  his 
share,  his  wife  should  not  be  endowed. 
(Pitas.  N.B.  150;  Br.  Dow.  pi.  30;  Cro. 
Jac.  615.)  And  by  see.  3.  it  is  further 
enacted,  '*  that  where  a  husband  sh%l]  have 
been  entitled  to  a  right  of  entry  or  action  in 
any  land,  and  his  widow  would  be  entitled 
to  dower  out  of  the  same  if  he  had  re- 
covered poasesnon  thereof^  she  shall  be  enti- 
tled to  dower  out  of  the  same,  although  her 
husband  shall  not  have  recovered  possession 
thereof;  provided  that  such  dower  be  sued 
for  or  obtained  within  the  period  during 
which  such  right  of  entry  or  action  might 
1)6  enCoroed."  Seisin  therefore  is  not  now 
necessary  to  give  title  to  dower,  and  the 
time  within  such  right  of  entry  must  be 
proeecnted  is  now  prescribed  by  statutes 
3  &  4  WiL  4.  c.  27. 

2d,  To  prevent  the  right  of  dower  attach* 
iny  to  lands  disposed  of  by  the  husband  by 
deed  <fr  toilU  and  to  give priotky  to  partial 
ekarges  created  by  the  husband  over  the  right 
ef  dower.  Thu  is  effected  by  ss.  4,  5,  8. 
and_ 

dd,  To  enaUe  the  husband  by  deed  or  will 


to  bar  the  right  ofdower,  which  by  ss.  6  and 
7,  may  be  accomplished  by  inserting  a  de- 
claration that  the  estate  so  devised  shall  not 
be  subject  to  his  wife's  dower.  But  it  is  to 
be  remembered,  these  enactments  will  not 
prevent  courts  of  equity  from  enforcing 
covenants  or  agreements  of  husbands  not  to 
bar  the  right  to  dower  out  of  these  lands 
(sec.  11.)  Such  are  the  principal  objects  of 
the  act. 

A  devise  by  a  husband  to  his  wife  of 
"  any  land  out  of  which  his  widow  would 
be  entitled  to  dower  if  the  same  were  not  so 
devised,  or  any  state  or  interest  therein 
(sec.  9.)  shall  effectually  bar  her  dower  as 
to  any  land  of  her  said  husband;  and  it  will 
be  observed,  that  where  any  interest  in  land 
liable  to  dower  is  given  to  the  wife,  in 
order  to  preserve  the  right  of  dower,  an  in- 
tention to  that  effect  must  be  declared; 
although  no  gift  to  the  wife  out  of  personal 
estate  (sec.  10.)  is  to  defeat  the  right  of 
dower,  unless  an  intention  to  do  so  be  de- 
clared by  the  will.  It  was  decided  by  the 
House  of  Lords,  that  a  devise  to  the  widow 
of  a  part  of  the  land  out  of  which  she  was 
dowable,  did  not  exclude  her  from  her  right 
of  dower,  the  sole  possession  of  a  part  of  the 
lands  out  of  which  dower  is  to  issue,  not 
being  deemed  inconsistent  with  the  asser- 
tion of  a  legal  right  to  the  third  of  the 
whole  estate,  (Lawrence  e.  Lawrence, 
2  Vem.  365.  S.C.  Freem.  244.  3  Br.  P.O. 
484.  See  Ruadly  v.  Nixon,  3  Russ.  192.) 
but  a  bequest  of  personalty  never  operated 
in  bar  of  dower  unless  an  intention  to  that 
effect  clearly  appeared.  (Ayres  v,  Willis, 
1  Ves.  sen.  230.) 

Dower  ad  ostium  ecclesiw  and  ex  assensu 
patris  (which  have  long  become  obsolete, 
and  an  account  of  which  may  be  found  in 
Co.  Litt.  ^4  a.  2  Bl.  Com.  132,  133.)  are 
by  sec.  13.  abolished.  And  by  the  14th 
section,  the  act  is  only  to  extend  to  the 
dower  of  a  widow  who  was  married  after 
the  1st  January,  1834,  and  shall  not  give 
to  any  will  or  deed  executed  before  that 
day,  the  effect  of  defeating  or  prejudicing 
any  right  to  dower. 

R.  P. 
Lincoln's  Inn. 
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What  is  an  Estate  in  Parcenary  ? 
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HOUSE    OF    LORDS. 

England. 
LEGAL  BUSINESS.— Fe6.  26. 

Borough  Courts  Bill  (a). 

Lord  Brougham  said  there  were  already  be- 
fore Parliament  twenty-one  bills  for  the  esta- 
blishment of  courts  for  the  recovery  of  small 
debts,  and  the  Earl  of  Devon  had  just  present- 
ed a  petition  for  a  court  of  a  similar  descrip- 
tion. The  course  that  was  at  present  pursued 
with  reference  to  the  formation  of  these  courts 
was  exceedingly  faulty.  There  was  no  unifor- 
mity in  the  system.  There  were  two  hundred 
and  eighty  of  these  courts  established  already, 
and  it  would  be  well  for  their  lordships  to  ob- 
serve, that  by  every  step  which  they  took  to 
support  them,  they  raised  against  themselves, 
if  tney  intended  to  adopt  a  general  measure 
on  the  sultject,  a  host  of  locid  interests.  He 
had  more  than  once  stated  his  opinion  as  to 
the  propriety  of  having  a  general  act.  To 
effect  a  reform  in  the  existing  system  he  had 
introduced  the  Local  Courts  BiU,  which  had 
been  rejected.  The  subject  was  one  of  im- 
mense importance,  and  he  begged  of  Her  Ma- 
jesty's Ministers  to  take  it  up.  The  present 
arrangement  for  the  protection  of  life  and 
property  in  the  country  originated  when  the 
agncultural  population  was  exceedingly  thin, 
and  manor  courts,  constables,  sub-constables, 
&c.,  answered  every  necessary  purpose.  Cir- 
cumstances were  now,  however,  wnolly  alter- 
ed ;  and  he  thought  that  if  some  such  courts 
as  he  alluded  to  were  established,  a  local  police 
might  be  formed,  that  would  be  very  useful 
for  the  prevention  of  crime  and  the  seizure  of 
offenders,  without  putting  to  risk  or  hazard 
the  liberty  of  the  subject,  such  force  being 
placed  under  an  efficient  judicial  control.  In 
tiis  opinion,  such  courts  would  be  a  great 
blessing  to  the  people.  In  the  case  for  in- 
stance, of  juvenile  offenders,  punishment  would 
immediately  follow  the  commission  of  crime, 
instead  of  imprisonment  before  trial  amonest 
hardened  criminals.  Look  to  the  case  of  a 
boy  charged  with  stealing  apples.  Instead  of 
being  whipped  as  a  truant  boy,  he  was  com- 
mitted to  prison,  and  was  thus  early  initiated 
in  vice.  He  had  seen  in  the  dock,  next  to  a 
forger,  a  boy  chared  with  a  minor  offence. 
He  was  acqmtted ;  hut  that  boy,  before  being 


(a)  Ante,  p.  260. 


brought  to  trial,  had  been  for  months  the  as- 
sociate  of  hardened  felons  in  gaoL  Would  it 
not  be  infinitely  better,  if  a  youthful  delin- 
quent committed  an  offence  deserving  a  month's 
imprisonment,  that  he  should  be  at  once  pun- 
ished by  the  criminal  jud^e  on  the  spot,  in- 
stead of  being  sent  to  gaol,  there  to  remain, 
perhaps  for  two  months,  before  his  trial  ?  The 
establishment  of  local  courts,  such  as  he  con- 
templated, might  also  be  made  ancillary  to 
proceedings  in  equity.  Much  delay,  expense, 
and  vexation  might  be  avoided,  if  on  disputed 
points  an  order  was  sent  down  from  Chancery, 
directing  that  issue  should  be  joined  in  the 
court  attached  to  the  locality,  instead  of  hav- 
ing it  tried  in  town.  There  were,  he  conceiv- 
ed, other  branches  of  equity  which  would  be 
benefited  and  assisted  by  such  an  arrangement. 
Many  of  the  inquiries  in  the  Master's-office 
might,  for  instance,  be  sent  down  to  these 
courts.  It  had  long  been  his  opinion  that  a 
public  prosecutor  was  absolutely  mdispensable 
for  the  due  administration  of  justice  in  crimi- 
nal cases.  Any  person  who  had  witnessed  the 
benefit  derived  from  an  officer  of  that  descrip- 
tion in  Scotland  would  ae^ree  with  him  in  tl»t 
opinion.  He  thought,  when  the  Central  Cri- 
minal Court  was  established,  that  such  an  ex- 
periment might  have  been  tried,  and  would 
nave  been  successful.  Since  the  Prisonen^ 
Counsel  Bill  had  passed,  such  an  officer  had 
become  more  especially  necessary.  At  present, 
the  judge  could  hardly  do  his  duty  in  the 
criminal  courts.  The  prisoner  was  generally 
defended  by  able  counsel,  while  the  prosecu- 
tor perhaps  had  none.  In  such  cases  the 
judge  was  obliged  to  step  a  little  out  of  his 
way,  and,  in  some  degree,  to  perform  the 
functions  of  counseL  Slothing  surely  could 
be  more  ungracious  than  for  a  judge  to  be 
compelled  to  combat  the  ingenious  speech  of 
a  learned  and  able  counsel.  He  could  con- 
ceive nothing  worse  for  the  administration  of 
justice,  or  more  unfaSr  towards  the  iudge. 

The  Lord  Chancellor  said  that  nothing  would 
more  tend  to  improve  the  administration  of 
justice,  both  crimmal  and  civil,  than  a  well- 
regulated  system  of  local  judicatures.  The 
facilities  which  it  would  afford  the  public  of 
recovering  small  debts  speedily  and  at  little 
cost  would  be  but  a  small  part  of  the  benefit 
which  must  arise  from  the  institution  of  such 
a  system  as  that  he  had  referred  to.  No  plan 
could  be  more  ill-devised  than  that  which  was 
resorted  to  every  day,  he  might  say,  for  trans- 
acting some  of  the  business  of  the  courts  of 
equity.  Let  him  allude,  for  instance,  to  the 
issuing  of  a  commission  of  lunacy  to  be  exe- 
cuted m  the  country.  There  was  no  person  to 
whom  the  Chancellor  could  direct  the  com- 
mission ;  there  was  no  legal  authority  whom 
he  could  appoint  to  discharge  the  required 
functions.  He  should  say  that  the  bnsiiieM 
of  this  commission,  which  was  at  nresent  at- 
tended with  great  expense,  as  well  as  of  the 
commission  for  examining  witnesses,  misht  be 
much  more  effectually,  sadsfiictorily,  ana  eco- 
nomically transacted,  thropi^h  the  medium  of 
properly  qualified  authorities  established  on 
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the  spot.  He  need  scarcely  advert  to  the  im- 
provement which  some  system  of  this  kind 
mi^ht  introduce  in  the  criminal  administitition 
of  justice ;  if  it  was  desirable  and  necessary 
that  criminal  justice  should  be  more  frequently 
administered,  some  new  provision  must  be 
n»de  for  that  purpose.  He  had  not  the 
slightest  doubt  that  a  new  system,  well  consti- 
tuted, would  be  the  most  economical  arrange- 
ment that  could  be  devised.  Let  their  lord- 
flhina  consider  only  the  practice  which  ijre- 
vailed  in  re^rd  to  the  administration  of  crim- 
inal justice  m  the  counties.  Under  the  present 
system  a  man  committed  to  prison  to  be  tried 
at  the  quarter  sessions  might  oe  kept  in  prison 
a  month  or  even  longer  before  ne  was  put 
upon  his  trial.  He  was  glad  that  the  subject 
had  been  again  brought  under  the  notice  of 
their  lordships,  who,  he  trusted,  would  be  in- 
duced to  consider  it  with  the  view  to  the  pass- 
ing of  some  legislative  measure. 

Lord  Abinser  said,  he  recollected  some  few 
years  ago  to  tiave  heard,  in  the  House  of  Com- 
mons, most  eloquent  declamations  uttered 
against  the  existence  of  local  jurisdictions, 
until  at  last  the  House  of  Commons  was 
schooled  into  their  abolition.  That,  however, 
passed  some  time  ago,  and  now  it  seemed  that 
the  period  had  arrived  when  all  that  was  then 
done  must  be  undone,  and  local  jurisdictions 
again  be  established.  He  thought  that  the 
establishment  in  each  county  of  judicial  tri- 
bunals to  try  causes  would  create  ^eat  incon- 
venience, from  the  diversity  of  their  decisions, 
and  would  finally  raise  a  clamour  in  the  coun- 
try against  the  system.  A  fashion  had  now 
be^un,  too,  of  making  the  institution  of  grand 
Junes  a  topic  of  declamation.  For  his  part, 
he  must  say  that  he  never  would  consent  to 
the  abolition  of  the  grand  juries.  It  was  now 
said  that  the  administration  of  criminal  justice 
was  not  so  frequent  as  it  should  be  in  each 
county,  and  that  therefore  some  new  judge 
must  be  appointed.  Whether  there  might  not 
be  an  advantage  in  having  a  judge  to  preside 
at  quarter  sessions,  he  was  not  prepared  to 
say ;  but  he  protested  against  the  cry,  which, 
ascending  from  low  to  high  quarters,  was  now 
beginning  to  prevail,  that  tne  interference  of 
the  people  of  England  in  the  administration  of 
justice  should  be  dispensed  with;  for,  what- 
ever inconvenience  or  expense  might  attend 
the  exiBtin£^  system,  the  advantages  greatly 
outbalanced  in  his  opinion  the  disadvantages. 
He  thought  that  the  jurisdiction  of  the  county 
-magistnUes  ought  to  be  upheld  and  encourag- 
ed, instead  of  being  weakened  or  destroyed. 

The  Lord  ChanceUor  explained,  that  it  never 
was  bis  intention  that  the  local  courts  should 
be  placed  under  any  other  superintendence 
than  that  of  the  courts  at  Westminster.  Any 
other  arran^ment  would  doubtless  give  rise 
to  a  great  diversity  of  decisions. 

Lord  Demnan  said  the  noble  and  learned 
lord  who  began  the  discussion  had  pointed 
oat  existing  defects  of  considerable  magnitude, 
and  he  did  not  believe  that  a  remedy  would 
ever  be  thoa^t  of  untU  those  defects  were 
made  known  as  grievances  among  the  public 


generally,  and  therefore  the  discussion  of  them 
m  a  spirit  of  moderation  was  a  great  public 
benefit  The  necessity  of  the  present  bill  arose 
out  of  one  of  the  provisions  of^the  Corporation 
Act,  which  empowered  the  judges  of  the  bo- 
rough courts  to  make  rules  for  the  conduct  of 
the  business  of  their  courts,  subject  to  the  ap- 
proval of  the  judges  of  the  superior  courts.  It 
bad  been  found  that  many  rules  were  made 
on  which  it  was  impossible  for  the  judges  to 
act;  a  committee  of  the  judges  had  conse- 
quently considered  the  subject,  and  the  result 
of  their  deliberations  was  the  present  bill, 
which  they  considered  would  remove  the  difl5- 
culties. 

Lord  Longdate  would  just  advert  to  one 
point,  and  that  was  the  great  extent  of  Chan- 
cery business,  which  rendered  the  establiBh- 
ment  of  local  courts  throughout  the  country 
m<tet  desirable.  At  present  the  system  pur- 
sued in  that  court  with  respect  to  receiving 
answers  and  the  examination  of  witnesses  was 
most  complicated,  expensive,  and  inconvenient ; 
but  in  his  opinion  there  could  not  be  the 
smallest  difficulty  in  giving  such  authority  as 
would  be  requisite  for  the  performance  oi  all 
acts  relating  to  these  local  courts.  He  there- 
fore must  say,  that  it  gave  him  great  satisfac- 
tion to  see  this  bill  introduced,  and  thought 
it  would  be  most  beneficial  to  the  countrv. 

The  bill  went  through  committee,  and  the  rs- 
port  toae  ordered  to  be  brought  up  on  Thursday 
next, 

HOUSE    OF    COMMONS. 

COUNTY  COURTS—DISTRICT 

SESSIONS. 
Summary  Jurisdiction. — Feb*  11. 
Lord  'Johyi  liunsell  moved  for  leave  to  bring 
in  three  bills,  viz. 
A  bill  for  improving  County  Courts. 
A  bill  for  holding  district  Sessions  of  the 
Peace,  and 

A  bill  to  reeulate  and  enlarge  the  summary 
jurisdiction  oic  Justices. 
Ordered. 

Church  Leases. 

Mr.  Vernon  Smith  moved  that  a  select  com- 
mittee be  appointed  "to  enquire  into  the 
mode  of  granting  and  renewing  leases  of  the 
landed  and  other  property  of  the  bishops, 
deans,  and  chapters,  and  other  ecclesiastical 
bodies  of  England  and  Walejt,  and  into  the 
probable  amount  of  any  increased  value  which 
might  be  obtained  by  an  improved  manage- 
ment, with  a  due  consideration  of  the  interests 
of  the  established  church,  and  of  the  present 
lessees  of  such  property." 

Ordered^  and  committee  appointed, 

England.— JF^J.  23. 

Affirmations  Bill,  (a) 
Mr.  Hawes  moved  for  a  committee. 
Mr.   Goulbum  opposed   the  motion,    and 
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moved  as  an  amendment  that  the  bill  be  com- 
mitted '*  this  day  six  mouths." 

Dr.  LushingUm  said  that  this  was  the  first 
time  be  had  heard  in  that  house,  or  elsewhere, 
Quakers,  Moravians,  and  Separatists  charac- 
terised as  persons  of  elastic  consciences. 
They  might  have  erred  in  their  relieious 
notions,  but  in  strict  obedience  to  an  obliga- 
tion of  honesty  and  good  faiths  if  there  was 
any  class  of  people  wno  in  the  uniform  opinion 
of  the  country,  and  certainly  according  to  his 
own  testimony,  was  supereminent,  it  was  the 
Society  of  Friends.  Nor  ought  much  to  be 
said  of  the  Moravians ;  because,  where  good 
works  were  to  be  done,  or  self-sacrifices  were 
to  be'  tnade,  they  always  stood  amongst  the 
first.  But  that  they  would  evince  a  disregard 
of  the  most  sacred  obligation,  and  a  contempt 
of  the  principles  of  right  and  wrong,— why, 
let  the  nouse  remember  their  sacrifices  and 
sufferings  and  long  patient  endurance,  and 
then  say  whether  the  assertion  of  the  hon.  and 
learned  was  not  most  erroneous.  He  would 
not  sav  that  the  hon.  member  ought  not  to  set 
himself  up  as  a  judge  of  the  consciences  of 
others;  he  would  not  say,  even  after  his 
speech,  that  he  might  not  be  perfectly  tolerant 
Why  should  they  force  men  by  punishment 
to  take  an  oath?  It  was  their  evidence  that 
they  wanted.  Suppose  a  man  was  sent  to 
prison  for  refusing  to  take  an  oath,  would  he 
^ve  better  evidence  afterwards  ?  When  the 
tipstaff  conveyed  him  thither,  must  he  say, 
"I  had  a  scruple  of  conscience,  but  the  virtue 
of  that  staff  has  removed  it?''  This  was 
setting  evidence  under  a  sort  of  duregse.  The 
Hon.  member  seemed  to  think  that  there  was 
at  this  time  no  indulgence  for  consciences  at 
all.  He  always  thought  that  every  man  might 
take  such  an  oath  as  was  most  binding  on 
his  own  conscience.  Not  many  years  ago  a 
gentleman  of  the  Methodist  persuasion  took 
It  into  his  head  to  refuse  to  be  sworn  on  the 
New  Testament,  but  offered  to  be  sworn  on 
the  Old.  W^hat  did  the  Court  do?  Why, 
indulged  him,  and  took  his  evidence.  And 
what  said  Lord  Tenterden  on  the  Queen's 
trial?  Why,  that  the  mode  of  swearing  a 
witness  should  be  that  most  binding  on  nis 
conscience;  and  he  added  another  observation, 
which  made  a  deep  impression  on  his  mind : — 
"  If  a  man  swears  in  that  mode,  never  mind 
the  words;  he  imprecates  the  divine  ven- 
geance on  his  head,  if  he  swears  falsely."  In 
Scotland  it  had  been  the  practice  for  the  in- 
dividual to  fall  on  his  knees,  with  the  Bible 
in  his  hand,  and  call  down  all  the  curses  con- 
tained in  that  book  on  his  head  if  he  spoke 
untruly.  He  had  mentioned  his  objection  to 
this  mode  to  the  then  Lord- Advocate,  who 
said  it  was  a  reasonable  objection,  and 
he  should  not  conform  to  it  It  would  be  the 
gnsssest  injustice  to  suppose  that  men  who 
entertained  a  peculiar  opinion  on  this  point 
were  not  good  members  of  the  church  of  Eng- 
land, though  they  dissented  from  it  on  this 
particular  point  A  m(»e  dangerous  doctrine 
oould  not  be  promulgated,  than  that  any  man 
who  partook  of  her  communion,  and  agreed 


in  her  general  doctrines,  but  differed  as  to  the 
construction  of  a  particular  part  of  the  Scrip- 
-tures,  ought  to  be  excludea  from  the  pale  of 
the  church.  The  wise  policy  of  the  church 
of  Snffland  had  been  not  to  thrust  out  of  her 
pale  tnose  who  conformed  to  her  general 
doctrines,  and  were  honest  men.  To  show 
how  far  conscientious  scruples  went,  he  knew 
a  person  who  would  not  take  the  oath  as  ad- 
ministrator of  the  effects  of  a  relation,  to  sub- 
stitute another  person,  and  was  contented  to 
lose  4,000/.  aryear.  The  estate  went  to  rack 
and  ruin ;  and,  at  length,  the  Crown  took  ad- 
ministration. At  present,  it  was  not  the  so- 
lemn sanction  of  an  oath  which  influenced  the 
lower  classes,  so  much  as  the  fipar  of  legal  con- 
seouences. 

Mr.  GoidburfCs  amendment  was  carried  by 
a  majority  of  125  to  93. 

Court  of  Review.— Fc6.  27. 
The  Judgee, 
Mr.  Godson  presented  a  petition  from  an 
attorney  of  Fumival's-inn,  coniplaining  of 
the  constitution  of  the  Court  of  Bankruptcy, 
and  stating  that  not  only  were  the  two  puisne 
judges  who  at  present  presided  in  the  Court 
of  Review  almost  always  of  a  different  opinion 
on  the  questions  which  came  before  them,  but 
that  when  that  court  had  a  Chief  Justice,  they 
almost  invariably  differed.  He  moved  that 
the  petition  be  printedwiththe  votes,  agreed  to. 

Feb,  28. 

Double  and   Treble  Costs— Plea   of  General 

Issue — Limitation  of  Actions, 

Sir  F.  Pollock  moved  for  leave  to  bring  in  a 
bill  to  amend  the  law  relating  to  double  and 
treble  costs,  and  to  pleading  the  general  issue 
only  in  certain  cases.  He  observed  that  the 
present  state  of  the  law  in  these  respects  was 
productive  of  much  inconvenience  and  injus- 
tice. No  road-bill,  or  dock-bill,  or  railway- 
bill  now  passed  without  a  clause  giving  double 
and  treble  costs,  though  he  could  not  under- 
stand why  such  parties  were  to  be  so  pro- 
tected. He  proposed,  in  the  first  place,  with 
reference  to  all  local  and  general  bills,  to 
abolish  double  and  treble  costs  altogeUier. 
He  proposed  that,  where  a  provision  now 
existed  that  a  public  officer  was  to  recover 
double  or  treble  costs,  he  should  receive  a  ftill 
and  complete  indemnity,  but  without  having 
unreasonable  costs.  He  proposed  likewise  to 
deal  with  notices  of  action.  There  were  no 
less  than  700  or  800  acts  of  parliament  requir-' 
infi^  notices  of  action  of  different  kinds.  Such 
a  diversity  was  a  great  grievance.  Notice  of 
action  was  only  just  in  the  case  of  a  public 
officer  who  haa  a  right  of  protection.  There 
was  one  other  point,  the  limitation  of  actions. 
He  proposed  to  limit  actions  to  three  calendar 
months,  whereas  in  some  cases  the  limit  ex- 
tended to  six  years. 

Leave  granted. 

Law  of  Libel. 

Mr.  C^CatmeU  moved  for  leave  to  bring  in  a 
bill  to  amend  the  Law  of  Libel. 

Leave  granted. 
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Scotland.— F(f?6.  25. 
Salariet  of  the  Judges,  (a) 
The  Lord  Advocate  moTed  the  second  read- 
ing of  this  bill,  which  after  opposition,  was 
earned  by  a  majority  of  139  to  21. 


QUJ:ENS'  bench.    Feb,  11. 
Sittings  in  Nisi  Prius. 

BuKGBss  r.  Pierce. 

Baeessive  levy  under  writ  of  execution  issued 

upon  a  warrant  of  attorney. 

This  was  an  action  brought  to  recover 
compensation  in  damages  on  account  of  the 
defendant  having  issued  execution  on  a  war- 
cant  of  attorney,  and  made  a  levy  on  the 
goods  of  the  plaintiff  for  a  much  larger  sum 
Uian  was  due. 

The  plaintiff  had  given  the  defendant  a 
warrant  of  attorney  for  46/.,  payable  by  in- 
stalments. The  plaintiff  had  paid  off  nearly 
the  whole,  if  not  the  fuU,  amount  due,  when 
the  defendant  put  an  execution  into  his  house 
for  1!/.  7*'  66^,  which  sum  the  plaintiff  did 
Bot  owe,  and  being  then  unable  to  pay,  the 
officer  remained  in  possession  19  days,  when 
24L  7#-  6dL,  being  the  debt  and  costs,  was 
paid  under  a  protest  The  plaintiff's  case  was 
made  out  by  evidence. — Verdict  for  the  plain- 
tiff, damages  %U.  7s.  ed. 

OUCHTERLONT  V,  OwBN. — Feb,  21. 

Principal  and  Agent — Commercial  Case, 

This  action  was  brought  to  recover  a  sum 
alleged  to  be  due  to  him  by  the  defendant,  for 
money  advanced  for  premiums  and  for  com- 
mission on  certain  policies  of  insurance. 

The  plaintiff  is  an  insurance  broker,  and 
was  applied  to  by  a  Mr.  Gordon,  to  effect  in- 
surances to  the  amount  of  10,000/.  on  the  ship 
Moira,  which  the  plaintiff  refused  to  do  until 
Mr.  Gordon  brouent  an  authority  for  that  pur- 
pose from  the  defendant,  w^ho  was  the  captain 
of  the  ship.  Upon  having  this  authority,  the 
insurances  were  effected  b^  the  plaintiff,  and 
the  premium  and  commission,' amounting  to 
794/.,  were  paid  by  him,  and  which  sum  the 
plaintiff  bad  requested  the  defendant  to  repay, 
Dut  the  defendant  refused,  and  told  him  to 
pioceed  affainst  Mr.  Grordon  for  the  amount 
as  he  had  been  the  person  for  whom  the  plain- 
tiff  had  done  the  work.  Mr.  Grordon  Havinff 
become  insolvent,  he  was  unable  to  pav^  and 
it  was  contended  for  the  plaintiff  that  the  de- 
fendant having  created  Mr.  Gordon  his  ajg;ent, 
he  had  no  right  to  turn  round  on  the  plaintiff, 
and  say  he  trusted  Mr.  Grordon,  and  therefore 
he  must  look  to  him  for  payment ;  but  that 
when  the  principal  was  known  the  creditor 
ndgfat  proceed  against  him  and  not  against 
the  agent 

Mr.  JerviSf  for  the  defendant,  relied  upon 
the  authority  of  ^'Thompson  v,  Davenport,*' 


(•)  Ante,  p.  202. 


9  Bam.  &  C.  78.;  and  as,  in  this  case,  it  was 
evident  Mr.  Ouchterlony  had  trusted  Mr. 
Gordon,  he  was  the  party  liable.  He  also 
stated  there  had  been  a  charter-party  entered 
into  between  the  defendant  and  Mr.  Gordon 
for  the  conveyance  of  troops  to  India  for  the 
East  India  Comnany,  in  the  profits  of  which 
transaction  Mr.  Owen  was  to  participate,  and 
before  the  ship  sailed  the  defendant  requested 
Mr.  Gordon  to  effect  an  insurance  on  the  ship 
for  him,  which  was  done  by  Ouchterlony,  who, 
it  was  evident,  treated  Gordon  as  the  respon- 
sible party,  inasmuch  as  a  bill  of  parcels  for 
the  amount  of  the  premium  and  commission 
was  sent  in  to  Mr.  Gordon  by  the  plaintiff. 
During  the  absence  of  the  ship  on  her  voyage, 
Mr.  Gordon  became  insolvent,  and  Mr.  Ou^- 
terlonv  became  the  assifi^nee  of  his  estate.  On 
Mr.  Owen's  return,  tne  affairs  of  the  ship 
were  intrusted  to  the  management  of  Messrs. 
Rickards  and  Co.,  and  there  was  a  settlement 
of  Mr.  Gordon's  accounts  with  Mr.  Owen  by 
Mr.  Ouchterlony  on  one  side,  and  Messrs. 
Rickards  on  the  other,  in  which  settlement 
the  very  account  now  sought  to  be  recovered 
was  included,  without  any  claim  made  on  Mr. 
Ouchterlony's  behalf.  Mr.  Ouchterlony  sub- 
sequently arrested  Mr.  Gordon  for  the  amount 
of  these  premiums  amone^  other  sums,  and  a 
cognovit  was  given  by  Mr.  Gordon  for  the 
amount,  and,  finding  he  was  not  likely  to  re- 
cover against  Mr.  Gordon,  the  plaintiff  had 
brought  the  present  action  against  Mr.  Owen. 

Mr.  Justice  Coleridge  summed  up  the 
evidence  to  the  jury,  and  told  them  that  the 
law  in  his  opinion  was  as  laid  down  by  Lord 
Tenterden  in  "Thompson  and  Davenport," 
which  would  probably  decide  the  verdict  in 
favour  of  the  defendant.  He  also  re(}ue8ted 
them  to  say,  first,  whether  the  plaintiff  had 
dealt  with  Mr.  Gordon  knowing  him  to  be  the 
agent  of  Owen ;  secondly,  whether  Mr.  Gor- 
don had  been  paid  in  account  bv  Mr.  Owen  ; 
and  thirdly,  whether  Mr.  Ouchterlony  had 
been  paid  by  any  one  at  all. 

The  Jury  returned  a  verdict  for  the  defend- 
ant, and  found  that  Mr.  Gordon  had  been  the 
party  credited  bjr  the  plaintiff;  that  Mr.  Gor- 
don nad  been  paid  in  account  by  Mr.  Owen, 
and  that  Mr.  Ouchterlony  would  have  been 
paid  had  not  Gordon  been  insolvent. 

Lord  Tenterden,  C.  J.  in  the  case  Thomp- 
son V,  Davenport,  expressed  his  opinion, 
that  he  took  it  to  be  a  general  rule,  if 
a  person  sells  goods,  supposing  at  the  time 
of  the  contract  he  is  dealing  with  a  princi- 
pal, but  afterwarda  discovers  that  the  per* 
son  with  whom  he  has  been  dealing  is  not 
the  prinoipal  in  the  transaction,  but  agent 
for  a  third  person,  though  he  may  in  the  ' 
mean  time  have  debited  the  agent  with  it, 
he  may  afterwards  recover  the  amount  from 
the  real  principal;  subject  however  to  this 
qualUcation,  that  the  state  of  the  account 
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between  the  principal  and  the  agent  is  not 
altered  to  the  prejudice  of  the  principal. 
On  the  other  hand,  if  at  the  time  of  the 
sale  the  seller  knows,  not  only  that  the 
person  who  is  nominally  dealing  with  him, 
is  not  principal  but  agent,  and  also  knows 
who  the  principal  really  is,  and  notwith- 
standing all  that  knowledge,  chooses  to 
make  the  agent  his  debtor,  dealing  with 
him  and  him  alone,  then  according  to  the 
cases  of  Addison  v,  Gandasoequi,  4  Taunt. 
574;  and  Patterson  v.  The  same,  15  East. 
Rep.  62. ;  the  seller  cannot  afterwards,  on 
the  failure  of  the  agent,  turn  round  and 
charge  the  principal,  having  once  made  his 
election  at  the  time  when  he  had  the  power 
of  choosing  between  the  one  and  the  other. 
In  the  same  case,  Bayley,  J.  expressed 
his  opinion  that,  when  a  purchase  is  made 
by  an  agent,  the  agent  does  not  of  necessity 
so  contract  as  to  make  himself  personally 
liable ;  but  he  may  do  so.  If  he  does  make 
himself  personally  liable,  it  does  not  follow 
that  the  principal  may  not  be  liable  also, 
subject  to  this  qualification,  that  the  prin- 
cipal shall  not  be  prejudiced  by  being  made 
personally  liable,  if  the  justice  of  the  case  is 
that  he  should  not  be  personally  liable.  If 
tlie  principal  has  paid  the  agent,  or  if  the 
state  of  accounts  between  the  agent  here 
and  the  principal,  would  make  it  unjust 
that  the  seller  should  call  on  the  principal, 
the  fact  of  pajrment,  or  such  a  state  of 
accounts,  would  bo  an  answer  to  the  action 
brought  by  the  seller,  when  he  had  looked 
to  the  responsibility  of  the  agent.  But  the 
seller,  who  knows  who  the  principal  is,  and 
instead  of  debiting  that  principal,  debits  the 
agent,  is  considered,  according  to  the  autho- 
rities which  have  been  referred  to,  as  con- 
senting to  look  to  the  agent  only,  and  is 
tliereby  precluded  from  looking  to  the  prin- 
cipal. But  there  are  cases  which  establish 
this  position,  that  although  he  debits  the 
agent  who  has  contracted  in  such  a  way  as 
to  make  himself  personally  liable,  yet,  unless 
the  seller  does  sometliing  to  exonerate  the 
principal,  and  to  say  that  he  will  look  to 
the  agent  only,  he  is  at  liberty  to  look  to 
tiie  principal  when  that  principal  is  dis- 
covered. 

Ed. 


EXCHEQUER  CHAMBER.--1JV6.  II- 

Writ  op  Errok. 
Jones  v.  Wait. 
Deed  of  Separation  between  Husband  and  Wife. 
— APrtmiise  to  pay  Money  made  by  a  Truntee 
for  the  Wife,  in  consideration  that  the  Hus- 
band would  execute  a  Deed  of  Separation 
from  his  Wife— Whether  the  actual  signing 
such  a  Deed  by  the  Husband  constitutes  on 
his  part  a  sufficient  consideration  to  support 
the  Promise  made  by  tlie  Trustee — Wni  of 
Error  from  the  Common  Pleas, 

The  original  action  was  brought  upon  an 
agreement,  whereby  the  defen&nt  in  that 
action  undertook  to  pay  a  sum  of  366/.  in  con- 
sideration that  the  plaintiff  would  execute  a 
deed  of  separation  from  his  own  wife.  In  the 
court  below  it  was  contended,  for  the  defend- 
ant, that  separation  between  married  persons 
was  looked  upon  with  disfavour  by  the  courts, 
as  being  agamst  the  policy  of  the  law  and  the 
interests  of  the  public;  and  that  although 
there  were  many  instances  in  which  such 
separations  were  allowed,  and  in  which  agree- 
ments collateral  to  them  had  been  enforced, 
vet  that  a  promise  to  make  such  a  separation 
had  a  direct  tendency  to  the  total  or  partial 
revocation  of  the  nuptial  obligation,  and  that 
such  a  promise  could  never,  therefore,  con- 
stitute a  sufficient  consideration  to  support  a 
promise  to  pay  money.  Upon  the  same  side 
mstances  were  given  of  cases  where  the  per- 
formance of  an  act  was  legal  or  even  com- 
mendable, and  in  which,  nevertheless,  a  pro- 
mise to  pay  money  in  consideration  of  such 
performance  was  not  only  void,  but  illeg^ 
The  most  familiar  example  given  under  this 
head  was  that  which  arose  out  of  the  exercise 
of  the  elective  franchise.  It  was  admitted  on 
aU  hands  to  be  highly  commendable,  and  even 
incumbent  as  a  duty  upon  the  elector  to  exer- 
cise the  right  which  the  law  confexred  upon 
him;  but  a  promise  to  pay  him  a  siun  of 
money  in  consideration  of  ms  voting  even  for 
the  candidate  who  was  otherwise  the  object  of 
his  choice  and  estimation,  was  an  illegal  pro- 
mise, and  incapable  of  being  enforced. 

The  judgment  of  the  Court  of  Common 
Pleas  was  to  the  following  effect — 

That  as  there  were  confessedly  separations 
in  matrimony  which  were  legal,  and  as 
nothing  appeared  in  the  present,  instance  to 
show  tnat  it  was  in  any  degree  in  opposition 
to  the  law,  the  presumption  must  be  m  favour 
of  its  legality,  and  in  such  circumstances  the 
proniise  to  sign  the  deed  of  separation  would 
constitute  a  good  and  sufficient  consideration 
to  support  the  promise  to  pay. 

That  if  a  deed  of  separation  had  been  ac- 
tually executed,  and  if  the  husband  being 
party  to  that  deed  had  promised  to  pay  a  sum 
of  money  to  a  trustee  for  the  wife,  such  a  pro- 
mise would  be  binding  upon  the  husbana ;  as 
would  also  a  promise  like  that  now  in  ques- 
tion, if  made  by  a  person  who  was  an  actual 
trustee  for  the  wife ; — 

And  that  the  actual  signing  of  such  a  deed 
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would  eonstitate  upon  the  part  of  the  husband 
a  sufficient  consideiation  to  support  such  pro- 
mise upon  the  part  of  the  trustee. 

The  Court  was  also  of  opinion,  that  as  a 
matter  of  fact  a  deed  of  separation  had  been 
at  the  time  of  the  agreement  actually  drawn 
Dp,  although  not  actually  executed,  and  that 
the  defendant  in  that  action  was  intended  to 
be  the  trustee  under  that  arrangement. 

The  Court,  therefore,  gave  judgment  in 
kma  of  the  plaintiff. 

This  day  the  case  was  heard  in  error  before 
the  Judges  of  the  Queen's  Bench  and  the 
Barons  of  the  Exchequer,  when 

Lords  Denman  and  Abinger  were  of 
opinion  that  the  judgment  of  the  Court  below 
Boould  be  reversed. 

The  other  judges  were  of  opinion  that  the 
judgment  should  be  afiirmed,  and  who  being 
the  majority, 

Judgment  was  affirmed  acecrdingly. 

Engagements  between  husband  and  a 
third  party  as  a  trustee  for  the  wife  in  a 
Deed  of  Separation,  are  valid,  and  may  be 
enforced  also  in  a  court  of  equity,  although 
that  court  will  not  enforce  articles  of  separa- 
tion, or  at  least  until  it  has  seen  whether 
from  the  circumstances  of  the  case,  there  is 
or  is  not  a  probability  of  the  man  and  wife 
being  reconciled ;  but  not  unless  a  trustee 
be  interposed  between  them.  A  sentence 
m  the  Ecclesiastical  Court  for  the  restitu- 
tion of  conjugal  rights  is  a  reason  for  the 
Court  of  Equity  for  refusing  its  assistance 
in  such  cases ;  and,  in  general,  if  such  an 
agreement  between  man  and  wife  is  not  fit 
to  be  enforced,  the  Court  will,  on  a  cross 
bill,  order  it  to  be  delivered  up,  though 
there  may  be  cases  in  which  that  Court  will 
not  grant  relief  to  either  party.  See  Wor- 
rail  V.  Jacob,  3  Mer.  267;  Fletcher  v. 
Fletcher,  2  Cox,  99.  See  also  Elworthy  t?. 
Biid,  2  Sim.  &  S.  372  ;  Compton  v,  Col- 
Knaon,  2  Brd.  C.C.  877-  A  deed  of 
separation  is  avoided  by  the  husband  and 
wife  again  living  together,  Scholey  v,  Good- 
man, 8  Moore,  350 ;  and  in  order  that  a 
^£ed  of  separation  should  be  valid,  it  must 
provide  for  an  immediate  and  not  for  a 
fiiture  separation  at  the  will  of  either  party. 
See  St.  John  r.  St.  John,  11  Ves.  J.  526; 
Dniant  v.  Titley,  7  Price,  577;  Hindley  r. 
Westmcath,  6  Bam.  &  C.  200;  Westmeath 
t,  Westmeath,  1  Dow,  P.  C.  519;  except 
<nly  where,  in  the  deed  providing  for  any 
A^NTv  tepuation,  it  is  made  necessary  that 
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it  should  take  place  with  the  apprclatum  of 
the  trusieeij  in  which  latter  ca^e  the  Court, 
in  Rodney  v.  Chambers,  2  East,  283.  held 
it  legal,  on  the  ground  of  such  approl^ation 
being  registered. — £b. 

COURT  OF  EXCHEQUER. 

MoNKt?.  Dykb. 
Proof  that  defendant  wae  a  lodger  in  a  house 
not  sufficient  to  support  a  plea  of  justifica- 
tion to  an  assault  oy  means  of  the  defen- 
dants possession  of  a  du^eUing-nouse. 

Trespass.  Plea  justifying  assault,  that  de* 
fendant  was  possessed  of  a  dwelling-house, 
and  plaintiff  forced  himself  into  it,  for  which 
cause  defendant  turned  him  out — Replication 
de  injuria^ — and  issue  joined.  At  the  tnal  it  ap- 
peared that  the  defendant  was  in  fact  a  lodger 
m  the  house  wherein  the  assault  took  place ; 
and  the  point  being  reserved, 

Mr.  Crowder  now  argued  in  support  of  the 
verdict,  that  the  plea  was  proved  by  evidence 
of  the  defendant's  being  a  lodger;  a  house 
might  consist  of  one  or  more  rooms,  and  it 
was  enough  if  the  plea  alleged  on  the  &ce  of 
it  that  wnich  might  be  considered  with  the 
proof.  It  is  not  necessary  to  state  all  the 
possession  on  w}iich  the  defendant  relies,  but 
such  a  portion  only  as  is  necessary  to  main- 
tain the  action;  it  is  tantamount  to  taking 
possession  of  one  or  more  rooms — a  proof  of 
occupation  of  any  part  of  a  dwelling-nouse  is 
enough  to  support  a  plea  of  possession  of  a 
dwelling-house. 

Sedper  Curiam — The  plea  is  clearly  unsup- 
ported by  the  proof:  the  defendant's  argu- 
ment goes  to  the  len^h  of  saving,  that  a  man 
in  possession  of  a  smffle  brick  might  plead 
possession  of  a  house.  The  rule  must  be  made 
absolute  to  enter  a  verdict  for  the  plaintiff. 

^tVary  rem,  1839. 

Sittings  in  Banco. 

JoNBs  V.  Haines. 
Irregularity  in  Practice — Uniformity  of  Pro^ 

cess  Act — Necessity  for  rigidly    adhering 

to  the  Forms  in  the  Schedule. 

Mr.  IFallwyn  on  a  previous  day  moved  to 
set  aside  the  service  of^  the  copy  of  the  writ, 
and  all  subsequent  proceedinfirs  of  the  plaintiff 
for  irregularity.  It  appeared  that  the  bo^  of 
the  copy  of  the  writ  served  was  to  the  effect 
that  the  action  was  brought  "on  the  case  pro- 
mises/' and  it  was  objected  that  it  was  irregu- 
lar, because  in  the  first  ^lace  it  did  not  follow 
the  exact  formula  given  in  the  schedule  to  the 
Act  for  uniformity  of  Process.  It  rather  em- 
bodied-two forms ;  that  "  on  the  case,"  and 
that  on  "promises,"  which  were  certainly 
quite  distinct  actions,  and  as  this,  by  its  duph- 
city,  might  as  well  mean  one  as  the  other,  it 
was  bad  for  that  reason,  as  also  for  uncertainty. 

The  rule  nisi  having  been  granted, 
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}Ax,Himfrtf  to-day  shewed  cause  in  support 
of  the  service,  and  urged  that  iix  auch  cases  of 
merely  clerical  errors,  the  Court  would  not  be 
too  astute  in  detecting  inaccuracies,  but  would 
rather  lean  towards  me  enforcing  of  the  pro- 
cess of  the  Court  The  defendant  could  not 
have  been  deceived  at  all. 

Parke,  B. — Oh  yes  he  may ;  he  says  this 
will  do  as  well  for  one  as  for  another  form, 
and  that  let  him  adopt  whichever  he  may 
think  it  is  meant,  you  can  turn  him  round  and 
Gay,  that  you  meant  to  sue  him  in  the  other 
form,  and  shape  a  judgment  as  for  want  of  a 
plea.  We  cannot  do  better  than  adhere  rigidly 
to  the  forms  laid  down  in  the  schedule.  They 
are  very  plain,  and  there  can  be  no  mistake ; 
but  if  we  are  to  allow  amendments  and  altera- 
tions, we  shall  give  rise  to  a  great  laxity  of 
practice,  which  cannot  but  prove  detrimental 
to  all  pairties  concerned.  Tne  rule,  therefore, 
must  be  made  absolute. 

Rule  ahsoliUe  accordingly. 


PREROGATIVE  COURT. 

Wood  &  Others  v,  Goodlakb  &  Others. 

In  tJu  matter  of  the  Will  ef  James   fFood, 

Banker,  late  of  Gloucester,  deceased, 

(Continued from  p.  270.) 

Sir  H.  Jbnner  in  delivering  judgment  said, 
the  case  came  before  the  Court  under  very 
extraordinary  circumstances,  whether  it  was 
considered  with  reference  to  the  character  of 
the  deceased — to  the  immense  amount  of  the 
property  at  stake — to  the  amount  of  the  pro- 
perty alleged  to  have  been  disposed  of  by  the 
instruments  —  to  the  manner  in  which  the 
papers  appeared  to  have  been  dealt  with  both 
before  and  after  the  death  of  the  deceased, 
and  to  the  way  in  which  the  probate  of  the 
Court  had  been  attempted  to  be  obtained ; — 
all  theae  circumstances,  toother  with  the 
nature  and  extent  of  the  evidence,  made  it  a 
case  of  a  more  complicated  nature  than  had 
ever  come  before  tne  notice  of  the  Court. 
The  question  to  be  determined  arose  with  re- 
spect to  certain  testamentary  papers  which 
had  been  propounded  as  the  will  of  the  de- 
ceased, Mn  J  ames  Wood,  of  Glocester,  who 
died  on  the  20th  of  April,  1836,  aged  about 
80.  The  papers  were  three  in  number;  two 
of  them  bore  date  on  the  2d  and  3d  of  De- 
cember, 1834,  and  were  propounded  as  to- 
gether containing  the  will  of  the  deceased, 
both  being  drawn  up  by  Mr.  Chadbom,  the 
confidential  solicitor  of  tne  deceased,  and  who 
was  appointed  in  one  of  the  papers  an  execu- 
tor ana  universal  legatee.  That  paper  pur- 
ported to  ap^int  four  ^ntlemen  executors, 
and  to  "desire"  that  they  would  retain  to 
themselves  all  the  personal  property  subject 
to  debts  and  such  legacies  as  ne  should  mer- 
wards  direct.  That  paper  was  signed  by  the 
deceased,  but  was  not  attested  by  any  witness. 
The  second  paper,  dated  the  day  following, 
was  executed  oy  the  deceased  in  tne  presence 
of  three  witnesses,  and  purported  to  dispose 


of  all  the  estate,  real  and  penonal,  and  to 
give  it  to  his  executors  and  their  heirs  in 
equal  proportions,  subject  to  his  debts  and  to 
any  legacies  or  bequests  he  might  thereafter 
make.  This  was,  therefore,  a  complete  dis- 
position of  the  whole  estate  to  "  his  executors," 
those  executors  not  being  named  in  the  paper. 
The  third  paper  was  £ited  in  July,  1835, 
(there  being  no  day  of  the  month  affixed,) 
and  was  alleged  to  be  in  the  handwriting  of 
the  deceased,  and  to  be  signed  by  him ;  and 
it  purported  to  give  a  legacy  to  the  corpora- 
tion of  Glocester  to  the  amount  of  60,000/. 
reciting  that  he  had,  by  a  former  codicil, 

fiven  to  the  same  corporation  a  legacy  of 
40,000/.  There  were  traces  in  the  evidence 
of  other  testamentary  papers,  which  had  been 
executed  by  the  deceased,  independent  of  the 
codicil  referred  to  in  the  paper  of  July,  1835 
(and  which  w^as  not  forthcoming) — namely,  a 
will  executed  in  1823  or  1824;  another  testa- 
mentary i>apcr  had  been  seen  in  1833;  and  it 
was  in  evidence  that  the  deceased  had  com- 
plained that  he  had  lost  certain  testamentary 
papers,  which  had  been  carried  away  without 
his  knowledge.  The  history  of  the  deceased 
it  was  necessary  to  advert  to.  He  had  been  a 
draper  and  banker  for  many  years  at  Glo- 
cester, as  well  as  his  father  and  grandfather 
before  him ;  he  was  a  man  of  some  peculiarity 
and  eccentricity  of  character,  extremely  par- 
simonious, and  by  that  parsimony,  and  atten- 
tion to  business,  with  certain  adventitious 
circumstances  (such  as  the  bequest  of  pro- 
perty from  other  persons^,  he  had  amassed  at 
nis  death  a  property,  real  and  personal,  of  the 
value  of  nearly  a  million  of  money.  He  waa 
unmarried ;  he  had  two  sisters,  who  both  pre- 
deceased him ;  one  of  them  died  unmarried  in 
1824;  the  other,  Mrs.  Willey,  died  m  1833,  a 
widow,  without  child.  The  nearest  relations 
of  the  deceased,  at  his  death,  (as  far  as  the 
Court  had  any  knowledge,)  were  two  second- 
cousins,  both  of  whom  were  parties  in  this 
suit.  One  was  Mrs.  Elizabeth  Goodlake,  the 
other  Mr.  Edward  Hitchings.  The  interest 
of  Mrs.  Goodlake  had  been  admitted  by  the 
parties  who  propounded  the  papers  of  the  2d 
and  3d  of  December,  1834.  The  interest  of 
Mr.  Hitchings  had  not  been  admitted  by  the 
other  parties ;  but  he  had  been  admitted  as  a 
contradictor  to  the  will;  he  was,  therefore^ 
just  as  much  entitled  to  the  protection  of  the 
Court  as  if  he  had  establisned  his  interest. 
He  was  the  more  entitled  to  the  Court's  pro- 
tection, because  he  had  offered  an  allegation 
pleading  his  relationship  to  the  deceased; 
which  the  Court,  thinking  he  had  been  too 
late,  had  rejected.  Mr.  Hitchings  had  sp* 
pealed  to  the  Judicial  Committee,  who  had 
been  of  opinion  that  this  Couit  had  not  done 
right  in  rejecting  the  allesation,  and  had 
directed  it  to  be  sospended  tul  the  hearing  of 
the  cause.  These  two  persons,  then,  Mrs. 
Goodlake  and  Mr.  Hitchings,  appeared  in  the 
characters  of  next  of  kin,  the  mterest  of  one 
being  admitted,  and  that  of  the  o^er  not 
being  admitted,  but  he  being  admitted  a  con- 
iradicUv;   and  if  the  Court  should  be  of 
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opinkHL  that  the  will  is  not  proved,  they 
wcmld  be  entitled,  in  the  event  of  their  es- 
tablishing their  relationship,  to  the  whole 
personal  property,  amounting  to  700,000/.  or 
800,000/.  It  did  not  appear  who  the  de- 
ceased's heir-at-law  was;  the  deceased  had 
stated  that  his  heir-at-law  was  in  America. 
(To  be eontmue€L) 

INSOLVENT  DEBTORS'  COURT. 

Feb.  28. 

Insolvents  on  Bail. 

It  has  been  the  custom  since  the  passing  of 
the  statute  abolishing  arrest  for  debt  in  cases 
where  insolvents  had  been  liberated  on  bail 
until  their  hearing,  when  they  were  heard 
upon  their  petitions,  and  ordered  to  be  dis- 
charged from  the  gaoler,  in  whose  custody 
they  might  happen  to  be,  to  allow  them  to  go 
at  large  at  once  without  waiting  for  the  order 
of  adjudication,  which  was  obtained  after- 
wards. 

This  day  Mr.  Commissioner  Law  declared, 
that  he  should  not  pursue  the  course:  the 
men  must  continue  in  custody.  They  were 
in  custody  when  they  appeared,  and  the 
gaolers  were  not  to  take  notice  of  a  verbal 
order.  He  should  therefore  not  pronounce 
the  discharge  on  the  insolvents  who  were  on 
bail  until  the  adjudications  were  prepared  in 
writing  in  the  office  of  the  court 


FORMS   OF   WRITS. 
(  Continued  from  p.  271.) 

No  V. — fFrit  of  Elegit  on  an  order  /or  pay- 
ment  of  Money  made  in  an  inferior  Vcturt 
and  removed  into  the  Court  of  Queen*  s  Bench, 

Victoria,  &c.  to  the  Sheriff  of ,  greet- 

ing.  Whereas  lately  in  [insert  the  style  of  the 
eintri]f  by  a  rule  of  the  said  court  entitled,  &c. 

[m  the  case  may  be"]  the  sum  of  £ were  by 

the  said  court  ordered  to  be  paid  by  CD.  to 
A.B.,  and  whereas  the  said  rule  was  after- 
wards, on  the day  of ,  in  the  year  of 

onr  Lord ,  removed  into  our  couit  before 

us  at  Westminster,  by  virtue  of  an  order  of 
oar  said  court  before  us  at  Westminster  {or  of 

f  one  of  the  justices  of  our  said  court  bej%re 

us  ai  fVestminster,  as  the  case  may  &e],  in  pursu- 
anee  'of  the  statute  in  that  case  made  and  pro- 
vided, and  the  costs  attendant  upon  the  apph- 
catkm  for  the  said  last-mentioned  order,  and, 
span  the  said  removal,  were  af terwuds,  on  the 

day  of 9  in  the  year  of  our  Lord ^ 

taxed  and  allowed  in  our  said  court  before  us 

at  Westminster  at  the  sum  of  £ ,  and  after 

wanfa  the  said  A.  B.  came  into  our  said  court 
before  us  at  Westminster,  and,  according  to 
the  form  of  the  statute  in  such  case  made  and 
provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your 
oaiiiwidc,  except  his  oxen  and  beast  of  the 
plo^^  and  auo  all  such  lands,  tenements, 


rectories,  tithes,  rents,  and  hereditammtB,  in- 
cluding lands  and  hereditaments  of  copyhold 
or  customary  tenure  in  your  bailiwick  as  the 
said  C.  D.  or  any  person  in  trust  for  him,  was 

seised  or  possessea  of,  on  the  said day  of 

— ^  in  liie  year  of  our  Lord (a),  or  at 

any  time  afterwards,  or  over  which  the  said 

C.  D.  on  the  said day  of (a),  or  at 

any  time  afterwards,  had  any  disposing  power 
which  he  might,  without  the  assent  of  any 
other  person  exercise  for  his  own  benefit,  to 
hold  to  him  the  said  goods  and  chattels  as  his 
proper  goods  and  chattels,  and  to  hold  the  said 
umos,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  re^ctively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his 
assigns,  until  the  said  two  several  sums  of 

£ and  £ >  together  with  interest  on 

the  said  two  several  sums  of  £ and  £ ^ 

at  the  rate  of  four  jpounds  per  centum  per 

annum,  from  the  said day  of (6), 

shall  have  been  levied.  Therefore  we  com- 
mand you,  that  without  delay,  you  cause  to  be 
delivered  to  the  said  A.  B.  by  a  reasonable 
price  and  extent,  all  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  alBo  all 
such  lands,  tenements,  rectories,  tithes,  rent% 
and  hereditaments,  including  lands  and  here- 
ditaments of  copyhold  or  customary  tenure  in 
your  bailiwick  as  the  said  C.  D.  or  any  one  in 
trust  for  him,  was  seized  or  possessed  of,  on 

the  said day  of (a),  or  at  any  time 

afterwards,  or  over  which  tibe  said  C.  D.  on 
the day  of («),  or  at  any  time  after- 
wards, had  any  disposing  power  which  he 
might  without  the  assent  of  any  other  person 
exercise  for  his  own  benefit,  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.  as  his 
proper  cfoods  and  chattels,  and  also  to  hold 
the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  accord- 
ing to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until  the  saM  two  several 
sums  of  £ and  £ ,  together  with  in- 
terest as  aforesaid,  shall  have  been  levied,  and 
in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  at  Westminster, 
immediately  after  tile  execution  thereof,  under 
your  seal  and  the  seals  of  those  by  whose  oath 
you  shall  make  the  said  extent  and  appraise- 
ment, and  have  you  there  then  this  writ 

Witness,  Thomas  Lord  Denman,  at  West- 
minster, the day  of ,  in  the  year  of 

our  LoitL 

No.  VL — Writ  of  elegit  en  a  rule  for  jpayment 

of  money  and  costs  made  m  an  inferior  Court 

and  removed  into  Queen*s  Bench, 

Victoria,  by  the  grace  of  God,  of  the  United 

kingdom  of  Great  Britain  and  Ireland,  Queen, 

Defender  of  the  Faith,  to  the  SheriflTof 

greeting.  Wliereas  latelv  in  [insert  the  style 
of  the  court},  by  a  rule  oi  the  said  court,  en- 
titled, &c  las  the  case  may  be],  the  sum  of 


(a)  The  day  on  which  the  costs  of  removiDg  the 
nife  of  the  inferior  couit  ioto  the  Court  of  Queen*i 
Bench  were  taxed. 
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£ ,  wn  by  the  said  court  ordered  to  be 

paid  by  C.  D.  to  A.  B.  together  with  the  costs 
of  the  said  rule,  which  said  costs  were  after- 
wards, on  the day  of ,  in  the  year  of 

our  Lord ,  taxed  and  allowed  by  the  said 

court,  at  the  sum  of  £ ,  and  whereas  the 

said  rule  was  afterwards,  on  the day  of 

,  in  the  year  of  our  Lord ^  removed  into 

our  court  before  us  at  Westminster,  by  virtue 
of  an  order  of  our  said  court  before  us  at 

Westminster  [or  of ,  one  of  the  Justices  of 

our  said  court  before  ue  at  Weetmneter^  as  the 
case  may  6e],  in  pursuance  of  the  statute  in 
that  case  made  and  provided,  and  the  costs 
and  charges  atten^uit  upon  the  application 
for  the  said  last-mentioned  order,  and  upon 

the  said  removal,  were  afterwards  on  the 

day  of ,  in  the  year  of  our  Lord , 

taxed  and  allowed  in  our  said  court  before  us 

at  the  sum  of  £ ,  and  afterwards  the  said 

A.  B.  came  into  our  said  court  before  us  at 
Westminster,  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  chose 
to  be  delivered  to  him  all  the  goods  and  chat- 
tels of  the  said  C.  D.in  vour  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  here- 
ditaments of  copyhold  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C.  D.,  or  any 
person  in  trust  for  him  was  seised  or  possessed 

<rf  on  the  said day  of (a),  or  at  any 

time  afterwards,  or  over  which  the  said  C.  D. 

on  the  said day  of (a) ,  or  at  any  time 

Afterwards  had  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person 
exercise  for  his  own  benefit,  to  hold  to  him 
the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  saia  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditar 
ments  respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns 

until  the  said  three  several  sums  of  £ 

and  £ ,  and  £ ^  together  with  interest 

upon  the  said  three  several  sums  of  £ , 

and  £ ,  and  £ ,  at  the  rate  of  four : 

potmds^f  centum  per  annum,  from  the  said 

day  of (a),  shall  have  been  levied. 

Therefore  we  command  you  that  without  delay 
you  (»use  to  be  delivered  to  the  said  A.  B.  by 
a  reasonable  price  and  extent,  all  the  goods 
and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plouprh, 
and  also  all  such  lands,  tenements,  rectones, 
tithes,  rents,  and  hereditaments  including  lands 
and  hereditfuneats  of  copyhold  or  customary 
tenure  in  your  bailiwick,  as  the  said  C.  D.  or 
any  person  in  trust  for  him  was  seised  or  pos- 
sessed ofi  on  the  said day  of (a), 

or  at  any  time  afterwards  or  over  which  the 

said  C.  D.  on  the  said day  of (a), 

or  at  any  time  afterwards  had  any  disposing 
power  which  he  might  without  the  assent  of 
any  other  person  exercise  for  his  own  benefit 
to  nold  the  said  goods  and  chattels  to  the  said 
A.  B.,  as  his  proper  goods  and  chattels,  and 


(a)  The  day  on  which  the  costs  of  removing  the  rule 
of  the  inferior  court  into  the  court  of  Q-  B.  were  costs. 


also  to  hold  the  said  lands,  tenements,  recto- 
ries, tithes,  rents,  and  hereditaments  respect- 
ively, according  to  the  nature  and  tenure 
thereof,  to  him  and  to  Ins  assigns,  until  the 

said  three  several  sums  of  £ ,  and  £— , 

and  £ ,  together  with  interest  as  afore- 
said shall  have  been  levied,  and  in  what  man- 
ner you  shall  have  executed  this  our  writ, 
make  appear  to  us  at  Westminster  immediately 
after  the  execution  thereof,  under  your  seal 
and  the  seals  of  those  by  whose  oath  you  shall 
make  the  said  extent  and  appraisement,  and 
have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  West- 
minster, the day  of ,  in  the  year  of 

our  Lord . 

No.  VIL — Writ  of  Fieri  Facias  on  a  Judgment 

in  the  Court  of  Queen* s  Benehj  in  an  Action 

of  Assumpsit, 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 

Defender  of  the  Faith,  to  the  Sheriff  of , 

greeting.  We  command  you  that  of  the  goods 
and  chattels  of  CD.  in  your  bailiwick  you 

cause  to  be  made  £ which  A.B.  lately  in 

our  court  before  us  at  Westminster  recovered 
against  him  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the  not  per- 
forming certain  promises  and  undertakings, 
then  lately  made  oy  the  said  CD.  to  the  said 
A.B.  as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended, 
whereof  the  said  C  D.  is  convicted,  as  ap- 
pears to  us  of  record,  together  with  interest 

upon  the  said  sum  of  £ ,  at  the  rate  of 

four  pounds  per  centum  per  annum,  from  the 

day  of ,  in  tne  year  of  our  Lord 

(a),  on  which  day  the  judgment  afore- 
said was  entered  up,  and  have  that  money 
with  such  interest  as  aforesaid,  before  us  at 
Westminster,  immediately  after  the  execution 
hereof,  to  be  rendered  to  the  said  A.  B.  for 
his  damans  and  interest  as  aforesaid,  and 
that  you  ao  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  y(  u 
are  authorised  and  required  to  do  m  this 
behalf,  and  in  w^hat  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  at 
Westminster,  immediatelv  after  the  execution 
thereof^and  have  there  tnen  this  writ 

Witness,  I'homas  Lord  Denman,  at  West- 
minster, on  the day  of ,  in  the  year 

of  our  Lord . 

No,  VIIL — Writ  of  Fieri  Facias  on  an  order 
of  tfte  Court  of  Qv^en^s  Bench  for  payment 
of  Money, 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 

Defender  of  the  Faith,  to  the  Sheriff  of , 

greeting.  We  command  you  that  of  the  goods 
and  chattels  of  C  D  in  your  bailiwick  you 
cause  to  be  made  £ ,  which  lately  in  our 


(a)  The  day  on  which  the  judgment  was  enteMd 
up,  or  if  entered  up  prior  lo  the  1st  of  October,  1838^ 
say  from  the  1st  day  of  October  in  the  year  of  our 
Lord  1838»  otnitting  the  words  on  which  day  th« 
judgmeat  aforesaid  was  entered  up. 
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court  before  us  at  Westminster,  by  a  rule  of 
our  said  court  entitled,  &c.  [cuf  the  case  Tnay  6e] 
were  by  the  said  court  ordered  to  be  paid  by 
the  said  C.  D.  to  A.  B.  and  that  of  the  said 
goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick  you  further  cause  to  be  made  in- 
terest upon  the  said  sum  of  £ ^  at  the  rate 

of  foor  pounds  per  centum  per  annum  from 

the day  of  - — ,  in  the  year  of  our  Lord 

(a),  on  which  day  the  said  rule  was 

made,  and  have  that  money  together  with 
such  interest  as  aforesaid,  before  us  at  West- 
minster, immediately  after  the  execution  here- 
of^ to  be  rendered  to  the  said  A.  B.  for  the 
said  sum  of  money  so  ordered  to  be  paid  by 
the  said  C.  D.  to  the  said  A.  B.  and  for  mterest 
as  aforesaid,  and  that  yon  do  all  such  things 
as  by  the  statute  passea  in  the  second  year  of 
our  reign  you  are  authorised  and  required  to 
do  in  this  behalf,  and  in  what  manner  you 
shall  have  executed  this  our  Mrrit  make  appear 
to  us  at  Westminster,  immediately  after  the 
execution  thereof,  and  have  there  then  this 
writ. 

Witness,  Thomas  Lord  Denman,  at  West- 
minster, on  the  *-— -  day  of ^  in  the  year 

of  oor  Lord . 

No.  YK.-^  Writ  of  Fieri  Facias  on  an  order  of 
the  Court  of  Queen's  Bench  for  payment  of 
money  and  costs. 

Vict  oru,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Gireat  Britain  and  Ireland^  Queen, 

Defender  of  the  Faith,  to  the  sheriff  of , 

greeting.  We  command  you  that  of  the  goods 
and  chatteb  of  C.  D.  in  your  bailiwick  you 

cause  to  be  made  £ ,  which  lately  in  our 

court  before  us  at  Westminster,  by  a  rule  of 
our  said  court  entitled,  &c.  {as  the  ease  may  he'] 
were  by  the  said  court  ordered  to  be  paid  by 
the  said  C.  D.  to  A.  B.  toother  with  tne  costs 
of  the  said  rule,  which  said  costs  were  after- 

wardsy  on  the day  of ,  in  the  year  of 

our  Lord ,  taxed  and  allowed  by  our  said 

court  at  the  sum  of  £ ,  and  that  of  the 

said  goods  and  chattels  of  the  said  C.  D.  in 
jtmr  bailiwick  you  further  cause  to  be  made 
interest  upon  tne  said  two  several  sums  of 

£ and  £ ,  at  the  rate  of  four  pounds 

per  eentum  per  annum,  from  the  said day 

of ,  in  the  year  of  our  Lord (6),  ana 

have  that  money,  together  with  such  interest 
as  aforesaid,  before  us  at  Westminster,  imme- 
diately after  the  execution  thereof,  to  be  ren- 
dered to  the  said  A.  B.  for  the  said  sum  of 
money  so  ordered  to  be  paid  by  the  said  C.  D. 
to  the  said  A.  B.  and  for  costs  and  interest  as 
aforesaid,  and  that  you  do  all  such  things  as 
by  the  statute  passed  in  the  second  year  of  our 


(a)  The  day  on  which  the  rule  was  made,  or  if  it 
were  made  prior  to  the  lit  of  October  1838,  aay  from 
the  let  day  of  October,  in  the  year  of  our  Loid  1838, 
OBtOiiig  the  words  on  which  day  the  said  rule  was 


(b)  The  day  oo  which  the  coats  of  the  mle  were 
taaad,  or  if  thai  were  prior  to  the  1st  of  October  1838, 
ttjr  horn  Hm  1st  day  of  October  in  the  year  of  our 


Lonll838. 


reigu  you  are  authorised  and  required  to  do 
in  this  behalf,  and  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to 
us  at  Westminster,  immediately  after  tne  exe- 
cution thereof,  and  have  there  then  this  writ- 
Witness,  Thomas  Lord  Denman,  at  West- 
minster, on  the day  of ,  in  the  year 

of  our  Lord . 

No.  X. — Writ  of  Fieri  Facias  on  a  judgment 

of  an  inferior  Court  in  an  action  of  assumpsit^ 

removed  into  the  Court  of  Queer! s  Bench. 

Victoria,  by  the  Grace  of  God,  of  the 

United  Kingdom  of  Great  Britian  and  Ireland, 

Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 

greeting.    We  command  you,  that  of  the 

goods  and  chattels  of  C.  D.  in  your  bailiwick, 

vou  cause  to  be  made  £ which  A.  B. 

lately  in  [inaert  the  style  of  the  court]  by  the 
judgment  of  the  said  court,  recovered  against 
the  C.  D.  for  his  damages,  which  he  haul  sus- 
tained, as  well  on  occasion  of  the  not  perform- 
ing certain  promises  and  undertaking  then 
lately  made  oy  the  said  C.  D.  to  the  said  A.  B. 
as  for  his  costs  and  charges  by  him,  about  his 
suit  in  that  behalf  expended,  whereof  the  said 
C.  D.  is  convicted,  as  appears  to  us  of  record^ 
and  which  judgment  was  afterwards,  on  the 

day  of ,  in  the  year  of  our  Lord 

,  removed  into  our  court  before  us  at 

Westminster,  by  virtue  of  an  order  of  our  said 

court  before  us  at  Westminster,  [or  of ^ 

one  of  the  Justices  of  our  said  court  before  us  at 
Westminster^  as  the  case  may  he],  in  pursuance 
of  the  statute  in  such  case  made  and  provided,, 
and  the  costs  attendant  upon  the  application 
for  the  said  order,  and  upon  the  said  removal, 

were,  on  the day  or in  the  year  of 

our  Lord ,  taxed  and  allowed  bv  our  said 

court  before  us  at  Westminster  at  the  sum  of 

£ .    And  we  further  command  you,  that 

of  the  said  ^oods  and  chattels  of  the  said  C.  D» 
in  your  bailiwick,  vou  further  cause  to  be 

made  the  said  sum  of  £ (a),  together  with 

interest  on  the  said  two  several  sums  of  £ 

and  £ ,  at  the  rate  of  foiu:  pounds  per  cen- 

tum  per  annum,  from  the  said day  of 

,  in  the year  of  our  Lord \h) ; 

and  that  you  have  that  money,  vdth  such  in- 
terest as  aforesaid,  before  us  at  Westminster, 
immediately  after  the  execution  hereof,  to  be 
rendered  to  the  said  A.B.  for  his  damages 
aforesaid,  and  for  costs  and  interest  as  afore- 
said: and  that  you  do  all  such  things  as  by 
the  statute,  passed  in  the  second  year  of  our 
reirn,  you  are  authorised  and  required  to  do 
in  tnis  behalf.  And  in  what  manner  you  shaUl 
have  executed  this  our  writ  make  appear  to 
us  at  Westminster  immediately  after  the  ex* 
ecution  thereof,  and  have  there  then  this  writ* 
Witness,  Thomas  Lord  Denman,  at  West- 
minster, on  the day  of ,  in  the  year 

of  our  Lord . 

(  To  he  continued.) 


(a)  The  coats  attendant  upon  the  removal  of  the 
judgment  oat  of  an  inferior  coart  into  the  court  of 
Queen*!  Bench. 

iys  The  day  on  which  the  costs  of  removal  weie 

:ed. 
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The  Ecclesiastical  Legal  Guide,  to  Arch- 
biihops^  Bishops^  and  their  Secretariee, 
the  Clergy^  Patrane  of  Benefices^  Solid' 
tor$^  Parish  Offlcere^  S^.  S^.^  with  Forme 
of  the  different  instruments  and  partict^ 
lars  of  the  ceremonies  which  hwee  been  in 
use  many  centuries,  on  account  of  Ecctesi" 
astical  matters^  and  cases  and  opinions 
from  eminent  counsel  and  doctors  in  Civil 
LaWy  carefully  selected  and  arranged  by 
A  Barrister, /rom  the  private  papers 
and  authentic  documents  of  a  succession 
of  Secretaries  to  Archbishops  and  Bi- 
shops.    Part  I.     London,  «!.  S.  fiodson, 
112,  Fleet  Street;  Parker,  Oxford;  Ste- 
venson, Cambridge,  1 889. 
Ws  confess  our  aversion  to  all  anonymous 
publications,  and  we  therefore  have  delayed 
for  some  time  opening  this  volume.   It  is 
however  now  in  our  way,  and  we  have,  as 
a  means  of  easing  our  table,  entered  upon 
its  pages.     The  author  commences  by  de- 
claring the  ignorance  of  the  best  informed 
of  the  legal  profession  upon  that  branch  of 
the  Ecclesiastical  Law  denominated  "  The 
Voluntary  Jurisdiction  of  Archbishops  and 
Bishops;"  and  he  gives  as  a  reason  that  such 
knowledge  has  been  hitherto  confined  to  the 
secretaries  of  the  several  diocesans,  who  have 
ever  made  a  free  interchange  as  to  forms 
and  matters  of  practice  among  each  other, 
but  have  studiously  preserved  those  subjects 
from  the  rest  of  the  world  during  several 
centuries ;  so  that  in  all  cases  of  need  they 
must  be  applied  to,  and  hence  the  necessity 
for  the  present  work.     We  cannot  congratu- 
late the  author  upon  his  preface ;  indeed,  to 
our  minds,  the  book  without  the  preface 
might  be  pronounced  useful,  more  particu- 
larly to  the  clergyman;  and  as  a  book  of 
lefeience  the  solicitor  may.  also  find  it  of 
8bme  service;  but  with  the  pie&ce  the  book 
is  any  thing  but  what  it  pretends  to  be. 
First,  with  regard  to  the  author's  declared 
necessity  for  his  book,-— the  eaxlusiveness  of 
the  secretaries,  and  the  ignorance  of  the 
profession.    We  had  occasion  to  review  an 
excellent  work  upon  the  same  subject  some 
short  time  since,  by  one  of  these  secretaries — 
a  practical  man,  (a)  which  contains  ample  in- 
structions for  most  cases.    This  disposes  of 


(a)  lCr.HodgtoaiMotDtt,p.lU. 


the  first  part  of  the  author's  prefiice*  Thtf 
second  part, — ^in  declaring  the  usefulness 
of  his  work,  the  author  says  that  *^tbe 
whole  contents  is  supported  by  prece- 
dents of  unquestionable  accuracy^  of  which 
no  publication  has  ever  been  made,  with 
extracts  from  statutes  bearing  on  the  te- 
spective  subjects,  and  observations  on  each 
point,  which  render  this  work  a  com* 
pleie  fund  of  knowledge  and  utility^  and 
enables  any  solicitor  to  commence  and  pro- 
secute  to  a  successful  termination  every 
matter  of  business  connected  with  the 
church."  Really  this  gentleman  gives  a 
touch  of  magic  to  his  book,  that  has  spell- 
bound us.  We  however  recommend  him 
never  to  write  anotlier  preface,  unless  he 
can  make  his  book  respond  to  it. 

The  London  Monthly  Miscellany.  A 
Magazine  of  General  LiteraturCj  Science, 
and  Art.  January^  February ^  and 
Marchy  1839.  Price  \s.M.  Loudon: 
Smith,  Elder  &  Co.  Q5^  Comhill. 

We  -have  read  these  numbers  with  great 
satisfaction,  and  do  not  hesitate  at  pro* 
nouncing  them  equal  to  some  of  the  best 
periodicals  of  the  day.  The  work  is  well 
got  up  —  its  articles  evince  considerable 
talent  and  judgment,  and  although  contain- 
ing equal  matter  with  other  periodicals  of  a 
similur  nature,  it  is  far  bdow  them  in  price. 
As  a  general  work  of  science  and  ut,  it 
embraces  legal  subjects  which  deserve  at-* 
tention.  No.  6,  contains  an  Historical 
Account  of  the  Constitution,  in  an  article 
entitled  ''  What  is  the  British  Constitution  ?" 
No.  7,  contains  the  Laws  of  Russia,  in  an 
article  entitled  '^  Russia  and  the  RusBiaos;" 
in  which  the  writer  tells  us  that  in  1832,  a 
digest  or  code  of  laws  was  finally  com- 
pleted and  published  in  Russia,  although  it 
did  not  come  into  operation  until  two  years 
afterwards.  This  code  consists  of  35,993 
oukassesy  (a)  or  with  the  Appendix  42,198. 
— 11,119  of  which  are  of  the  reign  of 
the  Emperor  Alexander,  (b)  and  5,073  of 
seven  yeais  of  the  reign  of  the  present  Em-* 
peror.  They  are  contained  in  56  large 
volumesquarto,  printed  with  double  columns, 
and  these  do  not  include  the  laws  affecting 
recently  oonquered  provinces,  or  the  aimy 
and  navy. — ^The  Number{  for  the  present 
month  (8)  contains  an  article  upon  the  Ad- 


(a)  Laws  or  Rules  of  Government. 
(h)  All  the  Rosrian  oukam  emanite  (tarn  the 
Emperor  done-^  is  the  lole  Legiilator% 
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miniflinlion  of  Justice  in  Rudsia,  in  which 
the  writer  tells  us,  that  the  Sovereign  is  the 
fountain  of  all  Justice,  to  he  a  maxim  in  the 
Russian  Law,  hut  much  more  considerahle 
in  its  extent  than  that  maxim  is  applied  in 
this  countiy,  an  the  Emperor  may  if  he 
pleases  pronounce  judgment  and  annul  it 
afterwaids — and  tlmt  all  civil  and  criminal 
processes  are  carried  on  with  closed  doors. 
We  also  observe  in  the  present  number  some 
"Ljrrics"  devoted  to  Lincoln's  Inn,  that 
.are  somewhat  tpicyy  as  for  instance, 

**  Without  reward  I  study  hard 
And  live  by  fate's  decree, 

Up  two  long  pairs  of  narrow  stairs, 
At  chamMrs  Number  Three.'' 
We  strongly  recommend   this  work  to 
our  young  and  old  friends, — ^both  will  find 
amosement  and  information  in  reading  it. 


EXAMINATION  OF  ARTICLED 
CLERKS* 

The  Examiners  have  appointed  Tuesday  the 
30l&  Jyril  nexi^  at  Half-past  Nine  in  the  fore- 
noon«  for  the  next  Examination  at  the  Law 
Society's  Hall,  Chancery  Lane. 

NEW  QUESTIONS  AND  RULES. 

The  Articles  of  Clerkship  and  Assignment 
(if  any),  with^iMver^  to  the/ollowmgQuestionSf 
most  be  left  with  the  Secretary,  at  the  Hall, 
on  or  before  the  day  appointed  for  the  Exami- 
nation ;  and  when  the  Articles  have  not  ex- 
pired, but  will  expire  during  the  Term,  the 
Candidate  may  be  examined,  conditionally, 
bat  the  Articles  must  be  left  within  the  first 
seven  days  of  term,  and  Answers  given  to  the 
Questions  up  to  that  time. 

QUESTIONS. 

1.  What  was  your  age  on  the  day  of  the 
date  of  your  articles  P 

2.  Have  you  served  the  whole  term  of  your 
articles  at  the  office  where  the  attorney  or 
attorneys,  to  whom  you  were  articled  or  as- 
SL^ed,  carried  on  his  or  their  business  ?  and 
ifnot,  state  the  reason. 

3.  Have  you  at  any  time  during  the  term 
of  your  articles  been  absent  without  the  permis- 
sion of  the  attorney  or  attorneys  to  whom  you 
were  articled  or  assigned  ?  and  if  so,  state  the 
lo^thand  occasions  of  such  absence. 

4L  Have  you  during  the  period  of  your  arti- 
cles been  engaged  or  concerned  in  any  profes- 
sion, business,  or  emplojrment,  other  tluui  your 
professional  employment  as  clerk  to  the  attor- 
ney or  attorneys  to  whom  you  were  articled  or 
assigned  P 

5.  Have  you  since  the  expiration  of  your 
articles  been  engaged  or  concerned,  and  for 
how  long  time,  in  any  and  what  profession, 
trade,  b^iness,  or  employment,  other  than  the 
profession  of  aaattoxney  or  solicitor  ? 


^  QUESTIONS, 

To  be  ansipered  by  the  Attorney,  Agent,  Barria- 
ter,  or  Special  Pleader,  with  whom  the  Clerk 
may  have  served  any  part  of  his  time  under 
Articles, 

1.  Has  A.  B.  served  the  whxAe  term  of  his 
articles  at  the  office  where  yon  carry  on  your 
business  ?  and  if  not,  state  uie  reason. 

2.  Has  the  said  A.  B,,  at  any  time  during 
the  term  of  his  articles,  been  absent  without 
your  permission ;  and  if  so,  state  the  length 
and  occasions  of  such  absence. 

3.  Has  the  said  A,  B.,  during  the  period  of 
his  artieles,  been  engaged  or  concerned  in  any 
profession,  business,  or  emplo3rment,  other 
than  his  professional  employment  as  your  ar- 
ticled clerk  P 

4  Has  the  said  A.  B,,  during  the  whole 
term  of  his  clerkship,  with  the  exceptions 
above  mentioned,  been  faithfully  and  dili- 
gently employed  in  your  professional  business 
of  an  attorney  or  solicitor  ? 

5.  Has  the  said  A.  B,,  since  the  expiration 
of  his  articles,  been  engaged  or  concerned, 
and  for  how  long  time,  in  any  and  what  pro- 
fession, trade,  business,  or  employment,  other 
than  the  profession  of  an  attorney  and  solicitor  ? 

And  I  do  hereby  certify,  that  the  said  A.B. 
hath  duly  and  faithfully  served  under  his  arti- 
cles of  clerkship  (or  assispunent,  as  the  case 
may  be)  bearing  date,  &c.  for  the  term  therein 
expressed,  and  that  he  is  a  fit  and  proper  per- 
son to  be  admitted  an  attorney. 

THE  EXAMINATION. 

A  paper  containing  the  questions,  which 
the  Clerk  is  required  to  answer,  will,  as  usual, 
be  placed  in  his  hands,  classed  thus : — 1.  Pre- 
liminary. %  Common  and  Statute  Law,  and 
Practice  of  the  Courts.  3.  Conveyancing. 
4.  Equity  and  Practice  of  the  Courts.  5.  Bank- 
ruptcy and  Practice  of  the  Courts.  6.  Crimi- 
nal Law,  and  Proceedings  before  Justices  of 
the  Peace. 

The  preliminary  questions  (No.  1.)  are  mat- 
ters of  course  to  be  answered ;  and  he  will  be 
required  to  answer  questions  in  Common  Law 
and  Equity,  and  one  or  more  of  the  other 
branches  set  out  in  his  paper, 

BARRISTERS  CALLED  WITHIN  THE 
BAR  AS  QUEEN'S  COUNSEL,  Feb.  22. 
'  Girdlestone,  Samuel,  Esq. 
Hayter,  William  Goodenough,  Esq.  Patent 

of  Precedency, 
Richards,  Robert  V.  Esq. 
Richards,  Griffith,  Esq. 
Stuart,  John,  Esq. 
Vaughan,  W.  Esq. 

GENTLEMEN  CALLED  TO  THE  BAR, 
IN  HILARY  TERM  LAST. 

LincoMs  Inn. 
Adlam,  Alexander. 
Cooper,  Carlos. 
Dawson,  Thomas 
Dyson,  Thomas  Edwards. 
Fitzgekald^  William  Seymour. 
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Business  in  the  Courts^  Sfc, 


Lamb,  Edward  Augustus. 
Round,  Oliver  Stephen. 
Smith  Hugh  Walks. 
Tyndale,  John  William  Warre. 
Wilson,  William  Sylvester. 

Inner  Temple, 
Bingley,  William  Richard. 
Barton,  Edward. 
Bowstead,  Joseph. 
Chambers,  George  Wilton. 
Chawner,  Richara  Croft. 
Edwards,  Tenison. 
Ensor,  George. 
Hemsworth,  Henry  William. 
Horn,  Frederick. 
Sands,  William  Samuel. 
Smith,  Edward  Francis. 
Vredenburg,  Watson. 
Winterton,  Richard  Spooner  Jacques. 

Gray's  Inn, 
Cook,  Robert. 
Duke,  George. 
Howorth,  James. 
Jolliflfe,  William  Peter. 
Miller,  Samuel. 
Price,  Arthur  Munton. 
Romaine,  William  Govett. 
Roots,  Augustus. 
Sanders,  Tnomas. 
Sowton,  William  March. 
Sweet,  George. 
Thorpe,  Edward  James. 
Whafley,  George  Hammond. 
Middle  Temple, 
Adams,  Arthur  Robarts. 
Adams,  John. 
Aldam,  William. 
Anstey,  Thomas  Chisholme. 
Austin,  Alfred. 
Burgess,  Richard. 
Burke,  John  Bernard. 


Uniintii  in  ti^e  Coutti. 

COURT  OF  CHANCERY. 

Fairlie  v.  Hartwell,  cause  for  judgment— In 
re  Taylor,  lunatic  petition  by  order— Mundy 
V.  Joliffe,  appeal,  part  heard. 

Causes— Moore  v,  Langford,  further  direc- 
tions—Lawton  V,  Fletcher— Barton  v.  Barton 
—Nicholson  v,  Foster— The  same  v.  Simpson 
— Ridler  v.  Heaver,  further  directions— Robins 
V,  Cleaver. 

VICE-CHANCELLOR'S  COURT. 

Omer  v.  Burgess,  petition  by  order— Kent 
V.  the  same,  twp  petitions. 

After  which  ten  short  causes  and  twenty- 
seven  unopposed  petitions. 
■  After  the  petitions — Symes  v,  Bennett,  to 
be  spoke  to— Jubber  v.  Jubber,  ditto^Dick- 
enson  v,  Jones,  petition  by  order — Strickland 
V,  Strickland,  exceptions  by  order— Cartwright 
V,  Harcourt,  demurrer— Lushington  v.  Ence, 
ditto — Davenport  v,  Mortimer,  ditto — Gover- 
nors of  the  Corporaticm  of  the  Sons  <rf  the 
Clergy  v,  WiUifUBSj  ditto—Attoxney^General 


V,  Wilson,  ditto — Attorney-General  v,  Adam* 
— WoolfF  V.  Lees— Cole  v.  HiU. 

Causes.— Ormerod   v,  Haigh— Morrice  v. 
Langham — ^The  same  v.  the  same. 
ROLLS'  COURT. 
Preston  v,  Meux,  part  heard. 

QUEEN'S  BENCH. 
Adjourned  till  next  term. 

COMMON  PLEAS. 
Adjourned  till  next  term. 

EXCHEQUER. 
Adjourned  till  next  term. 


TO  CORRESPONDENTS. 

"  H.  D.  M."  His  request  has  been  com- 
plied with. 

"  Henricus."  His  attention  is  directed  to 
our  Errata  in  p.  255. 

"J.  E."  and  «H.  D.  M."  are  under  con- 
sideration. . 

"  A  Student,"  LincolnVInn- Fields.  You 
are  quite  correct,  and  have  our  thanks. 

TO  SUBSCRIBERS. 

A  complete  Index  to  this  work,  with  a 
Title  Page,  v^rill  bo  published  every  si^ 
months. 

This  Paper  will  be  forwarded,  postage 
free,  to  any  part  of  the  United  Kingdom,  to 
Annual  Subscribers.  Subscription,  !/•  10#. 
for  the  year,  to  be  paid  in  advance. 


ERRATA. 

Page  263,  first  column,  "  second  resolution,"  add 
the  words  «•  agreed  to." 

Page  255,  io  the  fourteenth  line  from  the  top,  second 
column,/or  "three  months,"  read  •*  three  numbers." 

Page  257,  second  column,  ninth  line  from  the  top, 
for  '*  ahe  in  the  same  year  married  the  luur  of  tbe 
plaintiflF,  Corbyn,"  read  "  married  the  father  of  the 
lessor  of  the  plainttff." 


Just  published  price  29., 
THE   LEGAL   GUIDE, 

PART  4  containing  Nos.  14  to  17,  both  in- 
clusive, with  Table  of  Contents  to  the 
whole.  This  part  contains  Original  £ssays  on 
the  Laws  relating  to  Real  Property,  and  a 
letter  to  the  Lord  Chancellor,  upon  the  doc- 
trine of  the  Court  of  Equity  in  relation  to 
property  settled  to  the  separate  use  of  Un- 
married Women,  with  the  view  of  proving  that 
the  doctrine  held  for  the  last  century  is  as  old 
as  the  days  of  Elizabeth,  and  that  the  doctrine 
referred  to  by  his  Lordship,  in  hearing  the 
appeal  case,  Tullett  v.  Armstrong,  is  an  inno- 
vation made  by  the  House  of  Lords,  which 
the  Judges  at  the  time  were  in  direct  opposi- 
tion to. 

John  Richards  &  Co.,  IH  Fleet  Street 


Printed  by  Alex  A  iTDca  Eldbr  Mukkat*  Printer,  at  bis 
Printing  Oflb»,  Gieen  Arbour-oourt,  Old  Bailey, 
in  the  Parish  of  St.  Sepulchre,  in  the  City  of  Loadon ; 
and  Published  by  John  Richards,  Law  Bookseller, 
194,  Fleet-street,  in  the  Parish  of  St.  £)anstan's-in- 
the-West,  in  the  City  of  London.  Saturday,  2iid 
March,  1839. 
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SATURDAY,  MARCH  9,  1839- 


LEGAL  AND  EQUITABLE  MORT- 
GAGEES. 

An  E$$ay  upon  ih$  present  $taU  of  the  Law 
go9§ming  ih$  LtabUitiei  of  Legal  and 
Suitable  Mortgageee  of  Leaeehold  Pro- 
perty. 

HHEnB  important  case  of  Moore  «.  Cheat, 
"^  (reported  by  us  in  another  part  of  this 
paper)  haTing  in  express  terwu  overruled 
Ftigki  «.  Bentley^  (a)  where  it  was  held 
that  the  depositary  of  a  lease  by  way  of 
equitable  mortgage,  it  liable  in  equity  as 
an  asBignee  to  the  rents  and  oorenants  re* 
serred  and  contained  in  the  lease,  although 
he  hat  net  taken  poneseion^  has  induced  us 
to  look  up  the  law,  as  it  has  been  adminis- 
tered in  cases  of  legal  and  equitable  mort- 
gagees, for  the  benefit  of  our  readers ;  a  course 
we  have  taken  in  all  eatet  of  innovation 
er  change.  It  is  by  such  means  only  that 
we  can  arrire  at  any  conclusion  as  to  the 
•oondnesB  of  the  doctrines  maintained  by 
the  judgsBS ;  and  as  in  these  obserrattons  we 
shaO  once  more  hare  occasion  to  notice  the 
conflicting  opinions  of  judges,  we  cannot 
re&ain  from  adopting  the  language  of  a  veiy 
able  writer  on  the  same  subject.  ^Ita  lex 
ecripta  eetf  is  the  cry  of  many  a  man  who 
would  be  angry  with  another  that  expressed 
a  doubt  wheAer  he  possessed  ratiocination, 
Aboat  the  time  of  pasring  the  Statute  of 
Uses,  some  wise  man,  in  the  plenitude  of 
legal  learning,  declared  that  there  could  not 


YoL.  L 


(«)  7  Sim.  149* 


be  an  use  upon  an  use.  This  very  wise 
declaration,  which  must  have  surprised  eveiy 
one  who  was  not  sufficiently  learned  to  haye 
lost  his  common  sense,  was  adopted,  and  is 
still  adopted;  and  upon  it,  (at  least  chiefly,) 
has  been  built  the  present  system  of  uses 
and  trusts.  Another,  adopting  just  so  much 
of  an  argument  as  answered  his  purpose, 
and  rejecting  a  condusioii  which  followed 
from  the  self-same  premises,  decreed  that 
there  should  be  no  dower  of  a  trust ;  and 
chancellor  after  ohancellor  submitted  to  this 
strange  assertion,  and  followed  it  in  defiance 
of  every  thin?  rationaL  ^  We  are  bound 
by  precedent,  say  they;  "  but  are  we  not 
bound  by  principle  alsoT  Can  precedent 
release  us  from  a  moral  obligation  ?'' 

When  we  argue  from  adjudged  cases,  we 
aiguefrom conclusions  already  ^awn,  and  not 
from  premises  by  which  those  conclusions 
must  be  warranted.  The  more  we  are  re- 
moved from  those  premises,  the  greater  the 
probability  of  error  in  our  conclusions  must 
necessarily  be. 

But  supposing  tliat  a  person  should  be  so 
fortunate  as  to  be  able  to  extract  something 
comprehensible  out  of  printed  contradiction^ 
yet  other  contradictions  may  make  thdr 
appearance  in  manuscript;  and  overthrow- 
ing aU  his  hard-earned  knowledge,  remind 
him  once  again  of  the  glorious  uneeriaintg 
of  the  law.  Is  the  law  of  England  to  de« 
pend  upon  the  private  note  of  an  individual^ 
(we  speak  not  thus  sarcastically  at  the  Viop 
Chancellor  in  reference  to  the  note  he  made 
of  Lucas  V.  Comerford,  in  his  Honor's  copy 
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of  Brown)  (a)  and  to  which  an  individual  can 
only  have  access  ?     Is  a  judge  to  say — **  Lo ! 
I  have  the  law  of  England  on  this  point  in 
my  pocket.     Here  is  a  note  of  the  case 
which  contains  an  exact  statement  of  the 
whole  facts,  and'  the  decision  of  my  Lord 
A.  or  my  Lord  B.  upon  them.     He  was  a 
great — a  very  great  man.     I  am  hound  by 
his  decision.     AH  you  have  been  reading 
was  erroneous.     The  printed  books  are  in- 
accurate.   /  cannot  go  into  principle.    The 
point  is  settled  by  this  case."     Under  such 
circumstances,  who  is  to  know  when  he  is 
right,  or  when  he  is  wrong?     If  conclusions 
from   unquestionable  principles  are  to  be 
overthrown  in  the  last  stage  of  a  suit  by 
private  memoranda,  who  can  hope  to  be- 
come acquainted  with  the  laws  of  England  ? 
Let  not  these  laws  be  picked  out  like  dia- 
monds from  a  dunghill,  from  among  such 
crude   and  incoherent,  such  unintelligible 
and  contradictory  matter,  as  now  loads  our 
shelves.     Let  us  seriously  consider  the  evils 
which  must  arise  from  sufferiug  absurdity 
to  be  consecrated  by  use;  and  when  esta- 
blished as  a  precedent,  to  interfere  with,  and 
perhaps  to  render  nugatory,  the  undoubted 
principles  of  our  law.   If  the  laws  of  England 
are  to  depend  upon  the  decision  of  a  judge, 
we  should  remember  that  the  decision  of  a 
judge  may  overthrow  them. 

This  decision  of  the  Vice-Chancellor  in 
Moore  v.  Cheat,  (5)  is  of  considerable  im- 
portance to  practitioners,  and  those  who 
have  practical  books  upon  mortgages  of 
modem  date  should  immediately  correct 
them,  or  much  mischief  may  follow  the  neg- 
lect. As  an  instance,  we  have  looked  at  a 
modem  book  upon  mortgages  (1837),  and 
we  find  the  following  doctrine : — "The  de- 
positary of  a  lease  by  way  of  equitable 
mortgage  will  be  held  liable  in  equity  to 
'  the  rent  and  covenants  although  he  has  not 
taken  possession."  The  author  of  the  book 
refers  to  lllight  v,  Bentley  as  his  authority, 
but  unfortunately  goes  no  further,  nor  does 
he  take  the  trouble  to  say  what  was  the 
previous  doctrine,  or  to  express  a  doubt 
upon  the  soundness  of  the  doctrine  he  puts 
forth. 

{a)  Supra,  p.  295. 

(6)  8eether6poitmpra,p.294. 


The  facts  of  the  case.  Flight  v.  Bentley, 
were  precisely  the  same  as  those  connected 
with  the  case  of  Moore  t?.  Choate;  the 
equitable  mortgagees  had  not  taken  pouei" 
sion^  and  that  case  involved  two  questions : 
— Ist,  Whether  the  assignee  of  a  reversioner 
was  not  entitled,  under  32  H.  8.  c.  34,  to 
arrears  of  renty  which  became  due  prior  to 
his  assignment  ? 

2dly,  Whether  the  depositary  of  a  lease 
for  securing  a  debt  is  liable  to  the  rent  andl 
covenants,  although  he  has  not  taken  pos- 
session  of  the  premises  ? 

Upon  tlie  first  question  the  Vice-Chan- 
cellor (before  whom  the  case  was  heard) 
consulted  the  Common  Law  Judges,  and 
he  stated  their  opinion  to  be,  that  though 
the  assignment  would  give  to  the  assignee 
the  entire  title  to  the  rent  to  become  due,  on 
the  quarter-day  next  after  the  assignment,  yet, 
it  was  clear,  that  the  assignment  would  not, 
at  law,  pass  the  antecedent  rent;  for  it  had 
been  severed  from  the  reversion,  and  was  a 
mere  chose  in  action. 

Tlie  2nd   question  the  Vice-Chancellor 
held  in  the  affirmative^  upon  the  authority 
of  Lucas  V.  Crawford,  (c)  which  is  very 
ill  reported.     In  that  case  it  appears  that 
the  bill   was  by  executors  of  the  lessor 
against    the    depositary    of    a    lease    to 
rebuild  houses  upon  the  premises  in  the 
eleventh  year  of  a   term  of   seventy-one 
years.   The  creditor  by  his  answer  admitted 
he  was  liable  to  the  other  covenants^  but 
denied  that  he  was  bound  to  rebuild.    Lord 
Thurlow  Chancellor  said,  "  it  was  no  matter 
whether  the  defendant  took  the  lease  as  & 
pledge  or  as  a  purchase :  he  could  not  take 
the  estate  and  refuse  the  burthen;  it  wa» 
nothing  to  the  lessor;   and   his  Lordship 
decreed  that  the  defendant  should  take  an 
assignment  of  the  lease  in  order  to  enable 
the  pisdntiffs  to  bring  an  action  at  law.  His 
Lordship  said  he  rather  thought,  upon  read- 
ing the  answer^   tliat  they  would  recover 
even  without  the  assignment;  but  it  was 
very  just  that  the  lessees    should    asngn 
absolutely,  and  that  the  defendant  should 
take  it.    His  Lordship  doubted  whether  the 
defendant  could  abandon ;  and  he  put  the 
case,   suppose  that  he   had  a  good  legal 

(e)  1  Vn.  Jno.  235.   3  Bio.  C.C.  166. 


Digitized  by 


Google 


Legal  and  EquitahU  Mortgageei. 


291 


alignment  instead  of  a  deposit;  and  his 
lordship  thought  he  could  not,  because,  as 
he  had  a  title  in  equity  (see  1  Mer.  65.)  to 
have  a  legal  conveyance,  his  Lordship  con- 
sidered him  as  having  it ;  and  then  it  was 
not  in  his  election,  but  in  the  plaintiff's,  to 
make  him  keep  it,  and  perform  the  cove- 
nants. The  decree  was  for  an  assignment, 
and  that  the  defendant  should  take  it,  and 
pay  the  costs.  It  should  be,  however,  ob- 
served, that  in  this  case  the  depositary  had 
taken  poeeeetion  of  the  premises,  by  which 
he  had  rendered  himself  liable.  See  the 
judgment  in  Wilkins  v.  Fry,  1  Mer.  264. 
The  present  Vioe-Chancellor,  as  will  be 
seen  by  his  judgment  in  Moore  v.  Cheat,  in 
observing  upon  Lucas  v,  Comerford,  says, 
that  Lord  Thurlow  seems  to  have  made  his 
decision  on  the  admitnon  of  the  defendant, 
by  his  answer,  that  he  was  bound  to  per- 
form the  covenants,  except  the  covenant  to 
rebuild.  There  was  also  a  covenant  by  the 
lessee  that  the  lease  should  be  subject  to  the 
debt,  the  defendant  was  also  in  possession ; 
that  Lord  Thurlow,  on  a  review  of  all  the 
circumstances  of  that  case^  made  the  decree 
by  which  he  gave  the  landlord  the  benefit  of 
the  character  of  equitable  mortgagee,  which 
by  the  depositary  being  in  possession  tcith 
the  additional  eircumstanceSy  that  he  was 
willing  to  perform  some  of  the  covenants, 
would  form  a  sufficient  ground  for  so  doing. 
There  have  been  several  conflicting  opinions 
upon  these  subjects,  as  well  as  opposite 
decisions  made  by  judges.  In  Cook  v, 
Harris,  1  Lord  Ra3rm.  Holt,  C.J.  held  that 
on  an  absolute  assignment  the  ^tate  vested 
in  the  assignee  before  entry;  for  wl^ch  reason 
he  seemed  to  think  that  the  ancient  method 
of  pleading,  '*  rirtute  eujus,"  the  assignee 
entered,  and  was  possessed^  was  disused.  In 
Sparkes  v.  Smith,  2  Yem.  276.  a  lease  had 
been  assigned  by  way  of  mortgage,  and  the 
mortgagee  never  entered :  on  a  bill  by  the 
lessor  against  the  mortgagee  to  compel  him 
to  discover  whether  the  lease  was  not  as- 
signed to  him  and  to  compel  him  to  perform 
the  letoee's  covenants, — the  Court  said,  it 
was  the  mortgagee's  folly  to  take  an  a 
ngnment  of  the  whole  term,  whereby  to 
subject  himself  to  the  covenants  in  the 
original  lease,  and  not  to  take  a  derivative 


lease  of  all  the  term,  but  a  month,  or  a 
week,  or  a  day,  as  h^  might  ha^e  done ;  yet, 
inasmuch  as  he  was  only  a  mortgagee  who 
never  was  in  possession,  the  Court  would 
not  assist  the  lessor  to  charge  the  mort- 
gagee, or  decree  him  to  perform  the  cove- 
nants in  specie^  but  left  the  lessor  to  recover 
at  law  as  well  as  he  could,  and  dismissed 
the  bill  with  costs.  Reg.  Lib.  1692.  B.  fol. 
34;  but  in  Pilkington  v,  Shaller,  *  where 
the  mortgagee  took  an  assignment  of  the 
lease  and  never  entered^  the  lessor  recovered 
at  law  against  the  mortgagee  for  rent  re- 
served in  the  lease,  and  upon  his  filing  a 
bill  in  equity  for  relief^  the  Court  dismissed 
it,  observing,  the  mortgagee  had  been  ill 
advised  to  take  an  assignment  of  the  whole 
term,  whereas  if  she  had  only  taken  a  deri- 
vative lease,  she  could  not  have  been  liable 
to  the  rent  reserved  by  the  first  lease, 
2  Yem.  374;  but  in  Lucas  v,  Comerford, 
the  Court  so  far  assisted  the  lessor  as  to 
decree  an  assignment  to  the  equitable  mort- 
gagee, to  enable  the  lessor  to  bring  his 
action  at  law. 

Lord  Mansfield  then  disturbed  the  doc- 
trine in  Yemen;  and  in  the  case  of  Ea- 
ton V.  Jacques,  Deugl.  438.  the  Court 
of  King's  Bench  decided  that  a  mort- 
gagee who  had  not  entered  was  not  liable 
to  be  sued  on  the  lessee's  covenants.  Mr. 
Justice  BuUer  also  declared  that  Lord  C.  J. 
Holt  was  mistaken  as  to  the  form  of  plead- 
ing; for  the  precedents  always  alleged  virtute 
oijus,  the  ttasagaee entered  and  was  possessed; 
and  he  did  not  agree  that  even  if  the  assign- 
ment was  absolute  (nor  was  there  any  in- 
stance to  shew)  that  an  action  would  lie 
against  the  assignee  upon  the  lessee's  cove- 
nants before  entry.  This  applies  to  an  o^ 
solute^  and  not  to  a  conditional  assignment, 
by  way  of  security.  See  Walker  v.  Reeves, 
Dougl.  445;  see  also  Traheme  v.  Sadleir, 
5Bro.  P.C.  179- 

This  doctrine  was  again  over*niled  by  Lord 
Kenyon  in  Stone  v,  Evans,  WoodM,  Landl. 
Se  Ten.  last  ed.  by  Harrison,  1 70;  see  Peake, 
add.  Ca.  94.  where  the  original  lessee  of  a  term 
brought  an  action  against  a  sub-assignee,  to 
whom  it  had  been  assigned  by  way  of  mort- 
gage, for  the  recovery  of  ground-rent  paid 
by  the  original  leasee  in  respect  of  the  lease 
z  2 
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iur\ng  tki  time  the  mortgagee  held  the  legal 
estate^  aud  Lord  Kenyon  kdd  the  mortgagee 
liable  as  assignee,  and  said  his  liability  b 
not  limited  to  his  poeeessiany  but  as  long  as 
lie  had  the  l^al  eetate^  so  long  he  continued 
liable  to  the  covenants  in  the  lease;  if  he 
wished  to  avoid  that  liability  he  should  have 
taken  an  under-lease.  As  to  the  case  of 
Satan  ▼.  Jaequety  he  said  he  would  over-rule 
it  without  the  least  reluctance ;  and  again 
in  Westerdell  v.  Dale,  7  Term.  Rep.  312, 
Lord  Kenyon^  said,  ''  as  to  the  esses  re- 
specting a  mortgagee,  tchether  in  or  out  of 
foeeeeeion^  he  is  the  legal  owuer,  and  must 
be  so  considered  in  a  court  of  law,  notwith^ 
standing  his  title  is  subject  to  equitable  ia- 
terests.  It  is  said  in  one  of  the  cases  that 
a^  mortgagee  is  only  liable  tchen  in  peaeiriony 
and  that  what  proves  this  point  is,  that  in 
charging  the  mortgagee  it  is  necessary  to 
state  in  pleading,  that  he  entered  and  woe 
poeeeeeed;  but  witli  great  deference  to  the 
learned  judge  who  gave  that  reason,  I  doubt 
it :  I  consider  those  as  formal  words. 

In  the  case  therefore  of  a  l^al  mortgage^ 
it  may  be  considered  as  now  settled*  that 
wliere  a  mortgagee  accepts  am  aeeignment 
of  an  the  remaining  interests  in  a  term  of 
years,  he  is  liable  to  the  rent  and  covenants 
reserved  and  contained  in  the  lease,  so  long 
as  he  shall  hold  the  legal  estate,  even  though 
he  mag  not  take  actual  possession  of  tiie 
premises;  this  was  ruled  by  ten  of  the 
judges  very  recently  in  Williams  «.  Bosan- 
quet,  1  Brod.  ik  Bing,  238.  S.  C«  3  Moore, 
500. 

And  in  the  case  of  an  eatable  mortgage^ 
now  that  the  case  of  Moore  v.  Cheat  has 
over-ruled  Flight  v.  Bentley,  it  may  also  be 
considered  as  settled  that  the  depositary  of 
IV  lease  (an  equitable  mortgagee)  not  in  pos- 
session, is  not  liable  in  equi^  to  be  made 
an  assignee  of  the  lease,  or  to  the  lessor  for 
rent  and  covenants. 


TO  THB  SDITOB  OF  THB  LBOAL  GUIDB. 

ANSWER  TO  PROBLEM  XVI. 
What  ie  an  Eitaie  of  Inheritance  m  Fee 


In  order  to  render  my  observations  en 
this  subject  as  explicit  as  possible,  I  have 
•determined  to  considei  it  as  follows  :— 


Isi,  As  to  the  native,  oxigin,  and  extent 
of  th^  estate. 

2nd,  As  to  where  it  is  yested. 

drd.    As  to    tlie   words    necessary  to 
create  it. 

Firety  theny  at  to  ite  naturey  origieiy  and 
ef<en^--^The  estate  of  freehold  of  inheritance 
absolute,  or  in  fee  simple,  is  the  h%hest  and 
most  extensive  estsAe,  which  the  law  rec€>g* 
nises  in  the  eubjeety  and  in  it  every  other  but 
an  estate  tail  will  merge.  It  is  indefiniia 
and  unlimited,  being  vested  in  the  paity 
and  his  representatives  for  ever»  giving  hiaoi 
an  absolute  inheritance,  dear  of  ai^  limiAa^ 
tion  or  restrictions,  to  particular  heiis,  but 
descendible  to  the  heirs  in  getjyeral,  wbethev 
male  or  female,  lineal  or  colIateraU  I  will 
now  endeavour  to  prove  what  I  have  ad« 
vaneed,  viz.  that  this  ia  the  highest  estate 
which  the  law  recognises  in  the  eubjeety,  by 
which  it  will  be  seen  I  have  implied,  that 
there  is  am  estate  superior  ta  and  of  greater 
power  than  this,  and  which  I  shall  do  by 
considering  its  origin.  The  grand  eharao* 
tepstic  of  real  property  was  tenure.  The 
nobles  received  grants  of  land  froaa  th^ 
kjug«  for  ▼arioua  services,  and  they  again 
parcelled  it  out  amongst  their  nnmerout 
dependants  or  foUowera,  who  were  distiii^ 
gnished  by  different  degrees  of  rank;  and 
from  the  two  moat  honourable  kinds  of 
tenure  among  these,  viz.  knight  service  and 
socage  tenure,  have  proceeded  the  freeholders 
of  the  present  day.  For  some  time  after 
this,  the  tenure  was  precaiiions,  as  for  a  ehort 
time  onlg^  afterwards  it  woe  for  /t/(9,xetmrB^ 
ing  to  the  lord  on  the  decease  of  the  tenants 
At  length,  the  ma  of  the  tenant^  and  by 
degrees  hie  ieeuey  were  pcsrmitted  to  sneoeed 
him  after  his  decease  (whieh  was  the  fee 
tail);  flOkd,  finally,  it  was  grsAted  to  the 
tenant  and  his  heirs,  which,  constituted  and 
was  the  origin  of  the  eetaU  <^  inhmritanee  ite 
fee-  eimple.  On  failure  of  heirs  the  land 
returned  as  before  to  the  lord,  and  ualesa 
express,  mention  was  made  of  the  heirey  the 
grant  tivtBy^Beapired  with  the  life  of  the 
grantee,-^whence  the  role  of  law  xeqaiang 
the  word  ^'  heire"  to  convey  the  fee  kg  deed* 
Hayes  on  Cout.  p.  6.  From  this  we  mesf 
perceive,  that  all  the  real  property  ol  thia 
kingdom  ia  holdien  either  me^ately  or  imL-^ 
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nedmtdy  o(  the  king,  who  alone,  we  tead^ 
hath  the  aUodium^  or  absoltUum  et  di* 
rmsUuih  dbmtluMm;  for  ^'  Picedium  donkini 
rtg^s  est  directum  dominium  cujas  nuUus 
authotest,  nisi  Deus;"  and  again,  ''omnie 
quidem  auh  eo^  ct  ipse  sub  nnllo,  nisi  tan- 
tiiin  tub  Deo."  Bract,  lib.  1.  c.  8.  while  the 
tenant  hath  only  the/ewiMwi,  i,  e.  feud,  fief, 
or  fcei^  or  %aile  dominium;  and  we  know 
that  the  thing  holden  is  9HII  called  the 
tenement  (from  tenw)^  the  holder  or  pos- 
eeasor,  tenant  {Umm)  ;  and  the  manner  of 
posaesaon,  tenure  {tenere).  Thus  we  say, 
in  expressing  the  highest  estate  anj  subject 
can  have,  that  he  is  seized  thereof  in  his 
dmneme  as  of  fee.  But  the  word/e^  is  now 
seldom  used  in  its  primitive  sense,  in  contra- 
diatilietioii  to  edlodium^  or  absolute  pro- 
perty ;  but  generally  (whether  used  solely, 
or  with  the  adjunct  of  simple)  to  denote 
the  mast  extensive  interest  a  man  can  haye 
in  a/K,  in  opposition  to  fee  conditional  at 
tbe  eommon  law,  or  fee  tail  by  the  statute, 
BL  Com.  ii.  p.  106.  We  see,  therefore, 
that  although  it  is  impossible  to  place  any 
limits  to  an  estate  which  may  continue  for 
cfver,  yet  in  all  societies  it  was  found  re- 
quisite to  constitute  an  ultimus  hanres^  that 
tl»  land  might  be  restored  on  a  vacancy  of 
possession  to  the  sovereign  power  from 
which  it  had,  or  was  assumed  to  have, 
originally  praoeeded.  This  estate,  thus  con- 
sidered as  an  estate  of  inheritance,  extends 
iOy  and  may  be  had  in  any  kind  ofheredita- 
mtenis^  whether  corporeal  or  incorporeal; 
tet  "  Foednm  est  quod  quis  tenet  sibi  et 
beredibus  sms,  sive  sit  tenementumj  sive 
rediius."  Flet.  LI.  c.  5.  s.  7.  But  with 
this  distinction,  of  a  corporeal  inheritance  a 
man  is  said  to  be  seized  in  his  demesne  as  of 
Jesy  while  of  the  latter  (whidi  may  be  said 
t»  be  eollateral  to  or  issuing  from  the  thing 
corporate)  he  shall  only  be  said  to  be  seized 
a»^^^Litt.8blO.  TlmsCkdus  maybe  seiased 
emeffeefASk  way  leading  over  the  land,  of 
which  Utius  is  seized  in  his  demesne  as  of 
fie^  BL  Cora.  ii.  p.  106.--I  hope  that  I 
have  sow  made  clear  the  first  part  of  my 
answer  as  to  the  nature^  origin^  and  extent 
of  this  estate,  and  will  now  turn  to  the 
tBoond,  vis.  as  to  where  U  is  vested.  Though 
niunerous  smidler  estates  may  issue  out  of 


this,  yet  the  fee  simple  ot  inheritance  is 
generally  vested  In  some  person  or  oihet  j 
yet,  formerly  the  fee  has  been  said  to  be  iii 
abeyance^  (from  the  French,  layer^  to  ea?- 
peet,)  i.e.  in  remembrance,  intendment,  and 
consideration  of  the  law,  which,  according 
to  Lord  Coke,  is  as  much  as  to  say  in  Latin, 
"  Talis  res,  vel  tale  rectum,  quae  vel  quod 
non  est  in  homine  adtunc  superstite,  sed 
tantummodo  est,  et  consistit  in  conrndera- 
tione  et  intelligentia  legis,  et  quod  alii  dixe- 
runt  talem  rem  aut  tale  rectum  fore  in 
nuHbusy  Co.  Litt.  1.  8.  c.  11.  Now,  if 
tenant /mr  terme  (fatiter  tie  dieth,  the  free- 
hold is  said  to  be  in  abeyance  till  the  occu- 
pant entereth.  If  a  man  make  a  lease  for 
life,  the  remainder  to  the  right  heirs  of  A, 
the  fee  simple  is  said  to  be  in  abeyance  till 
A  dieth,  for  nemo  est  hcsres  tnventis;  and 
in  the  case  of  a  pastor  of  a  church  dying,  the 
freehold  is  said  to  be  in  abeyance  till  a  suc- 
cessor be  created  in  whom  it  vests.  Litt.  s.  1, 
But  this  doctrine  is  now  very  ?  generally 
exploded,  and  it  is  proved  beyond  a  doubt 
by  Mr.  Feamo,  Cent.  Rem.  513,  4th  ed., 
that  where  a  remainder  of  inheritance  id 
limited  in  contingency  by  way  of  use,  or  by 
devise,  the  inheritance  in  the  mean  time,  if 
not  otherwise  disposed  of,  as  in  the  case  of 
the  devise  to  the  heirs  of  A,  remains  in  the 
grantor  and  his  heirs,  or  in  the  heirs  of  the 
testator,  until  the  contingency  happens  to 
take  it  out  of  them ;  and  in  the  second  case 
abides  with  the  successor,  who  is  brought 
into  view  and  notice  by  the  induction,  and 
who  after  it  can  recover  all  the  rights  of  the 
church,  which  accrued  from  the  death  of  the 
predecessor. — We  now  come  to  the  third 
and  hist  division,  viz.,  as  to  the  words 
necessary^  to  create  this  estate.  In  the  first 
place,  it  may  be  created  by  deed  or  trt//,  but 
the  words  required  by  each  in  order  to  pass 
the  fee,  are  very  different.  Indeed  the  word 
^^  heirs'*  is  absolutely  necessary  to  confer  this 
estate  in  all  cases,  except  in  a  grant  of  lands 
to  a  sole  corporation,  when  the  word  "  succes- 
sors" is  necessary,  and  in  which  case  the 
word  *^  heirs'*  would  not  convey  a  fee  any 
more  than  the  word  *^  successors"  would  in 
a  grant  to  a  natural  person.  And  in  a  grant 
to  a  bishop,  or  other  sole  spiritual  corpora- 
tion, this  word  may  also  be  used  instead  of 
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"  heirs/'  though  it  is  not  absolutely  neces- 
sary; Co.  Litt.  946.  And  lastly,  in  the 
case  of  the  king,  or  a  corporation  aggregate, 
a  fee  simple  will  Test  tcithout  the  word 
^^hein"  or  "«i«?c«»*or*,"  being  inserted  in  the 
deed  or  grant,  as  in  judgment  of  law  they 
never  die.  But  the  general  rule  is,  that  the 
word  heirs  is  necessary  to  create  an  estate  of 
inheritance,  Bl.  Com.  iL  p.  49.,  at  the  same 
time  we  read  it  is  a  rule,  both  in  law  and 
equity,  that  verba  debent  intelli^i  cum  effectu^ 
et  benign^  faciendcB  sunt  interpretatianes  ut 
res  magis  valeat.  guam  pereat^  Shep.  Touch. 
37.  But  with  respect  to  the  creation  of  this 
estate  by  will,  the  case  is  altered;  for  the 
law  regards  the  intention  more  than  the 
precise  legal  import  of  the  words,  in  which 
the  testator  has  expressed  his  meaning :  so 
by  a  devise  to  a  man  for  ever,  or  to  one  of 
his  assignees  for  ever,  or  to  one  in  fee  sim- 
ple, the  devisee  hath  an  estate  of  inheritance, 
the  intention  of  the  devisor  being  clear  from 
the  words  of  perpetuity  annexed,  though  he 
hath  omitted  the  legal  words  of  inheritance, 
nam  qui  hcsret  in  litera^  hceret  in  cortice, 
Shep.  Touch,  p.  88.  But  if  in  the  devise  the 
words  of  perpetuity  be  omitted,  then  an 
estate  for  life  shall  only  arise,  for  quoties  in 
verba  nulla  est  ambiguitas^ibi  nulla  expositio 
contra  verba  Jienda  est^  2  Saund.  157. 

H.  D.  M. 
Feb.  27th,  1839. 


and  it  was  proposed  that  the  salaries  of  th« 
Lord  President  and  the  Lord  Justice  Clerk 
should  be  left  as  they  were,  and  that  the  sala- 
ries  of  all  the  other  judges  should  be  raised  to 
the  sum  of  3,000/.  a-vear. 

Sir  G.  Clerk  saidj  he  thought  the  proposition 
might  be  considered  as  a  fair  measure  towards 
the  last-named  judges,  but  he  hoped  the  Go- 
vernment would  consider  the  very  great  injus- 
tice of  not  raising  the  salaries  of  the  two  su- 
preme judges  at  the  same  time ;  an  addition 
of  1,000/.  a-year  ought  to  be  made  to  their 
salaries,  so  as  to  make  them  5,000/.  a-year. 


PROBLEM  XIX. 


Actions  op  Trespass  to  Land — Op  what 

KIND   ARE   they,   AND   WHO   MAT   BRING 
THEM? 


{mpmal  parliament 

HOUSE    OF    COMMONS, 

Scotland. 
LEGAL  BUSINESS. 
Salaries  of  the  Judges,  (a) 
Mr.  Rice  said,  he  thought  it  might  be  con- 
venient to  state  that  the  Government  intended 
to  fill  up  the  blanks  in  the  Scotch  judge  list  j 

(a)  See  ante,  pp.  262.  279. 


lab)  %tfnxii. 


VICE-CHANCELLOR'S  COURT. 
Feb.  20. 

Moore  v.  Choat. 

Equitable  Mortgagee — his  liability  to  rent  and 
covenants  in  lease  deposited  with  him  as  se- 
curity ^  where  he  had  not  entered  the  possession. 

Decision  of  Flight  v.  Bentley,  7  Simons, 

149,  OVER-RULED. 

Demurrer  to  bill  filed  by  the  plaintiff  Moore, 
who  was  the  lessor  of  some  premises  in  Poplar, 
te  recover  from  the  defendant  Choat,  who  was 
executor  of  an  equitable  mortgagee  of  the 
lease,  249/.  for  arrear  of  rent.  The  lease  was 
granted  in  1829  to  a  person  named  Andrews, 
for  twenty-one  years,  at  a  rent  of  46/L  In  1837 
Andrews  died  in  insolvent  circumstances,  leav- 
ing the  premises  out  of  repair,  and  owine  above 
ImL  for  arrears  of  rent.  About  70/L  naving 
since  become  due,  the  plaintiff  applied  to  the 
widow  to  ^ve  up  the  lease,  when  he  discovered 
that  it  hM.  been  deposited  as  a  security  for  .a 
debt  with  Mash  in  1890,  who  had  since  died, 
and  that  Choat,  the  defendant,  was  his  only 
surviving  executor.  It  appeared  that  the 
plaintiff's  solicitor  demanded  the  lease  of  the 
solicitor  of  Mr.  Choat,  and  cautioned  him  of 
the  liability  the  defendant  had  incurred,  and 
that  it  was  stated  in  reply,  that  neither  Mash 
nor  Choat  had  ever  been  in  possession,  but  that, 
to  save  further  trouble,  tne  lease  would  be 
riven  up  on  payment  of  10/.  The  object  of 
Uie  bill  was  to  have  it  declared  under  these 
circumstances  that  the  defendant  was  the  as- 
signee of  the  lease,  and  not  at  liberty  to  set 
up  the  want  of  a  leg^  assignment  as  a  defence 
to  an  action  against  him  in  that  character  by 
the  plaintiff.  The  case  was  founded  on  the 
recent  decision  of  "  Flight  v.  Bentley,"  which 
sanctioned  the  doctrine,  that  the  depositary  of 
a  lease  as  a  security  for  money  advanced  was 
held  in  equity  to  be  an  assignee  and  liable  to 
the  landlord  for  the  rent  as  well  as  to  the  per-  . 
formance  of  every  covenant  the  lease  con- 
tained. 

The  Vice-Chancellor,  in  delivering  judg- 
ment, said,  this  case  was  in  substance  a  re- 
hearing of  "  Flight  V.  Bentley."  He  felt  the 
decision  in  that  case  was  one  which  could  not  be 
supportedf  and  how  it  came  to  be  made  in  the 
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manner  it  stood  in  the  reports  he  was  at  a  loss 
to  comprehend.  What  rendered  it  more  re- 
markable was,  that  he  had  long  ago  made  a 
sort  of  comparison  between  two  reports  of  the 
preceding  case  of  '*  Lucas  v.  Comerford,"  (a) 
of  those  circomstances  which  it  appeared  to 
him  at  the  time  mieht  be  fairly  collected 
from  them  and  had  made  the  following 
note  with  his  own  hand  in  the  margin  of  his 
copy  of  Brown : — "  It  appears  from  Vesey,  the 
defendant  by  his  answer  admitted  he  was 
bound  to  perform  the  other  covenants,  but  not 
the  covenant  to  rebuild/'  and  Lord  Thurlow 
seemed  to  have  made  his  decision  on  that  ad- 
mission. He  could  not  comprehend  how,  with 
these  circumstances  affecting  the  case  of ''  Lu- 
cas 17.  Comerford,"  the  decision  in  "  Flight  v. 
Bentley''  ever  came  to  be  made — a  decision 
which,  as  it  stood  reported,  was  neither  sup- 
ported by  "Lucas  v,  Comerford,"  nor  any 
principle  recognized  by  the  Court  He 
understood  the  law  to  be,  that  if  a  lessee 
contracted  to  sell,  and  a  party  contracted  to 
purchase  of  him,  it  was  preposterous  to  sav 
that  thereupon  an  equity  arose  for  the  lana- 
lord  to  say  to  the  purchaser,  *'  You  shall  take 
a  lease,"  and  to  the  lessee,  "  You  shall  con- 
vey." No  such  case  could  arise,  and  no  equity 
could  be  held  for  the  landlord  to  interfere 
with  the  non-performance  of  the  contract  be- 
tween the  lessee  and  the  intended  assignee. 
The  utmost  effect  of  the  deposit  of  the  lease 
by  way  of  mortgage  would  be  to  create  a  con- 
tract to  assign  the  interest  of  the  lessee  to  the 
depositary.  A  man  was  not  obli^d,  because 
he  had  a  contract,  to  make  an  assignment  He 
mifl'ht  exercise  his  option,  and  unless  he  did 
so  by  filing  a  bill  of  foreclosure,  or  where  there 
was  an  express  agreement  for  a  sale,  and  he 
took  steps  to  effect  the  sale  by  a  bill  for  spe- 
cific performance,  he  stood,  to  all  intents  and 
purposes,  in  the  character  of  a  total  stranger 
to  tae  tenancy,  and  with  him  the  landlord  had 
no  right  to  interfere. '  In  "  Lucas  ».  Comer- 
ford*'  there  was  a  covenant  by  the  lessee  that 
the  lease  should  be  subject  to  the  debt ;  the 
defendant  was  also  in  possession,  and  by  his 
answer  submitted  to  perform  some  covenants, 
though  he  denied  his  liability  to  others,  and 
Lord  Thurlow,  on  a  review  of  all  the  circiim- 
stances  of  that  case  (not  one  of  which  was  to 
be  found  in  the  present  case,  except  this  species 
of  equitable  deot),  made  the  decree  by  which 
he  gave  the  landlord  the  benefit  of  the  charac- 
ter of  equitable  sssignee,  which,  by  the  depo- 
sitary being  in  possession,  with  the  additional 
circumstance  that  he  was  willing  to  perform 
some  of  the  covenants,  would  form  a  sufficient 
ground  for  so  doing.  It  appeared  to  him,  on 
the  plainest  principles  of  law,  that  this  was  a 
case  in  which  a  court  of  equity  could  not  in- 
terfere against  Choat,  the  executor;  but,  as 
the  Forties  had  been  misled  by  the  decision 
in  "  Flight  v.  Bentley,"  he  thought  the  proper 
thing  to  do  was  simply  to  allow  the  demurrer, 
without  costs. 


(a)  1  Vcs.  jun-,  *a35 ;  3  Bro.  C.  C.  166. 


ROLLS  COURT.— il/<rrcA  6. 


ASHTON  V.  M'DOUGALL. 

Separate  use  o/*  a  married  iromofi  who  had 
become  discovert,  —  tntsi  for  —  the  tvoman 
having  man^d  again  after  her  discoverture 
without  any  settlement, — Whether  the  trust 
fund  hy  such  marriage  vested  in  the  husband^ 
who  had  notice  of  the  settlement  previous  to  his 
marria^ey  and  had  done  various  acts  consis- 
tent with  it. 

This  was  a  bill  filed  by  the  present  hus- 
band of  Mrs.  Ashton,  for  an  account  of  his 
wife's  estate,  on  the  ground  that  the  property 
which  had  been  settled  upon  her  by  a  former 
husband  to  her  separate  use,  vested  in  her 
absolutely  when  she  became  discovert,  and  by 
the  act  of  marriage  became  the  property  of 
the  second  husband  free  from  all  restraint 

Mr.  Huhhack,  for  the  plaintiff,  moved  that 
the  defendant  M'DougaU  might  be  directed 
to  transfer  two  sums  of  5,000/.  and  4,915/. 
3s.  9d.  Consols,  and  54/.  17s.  8d.  Long  An- 
nuities, into  the  name  of  the  Accountant- 
General.  It  appeared  that  the  defendant 
M'Dougall  was  the  representative  of  the  sur- 
viving trustee  of  the  settlement  on  the  mar- 
riage of  Mrs.  Ashton  with  her  first  husband. 
By  that  settlement,  dated  July,  1819,  the  pro- 
perty in  question  was  settled  upon  Mrs. 
Ashton,  then  an  infant,  for  her  separate  use, 
independent  of  her  then  husband,  or  of  any 
future  husband,  for  her  life,  and  after  her 
death  for  the  benefit  of  her  children.  The 
lady  attained  21,  had  children,  and  then  her 
husband  died.  She  married  a  second  husband, 
who  also  died;  and  then  she  married  the 
plaintiff,  no  subsequent  settlement  having 
been  executed.    The  parties  separated* 

Lord  Langdale  said,  the  plaintiff  had  had 
fiill  notice  of  the  settlement,  and  had  done 
various  acts  consistent  with  it.  He  would  not 
decide  the  right  upon  an  interlocutory  motion 
or  interfere  with  tne  present  enjoyment  of  the 
party.  The  object  of  the  motion  was  to  de- 
prive the  wife  of  that  benefit,  the  right  to 
which  the  plaintiff  had  by  various  acts  ac- 
knowledged. 

The  motion  could  not  be  allowed,  and  the  plain- 
tiff'must  pay  the  costs  of  it. 


COURT  OF  EXCHEQUER. 
Sittings  in  Nisi  Prius. 

Feb.  20. 

Hele  v.  Lyne. 

Tlie  Sta$np  Acts— The  validity  of  note  on  a 

stamp-die  which  is  caUed  in. 

Mr.  Thesiffer  and  Mr.   Wightman  for  the 

plaintiff.      The    Attorney -General   and    Mr. 

Buckle  for  the  defendant. 

This  was  an  action  on  two  promissory  notes, 
to  one  of  which,  the  learned  counsel  for  the 
defendant  objected,  on  the  around  of  its  bear- 
inff  a  stamp-die  which  haS  been  long  since 
called  in  by  the  commissioners  of  stamps,  un- 
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der  the  lirOviiiotis  of  ih«  5  &  6  W.  4.  c.  98.  8. 
8.,  by  wnich  it  was  enacted,  that  the  commis- 
sioners might  destroy  the  dies  then  in  use, 
and  call  in  the  stamps  already  sold,  and  sub- 
stitute new  dies  in  lieu  of  those  destroyed. 
The  section  goes  on  further  to  state  that  the 
commissioners  shall  change  the  new  stamps 
for  old ;  and  that,  after  the  period  fixed  for 
such  an  exchange,  the  latter  shall  be  of  no 
validity  or  legaBty  whatever,  and  all  bills, 
notes,  &c.  purporting  to  be  stamped  by  the 
old  ^es,  shall  not  be  received  in  courts  of 
law  as  stamped  documents,  but  shall  be  held 
as  so  much  plain  paper. 

In  furtherance  of  tnis  objection  the  Attorney- 
General  proceeded  to  prove  that  the  necessary 
forms  had  been  adopted  by  the  commissioners, 
as  required  by  the  act,  and  that  they  had  alter- 
ed the  die  and  substituted  others  in  the  place 
of  those  formerly  in  use,  of  which  latter  class 
was  the  one  now  before  the  court.  - 

Mr.  Wightman  briefly  remarked,  that  he 
Would  beg  to  have  the  point  reserved  for 
future  consideration. 

Lord  Abingbr  said,  he  was  bound  by  the 
law,  and  must  accordingly  decide  with  the  ob- 
jection, though,  he  must  say,  that  under  the 
circumstances  of  the  case,  he  could  not  deem 
it  to  be  a  fidr  objection.  As  it  was,  the  plain* 
^certainly  oomd  not  recover  on  that  note. 


PREROGATIVE  COURT. 

Wood  k  Others  v.  Goodlaxb  &  Othbhs. 

In  the  matter  of  the  WiU  •/  Jtmee  Weod» 

Banker^  me  cf  Gloeeeter,  deceased. 

iCmtinuedfrom  p.  283.) 

These  two  persons,  Mrs.  Goodlake  and  Mr. 
Hitchinss,  liad  appeared  by  different  proctors 
and  different  counsel;  there  had  been  no 
privity  between  them,  and  there  might  be 
sufficient  CTound  for  that  course.  The  paper 
of  December  2d,  1834,  was  headed  "  Instruc- 
tions for  the  will  of  me,'  James  Wood,  Esq., 
of,  Glocester,"  and  it  is  as  foUows : — "  I  re- 
quest my  friends.  Alderman  Wood,  of  Lon 
don,  M.P.,  John  Chadbom,  of  Glocester, 
Jacob  Osbom,  of  Glocester,  and  John  S. 
Surman,  of  Glocester,  to  be  my  executors; 
and  I  appoint  them  executors  accordingly; 
and  I  desire  that  they  will  take  possession 
of,  and  retain  to  themselves,  Sill  my  ready 
monies,  securities,  and  personal  estate,  sub- 
ject to  the  payment  of  my  just  debts,  and  such 
legacies  as  I  may  hereafter  direct."  As 
far,  therefore,  as  this  paper  of  instructions 
went,  it  gave  the  whole  residue  of  the  per- 
sonal estate  to  the  executors;  but  the  paper 
also  referred  to  the  real  estate  in  the  follow- 
ing terms: — "And  with  respect  to  my  real 
estate,  I  shall  dispose  of  the  same  to  such 
persons,  and  in  such  parts,  as  I  shall  by  any 
writing  endorsed  herein  direct.  Witness  my 
hand,  this  2d  December,  1834.  Jakes  Wood." 
It  was  endorsed,  "  £d  Dec.  1834.  Mr.  Wood's 
mstructions  for  his  will."  The  second  paper, 
dated  the  3d  of  December,  was  originally  on  a 


separate  sheet,  for  it  did  not  at  tlui  time  ftmn 
any  part  of  the  paper  of  instructions.  It  wag 
not  therefore  a  paper  *•  endorsed"  on  the  sheet 
of  instructions,  as  would  seem  to  have  been 
intended  by  that  first  paper ;  it  was  a  separate 
sheet,  and  was  to  this  effect:—"  I,  James 
Wood,  Esq.,  do  declare  this  to  be  my  will  for 
disposing  my  [sie]  estates,  as  directed  by  my 
instructions.  I  declare  my  wish  that  mjr  ex- 
ecutors shall  have  all  my  property  which  I 
may  not  dispose  of,  and  that  aU  my  estates, 
real  and  personal,  shall  go  amongst  tbem  and 
their  heirs  in  equal  proportions,  subject  to 
any  debts  and  to  any  legacies  or  bequests  of 
any  part  thereof,  if  any,  which  I  may  hewn- 
after  make.  In  witness  whereof,  I  have  to 
this  my  last  will  set  my  hand  this  3d  Decem- 
ber, 1834.— James  Wood.  Signed  and  publi- 
shed by  the  said  testator,  as  and  for  his  will» 
in  our  presence,  Ann  Lewis,  Edward  Swann» 
William  Veaile."  Now  this  paper  purports 
to  be  the  "  will"  of  the  deeeasea;  for  it  di8<* 
poses  of  his  whole  estate,  real  and  penoDal« 
"  as  directed  by  his  instructions,"  and  it  is  de- 
scribed as  his  "  last  will."  It  gives  his  pro- 
perty amongst  his  executors,  but  not  in  the 
same  manner  as  the  former  paper  purported 
to  give  it,  for  by  Aat  paper  they  were  to  re- 
tain to  themselves  the  penKmal  estate,  after 
payment  of  debts  and  legacies,  being  thus  ooa- 
stituted  joint  tenants)  whereas  by  the  second 
paper  they  were  tenants  in  common ;  under 
the  first  paper,  if  any  one  of  the  executon  and 
universal  legatees  should  have  died,  his  bene- 
fit would  have  surtived  to  llie  other  executors ; 
whereas  under  the  second  paper  it  would  de- 
volve to  the  next  of  kin  as  a  lapsed  legacy, 
and  to  the  heir-at-law  of  the  reel  estate.  In 
the  latter  paper  the  names  of  the  executes 
were  not  mentioned;  and  under  this  paper, 
standing  by  itself,  no  person  whatever  WOTld 
be  entitled  to  take  the  property  j  and  therefore 
the  object  of  the  gentlemen  named  as  execu- 
tors in  the  former  papers  was  to  obtain  probate 
of  both  those  papers  together,  as  together  con- 
taining the  will  of  the  deceased.  The  third 
paper,  dated  in  Julv.  1835,  purported  very 
materially  to  diminisn  the  interest  given  to  the 
executors  by  the  tw6  former  papers,  for  it  cave 
210,00(K.  in  legacies  to  differ^it  indivichialB 
and  to  the  corporation  of  Gloucester.  This 
paper  had  been  propounded  by  several  of  the 
legatees  named  tnerein, — ^by  the  Syndic  of  the 
city  of  Glocester;  by  Mr.  Phillpotts,  who 
had  a  legacy  under  it  of  50,000/. ;  by  Mr. 
Counsell,  a  legatee  to  the  amount  of  10,0001. ; 
by  Mr.  Helps,  of  Cheapside,  London,  who  had 
a  legacy  of  30,000/. ;  by  Mr.  Thomas  Wood, 
a  legatee  to  the  amount  of  20,000/. ;  and  by 
Mr.  Samuel  Wood,  who  had  a  legacy  of  14,000/., 
and  6,000/.  to  his  family.  There  was  also  a 
legacy  of  20,000/.  to  Mrs.  Goodlake,  who  did 
not  propound  the  paper,  but,  on  the  contrary, 
opposea  it  The  paper  concluded*—"  And  I 
confirm  all  other  bequests,  and  give  the  rest 
of  my  property  to  the  executors,  for  their  own 
interest."  This  paper  was  mutilated  to  a  cer- 
tain extent^  it  was  burnt  at  one  comer,  and 
torn  in  two  places,  not  quite  through*    Mr. 
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VldllpotlBy  one  of  the  Iftgatece  nained  in  this 
paper,  had  emtatedhi  the  finst  instance  by  a 
proetor  and  hj  counsel ;  at  the  hearing  of  the 
eaae,  however,  he  Imd  appeared  by  proctor, 
and  not  by  ooanBel.  The  paper  was  opposed 
by  the  executors,  and  also  by  Mrs.  Goodlake, 
and  ttttimately  by  Mr.  Hitchings.  Mrs.  Good^ 
lake  appeared  l^iewise  as  opoosinff  the  will ; 
bnt  her  opposition  to  the  wul  had  been  ex- 
tremely faint,  thongh  she  was  strenuous  in 
her  opposition  to  the  codicil.  On  the  other 
hand,  Mr.  Hitshings  directed  the  whole  force 
of  his  opposition  against  the  will,  his  opposi- 
tion to  the  codicil  beinff  as  feint  as  that  of 
Mn.  Goodlake  against  me  wilL  The  Court, 
^lerefore,  was  in  a  situation  of  extreme  diffi* 
culty  in  respect  to  the  manner  in  which  the 
cases  were  brought  forward  hy  parties  in  name 
but  not  in  fact.  There  were  five  parties  before 
the  Court,  represented  by  seven  counsel  and 
five  proctors,  defending  different  interests — 
namely,  the  executors,  the  legatees  in  the  co- 
dicil, Mr.  Phillpotts,  Mrs.  Goodlake,  and  Mr. 
Hitefaings.  It  was  now  necessary  to  take  up 
acain  il£  history  of  the  deceased.  He  was 
tuen  ill  on  the  l7th  of  April,  and  to  such  an 
extent  as  rendered  it  requisite,  or  at  least  made 
it  anpear  necessary,  that  one  of  the  gentlemen 
in  Uie  house  (Mr.  Osbom)  should  despatch  a 
letter  to  Mr.  Alderman  Wood  in  London,  who 
left  town  next  day  by  the  mail,  and  aniyed  in 
Glooeester  on  the  morning  of  the  19th.  The 
deceased  had  in  some  degree  recovered  from 
the  attack ;  but  it  appeared  ftrom  the  evidence 
of  Mr.  Cother,  his  medical  attendant,  that  he 
was  obliged  to  be  carried  or  dragged  up  to  his 
bed,  from  which  he  never  afterwards  rose. 
Next  day  Mr.  Cother  found  him  labouring 
nnder  a  drowsiness,  which,  though  at  first 
supposed  to  be  the  effect  of  the  medicine, 
proved  to  be  that  of  a  pressure  on  the  brain, 
and  he  continued  in  that  state  of  drowsiness* 
or  Btopor,  incapable  of  attending  to  business, 
till  the  night,  when  he  died. 

At  this  time  all  the  executors  were  assem- 
bled at  the  house,  as  well  as  Mr.  PhiUpotts, 
I  an  intimate  friend  of  the  deceased ) 


and  he,  in  company  with  Mr.  Osbom,  pro- 
ceeded up  stairs  to  the  landing^lace,  or  lobby, 
adjoining  the  room  where  the  deceased  slept, 
and  f^om  a  bureau,  the  key  of  which  was  in 
the  possession  of  Mr.  Osbom,  he  took  out  a 
sealoi  packet,  which  he  carried  down  stairs, 
where  ttie  executors  were  assembled;  the  seal 
was  broken,  and  the  two  papers  of  the  2d  and 
3d  of  December,  1834,  were  taken  out  of  the 
packet  The  learned  judge  would  not  at  pre- 
sent stop  to  tn(^uire  how  or  when  the  papers 
weie  deposited  m  the  bureau.  On  the  same 
day  instructions  were  given  to  the  proctor  of 
the  executors  to  send  a  commission  to  Glo- 
oester  to  swear  them,  preparatory  to  taking 
probate  of  the  two  papers.  The  commission 
was  forwarded  on  the  23d,  but  it  was  not  exe- 
cuted till  the  25th,  when  the  affidavit  of  Mr. 
Plidllpotts  as  to  the  plight  and  condition  of 
the  papers  bore.  date.  When  the  papers  were 
tTMisimtted  to  the  proctor,  and  probate  was 
about  to  be  applied  for,  a  eavetU  was  entered 


party,  which  was  afterwards  wi^- 


byi 

drawn.  On  the  6th  of  May,  the  proctor  for 
the  executors  appeared  before  a  surrogate  and 
prayed  probate  of  the  two  papers.  A  proctor 
(Mr.  Pulley)  then  appeared  for  a  nominal 
party,  and  it  was  assigned  to  set  forth  his 
client's  Interest  At  this  time  the  papers 
were  not  before  the  Court  or  the  reffistrar, 
and  this  assisfnation  was  merely  formal.  On 
the  13th  of  May,  Mr.  Pulley  appeared  for  two 
parties,  Mr.  Thomas  Wood,  and  Mr.  lliomas 
Helps.  An  appeamnce  was  also  given  for 
Mrs.  Goodlake,  alleging  herself  to  be  the  only 
next  of  kin,  and  her  interest  was  immediately 
admitted  by  the  executors,  and  he  (the  learned 
judge)  presumed  the  admission  was  in  conse- 
qnence  of  some  special  instmction,  for  the 
proxjr  did  not  authorise  the  proctor  to  admit 
the  mterest  of  Mrs.  GoodlsLke.  He  men- 
tioned this  circumstance,  because,  with  other 
circumstances,  it  satisfied  him  that  Mrs. 
Goodlake  was  a  mere  nominal  opponent  of  the 
executors,  and,  in  fact,  doing  all  she  could  to 
further  their  object  It  was  clear  that  up  to 
the  hearing  of  the  cause,  her  wish  was  that  the 
executors  should  succeed  in  establishing  the 
papers.  At  this  time,  the  papers  were  first 
brouj^ht  before  the  Court,  annexed  to  the  com- 
mission and  tiie  afiddavit  of  Mr.  PhiUpotts ; 
and  all  went  to  show  that  they  had  been  found 
in  the  repositories  of  the  deceased,  sealed  up 
in  an  envelope,  on  which  was  written,  "  The 
Will  of  James  Wood,  Esq.,  2d  and  3d  of  De- 
cember, 1834,"  sealed  with  an  impression 
bearing  the  deceased's  initials.  Now,  the 
affidavit  of  Mr.  PhiUpotts  was  a  very  im- 
portant affidavit  It  was  dated  the  2&th  of 
April,  and  it  expressly  stated  that  the  depo- 
nent, "as  a  coiufidential  friend  of  the  said 
deceased,  in  searching  amongst  the  deceased's 
papers  of  moment  and  concern,  found  in  a 
private  drawer  of  a  bureau,  which  was  locked 
up  in  a  closet  adjoining  the  bedroonit  in  which 
the  said  deceased  died,  the  envelope  marked 
C,  hereunto  annexed,  endorsed  *  The  will  of 
James  Wood,  Esq.,  2d  and  3d  Dec.  1834;' 
which  envelope  being  sealed  up»  was  then 
opened  by  the  deponent;  and  upon  opening 
the  same,  he,  this  deponent,  found  the  paper 
writines  now  hereunto  annexed,  and  respec- 
tively beginning  and  ending  as  aforesaid,  en- 
closed therein.  And  this .  deponent  having 
now  perused  and  inspected  the  said  several 
papers,  marked  A,  B,  and  C,  respectively^ 
saith,  that  the  said  paper  writings  are  now  in 
every  respect  in  the  same  pUght  and  condi- 
tion as  when  so  found  by  him  as  predeposed ; 
save  only  that  the  seal  of  the  said  envelope 
was  broken  open  by  this  deponent  at  the  time 
of  the  finding  the  same."  Now  nothinj^ 
could  be  more  satisfactory  than  this  affidavit 
to  show  that  these  x>apers  were  intended  by 
the  deceased  to  be  his  wiU  together,  notwith- 
standing that  one  of  them  purported  to  be 
merely  instructions,  and  the  other  to  be  a  re- 
gularly executed  wiU.  When  brought  before 
Uie  Court  they  were  attached  together  at  top 
and  bottom  by  a  wafSer,  and  endoeed  in  what 
had  been  a  sealed  envelope,  supenwribed, 
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"The  will  of  James  Wood,  Esq. ;"  and  under 
these  circumstances,  probate  in  common  form 
was  applied  for,  and  was  stoppted  bv  the 
caveat,  and  the  executors  were  ultimately  put 
on  proof  of  the  will  in  solemn  form.  Wnen 
Mr.  Pulley  declared  he  proceeded  no  further, 
the  only  parties  were  the  executors  and  Mrs. 
Goodlake,  and  it  would  not  have  been  a  very 
prudent  course  for  other  parties  to  have  op- 
posed the  will,  after  the  affidavit  of  Mr. 
FhiUnotts;  and  when  the  executors  pro- 
pouncied  the  papers,  it  appeared  that  Mrs. 
Goodlake  did  not  administer  a  single  interro- 
gatory to  their  witnesses.  It  was  ai>parent 
uiat  she  was  acting  in  concurrence  with  the 
executors,  from  tne  fact  of  their  proxies 
evidently  coming  fit>m  the  same  office,  the 
form  or  them  heing  *  quite  unusual  in  this 
court.  With  this  nominal  opposer,  the  execu- 
tors i)ropounded  the  instruments  in  an  aUeca- 
tion  in  the  form  of  a  eondidit,  pleading  that 
the  deceased  set  and  subscribea  his  name  to 
the  two  papers,  "  and  published  and  delivered 
the  same  as  together  containing  his  last  will, 
in  the  presence  of  three  witnesses." 
(TobeemUinued.) 


FORMS   OF   WRITS. 

(Concluded /romp,  285. J 

No.  XI. — fFrit  of  Fieri  Facias  on  an  order  for 
payment  of  money  made  m  an  inferior  court, 
and  removed  into  the  court  of  Queen* s  Bench. 

Victoria,  by  the  grace  of  God,  of  the  United 
kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith,  we  command  you  that 
of  the  eoods  and  chattels  of  C.  D.  in  your 

bailiwick,  you  cause  to  be  made  £ ,  which 

lately  in  [ineert  the  style  of  the  couri]^  by  a 
rule  of  the  said  court,  entitled,  &c.  las  the  case 
may  60],  were  b;^  the  said  court  ordered  to  be 
paid  by  the  satd  C.  D.  to  A.  B.,  and  which 

rule  was  afterwards,  on  the day  of , 

in  the  year  of  our  Lord ,  removed  into 

OUT  court  before  us  at  Westminster,  by  virtue 
of  an  order  of  our  said  court,  before  us  at 

Westminster  [or  of ,  one  of  the  Justices  of 

our  said  court  before  us  at  Westminster ,  as  the 
case  may  60],  in  pursuance  of  the  statute  in 
that  case  made  and  provided :  and  the  costs 
attendant  upon  the  application  for  tibe  said 
last-mentioned  order,  and  upon  the  said  re- 
moval, were,  on  the day  of in  the 

year  of  our  Lord ,  taxed  and  allowed  by 

our  said  court  before  us  at  Westminster,  at  the 

sum  of  £ ,     And  we  farther  command 

you,  that  of  the  said  goods  and  chattels  of  the 
said  CD.  in  yourbafliwick,  you  further  cause 

to  be  made  the  said  sum  of  £ (a),  together 

with  interest  on  the  said  two  several  sums  of 

£ and  £ ,  at  the  rate  of  four  pounds 

per  centum  per  annum,  from  the  said day 


(a)  The  costs  of  resaoviiig  the  rale  of  the  iaferior 
court  into  the  court  of  Queen's  Bench. 


of (6),  and  that  you  have  that  money/ 

with  such  interest  as  aforesaid,  before  us  at 
Westminster,  immediately  after  the  execution 
hereof,  to  be  rendered  to  the  said  A.  B.  for  the 
said  monies  by  the  said  rule  first  above  men- 
tioned, ordered  to  be  paid  by  the  said  C.  D. 
to  the  said  A.  B.,  and  for  costs  and  inteiest  as 
aforesaid;  and  that  you  do  all  such  things  as 
by  the  statute  passed  in  the  second  year  of  our 
reign,  you  are  authorised  and  required  to  do 
in  uus  behalf.  And  in  what  manner  you  shaU 
have  executed  this  our  writ  make  appear  to 
us  at  Westminster  immediately  after  the  exe- 
cution thereof,  and  have  there  then  this  writ. 
Witness,  Thomas  Lord  Denman,  at  West- 
minster, on  the day  of ,  in  the  year 

of  our  Lord . 

No.  XII. —  Writ  of  Fieri  Facias  on  an  order 
for  payment  of  money  and  costs  made  in  an 
inferior  court  and  removed  into  the  Court  of 
Queen's  Bench. 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 

Defender  of  the  Faith,  to  the  sheriff  of , 

greeting.  We  command  you  that  of  the  goods 
and  chattels  of  C.  D.  in  your  baiUwick  you 
cause  to  be  made  £-- — ,  which  lately  in  [m- 
sert  the  style  of  the  court'],  by  a  rule  of  the  said 
court  entitled,  &c.  [as  the  case  may  he]  were  by 
the  said  court  ordered  to  be  paid  by  the  said 

C.  D.  to  A.  B.,  and  also  £ for  the  costs  of 

the  said  rule  by  the  said  court  also  ordered  to 
be  paid  by  the  said  C.  D.  to  the  said  A.  B., 

which  saia  rule  was  afterwards,  on  the 

day  of ,  in  the  year  of  our  Lord , 

removed  into  our  court  before  us  at  West- 
minster, by  an  order  of  our  said  court  before 

us  at  Westminster,   [or  of  9  one  of  the 

justices  of  our  said  court  before  us  at  fFest" 
minster,  as  the  ease  may  be],  in  pursuance 
of  the  statute  in  such  case  made  and  pro- 
vided, and  the  costs  attendant  upon  the  appli- 
cation for  the  said  last-mentioned  order,  and, 

upon  the  said  removal,  were,  on  the day  of 

,  in  the  year  of  our  Lord ,  taxed  and 

allowed  in  our  said  court  before  us  at  West- 
minster at  the  sum  of  £ ,  and  we  further 

command  you  that  of  the  said  goods  and  chat- 
tels of  the  said  C.  D.  in  your  bailiwick  you 
further  cause  to  be  made  the  said  sum  of 

£ (c),  together  with  the  interest  on  the 

said  three  several  sums  of  £ and  £ ^ 

and  £ ,  at  the  rate  of  four  pounds  per 

centum  per  annum,  from  the  said day  of 

,  in  the  year  of  our  Lord (d),  and  that 

you  have  that  money,  with  such  interest  aa 
aforesaid,  beforeusat  Westminsterimmediately 
after  the  execution  heteof,  to  be  rendered  to 
the  said  A.  B.  for  the  monies  by  the  said  rule 


(6)  The  day  on  which  the  costs  of  remoTiog  the 
rale  of  the  iDfcrior  court  into  the  Court  of  Queen's 
Bench  were  taxed. 

(c)  The  costs  of  removing  the  rale  from  the  inferior 
court  into  the  court  of  Queen  ■  Bench. 

(d)  The  day  on  which  the  coctt  of  removing  the 
rale  from  the  inferior  coon  into  the  court  of  Queen's 
Bench  were  lixed. 
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fint  abo^e  mentSoned  ordered  to  be  paid  by 
the  §&id  C.  D.  to  the  said  A.  B.,  and  fer  costs 
and  interest  as  aforeaid,  and  that  you  do  all 
soch  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorised 
and  required  to  do  in  this  behalf,  and  in  what 
manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  at  Westminster  immediately 
after  the  execution  thereof,  and  have  there 
then  this  writ 

Witness,  Thomas  Lord  Denman,  at  West- 
minster, on  the day  of ,  in  the  year 

of  our  Lord . 

Dbnman. 

N.  C.  TiNDAL. 

Abinger. 

J.  LiTTLEDALB. 

J.  Vauohan. 
J.  Parke. 

J.  B.  BOSANQUBT. 

£.  M.  Alderson. 
J.  Patteson. 
J.  Gurnet. 

J.  WlLUAMS. 

J.  p.  Coleridge. 

T.  COLTMAN. 

T.  Erskinb. 


SPRING  ASSIZES. 

NORTHERN  CIRCUIT. 
Carlisle,  Feb.  28. 

Before  Mr.  Baron  Alderson. 

Doe  DEM.  QuATLE  17.  Nicholson. 
Ejectment — Marriage  Act  of  1822  made  all 
previous  marriaget,  by  parties  under  age^ 
without  consent,  valid,  provided,  the  joarties 
had  cohabited  together  as  man  and  wife. 
This  was  an  action  of  ejectment  by  the 
children  of  the  defendant's  sister,  who  had 
married  their  father,  under  a^,  without  the 
consent  of  her  parents,  by  which  the  validity 
of  the  marriage  was  denied,  and  the  plaintiffs, 
the  issue  of  uat  marriage,  said  to  be  illegiti- 
mate. 

It  appeared,  that  in  July,  1837,  Mr.  William 
Qnayle,  of  Whitehaven,  died,  possessed  of  the 
property  in  question.  He  had  had  two  brothers, 
John,  the  elder  and  father  of  the  plaintifEs, 
and  James,  the  younger.  James  still  survives. 
John  married  a  sister  of  the  defendant,  in 
181 7»  by  license.  She  was  under  age,  and 
there  was  no  consent  of  parents.  The  parties 
did  not  regularly  live  together,  but  he  residing 
at  Whitehaven,  frequently  visited  her  at  her 
fiither's  house.  He  afterwards  took  a  lodging 
£or  her  in  Whitehaven;  but  evidence  was 
given  to  show  that  the  marriage  was  not  dis- 
closed, and  that  even  his  fellow-workmen  did 
not  know  of  it  The  register  was,  however, 
produced,  and  the  only  miestion  on  that  part 
of  the  case  was,  whether,  oeing  by  license  and 
without  consent,  it  was  made  good  by  a  sub- 
sequent marriage  act.  This  point  the  Court 
decided  in  favour  of  the  plaintiffs.  John. had 
issue,  a  daughter,  Elizabeth,  and  a  son  John, 
bom  after  the  death  of  the  father,  who  himself 


died  about  two  years  after  the  marriage.  The 
mother  still  lives.  Some  time  after  the  death 
of  Mr.  Quayle,  who  died  in  1837,  as  before 
stated,  the  defendant,  in  consideration  of  5002., 

fot  a  convevance  from  James,  the  surviving 
rother,  of  all  his  right  and  interest  in  his  de- 
ceased father's  estate.  Under  this  deed, 
coupled  with  the  alleged  bastardy  of  the 
plaintifb,  the  defendant,  who  had  got  into 
possession  of  the  proper^,  sought  to  retain  it 
for  himself,  though  tnere  was  good  reason  to 
bcdieve  that  in  the  conveyance  by  James  it  was 
intended  that  the  defendant  should  be  a  trus- 
tee for  the  children,  by  being  their  next  friend. 
Mr.  Baron  Alderson  said  the  Marriage 
Act  of  1822  made  all  previous  marriages  with- 
out consent  valid,  provided  the  piuties  had  co- 
habited together  as  man  and  wife.  It  was 
proved  that  the  wife  of  John,  then  supposed 
to  be  a  spinster,  had  affiliated  her  chila  Eliza- 
beth upon  her  husband.  This  was  held  not 
to  rebut  the  proof  of  the  marriafi;e  by  the  re- 
gister, and  was  admitted  as  proof  of  cohabita- 
tion, so  as  to  satisfy  the  requirements  of  the 
statute. 

Verdict  for  the  plaintiffs. 

Newcastle,  March  2. 

Atkinson  v.  Bell  and  others. 

Cotd  Mines — liability  of  proprietors  of  coal 
mines  for  damage  done  to  the  vegetation  m 
adjacent  lands,  oy  smoke  and  gas,  produced 
from  working  the  mines. 

This  was  an  action  for  damans  against  the 
defendants,  the  owners  of  a  coal-pit,  by  reason 
that  the  waste  or  coal-dust,  thrown  from  the 
pit,  into  large  heaps,  which  either  ignited 
spontaneously,  or  was  set  fire  to  for  the  pur- 
pose of  consuming  it ;  and  the  smoke  and  gas 
arisinfi;  therefrom,  destroyed  the  vegetation  in 
the  plaintilTs  garden,  which  was  near  the 
coal-pit,  at  a  place  called  Cobble-Dean.  The 
defendants  had  compensated  him,  but,  as  he 
alleged,  never  to  a  sufficient  extent,  and  at 
length  the  effect  had  become  so  destructive 
that  he  had  brought  his  action  to  recover  the 
fiiU  amount  of  the  injury.  In  former  times  the 
case  had  been  decided  bv  a  person  on  each 
side  looking  at  it  On  tne  present  occasion 
the  same  method  had  been  attempted,  but 
failed,  and  the  defendants  had  paid  151.  into 
court  The  question,  therefore,  was  whether 
greater  damage  than  that  had  been  sustained. 

Witnesses  spoke  to  the  damage  done  to  po- 
tatoes, apple  and  pear  trees,  currant  and  goose- 
berry busnes,  hedges,  and  other  species  of  gar- 
den vegetation,  nuking  the  damage  amount  to 
about  45/. 

Mr.  Alexander  addressed  the  jury  for  the 
defendants,  and  threatened  the  plaintiff^s  case 
with  a  number  of  respectable  and  judgmatical 
opposing  witnesses.  The  first  he  called,  how- 
ever, spoke  to  having  seen  only  part  of  the 
damage,  and 

The  learned  Judoe  interposed,  and  propos- 
ed that  a  verdict  should  be  taken  for  the  plain- 
tiff* for  5/.  beyond  the  15/.  already  paia  into 
court — Agreed  to. 
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LIST  OP  SHERIFFS,  UNDER-SHERIFFS,  AKB  DEFUTISS  FOR  1839- 


Berkshire 

Jaertnck-^pofi' 
Tweed 

BriHel  (City  oT) 

BwkmghaemK 

Cambridgeeh.  ^ 
HuntingdoneK 


Caiifvr5.(Cityof) 
Cheehire 

CheeUr 

Cinque  PorU 
Cemwall 

CovmUry  (C.  of) 

Cumberland 

Derhyehire 

Devonshire 

Deireeishite 

Durham 
Mm 


ENGLAKD. 
Sheriffs. 

Levi  Amet,  of  EMt  Hyde,  Esq. 

Mortimer  George  Thovta,  of  Sul- 
hampsteftd-hotise,  Esq. 

Jobn  Wilson,  of  Berwick-upon 
Tweed,  Esq. 

Fmneis  Savage,  of  Bristol,  Esq. 

Benjamin  Way,  of  Deoham,  Esq. 

Sir  Richard  Hussey  Hnssey,  of  the 
Views,  Huntingdon,  Kmght 


J.  Mills  Davey  of  Canterbury,  Esq. 
Thomas  Hibbert,  of  Birtles,  Esq. 

Robert  Miller,  of  Chester,  Esq. 

His  Grace  the  Duke  of  Wellington 
Deeble  Peter  Hoblyn 

T.  Stephens,  of  Coventry,  Esq. 

Thomas  HarQey,  of  Gillfoot,  Esq. 


Bron^hton  Benjamin  Pegge  But- 
neU,  of  Beauefaief  Abbey,  Esq. 


Codrington,  Parr,  of  StouelasMte, 
Esq. 

J.  Weld,  of  East  Lnlworth,  Esq. 


Sir  William  Chaytor,  of  Witton* 

castle,  Bart 
John  Fletcher  Mills,  of  Lexden- 

park,  Esq. 


UndefskerMf  and  Depuiies, 
Office  hours,  the  same  as  Seai  Off^e. 
Mr.  Charles  Austin,  of  Luton— Z)cptt^y 
Mr.  Gnstavus  Thomas  Taylor,  18, 
Featherstone  -Buildings. 

—  John  Jackson  Blandy,  Readin? — 
Deputies f  Messrs.  Adlington  and  Co., 
1,  Bedford  Row. 

—  W.  WiUsby,  Berwick-upon-Tweed 
^Deputy,  Mr.  J.  W.  Bromley,  1, 
South  Square,  Gray's  Inn. 

—  William  Ody  Hare,  Bristol—^^en/f, 
Messrs.  Bridges  and  Mason,  28, 
Red  Lion  Sauare. 

—  J.  Springhall,  3,  Raymond  Build- 
vcm — Deputies^  Messrs.  SpringhaU 
and  Co.,  3,  Raymond  Buildings. 

—  Charles  Margetts,  Huntin^on  — 
Deputies,  Messrs.  Jones,  Trinder, 
and  Tudway,  1,  John  Street,  Bed- 
ford Row.  Houn  in  Term,  1 1  till  5. 
In  Vacation,  11  to  3,  except  between 
10  Aug.  and  24  October,  and  then 
from  11  to  2. 

—  Thomas  Wilkinson,  Canterbury — 
Deputy,  Mr.  Thomas  Rirk,  10,  Sy- 
mond's  Inn. 

—  James  Roscoe,  Enntsford,  Mr.  J. 
B.  Hostaee,  Chester,  Acting  U.  S. — 
Deputy,  Mr.  John  Cole,  4»  Adelphi 
Terrace. 

—  John  Finchett  Maddock,  Chester— 
Agents^  Messn.  Philpot  and  Son,  3, 
Soathampton  St,  Bloomsbory. 

—  Pain,  Dovet-^Jgents,  Messrs.  Egan 
and  Waterman,  23,  Essex  St,  Strand. 

Gazetted  on  Friday  last  in  the  room  of 
Sir  Richard  Rawlinson  Vyvyan  of 
Trelowavrent,  Bart. 

Messrs.  Troughton  and  Lee,  Coventry 
^-Z>0imlte«,  Messrs.  Austen  and  Hob* 
son,  4.  Raymond  Buildings. 

Mr.  Wilson  Perry,  of  Whitehaven— 
Deputy,  Mr.  William  E.  Stubbs,  15, 
Fiirnival*8  Inn. 

•»  Cmso,  of  Leek ;  Messrs.  Simpson, 
and  Messrs.  Simpson  and  Frear, 
Derby;  Acting  U.  8. — Deputies, 
Messrs.  Jennings,  Bolton  ana  Co., 
4,  Elm  Court. 

—  Charles  Braton,  Exetei^-Z>^piifi>#, 
Messrs.  Brunon  and  CUpperton,  17, 
Bedford  Row. 

Messrs.  Aldridge  andBartlett,  of  Pooler 
—-Deputy,  Mr.  Witham,  8,  Gtay^a 
Inn  Square. 

Mr.  W.  £.  Woeler,  DaAmm-^Depuiy, 
Mr.  J.  Griffith,  6,  Raymond  Bmlds. 

•^  Wm.  Mason,  Colchester— Z)jMiy, 

?[r.  T.  W.  Nelson,  1,  Kew  Court, 
emple< 
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Gloneetterikire 

GtavrMCof) 
Hamptkif 

Btrefordskire 

Hvt/mbhir4 


Mayxsard  Colchester,  of  Westbury- 
on-Severn,  Esq. 


Joho  Millf,   of  Bisteme    Ring- 
wood,  Esq. 

J.  Higford,  of  Abbey  Dore,  Esq. 


Charles  Benet  Drake  Garrard»  of 
Wheathampstead,  Esq. 

David   Salomons,  of  Bioom-hiU, 
Tonbridge,  Esq. 


&tf(T.&C.of 
the  Town  of) 

LaeuterskiTt 


HambMre 


LiiMM  (City 
sua  County  of 
the  City  of) 

Xnco^(CiCyof) 

Lmdon,  &  Mid' 


Joseph  Jones,  of  Kingston-npon- 
Hull.Esq. 

C.  Scaxisbrick,  of  Scarisbrick,  £sq» 

E.  DawsonyOf  Whatton-house,  Esq. 


George  Fieschi  Heneage^of  Hain- 
ton-haU,  Esq. 

T.  Ward  Griffith,  of  Lincoln,  Esq. 


John  Sharp,  of  Lincoln,  Esq. 
Mr.  Alderman  Thomas  Johnson 

Mr.  Alderman  Thomas  Wood 


l^$nBiiih  (C«  of)    Henry  Woodcock,  of  Norwich,  Esq. 

MonaunUhskire      Colthnrst  Bateman,  ofBertholey- 
house,  Esq. 

IftwcatU^wpottr    WilHam  Brownsword  Proctor,  of 
Tync  Newcastlo-upoB-Tyne,  Esq. 

Korfrlk  Sir  Thomas  Hare,  of  Stow  Bar- 

dolph,  BarU 

NorthampUm'        William  Drayson,  of  Floore  Fields 
'Atme  House,  Esq. 

NorthMmherUmd    J.  Davidson,  of  Ridley-Hall,  Esq. 

^ottn^AmMAm   John  Evelyn  Denison,  of  Ossing- 
ton,  Esq. 

Ntmgham  Francis  Butcher  Gill,  of  Notting- 

(Townof)  ham,  Gent 


Mr.  J,  Pitts,  Exeter— Z>m</tci.  Meisza. 
EeddellandBaker,d6,Tenchurch  St. 

—  J.  Bumip,  of  Gloucester — Deputies, 
MessrsL  White  a»d  Whitmore,  U» 
Bedford  Row. 

Inquire  of  Messrs.  White  and  Whit* 

more,  11,  Bedford  Row. 
Messrs.  Woodham  and  Seagram,  Win- 

ehester — Deputies^  Messrs.  Hicks  Sc 

Braikenridge,  1 6,  Bartlett's  Buildings 
Mr.  Nicholas  Lanwarne,  Hereford — 

Deputies^  Messrs.  Simpson  &  Moore, 

5,  Fumival's  Inn. 

—  G.  Nicholson,  Hereford— Z)^i*afl»r 
Messrs.  Hawkins  and  Co.,  2,  New 
Boswell  Court. 

•^  Wm.  Woodgate,  of  Lincoln's  Inn— 
Deputies^  M^rs.  Palmer  and  Co., 
24,  Bedford  Row.— Hours  in  Term, 
U  to  5.  In  Vacation,  U  to  3,  ex- 
cept between  10th  Aug",  and  24th 
October,  and  then  from  11  to  2. 

—  J.  Hewitt  Galloway,  of  Kineston- 
upon-Hull — Deputies f  Messrs.  Hicks 
and  Marris,  5,  Uray*8  Inn  Square. 

^  Thomas  Part,  Wigan— />«naie«, 
Messrs.  Adlington  &  Co.,  Bedford  R. 

—  Roger  Miles,  Leicester — Deputies, 
Messrs.  R.  M.  &  C.  Baxter,  LincoUi't 
Inn  Fields. 

-^  Daubney,  Market  Rasen,  Mr.  Wil« 
liams,  Lincoln,  Acting  U.S.^/>epiiiy, 
Mr.  Thos.  Kirk,  10,  Symond's  Inn. 

—  John  Philip  Dyott,  Lichfield— Z>t^ 
puties,  Messrs.  Baxter,  48,  Lin.  Inn  F. 

—  Richard  Mason,  of  Lincoln — De- 
puties, Messrs.  Willis  and  Co.,  6^ 
Tokenhouse  Yard. 

—  Saml.  FrederickLangham,  10,  Bart- 
lett's Buildings  —  iSfecoiutoVt  Offietif 
5,  BasinghalTStreet 

—  Robert  Ellis,  2,  Corbett  Court, 
Gracechurch  Streetr—Sheriff  ^  Mid- 
dlesex's Office,  24,  Red  Lion  S(^uare. 

<~  Arthur  Dalrymple,  of  Norwich — 
Agents,  Messrs.  Adlington  and  Co., 
1,  Bedford  Row. 

—  Henry  Mostyn,  of  Usk — Deputies, 
Messrs.  White  and  Whitmore,  II, 
Bedford  Row. 

--  Thomas  Chater,  of  Newcastle-upoQ- 
Tyne  —  Agads,  Messrs.  Bell  and 
Broderick/^w  Church  Yard. 

—  Boys  Aldham,  Lynn  —  Deputies, 
Messrs.  Jones,  Trinder  andTudway, 
1,  John  St.  Bedford  Row.— Hours, 
same  as  Cambridgeshire. 

Messrs.  Flesher  &  Blcncowe,  North- 
ampton— Deputies,  Messrs.  Austen 
and  Hobson,  4,  Raymond  Buildings. 

Mr.  J.  Adunson,  Newcastle-upon-Tyne 
•^Deputies,  Messrs.  Clavton  and 
Cookson,  6,  New  Square,  tine.  Inn. 

—  P.  R.  Falkner,  Newark,  Mr.  John 
Brewster,  NoUingham,  Actmg  U.  S. 
—  Deputies,  Messrs.  Capes  and 
Stuart,  48,  Bedford  Row. 

—  Christopher  Swann,  Nottin^iam-^ 
Agents,  Messrs.  Holme  and  Co.,  10, 
mw  Inn. 
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Oxfordshire         John  Harrison  Slater  Harrison,  of 
Shelswell,  Esq. 

PooU  (Town  of)    W.  Adey,  of  Poole,  Esq. 

Rutlandshire         John  Monkton,  of  Seaton,  Esq.    - 

Shropshire  P.  Brooghton,  of  Tonstall,  Esq.   - 


Somersetshire  Sir  William  Coles  MedLycott,  of 
Milbume  Port,  Bart. 

Southampton         William  Hooke  Steere,  of  South- 
(Town  of)  ampton,  Esq. 

Staffordshire         W.Moofe,ofWychdon-lodge,Esq. 
Suffolk  A.  J.  Brook,  of  HomingsheathyEsq. 

Surrey  S.  Paynter,  of  Richmond,  Esq.     - 

Sussex  Thomas  Prewcn,    of  Bricwakll- 

house,  Northiam,  Esq. 

Warwickshire  Sir  Francis  Lawley,  of  Middleton- 
hall,  Bart 

WestmorUsnd         The  Earl  of  Thanet 


Wiltshire  Charles  Lewis  Phipps,  of  Wans- 

house,  Esq. 

Worcestershire      William   Congreve   Russell,   of 
Kingsheath,  Esq. 


WoTcesteriC.  of)    John  Hall,  of  Worcester,  Esq. 


Yorkshire  Char.  Robert  Tempest,  of  Brough- 

ton,  Esq. 
York  (City  of)     E,  Horsefall  Roper,  of  York,  Esq. 


Mr.  S.  Cooper,  Henley-upon-Thame 
Deputy^  Mr.  Charles  Berkeley,  52, 
Lincoln's  Inn  Fields. 

—  Thomas  Arnold,  Poole  —  Deputy ^ 
Mr.  G.  Weller,  29,  Essex  Street. 

—  Hall,Uppingham— Z?epu<te«,Mes8r8 
Allan  and  Benbow,  1,  Stone  Build- 
infifs,  Lincoln's  Inn. 

—  Cresswell  Pigot,  Market  Drayton, 
Mr.  J.  Peile,  Shrewsbunr,  Acting 
U.  S. — DanUies,  Messrs.  Alban  and 
Benbow,  1,  Stone  Buildings,  Lin* 
coin's  Inn. 

—  Edward  Coles,  Taunton — DeputieSf 
Messrs.  W.  and  £.  Dyne,  61,  Lin- 

.    coin's  Inn  Fields. 

—  Richard  Blanchard,  Southampton, 
A^ent,  Mr.  J.  M,  Cleobnrey,  21,  War- 
wick Street,  Regent  Street 

Messrs.  Keen  and  Hand,  Stafford — De- 
putiest  Messrs.  White  and  Whitmore, 
11,  Bedford  Row. 

Messrs.  Wayman  and  Green,  Bury  St. 
Edmunds-— Z>«pu/te«,  Messrs.  Walter 
and  Pemberton,  4,  Symond's  Inn. 

Mr.  J.  Smallpiece — Deputies^  Messrs. 
Jenkins  ana  Abbot,  Sheriff's  Offiee^ 
10,  New  Inn. 

—  Thomas  France,  Bedford  Row. — 
Hours— see  "Kent" 

—  J.  W.  Unett,  Birmingham — Depu- 
ties, Messrs.  Tooke  and  Son,  39,  Bed- 
ford Row. 

—  John  Heelis,  Appleby,  Perpetual 
Under  Sheriff— D^^y,  Mr.  G.  M. 
Gray,  9,  Staple  Inn. 

—  Wm.  Edward  Tugwell,  of  Devizes — 
Deputies,  Messrs.  Hilliers  and  Co., 
6,  Raymond  Buildings. 

—  John  Arnold,  of  Birmingham, 
Messrs.  Gillam  and  Son,  Worcester, 
Acting  U.  S.  —  Deputies,  Messrs. 
Austen  and  Hobson,  4  Raymond 
Buildings. 

—  Edwara  Corles,  of  Worcester,  Mr. 
Robert  Gillam,  Worcester,  Acting 
U.  S. — Agents,  Messrs.  Austen  and 
Hobson,  4,  Raymond  Buildings;  or 
Messrs.  Cardafe  and  Co.,  2,  Bed- 
ford Row. 

—  Seymour,  of  York  —  Deputy,  Mr. 
Witham,  8,  Gray's  Inn  Square. 

—  J.  Brook,  of  York — Agents,  Messrs. 
Bell  and  Brodericki  ocm  Church 
Yard. 


(To  he  concluded  in  our  next.) 
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Betibw  of  Nfiw  Books. 

The  whole  Town  and  Country  Practice  of 
theCourtfor  relief  of  InbolyvstDe&iokb^ 
with  full  Instructions  to  Creditors^  and 
aUformSy  rules^  and  orders  of  the  Courty 
under  \  S;  2  Vic.  cap.  110.     By  Robert 
Allen,  Esq.  Barrister  at  Law.     London, 
Shaw  and  Sons,  137  &  138,  Fetter  Lane, 
1839. 
A  well  written  work  of  this  sort  is  much 
needed  bj  the  profession  generally,  and  now 
that  the  practice  of  the  Insolvent  Debtors' 
Court,  under  the  statute  abolishing  arrest 
upon  mesne  process  has  become  somewhat 
settled — for  it  will  be  found  in  the  result  of 
the  circuits  to  be  not  completely  settled^ — 
such  a  work  will  prove  particularly  accept- 
able tojpractitioneni  in  that  court. 

The  work  before  us  is  well  arranged,  and 
adapted  not  only  for  practice,  but  for  general 
use.     The  author  says  in  his  preface— 

**  The  great  changes  which  empower  an  in- 
solvent in  execution  to  be  bailed,  and  the  cre- 
ditor to  petition,  have  been  treated  at  length — 
the  forms  have  been  closelv  examined  at  the 
several  offices,  and  the  work  ivill,  it  is  hoped, 
be  found  a  correct  guide  to  the  practice ;  more 
than  to  render  it  so,  has  not  been  the  ambidon 
of  the  author.*' 

This  is  the  author's  account  of  his  book ; 
in  which  we  see  nothing  to  complain  of, 
but  we  do  complain  at  seeing  a  book  divided 
iniopartSy  without  a  table  of  contents,  as  is 
the  case  here ;  such  neglect  has  the  appear- 
ance of  baste,  or  as  some  would  say  of 
••*  book-making,"  which  every  one  under- 
stands, but  which  we  do  not  attribute  to 
this  author;  indeed  we  think  his  work 
deserving  the  attention  of  the  profession. 

Monthly    Index  to  the    Metropolitan 
Morning     Papers  —  Times^    Morning 
Chronicle^  Morning    Herald,    Morning 
Posty  and  Morning  Advertiser^  for  Fein 
ruary  1839,  from  the  25th  January  to 
the  23rd  February.    Published  by  James 
Wyld,  Charing  Cross,  East.     Price  One 
Shilling. 
This  is  a  publication  iluit  will  be  found  very 
useful  to  most  persons.     The  publisher  de- 
scribes its  purchasers  as  consisting  of  "Mem- 
bers of  the  Legislature,  men  of  science,  and 
men  of  business,"  to  whom  it  affords  a 
Tcady  index  to  all  the  passing  events  of  the 
month  that  may  have  been  recorded  in  the 
four  popular  Morning  Newspapers. 


PLINTOFF 

ON   THE 

LAWS  OF  REAL  PROPERTY. 
CiSee  our  JReview  of  this  work^  ante  p.  271.  J 

to  the  editor  of  the  legal  guide. 
6,  Stofte  BuHdingSy  Lincoln's  Inn^ 
23rd  February^  1839. 
Mr.  Flintoff  presents  his  compliments  to 
the  Editor  of  Uie  Le^l  Guide,  and  begs 
leave  to  call  his  attention  to  the  fact,  that 
the  number  of  pages  in  the  first  volume  of 
the  Law  of  R^  Property,  is  about  100 
more  than  stated  in  his  criticism.  The 
mistake,  which  is  natural,  arises  &om  the 
earlier  part  of  the  volume  having  been  in- 
serted after  the  rest  waa  completed,  accord- 
ing to  an  alteration  in  the  mode  of  treating 
the  subject,  and  it  will  be  seen  that  that 
part  is  numbered  diiSerently. 


KvainM  of  ti^e  Courts. 

COURT  OP  CHANCERY. 
Appeal  Motions — Brickfordv.  Skews,  by 
order — Hill  v.  Gromme — Stedman  v.  Webb-— 
Dublis  V.  Flint — Iken  v.  Gair — Attorney-Ge- 
neral V.  Clark. 

VICE-CHANCELLOR'S  COURT. 

Short  causes — Ingram  v.  Smith — Attorney- 
General  V.  Rowley — Hessay  v,  Nutt — Slater  v. 
White — Attorney-General  v.  Green — Oswin  v. 
Shand,  and  Petition — ^FoUitt  v.  Mann — Holt  v. 
Frcwin — Dodsworth  v.  Westmoreland — ^Ferria 
V.  Ferris — ^Clarke  v.  Stewart,  further  directions 
— ^Price  V.  Munce,  ditto — ^Bedford  v.  Burke, 
ditto — Browne  v.  Browne,  ditto. 

After  which,  unopposed  petitions,  of  which 
twenty-five  are  in  the  list. 

After  the  petitions — Cole  v.  Hall,  demurrer 
— Ormerod  v.  Haig,  ditto— Morris  v.  Lan^ham, 
part  heard — ^The  same  v.  The  same,  ditto— 
tiowry  V.  Fulton — Richton  v.  Cobb,  by  order 
— ^De  Yisme  v.  De  Visme,  exceptions. 

ROLLS'  COURT. 
Cottrell  V.  Watkins,  part  heard — Earl  of 
Ilchester  v.  Carnarvon — Pogson  ©.  Thomas, 
exceptions — Scoons  v.  Morrell,  exceptions, 
further  directions,  and  costs — Hancock  v.  Gil- 
bard,  further  directions,  costs,  and  two  peti- 
tions—Paul tJ.Meek— BitteU  v.  Tumley— Bos- 
worth  V.  Tacker — Ryder  v.  Woolley — ^Brown 
V.  Browne — Low  v.  Carter— Evans  v.  Evans. 

QUEEN'S  BENCH. 
Sittinn  at  Nisi  Prius,  appointed,  to  be  held 
in  Middlesex  and  London,  before  the  Rig^ht 
Hon.  Thomas  Lord  Denman,  Lord  Cmef 
Justice  of  the  Court  of  Queen's  Bench,  in  and 
after  Easter  Term.  1839. 

In  Tebm. 
uiddlbsex.  london. 

Tuesday  -  April  16, 
Friday    -   April  19. 


Monday   -  May  6. 


Tuesday     -    May  7. 
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Butinsu  in  th$  Courts^  SfC. 


Thursday    •  May  9, 

And  five   following 

days. 


Aftsr  T8RM« 


Friday     -     May  10 
To  adjourn  to  a  cer- 
tain day,  but  not  to 
try  causes. 

The  court  will  sit  at  U  o'clock  in  Tenn,  in 
Middlesex;  at  12  in  London;  and  in  l«oth  at 
half^ast  9  after  Term. 

N.  B.  Long  catises  will  probably  be  post- 
poned from  Uie  16th  and  the  19th  of  April 
to  the  9th  of  May ;  and  all  other  causes  on  the 
hsts  for  the  16th  and  19th  of  April  will  be 
taken  from  day  to  day  imtil  they  are  tried. 

Undefended  causes  only  will  be  taken  on 
the  6th  of  May. 

Short  defended  as  well  as  undefended  causes 
entered  for  the  sitting  on  May  7  will  be  tried 
OB  that  day,  if  the  plaintiffs  wish  it,  unless 
there  be  a  satisfactory  affidavit  of  merits. 


TO  CORRESPONDENTS. 

"Tyro." — Do  you  not  ask  too  much  from 
us  ?    We  win  think  about  it. 

''  R.  P/'*^Under  coii0ider»tioii. 

"J.  E."  is  not  neglected. 

A  subscriber  shall  be  attended  to  next 
week 

«'  B.  H.  T,"  ahaU  hare  attention. 

^^Jftnof."— Thanks.  See  the  Errata, 
such  an  error  of  the  pren  is  almost  inex- 
cusable. 

TO  SUBSCRIBERS. 

A  complete  Index  to  this  work,  with  a 
Title  Page»  will  be  published  eyery^  six 
months. 

This  Paper  will  be  forwarded,  postage 
free,  to  any  part  of  the  United  Kingdom,  to 
Annual  Subscribers.  Subscription,  1/.  lOf. 
for  the  year,  to  be  paid  in  advance. 

ERRATA 
Pigs  295,   fint  liiM,  (br   '•'  HonoaraUe."  r^mi 
<'  Ri|bt  Uoooarable/'  sf  our  MS.  intuidtd. 

P»««  276,  Jcr  "  Problen  XIX,"  ritd  "  Problem 
XVlil." 

Just  PMuUA-^^prioa  \L  bs,,  bds.       ^ 
Under  the  Sanction  of;  and  Dedicated  hj 
especial  command  to,  Her  Majbstt, 

COMMENTARIES  on  the  CONSTITU- 
TION and  LAWS  of  ENGLAND,  in- 
corporated with  the  PoLiTiciL  Text  of  the 
late  J.  L.  Ps  LoLMB,  LL.D.  Advocate; 
«abncing  the  Alterations  to  the  present 
Time.  By  Thokas  Gboros  Western,  Esq., 
F«  B.  A.  8.,  of  the  Middle  Temple. 

«  This  is  a  work  of  great  talent;  it  is  one 
•Iso  of  grest  labour  and  earefol  tend  extensire 
TCstsrch  {  and  we  are  satisfied  that  it  will  eren- 
tually  become  a  standaid  book.  It  is  a  work 
which  is  well  adapted  for  the  general,  as  well 
«s  the  professional  reader,  for  it  treats  of  those 
constitutional  topics  whic^  interest  bH  classes 
of  her  Majesty's  subjects.  Mt;  Western  dis-  I 
plafsezeellent  Jvdgment  in  regard  to  the  ar- 1 


rangement  of  his  book.  His  own  remarks  and 
additional  matter  are  skilfully  incorporated 
with,  or  appended  to  the  text  of  De  Lolme,  as 
circumstances  sup^gested.  He  has  brought  his 
information  and  facts  down  to  the  latestperiod ; 
and  in  an  Appendix  which  he  has  judiciously 
added,  he  has  given  the  new  code  of  laws  re- 
gulating real  property  and  testamentary  dis- 
positions. This  latter  part  of  the  work  is 
exceedingly  valuable,  llie  work  is  yery  pro- 
perly exempted  from  every  thingof  apolincal 
character.  We  are  glad,  however,  to  perceive 
that  the  author  has  not  shrunk  from  the  unre- 
served expression  of  his  opinions  on  several 
subjects  bearing  immediately  on  the  great  in- 
terests of  justice,  humanity,  and  reli^on,  which 
naturally  came  in  his  w&j.  We  rally  concur 
with  him  in  all  he  has  said  in  reprobation  of 
imprisonment  for  debt,  and  in  o^tosition  to 
the  infliction  of  capital  punishments.  Mr. 
Western,  we  repeat,  has  produced  a  work  of 
great  and  permanent  value.  He  is  a  man  of 
sound  jud^ent,  and  of  extensive  informatioB 
on  the  topics  tr^ted ;  while  he  expresses  him^ 
self  with  much  clearness  and  precision.  De 
Lolme's  book,  which  had  in  a  manner  become 
obsolete,  in  consequence  of  the  great  altera* 
tions  wl^eh  have  taken  place  in  our  laws  since 
it  was  written,  has  now  all  the  freshness  of  » 
work  written  within  these  last  six  montfa8."*-r 
Mormng  Poiper. 

"  There  are  few  readers  in  the  slightest 
decree  acquainted  with  the  principles  of  thf 
Bntish  Constitution  who  are  not  well  ae« 
quainted  with  M.  De  Lolme's  popular  treatise 
on  the  ffovemment  and  Laws  of  England — 
a  work  deservedly  rerarded  as  only  second  in 
interest  to  the  admir»>le  Commentaries  of  Sir 
William  Blackstone.  But  as  many  most  im*- 
portant  changes  have  taken  place  in  the  Con* 
stitution  of  England  since  1784,  when  De 
Lolme  published  the  last  edition  of  his  work — 
particularly  as  regards  the  principles  of  tnx 
penal  and  crimintd  codes,  and  the  regulations 
of  the  elective  franchise — Mr.  Western  has 
undertaken  the  arduous  and  hitherto  unat- 
tempted  task  of  striking  out  from  the  text  of 
De  Lolme  the  portions  of  his  treatise  which 
have  become  omolete,  and  interweaving  in  the 
body  of  the  work  the  history  of  all  tl^  prin** 
cipal  recent  changes  which  have  been  effected 
in  the  Laws  and  the  Constitution  of  Parlia- 
ment, in  order  to  render  it  a  safe  and  trust- 
worthv  guide  to  readers  of  the  present  day. 
Mr.  Western's  exeeutioB  of  this  design,  is  at 
once  great,  laborious,  and  laudable,  and  well 
deserves  to  become  popular." — Ths  Sun. 
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LAWS  OF  REAL  PROPERTY. 

Essay  I. 
(Qmimuedflrompoffe  274.) 

miTBB  TITLE  A   PURCHASER  HAY 
REQUIRB. 

Tke  New  Statute  of  Limitatums  relating  to 
IM  Propertjf,  3  &  4  W.  4.  c.  27. 

TJ-^^lNG^g*^®*  ^'^^  only  our  own  opinion, 
XI  Imt  the  opinions  of  some  of  the  lead- 
ing conyejancers  upon  the  question — ^What 
TWea  Purchaser  must  now  require? — we 
think  it  necessary  to  shew  in  what  manner 
the  courts  are  disposed  to  give  effect  to  the 
new  Statute  of  Limitations.  The  folio  wiog 
case,  (a)  argued  upon  a  writ  of  error  in  the 
Exchequer  Chamher,  Trinity  Term,  7  W.  4. 
applies  to  sec  2,  3,  and  15,  hy  which  the 
doctrine  of  nan-advene  possession  was  held  to 
be  done  away  with,  hy  ss.  2  &  3,  except  in 
the  cases  provided  for  hy  sec.  15,  and  that  an 
ejectment  must  he  brought  within  twenty 
years  after  the  original  right  of  entry  of  the 
pkintiff,  (or  of  the  party  uuder  whom  he 
cUims)  accrued,  whatever  be  the  nature  of 
the  defendant's  possession. 

An  action  of  ejectment  was  commenced 
in  Hilary  Term,  1834,  to  recover  possession 
of  copyhold  premises,  in  the  parish  of 
Lodera^  in  the  county  of  Dorset,  (being  the 
same  premises  claimed  in  the  cause  of  Doe 
d.  Knight  «•  Nepeem,  (b)  and  was  tried  be- 
fore Patterson,  J.  at  the  Dorsetshire  spring 


(«)  Mepean  «.  Doe  dam.  Knight,  2  Maeaon  &  W. 
894. 

(k)  6  Bud.  &  AM.  88.  S.  C.  nomine  Doe  dem. 
Sltdt  e.  Nepeaa,  2  N«t.  k  M.  219. 


assizes,  1 835,  when  the  following  evidence 
was  given  on  the  part  of  the  plaintiff: 

2nd,  Jan.  1788. — At  a  court  held  this 
day  for  the  manor  of  Loders^  Matthew 
Knight  took  of  the  lord  certain  copyhold 
tenements,  called  the  Roofless  Living  and 
Home  Living,  (being  part  of  the  premises 
in  question inthis  case),  to  hold  to  him,  the 
said  Matthew  Knight  and  Edward  Knight 
(his  brother),  and  Elizabeth  Mary  Davies, 
for  their  lives,  and  for  the  life  of  the  longest 
liver  of  them  successively. 

16th  Oct.  1794.— At  a  court  held  this 
day,  the  said  Matthew  Knight,  took  of  the 
lord  a  certain  copyhold  tenement  called 
Maby's  Hay,  (being  other  part  of  the 
premises  in  question)  to  hold  to  him  the 
said  Matthew  Knight  and  Rice  Davies 
Knight,  his  son,  for  their  lives,  and  the  life 
of  the  longest  liver  of  them,  successively, 
in  reversion,  immediately  after  the  determi- 
nation of  the  estate  of  Henry  Budden 
therein. 

20th  March,  1797.— At  a  court  held  this 
day,  George  Bagster  and  Nathaniel  Taylor, 
as  assignees  of  the  said  Matthew  Knight,  a 
bankrupt,  were  admitted  tenants  to  the  said 
tenements  called  Roofless  Living,  Home 
Living,  and  Maby's  Hay,  except  out  of  the 
latter  as  to  one  close  called  Sheep  Acres,  to 
which  they  were  admitted  tenants  in  rever- 
sion of  the  said  Henry  Budden. 

At  the  same  court,  George  Knight  took 
of  the  lord  the  reversion  of  the  said  tene- 
ments, called  Roofless  Living  and  Home 
Living,  to  hold  to  Paul  Slade  Knight  (the 
lessor  of  the  pkintiff )  and  Thomas  Clothier 

A  A        L$mdmt  FnmUd  kg  SUwmi  tmd  Mmrrmt,  OU  Baikif. 


Digitized  by 


Google 


306 


Laws  of  Real  Property. 


Knight,  BODS  of  the  said  George  Knight, 
for  their  lives,  and  the  life  of  the  longest 
liver  of  them  successively,  after  the  deter- 
mination of  the  estate  and  interest  which 
the  said  George  Knight  claimed  to  have  for 
the  life  of  the  said  Matthew  Knight^  his 
brother. 

And  at  the  same  court,  there  was  entered 
a  letter  of  attorney,  dated  iSth  March, 
1797,  whereby  the  sud  George  Bagster  and 
Nathaniel  Taylor  appointed  Ricliard  Tra- 
vers  their  attorney,  to  take  admittance  of 
the  said  tenements  called  Roofless  Living, 
Home  Living,  and  Maby's  Hay,  together 
with  the  said  close  called  Sheep  Acres,  and 
to  surrender  the  same  to  the  use  of  the  said 
George  Knight,  his  executors,  administra- 
tors, and  assigns,  for  the  life  of  the  said 
Matthew  Knight. 

In  August  1806, Thomas  Clothier  Knight 
died.  In  December  in  the  same  year,  or 
early  in  1807,  Matthew  ICnight  went  to 
America ;  and  in  the  month  of  May,  1 807, 
a  letter  was  received  from  him,  but  he  was 
never  heard  of  afterwards. 

Matthew  Knight  was  in  possession  of  the 
premises  in  question  for  the  three  years 
precedmg  his  bankruptcy,  which  happened 
in  1797;  and  after  that  event  George 
Knight  entered  into  possession  of  the  same 
premises  as  the  purchaser  of  Matthew 
Knight's  interest,  and  continued  in  such 
possession  till  his  death,  but  he  was  never 
actually  admitted  tenant  to  the  lord. 

On  the  1st  August,  1807,  George  Knight 
executed  an  indenture  of  mortgage  to  the 
said  Richard  Travers,  of  all  the  said  pre- 
mises, for  the  term  of  seventy  years,  if  the 
said  Matthew  Knight  should  so  long  live, 
for  securing  the  payment  of  two  several 
sums  of  838/.  and  375/.  Soon  after  the 
date  of  this  mortgage,  aU  the  premises  were 
sold  to  Sir  Evan  Nepean,  the  father  of  the 
defendant  in  this  action,  (the  plaintiff  in 
error,)  but  the  purchaser  was  never  ad- 
mittted  tenant  to  the  lord ;  and  if  any  for- 
mal conveyance  was  executed,  it  had  been 
lost. 

On  the  12th  December,  1807,  George 
Knight  died. 

On  the  sixth  April,  1808,  Sir  Evan 
Nepean  granted  a  lease  of  the  premiaee  to 


the  said  Richard  Travers  for  the  term  of 
fourteen  years  from  this  date,  and  Travers 
underlet  the  premises  to  George  Way,  who 
occupied  them  from  the  death  of  the  said 
George  Knight  in  1807,  to  the  death  of 
Travers  in  1813.  Shortly  after  Travers' 
death,  the  premises  were  surrendered  by  his 
executors  to  Sir  Evan  Nepean,  who  con- 
tinued in  possession  thereof  by  himsdf  or  his 
traants,  from  thence  until  his  death  in  1822; 
and  from  that  time  to  the  present  the  de- 
fendant Sir  Molyneux  Nepean  has  heen 
in  the  possession  thereof. 

Upon  these  facts,  tnco  quefttom  were 
raised  at  the  trial — 

Firsty  Whether  it  was  incumbent  on  the 
lessor  of  the  plaintiff  to  prove  that  the  said 
Matthew  Knight  was  actually  alive  within 
twenty  years  next  before  the  commence- 
ment of  the  action. 

Secondly^  Whether  it  appeared  upon  the 
evidence  that  there  had  been  an  adverse 
possession  of  the  premises  against  the  lessor 
of  the  plaintiff,  for  twenty  years  before  the 
action  brought.  The  learned  judge  stated 
his  opinion  to  the  jury  as  to  the  first  point, 
that  it  was  incumbent  on  the  lessor  of  the 
plaintiff  to  prove  that  Matthew  Knight 
was  actually  alive  within  twenty  years,  and 
that  he  had  not  proved  it ;  and  as  to  the 
second  point,  that  if  Sir  Evan  Nepean  took 
as  purchaser  of  the  interest  of  George 
Knight,  then  his  possession  had  not  been 
adverse  for  twenty  years,  because  it  could 
not  be  adverse  so  long  as  it  was  uncertain 
whether  Matthew  Knight  was  alive  or  dead, 
which  it  was  up  to  May  1814.  The  jury 
found  that  Matthew  Knight  was  not  proved 
to  have  been  actually  alive  within  tfC€nty 
yearg  next  before  the  commencement  of  the 
action^  but  that  it  did  not  appear  by  the 
evidence  that  there  had  been  an  adverse 
possession  of  twenty  years  as  against  the 
lessor  of  the  plaintiff:  and  the  verdict  was 
thereupon  entered  for  the  plaintiff. 

The  lessor  of  the  plaintiff  excepted  to  the 
opinion  of  the  learned  judge  on  the  first 
point,  and  the  defendant  to  his  opinion  on 
the  second  point;  and  cross  biUs  of  exceptions 
were  tendered  and  sealed  accordingly,  and 
writs  of  error  sued  out  therein,  {a) 
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Lord  Dskman,  C.  J.  delivered  the  opinion 
t>F  the  court,  and  said,  Two  questions  arose  : 
Firsts  whether  the  lessor  of  the  plaintiff  was 
bonnd  to  give  some  evidence  as  to  the  pre- 
cise time  of  Matthew  Knight's  death,  in 
order  to  shew  thai  he  had  hrought  this  ac- 
tion within  twenty  years  of  his  death,  or 
whether  the  presumption  of  his  heing  alive 
continued  to  the  last  moment  of  the  seven 
years  since  he  was  last  heard  of,  when  the 
law  presumes  that  he  was  dead,  and  which 
was  within  twenty  years  next  before  the 
vommenoement  of  the  action?  Seeondfyy 
whether,  on  the  supposition  that  the  de- 
fendant came  in  as  a  purchaser  of  George 
Knight's  interest,  there  had  been  twenty 
years'  adverse  possession  as  against  the  lessor 
of  the  plaintiff. 

The  learned  judge  told  the  jury  it  was 
incumbent  on  the  lessor  of  the  plaintiff,  to 
prove  that  Matthew  Knight  was  actually 
sdive  within  twenty  years  before  the  com- 
mencement of  the  action,  and  that  he  had 
not  proved  that  fact  by  merely  shewing  that 
seven  years  since  he  was  last  heard  of — ex- 
pired within  twenty  years  next  before  the 
commencement  of  the  action :  on  which  the 
counsel  for  the  lessor  of  the  plaintiff  tender- 
ed a  bill  of  exceptions.  The  learned  judge 
also  told  the  jury,  that  if  they  were  of 
opinion  that  the  defendant  took  as  pur- 
chaser of  the  interest  of  George  Knight,  his 
possession  had  not  been  adverse  for  twenty 
years,  because  it  could  not  be  adverse  as 
long  as  it  was  uncertain  whether  Matthew 
Knight  was  alive  or  not,  which  it  was  up  to 
May,  1814.  Upon  this  the  counsel  for  the 
defendant  tendered  a  bill  of  exceptions.  The 
jury  found  that  it  was  not  proved  that 
Matthew  Knight  was  alive  within  twenty 
years,  but  that  it  did  not  appear  that  there  was 
an  adverse  possession  of  twenty  years;  and, 
under  the  learned  judge's  direction,  they 
found  their  verdict  for  the  lessor  of  the 
plaintiff. 

It  seems  the  statute  of  the  3  &  4  W.  4. 
c  37,  was  not  adverted  to  at  the  trial,  but 
only  on  the  case  being  argue^  before  the 
court.  We  are  all  clearly  of  opinion  that 
the  second  and  third  sections  of  that  act 
(which  fiame  into  operation  on  the  1st  of 
January,  1S34,  seventeen  days  before  this 


action  was  commenced)  have  done  away 
with  the  doctrine  of  non-adverse  possession, 
and,  except  in  cases  falling  within  the  fif-^ 
teenth  section  of  the  act,  the  question  is, 
whether  twenty  years  have  elapsed  nnce  the 
riffht  aceruedy — whatever  be  the  nature  of 
the  possession.  The  right  of  entry  in  this 
case  accrued  on  the  death  of  Matthew 
Knight.  Then,  as  the  first  and  second 
questions  were  identical,  the  learned  judge 
was  wrong  in  putting  any  distinct  and  se- 
parate question  to  the  jury  on  the  nature 
of  the  possession,  unless  the  case  be  within 
the  fifteenth  section. 

Now,  that  section  applies  only  where  the 
possession  was  not  adverse,  according  to  the 
former  state  of  the  law  at  the  time  of  the 
passing  of  the  act, — ^that  is,  the  24th  July, 
1833.  If  that  point  had  been  raised  at  the 
trial,  it  is  plain  the  jury  would  have  been 
satisfied  that  the  possession  was  adverse  on 
the  24th  July,  1833 ;  for,  we  know  by  the 
report  of  Doe  dem.  Knight  «.  Nepean,  that 
an  action  had  been  brought  and  tried  be^ 
tween  the  same  parties  some  time  before 
that  date.  Whether,  therefore,  the  learned 
judge  took  a  right  view  of  the  defendant's 
possession  or  not,  under  the  former  state  of 
the  law,  is  inmiaterial ;  the  3  &  4  W.  4. 
c.  27,  applies  to  the  case,  and  the  direction 
in  respect  of  which  the  defendant's  bill 
of  exceptions  was  tendered,  was  therefore 
wrong. 

Still,  it  is  necessary  to  determine  the  first 
and  principal  point  in  the  case,  because,  if 
the  learned  judge's  direction  was  also  wrong, 
as  to  that  the  lessor  of  the  plaintiff  would 
be  entitled  to  retain  the  verdict,  although 
he  obtained  it  on  another  ground;  the 
court  is,  therefore,  called  on  to  review  the 
decision  of  the  Court  of  Kang's  Bench  in 
Doe  V.  Nepean.  The  doctrine  there  laid 
down  is,  that  where  a  person  goes  abroad 
and  is  not  heard  of  for  seven  years,  the  law 
presumes  the  fact  that  such  person  is  dead, 
but  not  that  he  died  at  the  beginning  or  the 
end  of  any  particular  period  during  these 
seven  years;  that  if  it  be  important  to  any 
one  to  establish  the  precise  time  of  such 
person's  death,  he  must  do  so  by  evidence 
of  some  sort,  to  be  laid  before  the  jury  for 
that  purpose,  beyond  the  mere  lapse  of 
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Ber^  ywiB  sbee  Bn6h  person  was  kst  heud 
of. 

•  After  fully  considering  the  argament  at 
the  bar,  we  arc  all  of  opinion  that  the  doo- 
•  trine  so  laid  down  is  correct.  It  is  confonn> 
.able  to  tlie  provisions  of  the  statute  of  James 
1 .  relating  to  bigamy,  more  particularly  to 
the  statute  19  Car.  2.  c.  6.,  relating  to  this 
very  matter,  the  words  of  which  distinctly 
point  at  the  presumption  of  the  fact  of  death, 
,but  not  at  the  titne:  it  is  conformable  also 
'  to  decisions  on  questions  of  bigamy  and  on 
.polices  of  insurance,  and  it  is  supported  and 
confirmed  by  the  case  of  Rex.  f .  Inhabitants 
of  Harboae.    It  is  true,  the  law  presumes 
that  a  person  shewn  to  be  alive  at  a  given 
iim%  remains  alive  until  the  contrary  be 
shewn,  for  which  reason  the  onus  of  shewing 
tiie'  death  of  Matthew  Knight  lay,  in  this 
case,  on  the  lessor  of  the  plaintiff.     He  has 
shewn  the  death,  by  proving  the  absence  of 
Matthew  Knight,  and  his  not  having  been 
heard  of  for  seven  years,  whence  arises,  at 
the  end  of  those  seven  years,  another  pre- 
sumption of  Uw,  namely,  that  he  is  not 
then  alive;  but  the  onus  is  also  cast  on  the 
lessor  of  the  plaintiff  of  shewing  that  he  has 
commenced  his  action  within  twenty  years 
after  his  right  of  entry  accrued,  that  is,  after 
the  actual  death  of  Matthew  Knight.  Now, 
when  nothing  is  heard  of  a  person  for  seven 
years,  it  is  obviously  a  matter  of  complete 
uncertainty  at  what  point  of  time  in  those 
seven  years  he  died;  of  all  the  points  of 
time,  the  last  day  is  the  most  improbable 
and  most  inconsistent  with  the  ground  of 
presuming  the  fact  of  deatli.    That  pre- 
sumption arises  fromthe  great  lapse  of  time 
811109  the  party  has  been  heard  of;  because 
'  it  is  considered  extraordinary,   if  he  was 
rallve,  that  he  should  not  be  heard  of.     In 
o^er  words,  it  is  presumed  that  his  not  be- 
ing heard,  of  hsa  been  occasioned  by  his 
death,  which  presumption  arises  from  the 
considerable  time  that  has  elapsed.    If  you 
assume  that  he  was  alive  on  the  last  day 
but  one  of  the  seven  yeais^  then  there  is 
nothing  extraordinary  in  his  not  having  been 
heard  of  on  the  last  day;  and  the  previous 
extraordinary  lapse  of  time,  during  which 
he  was  not  heard  of^  has  become  immaterial 
by  reason  of  the  assumption  that  he  was 


living  so  lately.  The  presumption  of  the 
fact  of  death  seems^  therefore,  to  lead  to  the 
conclusion,  that  the  death  took  place  some 
considerable  time  b^ore  the  expiration  of 
the  seven  years. 

It  is  true,  the  doctrine  will  often  practi- 
cally limit  the  time  for  brmging  the  action 
of  ejectment  in  such  cases ;  and  circum- 
stances may  be  supposed,  as  of  a  lease  for 
seven  years  commencing  on  the  death  of  A, 
or  of  a  promissory  note  payable  two  months 
after  A's  death,  and  many  other  cases  which 
might  be  put}  in  which  it  would  be  difficult 
to  carry  into  effect  certain  contracts,  or  to 
have  remedies  for  the  breach  of  them,  if  the 
parties  interested,  instead  of  making  enquiry 
respecting  the  person  on  whose  life  so  much 
depended,  chose  to  wait  for  the  legal  pre- 
sumption. Such  inconveniences  may  no 
doubt  arise,  but  they  do  not  warrant  us  in 
laying  down  a  rule  that  the  party  shall  be 
presumed  to  have  died  on  the  last  day  of 
the  seven  years,  which  would  manifestly  be 
contrary  to  the  fact  in  almost  all  instances. 
No  such  rule  is  enacted  by  the  statute,  nor 
is  any  one  authority  adduced  in  which  any 
such  rule  has  been  laid  down. 

It  is  not  necessary  to  make  any  election 
between  the  beginning  of  seven  years  and 
the  end  of  them,  and  the  period  to  which 
their  death  should  be  referred,  as  seems  at 
one  time  to  have  been  assumed.  We  adopt 
the  doctrine  of  the  Court  of  Queen's  Bench, 
that  the  presumption  of  law  relates  only  to 
the  fact  of  death,  and  that  the  time  of  death, 
whenever  it  is  material,  must  be  a  subject 
of  distinct  proof. 

For  these  r^ksohs,  we  are  of  opinion  that 
the  learned  judge's  direction  to  Uie  jury,  in 
respect  of  which  the  lessor  of  the  plaintiff 
tendered  a  bill  of  exceptions,  was  correct, 
and  that  the  verdict  ought  to  have  been 
found  for  the  defendant;  but  as  We  cannot 
order  it  to  be  so  entered,  the  result  is,  that 
the  verdict  found  for  the  lessor  of  the  plam* 
tiff  must  be  set  aside^  and  a  venire  de  novo 
awaipded. 

Vemr0  de  novo  awarded. 

(  To  he  eonUaued. ) 
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T»  THE  SDITOB  OF  THB  UOAL  OUIDB. 

ANSWER  TO  PROBLEM  XVII. 
What  i$  the  Law  nf  Inheritance  in  Eng^ 
iand  f    And  what  ehange»  toere  maeh  by 
tAestaMe8^4f  W.4f.c.l0^9 

The  rales  whiph  governed  the  transmissioii 
of  freehold  estates  of  inheritance  at  common 
law,  on  the  decease  of  the  person  lastseioed, 
in  the  aheenoe  of  any  express  disposition  by 
him,  hare  been  very  materially  altered  by 
the  above  statute,  and  in  order  to  point  out 
these  alterations,  I  will  first  see  what  those 
rules  were. 

Ist,  That  inheritances  should  lineally  de- 
scend to  the  issue  of  the  person  who  last 
died  actnally  seized,  but  should  neyer  lineally 
ascend.  The  parent,  therefore,  could  never 
take  immediately  by  descent  from  the  child, 
hut  the  land  would  rather  have  escheated, 
(Cooper  V.  Cooper.  2  P.  Wms,  666.)  Tliis 
role,  drawn*  from  feudal  principles,  had  long 
been  considered  unjust,  and  therefore  the 
lineal  ancestor  may  now  be  heir  to  his  issue 
in  preference  to  collateral  persons  claiming 
through  him.  (a) 

2nd,  That  the  male  issue  should  be  ad- 
mitted before  the  female,  (b) 

3rd,  That  where  there  are  two  or  more 
males  in  equal  degree,  the  eldest  only  should 
inherit;  but  the  females  altogether. 

4th,  That  the  lineal  descendants  ad  infi- 
nitum of  any  person  deceased,  should  re- 
present their  ancestor;  that  is,  should  stand 
in  the  same  place  as  the  person  himself 
Would  have  done,  had  he  been  living.  No 
alteration  has  been  made  in  this  and  the 
two  former  rules  of  descent,  which  remain 
tn  ttatu  quo, 

5th,  That  on  failure  of  lineal  descendants, 
or  issue  of  the  person  last  seized,  the  in- 
heritance should  descend  to  his  collateral 
relations,  being  of  the  blood  of  the  first 
purchaser.  This  rule,  as  we  have  seen  be- 
fore, {e)  is  now  changed,  as  the  ancestor 
comes  in  wherever  the  descendants  of  such 
ancestor  would  have  inherited  by  the  old 
law.  As  for  instance,  if  the  purchaser  of 
An  estate  died  without  issue,  and  intestate, 
leaving  a  f!ather,  that  father  would  take  be- 
fore the  brothers  and  sisters,  or  their  descend- 
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atits,  aad  if  there  were  neither  ikiher  nor 
brother,  or  sisters,  or  their  descendants,  a 
surviving  grandfather  would  take  before 
uncles  or  annis. 

6ih,  That  the  collateral  heir  of  the  per-* 
son  last  seized  most  be  his  next  collateral 
kinsman  of  the  whole  blood.  This,  how* 
ever,  need  not  now  be  the  case,  as  thel 
distinction  between  the  whole  and  half  blood 
is  in  a  great  measure  abolished,  the  half^ 
blood  being  now  alldwed  to  inherit  on  the 
part  of  a  male  ancestor  after  the  whole  blood 
of  the  same  degree ;  and  on  the  part  of  a 
female  ancestor  after  her.  {d) 

7  th,  That  in  collateral  inheritances  the 
male  stock  should  be  prefisrted  td  the  female, 
(that  is,  kindred  derived  from  the  blood  of 
the  male  ancestors,  however  remote,  should 
be  admitted  before  those  from  the  blood  of 
the  female,  however  near)  unless  where  the 
lands  had  in  fact  descended  from  a  female. 
And  it  is  now  declared  that  on  the  failure 
of  the  male  ancestors,  the  mother  of  the 
more  remote  male  ancestor  shafl  be  pre^ 
fierrsd  to  the  mother  of  the  less  remote  male 
ancestor,  (e) 

I  w^l  now  proceed  to  note  more  par- 
ticularly the  changes  made  by  the  statute  in 
the  order  presented  to  us  by  the  several 
enactments.  In  the  first  place,  the  new 
laws  of  inheritance  extend  to  land  held  by 
tenures,  or  customs,  different  from  the  gene- 
ral tenure  of  Aree  and  common  socage,  as 
copyholds,  and  customary  freeholds,  and 
lands  held  in  ancient  demesne,  and  borongh- 
english,  and  gavelkind  lands,  and  also  to 
descendable  freeholds.  (/)  The  root  of  de- 
scent is  now  distinctly  laid  down  to  be,  tliat 
in  all  cases  the  person  last  entitled  to  the 
land  shall  be  considered  the  purehoisr^  and 
the  descent  traced  from  him,  unless  it  be 
proved  that  he  inherited  the  same,  so  as  to 
prevent  the  pedigree  being  carried  further 
back  than  the  circumstances  of  the  case  and 
the  nature  of  the  title  should  require.  (^) 

The  next  section  {h)  of  the  act  is  in 
direct  contravention  of  two  old-established 
rul^  of  law,  and  renders  it  necessary  to 
bear  in  mind  the  distinction  between  deeceni 
and  purehate^  the  two  modes  of  acquiring 
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property.  The  e£Fect  of  this  sectioa  is  to 
declare  that  the  heir  of  a  testator,  taking 
iioder  his  will,  shall  be  considered  as  taking 
as  devisee;  and  that  under  a  limitation  to  a 
grantor,  or  his  heirs,  such  person  shall  be 
considered  as  a  purchaser.  Before  the  pass- 
ing of  this  act,  no  man  could  make  his 
light  heirs  take  by  purdutse,  neither  by 
conveyance  at  conunon  law,  nor  by  a  limi- 
tation to  uses,  nor  by  devise,  (Co.  Litt.  22. 
b.  Pybus  V.  Mitford,  1  Ventr.  372.)  The 
difference  between  the  acquisition  of  an 
estate  by  descent,  and  by  purchase,  consists 
principally  in  two  points : — 

1st,  That  by  purchase  the  estate  acquires 
a  new  inheritable  quality,  and  is  descendible 
to  the  owner's  blood  in  general,  as  a  feud  of 
indefinite  antiquity. 

2nd,  An  estate  taken  by  purchase  will 
not  make  the  person  who  acquires  answer- 
able for  the  acts  of  his  ancestor,  as  an  estate 
by  descent,  (Cruises  Dig.  it.  30.  §  4.)  By 
a  well  known  rule  also  in  law,  it  was  estab- 
lished, that  when  the  ancestor  by  any  gift 
or  conveyance,  took  an  estate  for  life,  and  in 
the  same  conveyance  an  estate  was  limited 
either  immediately  or  mediately,  to  his  heirs 
in  fee  or  tail,  the  word  heirs  was  a  word  of 
limitation  of  the  estate,  and  not  of  purchase^ 
(1  Rep.  93.)  And  now,  where  an  heir  shall 
.  take  by  purchase  under  any  limitation  to  the 
heirs  of  his  ancestor,  the  land  shall  in  that 
case  descend  as  if  such  ance^r  had  been 
the  purchaser,  (t) 

By  a  technical  rule  of  pleading,  the  descent 
from  one  brother  or  sister  to  another,  had 
been,  previously  to  this  act,  considered  as 
immediate,  and  in  making  out  their  title  to 
each  othery  the  common  father  need  not  have 
been  named  although  living,  (Watk.  Desc. 
]  1 1 .  n.)  Now, however,  brothers  and  sisters 
shall  not  inherit  immediately  from  each  other, 
but  every  descent  from  them  shall  be  traced 
through  the  parent.(^) 

With  regard  to  persons  who  have  been 
attainted,  a  veiy  beneficial  alteration  has 
been  made,  (J)  whereby  a  descent  may  now 
be  traced  through  euch  persons,  by  the  party 
capable  of  inheriting  the  lands ;  whereas  by 
the  old  law,  such  was  the  consequence  of 
an  attainder,  that  the  person  so  attainted 

(i)$4       (k)J6.       (OJIO. 


was  incapable  of  inheriting  lands,  or  of  traos* 
mitting  them  to  his  posterity,  and  by  the 
consequent  corruption  and  extinction  of  all 
hereditary  blood,  also  obstructing  the  descent 
of  lands  to  his  posterity,  in  all  cases  where 
they  were  obliged  to  derive  their  title 
through  him  from  any  lemote  ancestor, 
(11  Rep.  1.  6.;  Co.  Litt.  391.  b.;  2BI. 
Com.  251.;  Bum's  J.  Forfeiture.) 

R.P. 


PROBLEM  XX. 
What  is  Waste? 


impenal  ^arUamntt. 
h;ouse  of  lords. 

England. 

legal  business. 

March  11. 
Law  of  Libel  and  of  Evidence — Breach  <f 

Privilege — Petition  of  Mr,  Lawson,  Printer 

of  the  Times  Journal. 

An  action  for  libel  on  the  part  of  Mr. 
Polack  had  been  met  by  a  plea  of  justifica- 
tion on  that  of  Mr.  Lawson.  To  make  good 
this  plea  satisfactory  evidence  was  required 
to  be  given  of  the  facts.  The  facts  were 
contained  in  a  body  of  testimony  printed 
and  published  by  order  of  the  House  of 
Commons,  being  sold,  as  is  notorious,  by 
their  printer,  Mr.  Hansard.  But  the  tender 
of  tliese  documents,  thus  officially  published, 
was  objected  to  by  the  plaintiff  in  the 
cause,  by  reason  that  they  were  not  authen- 
ticated by  officers  of  that  assembly  before 
which  the  evidence  had  been  delivered— 
viz.,  a  committee  of  the  other  House  of 
Parliament,  from  whose  records  they  had, 
with  full  consent  of  their  lordships,  been 
transferred  to  those  of  the  House  of  Com- 
mons. 

By  Mr*  Lawson  a  respectful  petition  was 
addressed  to  the  House  of  Lords,  explain- 
ing the  difficulty  in  which  he  was  placed 
through  the  operation  of  rules,  which, 
partly  comprehended  under  the  law  of  evi- 
dence, partly  under  that  of  libel,  had  refused 
him  the  benefit  of  papers  published  by  the 
House  of  Commons^  and  compelled  him  to 
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throw  himself  on  their  lordships'  justice  for 
an  authentication  of  the  originals  hy  their 
lordships'  own  officer.  The  committee  of 
priTilege  to  which  the  petition  was  referred 
rejected  the  prayer  of  it,  as  being  incon- 
sistent with  their  privileges ! 

The  order  of  the  day  for  taking  into  consi- 
deration the  report  from  the  select  committee 
on  the  petition  of  John  Joseph  Lawson,  for 
the  production,  on  a  trial  for  libel,  of  certain 
evidence  taken  before  a  select  committee  of 
this  house  having  been  read, 

Lard  Lyndhufst  said,  as  this  was  a  question 
connected  with  the  administration  of  justice, 
he  had  thought  it  to  be  his  duty  to  bring  the 
matter  before  their  lordship ;  and  more  parti- 
cularly, as,  if  their  lordships  agreed  with  the 
,  report,  it  would  lead  to  ih&  commission  of  a 
▼ery  great  act  of  injustice.  It  appeared  that 
in  the  last  session  of  Parliament  a  committee 
of  their  lordships  was  appointed  to  inquire 
into  the  state  of  New  ^island.  Witnesses 
were  called  and  evidence  was  given,  and  on 
that  evidence  a  report  was  made  to  their  lord- 
ships. On  application  being  made  for  that 
purpose,  that  report  was  communicated  to  the 
House  of  Commons.  It  was  ordered  to  be 
printed,  and,  under  the  authority  of  the  House 
of  Commons,  that  report  was  printed,  and 
circulated,  and  sold  throue^hout  the  whole 
country,  by  Mr.  Hansard,  the  printer  to  the 
House  of  Commons ;  and,  in  consequence  of 
the  nature  of  the  subject,  it  had  a  most  ex- 
tensive circulation.  Now,  persons  who  con-^ 
ceived  their  interests  to  be  deeply  affected  by 
that  report,  who  felt  that  that  report  reflected 
on  their  character,  had  done  that  which  they 
conceived  they  had  a  right  to  do ;  they  made 
eertain  observations  on  that  report — a  report 
so  printed,  so  distributed  tlirougn  the  country, 
ana  so  extensively  sold.  To  make  those  ob- 
servations intelligible,  they  dic^  what  any  one 
would  have  done  under  similar  circumstances 
— they  cited  a  small  portion  of  the  evidence ; 
and  in  consequence  of  that  an  action  was 
brought  against  the  printer  who  printed  those 
observations.  That  printer,  in  consequence, 
justified,  according  to  the  legal  phrase,  that 
was,  he  undertook  to  prove  the  truth  of  every- 
thing which  he  had  printed.  On  that  plea  of 
justification  issue  was  joined.  The  Attorney- 
General  was  counsel  for  the  defendant,  and 
Mid — ^  It  is  true  this  report  was  printed  and 
circulated  throughout  the  country — it  is  true 
that  it  is  a  matter  of  perfect  notoriety— it  is  a 
matter  which  no  man  disputes — ^but  it  is 
necessary,  according  to  the  strict  rules  of  evi- 
dence, tnat  the  original  evidence  given  by  the 
witness  should  be  produced  and  proved  by  an 
officer  of  the  House  of  Lords."  Accordingly, 
application  was  made  to  the  Chief  Justice  of 
toe  Court  of  Queen's  Bench  for  time  to  allow 
an  opportunity  for  making  an  application  to 
their  foidships'  house,  to  permit  the  appear- 
ance and  examination  of  their  officer.  The 
application  was  acceded  to,  and  the  trial  was 


postponed.  The  Attorney-General  said  then, 
and  ne  repeated  now,  that  unless  this  evidence 
were  allowed — that  if  their  lordships  refused 
to  admit  this  evidence  to  be  given,  there  was 
no  defence  to  the  action,  although  the  exist- 
ence of  the  evidence  was  notorious  and  indis- 
putable. This  evidence  was  clearly  necessary 
to  enable  the  petitioner  to  substantiate  his 
defence;  and  application  was  humbly  made 
to  their  lordships  to  let  their  officer  attend  at 
the  trial.  The  petition  was  referred  to  a  com- 
mittee of  their  lordships,  and  their  opinion 
was,  that  the  prayer  of  the  petition  should  not 
be  granted.  Now,  he  must  say  that  he  could 
not  see  any  possible  ground  of  justification 
that  could  be  given  for  this  refusal.  After 
considering  all  tne  objections  against  the  pro- 
duction of  this  evidence — ^after  all  he  had 
heard  on  the  subject — he  was  still  of  opinion 
that  there  was  no  validity  in  such  objections 
— ^that  there  was  no  just  reason  for  coming  to 
such  a  conclusion.  What  was  the  object  of 
their  lordships'  privileges  ?  Was  it  not  that 
justice  might  be  efiectually  done,  and  not 
thwarted  and  defeated  ?  But,  then,  another 
objection  was  raised,  which  was  founded  on 
that  question  of  privileges.  "  The  petitioner 
has  violated  your  lordsnips*  privileges,  and, 
having  done  so,  he  has  no  right  to  come  here 
for  justice."  What  privilege  of  their  lord- 
ships was  violated?  One  of  their  standing 
orders  set  forth,  ''  That  no  person  shall  print, 
or  publish  in  print,  any  proceedings  of  their 
lordships'  house,  or  anythmg  relating  to  such 

froceedings,  without  the  leave  of  the  house." 
t  was  said,  that  the  petitioner  had  violated 
their  privileges  by  infringing  that  order,  and 
on  thai  the  report  of  tne  committee  was 
founded.  It  would  be  proper  to  inquire  what 
were  the  privileges  of  the  House  of  Commons, 
and  by  what  rules  they  were  guided  and 
directed.  Their  rules  were  the  same  as  their 
lordships'.  They  considered  their  privileges 
to  be  as  important  as  their  lordships  consi- 
dered theirs,  and  they  guarded  them  as  strictly 
as  their  lordships  guarded  their  privileges. 
Yet  he  found  that  a  case  occurred  in  1820  of  a 
description  precisely  the  same  as  the  present. 
He  found  this  entry  on  the  journals — "  House 
of  Commons,  12th  July,  1820.  Ordered,  that 
the  shorthand  writer  who  attended  the  police 
committee  in  1817  have  leave  to  attend  at  the 
trial  of  '  Lee  v.  certain  magistrates  of  the 
county  of  Middlesex,'  with  the  minutes  of 
evidence  given  before  the  said  committee  in 
1817."  So  that  the  House  of  Commons  readily 
CTanted  an  application  of  this  nature.  The 
House  of  Commons  did  not  consent  to  the 
prayer  of  all  such  petitions ;  they  also  main- 
tained their  privileges;  but  in  the  case  to 
which  he  had  alluded  the  other  house  of  Par- 
liament, feeling  it  necessary  for  the  ends  of 
justice,  allowed  the  petition  of  the  applicant. 
It  had,  however,  been  said  that  the  nresent 
case  was  dififerent  from  that  which  had  come 
before  the  House  of  Commons ;  but  in  what 
did  that  difierence  consist  ?  It  had  been  said 
that  the  applicant  to  the  House  of  Commons 
had  not  violated  the  privileges  of  that  house, 
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and  that  the  present  applicant  had  by  print- 
ing a  portion  of  evidence  taken  before  a  com- 
mittee of  their  lordships*  house  been  guilty  of 
a  breach  of  privilege.  The  application  made 
to  their  lordships  was  this:— tneir  lordships 
were  themselves  a  court?  they  were  judges  of 
the  highest  court  of  judicature  in  the  nation; 
and  here  was  a  cause  dependent  in  the  court 
below,  and  which  could  not  be  feirly  decided 
if  dieir  lordships  refused  the  prayer  of  the 
petition.  Would  their  lordships,  therefore, 
sanction  ah  unjust  decision?  Would  they 
resolve  that  the  sentence  of  the  court  below 
should  be  given  on  imperfect  evidence? 
Would  they  consent  to  an  act  of  great  injus- 
tice by  withholding  their  consent  to  the 
prayer  of  the  petitionee  ?  He  could  not  be- 
lieve that  their  lordships  would  be  induced  to 
sanction  injustice,  and  therefore,  but  with  all 
deference,  he  submitted  that  the  prayer  of  the 
petitioner  ought  to  be  granted.  (Hear,  hear.) 
The  Lord  Chancellor  said,  in  questions  of 
privilege  it  was  not  an  individual  which  their 
lordships  had  to  consider,  but  what  they  had 
to  consider  was,  whether  it  was  for  the  in- 
terests of  the  country,  and  whether  it  would 
tend  to  promote  the  business  of  the  house,  to 
prevent  the  publication  of  any  portion  of  their 
proceedings.  As  for  as  the  individual  was 
concerned,  he  would  have  been  glad  to  give 
him  evety'possible  fecility  of  proving  his  ease, 
but  the  applicant  had  not  set  forth  the  neces- 
sity for  cranting  the  prayer  of  his  petition, 
and  wheUier  it  was  necessary  that  the  evi- 
dence prayed  for  should  be  put  upon  the  re- 
cord their  lordships  had  no  knowledge.  The 
petitioner  stated  tne  facte  regarding  tne  report 
made  by  the  committee.  He  said — "  That  in 
the  last  session  of  Parliament  your  lordships 
appointed  a  select  committee  to  inquire  into 
the  state  of  the  islands  of  New  Zealand.  That 
the  evidence  taken  before  the  said  committee 
was,  pursuant  to  your  lordships*  order,  printed, 
and  was  communicated  to  the  House  of  Com- 
mons, and  was  by  that  honourable  house 
again  printed,  and  has  been,  and  still  is,  sold 
«t  various  places  in  London.  That  an  article 
was  printed  and  published  by  your  petitioner 
in  The  Txmea  newspaper  on  the  6th  day  of 
November,  1838,  on  the  subject  of  a  company 
called  the  New  Zealand  Associationists,  in 
which  the  evidence  of  Joel  Samuel  Polack  and 
.John  Downing  Tawell,  two  witnesses  who 
were  examined  before  the  said  committee,  was 
.quoted,  and  certain  commente  made  thereon." 
The  petitioner  then  stated  that  an  action  had 
been  brought  against  him  on  account  of  the 
publication  of  a  portion  of  the  evidence  taken 
Defore  the  New  Zealand  Committee,  and  that 
to  that  action  he  had  pleaded  a  justification, 
and  that  Polack  and  Tawell  did  actually  rive 
before  the  committee  the  evidence  on  which 
the  action  was  founded.  He  said  further,  that 
in  commenting  on  the  case,  the  evidence  of 
those  two  persons  was  quoted,  and  he  then 
stated,  that  he  was  advised  that  it  was  indis- 
pensably necessary  for  the  ends  of  justice  that 
the  original  examination  should  be  given  in, 
and  that  it  should  be  produced  at  the  trial. 


Now  it  was  said,  that  the  evidence  had  been 
taken  before  a  committee  of  that  house ;  that 
it  had  been  communicated  to  the  House  of 
Commons ;  and  that  it  was  then  printed  and 
sold  at  *tarions  places.    But  it  was  not  stated 
that  it  was  sold  oy  th^  direction  of  the  House 
of  Commons,  and  that  fact  ought  certainly  to 
have  been  set  forth.    The  only  nound  on 
which  the,  petitioner  came  forwaVd  was,  that 
he  had  printed  evidence  taken  before  a  com- 
mittee, and  having  done  so,  and  an  action 
having  been  brought  against  him  in  conse- 
quence, and  having  pleaaed  a  justification,  he 
prayed  their  lordships  to  enable  him  to  prove 
the  evidence  taken  before  the  committee.  The 
party  making  the  present  application,  and 
who  had  violated  the  standing  orders  of  the 
house,  asked  their  lordships  to  overlook  his 
offence,  and  to  enable  him  to  prove  the  evi- 
dence which  had  been  taken  before  the  com- 
mittee by  the  attendance  of  their  officer  in 
the  court  below.    But  as  the  case  stood  it  was 
entirely  by  iteelf,  and  there  was  no  precedent 
for  granting  such  an  application,  and  it  was, 
therefore,  for  their  lordsmps  to  consider  whe- 
ther they  were  to  dispense  with  the  standing 
order,  and  allow  the  prayer  of  the  petitioner, 
who  asked  for  protection  for  a  violation  ojf 
their  privileges. 

Lord  Brougham  had  never  certainly  held  a 
clearer  opinion  on  any  point  of  law,  or  on  any 
point  of  privilege,  than  that  which  he  held 
on  the  question  before  their  lordships.  The 
argument  on  which  the  application  was  re- 
fused was  founded  on  this : — It  was  said  that 
the  party  in  the  present  case  having  fidlen 
into  difficulties  in  consequence  of  a  breach  of 
privilege,  he  could  not  come  to  that  house  and 
ask  for  protection.  Now,  in  the  first  place, 
admitting  it  to  be  true  in  point  of  fact,  that 
the  action  was  brought  in  consequence  of  a 
violation  of  the  standing  orders,  tlmt  in  mak- 
ing the  evidence  public  the  party  acted  illc* 
gaily — ^he  would  ask  whether  it  could  be  held 
right  or  proper,  or  whether  it  woidd  show 
common  sense  or  consistency,  to  allow  a  deci- 
sion to  be  given  in  the  court  below  without 
the  whole  of  the  evidence  being  set  forth? 
Their  lordships  were  every  day  accessories 
after  the  fact  to  such  breaches  of  privilege, 
and  it  was  for  their  benefit  that  they  were 
committed.  Thev  paid  the  reporters,  ^cy 
opened  their  gallenes  to  the  reporters,  in 
order  that  they  might  the  better  commit  the 
offence  which  they  were  now  to  visit  upon 
the  present  petitioner.  But  there  was  another 
thing  to  winch  he  must  call  attention.  Privi- 
lege could  not  go  into  desuetude,  but  condona- 
tion was  known  to  the  law,  and  evidence 
might  be  published  either  by  assent  or  con- 
sent. If  they  allowed  every  day  of  the  year 
persons  to  do  certain  things,  and  all  the  de- 
bates and  the  reporte  to  be  published,  had  not 
the  printer  a  ri^t  to  say  that  he  had  their 
consent,  when  no  objection  was  started  in  the 
house  to  such  proceedings  ?  He  came  now  to 
the  next  part  of  his  argument,  and  he  would 
deny  that  the  case  before  the  house  was  a 
breach  of  privilege.    What  wm  the  langua^ 
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of  tbe  Btimfing  ox^erP  It  said  that  no  por- 
tion of  their  pioeeedines  should  be  printed 
without  leave,  and  he  snould  now  prove  that 
the  upplioant  had  leave.  The  law  did  not 
say  that  leave  should  be  given  on  petition 
direct  to  the  house,  and  he  should  now  show 
that  leave  had  been  obtained  to  publish  the 
evidence  taken  before  the  New  Zealand  com- 
mittee.  The  House  of  Commons  had  sent  a 
messenger  to  that  house  requesting  the  evi- 
dence, and  the  noble  and  learned  lord  himself, 
or  h>B  other  noble  and  learned  friend,  he  did 
not  know  which,  they  were  Arcades  ambo, 
must  have  gone  down  to  the  bar  and  received 
the  messenger.  A  question  must  then  have 
been  put  bv  one  or  other  of  the  noble  lords,  a 
-^oi^  must  nave  been  passed,  and  on  the  jour- 
nals there  must  still  exist  an  order  granting 
the  evidence  which  had  been  a^ed  for  by  the 
House  of  Commons.  He  hoped  the  noble 
and  learned  lord  would  be  able  to  show  that 
the  evidence  had  been  granted  on  condition 
that  ^e  House  of  Commons  should  make  n9 
use  of  it,  that  it  should  be  printed  only  for  the 
memben,  and  that  it  shoidd  not  be  sold.  But 
here  came  another  part^  and  opened  a  libel 
shop,  and  knowing  all  tnat,  and  aware  of  the 
House  of  Commons  being  a  partner  in  a  libel 
shop,  and  not  a  sleeping  partner  but  a  most 
active  partner,  for  they  nad  made  a  rule  that 
all  their  proceedings  snould  be  published  and 
sold,  they  yet  refined  the  prayer  of  the  pre- 
sent api>iu»nt,  and  said  that  no  leave  for  the 
Dublicadon  had  been  obtained.  When  the 
House  of  Commons  obtained  the  evidence,  by 
their  own  rules  they  had  a  ri^ht  to  publish  it, 
and  they  had  not  only  autnorised  it  to  be 
published,  but  they  haa  also  directed  it  to  be 
•old.  Lord  Coke  had  said  of  privile^,  *'  Omni- 
bus qnesita  multis  ignorata  paucis  cognita," 
bat  he  might  in  these  days  say  of  privilege, 
*'  Onmibos  invisa,  multis  infracta  pauds  cara.*' 
(Hear,  hear.)  But  if  privilege  was  odious  in 
itself,  it  was  still  more  odious  to  draw  it  out 
as  an  argument  in  a  case  like  the  present, 
when  they  would  not  venture  to  make  a 
motion  of  a  substantive  character  asserting  it 
Their  brdships  should,  moreover,  recoUect 
that  the  House  of  Commons  had  sanctioned 
the  pnblication  of  their  proceedines.  Mr. 
Lawson  had  bought  the  report  at  the  Com- 
mons' shop,  the  money  had  gone  into  the 
Commons'  purse,  and  the  Commons  had 
thereby  given  him  leave  to  make  what  use 
he  pleased  of  what  he  had  bought  He  there- 
fore maintained  that  the  argument  failed  not 
only  in  point  of  fact,  but  in  point  of  law,  and 
that  no  breach  of  priviles^e  had  been  com- 
mitted either  against  the  House  of  Lords  or 
the  House  of  Commons.  His  noble  and  learned 
friend  said  that  the  defendant  might  have 
gone  to  trial  upon  the  general  issue  alone. 
But  the  defendant  had  the  assistance  of  a 
counsel  extremely  learned  and  astute,  a  rreat 
cfaampkm  of  privilege,  one  who  was  not  &ely 
to  pmd  a  justification,  if  the  general  issue 
wonld  have  sufficed,  and  who  &d  not  only 
advised  upon  the  case,  but  had  settled  the 
picas:  he  alluded  to  the  Attorney-General. 


But  the  Loxd  Chaneellor  seemied  to  tiiink  that 
it  would  have  been  sufficient  for  the  defen- 
dant to  deny  that  he  was  actuated  by  any 
malicious  intention  or  motive.  But  the  de- 
fendant could  not  have  pleaded  that,  for  it 
would  have  been  struck  out  upon  special 
demurrer,  since  the  law  of  England  said, 
although  he  could  not  concur  in  its  policy, 
that  if  a  man  were  charged  with  publishing 
a  libel,  the  malicious  intention  was  absolutely 
and  entirely  immaterial,  and  if  the  publication 
was  dictated  by  the  blackest  motives,  in  order 
to  nratify  the  most  infernal  spite  which  raged 
in  the  bosom  of  man  or  fiend,  yet,  if  the  words 
were  true,  the  intention  was  utterly  imma- 
terial. That  was  the  rule  of  the  law,  and 
consequently  no  man  could  allege  on  the  re- 
cord tnat  he  was  not  actuated  oy  malicious 
motives.  IJe  would  refer  to  two  cases — "  The 
King  V.  Creevy,"  and  "  the  King  u.  Abing- 
don," in  which  it  was  agreed  that  a  breach  of 
privileg^e  was  committed  if  speeches  made  in 
either  nouse  of  Parliament  were  published, 
unless  leave  was  given  by  either  house.  In 
the  case  of  "The  King  v,  Creevy,"  which  was 
tried  at  the  Lancaster  summer  assizes  in  1813 
before  Mr.  Justice  Le  Blanc,  Mr.  Creevy  had 
made  a  speech  in  Parliament  reflecting  upon 
an  individual,  and  he  had  afterwards  pub- 
lished that  speech;  The  party  assailed,  con- 
sidering that  it  was  necessary  to  clear  his 
chamcter,  preferred  a  bill  of  indictment 
against  Mr.  Creevy,  which  was  afterwards 
removed  by  certiorari  to  the  Court  of  King's 
Bench.  Tjiere  were,  of  course,  two  questions 
to  be  submitted  to  the  jury,  and  one  of  them, 
was,  whether  Mr.  Creevy  ever  made  the  speech' 
in  Parliament  at  all,  or  whether  he  had  not 
invented  the  speech  and  published  it  after- 
wards. Now,  if  their  lorashim  refused  Mri^ 
Lawson  the  privilege  which  ne  sought,  it 
would  go  to  the  iury  that  he  had  fabricated 
the  report,  and  that  no  such  evidence  had 
been  given  before  a  committee  of  that  house. 
But  in  the  case  of  "  The  Kine  v,  Creevy,"  in 
which  he  was  counsel,  he  tenaered  a  witness, 
a  member  of  the  House  of  Commons,  to  com- 
mit a  breach  of  privilege,  according  to  the 
argument  now  used,  by  saying  what  passed  in 
the  House  of  Commons  on  the  occasion  when 
the  speech  was  made,  and  no  objection  was 
raised  to  that  course  by  Mr.  Justice  Le  Blanc, 
or  the  Attorney-General  for  the  county  pala- 
tine of  Lancaster,  the  late  Mr.  Justice  Park. 
He,  however,  was  ultimately  obliged  to  make 
an  application  to  postpone  the  trial  for  a  week 
because  of  the  sudden  death  of  the  sister  of 
the  member  whom  he  had  called  as  a  witness. 
The  court,  however,  called  on  the  Attorney- 
General  to  avoid  the  delay  by  admitting  that 
the  printed  speech  was  the  same  as  that  deli- 
vered in  the  House  of  Commons.  This  was 
all  that  was  wanted  here ;  but  if  their  lord* 
ships  refused  tliis  application,  not  one  of  them 
could  publish  his  speech,  or  even  eo  to  a 
public  meeting  and  say  that  he  had  heard 
another  of  their  lordships  say  so  and  so,  but 
it  must  go  to  the  jury  that  the  speech  was 
fabricate  because  then  he  would  be  guilty 
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of  a  breach  of  privilege.    If  this  was  to  be  the 

rule  they  were  determined  to  act  upon,  it 

would  be  better  to  say  at  once,  "  Let  tnere  be 

no   reporting;    we   open   the  house  to  the 

public;   we  enable  every  person  to  publish 

our  proceedings,  but  let  no  man  dare  to  do 

so."    It  wouldbe  better  to  act  thus  than  to 

imitate  the  conduct  of  the  Empress  Catherine 

when  she  professed  her  anxiety  to  prove  to 

her  subjects  that  the  murdered  Peter  had  not 

the  marks  of  the  cords  round  his  throat.    The 

body  was  laid  out  in  public,  all  were  invited 

to  inspect  the  corpse,  but  bayonets  were  held 

to  the  breast  or  any  man  who  came  near 

enough  to  see. 

The  house  divided,  when  there  appeared — 

For  the  motion        ...      31 

Against  it        ....      18 

Majority  for  the  motion   .      — 13 


lalD  Sl^ort0. 


QUEEN'S  BENCH. 
Hilary  Term.— Special  Jury. 

Regina  v.  The  Birmingham  Railway 
Company. 

Mandamus, — Joirii  Stock  Comj^anhs  —  their 
liahility  to  make  good  and  sufficient  new  roads 
in  the  place  of  roads  they  may  destroy , 
This  was  a  writ  of  mandamus^  commandmg 
the  defendants  to  make  a  sufficient  road  in  lieu 
of  one  they  had  destroyed  in  the  parish  of 
Pinner,  leading  between  Stanmore  and  Ux- 
bridge ;  the  defendants  returned  that  they  had 
done  so,  and  issue  was  joined.  It  appeared 
that  before  the  railway  was  made  there  was  a 
road  leading  from  Stanmore  to  Uxbridge, 
which  was  &  feet  in  width,  and  that  this  was 
the  great  road  used  for  taking  sheep  and  cattle 
from  the  west  of  England  to  Norfolk  and 
Essex.  The  company,  having  power  by  their 
Act  of  Parliament  to  divert  public  iX)ads  for 
the  purpose  of  making  their  railroad,  stopped 
up  tnis  old  roiid,  and  made  another  some  dis- 
tance from  it,  and  built  a  bridge  over  their 
railway.  This  new  road,  however,  was  only 
27  feet  wide,  and  the  viaduct,  which  was  60 
feet  in  length,  was  within  parapet  walls,  which 
were  only  16  feet  apart,  and  the  company,  in 
order  to  save  the  expense  of  embankments, 
had  continued  their  parapet  walls  to  an  extent 
of  156  feet,  the  width  bemg  only  16  feet,  wid 
had  in  other  respects  made  the  road  very  in- 
convenient. 

Lord  Denman  stated  to  the  jury  that  there 
were  three  issues  for  them  to  decide — first, 
whether  the  company  had  made  a  good  and 
sufficient  roadway,  as  convenient  as  the  old 
road,  and  as  there  could  be  no  doubt  that  a 
27  feet  road  could  not  be  so  convenient  as  one 
of  40  feet,  that  issue  must  be  found  for  the 
Crown :  the  second  issue  was  whether  the  road 
was  as  ffood  as  what  the  Act  of  Parliament 
required ;  in  his  Lordship's  opinion  the  road 
ought  not  to  have  been  narrowed  in  the  way 


represented,  that  issue  would  therefore  be  for 
the  Crown :  the  third  issue  was  whether  the 
company  had  a  right  to  extend  the  parapet 
walls,  and  his  Lordship  ¥ras  of  opinion  they 
had  not  a  right  to  do  so,  because,  ir  they  might 
extend  their  walls  156  feet,  there  would  be  no 
limit  to  their  power,  and  they  might  continue 
them  as  far  as  they  pleased. 
Verdict  for  the  Crown, 


COURT  OF  EXCHEQUER.    Feb.  20. 

Sittings  in  Equity. 

Before  Mr.  Baron  Aldbrson. 

Barrinoton  v.  Evans. 
Priorities  of  Bond^-covenant  and  judgment 
creditors.  • 

This  cause  was  heard  upon  further  directions. 
The  bill  had  been  filed  by  the  plaintiffii  on 
behalf  of  themselves  and  all  other  the  specialty 
creditors  of  the  late  Sir  Watkin  Lewes,  for 
payment  of  their  debts  from  his  estates.  The 
judgment  creditors  had  claimed  before  ^e 
Master  priority  over  the  bond  and  annuity 
creditors.  The  assets  had  proved  insufficient 
to  pay  all  these  creditors  in  full,^  hence  the 
present  question  arose  for  the  decision  of  the 
the  Court  which  was,  which  of  three  classes 
of  creditors  were  entitled  to  priority — ^yii.,  the 
judgment  creditors,  the  covenant  creditors,  or 
the  Dond  creditors. 

Mr.  Baron  Alderson  said  he  thought  the 
judgment  creditors  were  entitled  to  the  priority 
which  they  claimed.  It  seemed  to  hun  also 
tlmt  the  annuity  creditors  were  under  the  pe- 
culiar circumstances  entitled  to  the  same  relief 
as  the  judnnent  creditors,  the  proper  deduction 
being  made.     As  to  the  bond  creditors,  the 

auestion  was  whether,  under  the  framing  of 
iie  bill  and  the  course  of  these  proceedings, 
the  judgment  creditors  had  not  waved  that 
priority  to  which  otherwise  they  would  have 
been  entitled  P  He  thought  not.  The  bill  in 
substance  prayed  that  the  assets  might  be  di- 
vided by  a  due  course  of  distribution,  and  that 
all  the  creditors  might  be  admitted  to  receive 
the  amountof  their  claims  jvartj^oMu  with  the 
judgment  creditors,  under  the  reasonable  ex- 
pectation of  all  being  paid  in  full.  He  how^ 
ever  thought,  under  the  actual  circumstances, 
that  ^e  cmims  of  Uie  bond  creditors  must  be 
postponed  until  the  claims  of  the  judgment 
creditors  had  been  satisfied.  As  to  the  cove- 
nant creditors,  thev  were  only  entitled  to  come 
in  pari  passu  witn  the  bond  creditors.  He 
therefore  thought  that  the  claims  of  the  bond 
creditors  and  Uie  covenant  creditors  must  be 
postponed  till  after  the  judgment  creditors. 

Michadmas  Term,  1838. 

Archrr,  Gent,  one,  &c.  v.  Garrard. 

Attorney's  Bill  and  ceriificate  to  practise  — 

whether  an  attorney  who  has  taken  out  hie 

certificate  at  any  time  within  a  year  from  the 

expiration  of  his  last  certificate^  such  new 
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tertykaU  Bas  rdaium  hack  to  the  eonnratim 
of  hU former  cne^  and  he  is  entitleato  make 
chargeefor  business  done  during  the  time  he 
was  without  a  eerti/leate. 

This  was  an  action  for  an  attorney's  bill,  tried 
at  the  sittings  after  last  Trinity  Term,  before 
Lord  Abinger,  and  issue  taken  on  a  plea  of 
tender.     Verdict  for  defendant 

Mr.  Erie  obtained  a  rule  to  shew  cause  why 
upon  payment  of  such  sum  as  may  have  been 
advanced  (if  any)  by  defendant  to  Richard 
Babington,  her  attorney  up  to  the  27th  June 
last,  together  with  the  costs  of  such  business 
to  be  taxed  by  the  master,  incurred  in  the 
defence  herein,  and  done  before  the  15th  of 
November,  1837»  all  further  proceedings  should 
not  be  stayed  on  the  Postea. 

Mr.  Piatt  shewed  cause — ^The  Court  will 
not  make  this  rule  absolute.  The  application 
is  premature,  the  attorney  not  being  of  the 
RoUs,  nor  would  he  be  until  a  year  after  the 
expiration  of  his  certificate  to  practise  for 
1837.  The  affidavits  disclose  that  he  took  out 
his  certificate,  January  2d,  1837,  therefore  the 
year  would  not  begin  to  run  by  which  he  would 
be  off  the  Rolls  until  November  15th  follow- 
mg.  In  fact,  he  would  not  be  disabled  from 
practising  until  November  15,  1838.  Pater- 
son  r.  Powell,  9  Ring.  620,  2  Moore  &  S.  773 ; 
Bowler  v.  Brown,  3  Bowling,  P.  C.  80, 2  Adolp. 
&E.  116,4  Nev.&M.  17. 

Parks,  B. — ^There  are  numerous  authorities 
to  the  contrary,  how  can  an  attorney  recover 
costs  without  a  certificate  to  practise  ? 

Mr.  Piatt — It  is  held  in  Bowler  r.  Brown, 
that  the  certificate,  taken  out  at  any  time 
within  a  year  from  the  expiration  of  a  former 
diertificate,  has  relation  back  to  all  business 
done  by  the  attorney,  and  he  is  entitled  to  his 
full  costs  during  the  time  he  was  without  his 
certificate,  unless  the  neglect  to  take  it  out  was 
wilfiiL 

Parks,  B. — The  case  of  Bowler  v.  Brown 
has  been  much  doubted;  all  the  authorities 
are  the  other  way. 

Mr.  PlaU — ^Tne  cases  disabling  attomies 
from  recovering  costs  applv  to  where  the  at- 
torney is  off  the  Rolls,  and  not  where  he  is 
wiUiout  his  certificate  only. 

Parks,  B. — ^The  same  principle  must  be 
applied  here. 

Mr.  PlaU'-The  statute  evidently  refers  to 
where  an  attorney  is  off  the  RoUs,  that  he  shall 
recover  no  costs. 

Parks,  B. — Do  the  affidavits  allege  that  the 
client  has  made  any  advances  ? 

Mr.  Plati — It  i^peais  money  has  been  ad- 
vanced. 

Lord  Abinosr — Paterson  v,  Powell,  which 
Tou  cite,  is  against  you,  for  the  proceedings  of 
the  attorney  there  are  not  only  not  recover- 
able, but  void. 

Mr.  Erie,  in  support  of  the  rule — ^The  au- 
thorities are  numerous  for  making  this  rule 
absolute.  It  is  contended  that  an  attorney 
most  be  off  the  Rolls  before  you  can  deprive 
him  of  his  right  to  recover  costs  for  busmess 
done  by  him  during  such  period ;  that  is  not 


so,  it  would  be  unreasonable  and  im&ir  to  the 
respectable  practitioner  if  it  were.  The  Sta^ 
tute  of  37  Gfeo.  3,  c.  90,  s.  26,  and  54  Geo.  3. 
c.  144. 8. 14.  expresslv  states  that  the  certificate 
to  practise  shall  in  all  cases  expire  on  the  15th 
November,  without  any  reference  to  the  day 
on  which  it  was  taken  out ;  but  if  taken  out 
before  the  16th  December,  it  will  have  relation 
back  to  the  15th  November,  and  protect  the 
attorney  from  penalties  incurred  before  that 
time  for  having  practised  without  a  certificate. 
If  however  the  certificate  is  not  taken  out 
until  after  the  16th  December,  it  will  have 
relation  only  to  the  day  on  which  it  issues. 
The  case  cited  against  this  rule  of  Bowler  v. 
Brown  has  been  very  much  doubted,  and  will 
have  no  weight  Paterson  v.  Powell,  also 
cited,  is  in  favour  of  the  rule.  Meekin  v,  YThal- 
ley,  1  Bing.Rep.  N.  P.  59.  2Dowl.  P.O. 823. 
4  Moore  &  Scott,  494. 

Parke  B. — There  is  also  a  decision  of  Mr. 
Justice  Coleridge,  Young  v.  Dowlman,  3  Young 
&  Jervis  24.  to  the  same  effect. 

Mr.  Erie — In  the  case  of  Meekin  v.  Whalley 
much  argument  had  been  used,  and  all  the 
authorities  are  carefully  reviewed.  The  Court 
of  Common  Pleas  there  deprived  the  attorney 
of  his  costs,  no  advances  having  been  made 
by  the  client.  The  Statute  contemplated  the 
year  began  to  run  against  the  attorney  on  the 
15th  November,  giving  him  the  interim  be- 
tween that  and  tne  16th  December  to  renew 
his  certificate,  and  if  he  did  not  renew  it 
within  that  period  he  was  off  the  Rolls.  This 
seems  evidently  to  have  been  the  meaning  of 
the  Statute  from  the  circiunstance  of  a  month 
being  given  for  that  purpose.  The  attorney, 
in  this  case  took  out  nis  certificate,  January  2, 
1837,  which  expired  November  15,  in  the  same 
year :  no  other  certificate  was  taken  out  until 
July  8,  1838.  There  had  been  therefore  a 
lapse  of  nearly  19  months,  from  the  date  of 
the  former  certificate.  The  same  view  was 
taken  in  Meekin  v.  Whalley,  which  is  a  pre- 
cisely similar  case  to  this. 

Parke,  B.— There  is  no  doubt  The  attor- 
ney could  not  recover  these  costs  of  his  client. 
Mr.  Erie — ^There  is  no  statement  in  the  affi- 
davits, that  the  defendant  has  made  any  ad- 
vances whatever,!but  on  the  contrary,  although 
it  has  been  alleged  the  affidavit  does  contain 
such  a  statement. 

Lord  ABiN0ER.--This  rule  must  be  made 
absolute,  we  are  bound  to  give  effect  to  the 
Statute. 

Parke,  B. — ^There  is  no  doubt  this  rule 
should  be  absolute.  It  seems  there  is  some 
dispute  as  to  whether  the  affidavits  in  answer 
to  th^  rule  distinctly  state  what  advances  have 
been  made  by  the  defendant ;  let  the  Master 
look  into  them,  and  say  what  sum  is  therein 
stated  to  have  been  advanced,  the  costs  of  the 
enquiry  to  be  paid  by  the  plaintiff,  as  it  is  for 
his  rehef. 
Gurnet,  B.  concurred. 
Rule  absolute. 
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PREROGATIVE  COURT. 


In  the  Goods  of  Jaxxs  Clark,  deceased. 

J^ew  mU  Act,  sec.  9,  Xb^WiU  signed  by 
anether  person  for  a  testator  m  his  presence, 
and  bynis  direction,  and  attested  by  the  tcife 
of  the  testator,  who  was  executrix  and  a 
legatee,  as  also  by  another  person.  Whether 
tSe  will  is  vatidj  and  the  wife  a  good  witness 
to  prove  it? 

The  deceased  James  Clark,  it  appeared 
ju^t  before  his  decease,  sent  for  the  clergy- 
man of  the  parish  in  which  he  resided  at 
Warfield,  Berks,  and  requested  him  to  pre- 
pare a  will,  which  he  did,  and  at  the  testator's 
request,  signed  it  on  his  behalf,  thus,  *'  Si^ed 
on  behalf  of  the  testator,  and  by  his  direc- 
tions, by  me,  C.  T.  F.,  Vicar  of  Warfield, 
Berks,"  and  the  testator  acknowledged  the 
signature  in  the  presence  of  his  wife  and 
mother,  who  attested  the  wilL  The  wife  was 
appointed  executrix,  and  was  also  a  legatee 
imder  the  will. 

The  question  was,  whether  the  requisites 
of  the  ^th  section  of  the  act  has  been  com- 
plied with*  It  was  admitted  that  under  the 
15  sec.  the  wife's  legacy  was  void. 

Sir  H.  Jenner  said,  the  statute  does  not 
say  in  distinct  terms,  that  the  testator  miust 
sign  the  instrument;  but  that  it  may  be 
signed  h^  another  person  in  his  presence,  and 
by  his  direction.  This  is  the  signature  of  a 
will  by  another  person,  by  the  direction  of 
the  testator,  and  acknowledged  by  him  in  the 
presence  of  two  witnesses  present  at  the  same 
time,  who  subscribed  the  will  in  the  presence 
of  the  testator.  I  am  inclined  to  tmnk  that 
this  is  a  sufficient  compliance  with  the  re- 
quisites of  the  9th  sec.  of  the  statute.  The 
wife's  interest  under  the  will  is  void,  though 
contrary  to  the  express  intention  of  the  oe- 
ceased. 

Probate  decreed. 


INSOLVENT  COURT.— AforcA  7. 

Case  op  Fbedbrick  Shacelefohd. 

AMttion  of  Imprisonment  for  Debt  Bill. — 

SEC.U6. 

This  insolvent,  three  years  since,  had  filed 
his  petition,  and  had  remained  in  prison  ever 
flttce,  for  want  of  fimds  to  proceed  upon  it. 
Reoendy  the  Drapefs'  Company  had  advanced 
&l.,  and  the  commissioners  of  this  court  ha4 
made  an  order  for  5/.  to  be  paid  to  the  attor- 
ney in  the  case,  out  of  the  unclaimed  divi- 
dends in  oourt,  under  the  1 18th  section  of  the 
recent  act  of  Parliament  It  appeared  that 
no  fimda  had  yet  accumulated  from  the  un- 
claimed dividends  under  the  act,  and  Com- 
missioner Law  said,  the  order  should  be  car- 
ried into  effect  as  soon  as  there  should  be 
funds ;  at  present  he  could  not  assist  the  at- 
torney. 

TkB  insolvent  was  ordered  to  be  discharged. 


Sec.  36. 

Case  of  Thobias  Wtndham  Jones. 

Operation  of  the  Statute  upon  a  vesting  order 
under  this  section,  where  the  debtor  subse- 
quently pays  his  detaining  creditor  as  to  holel-' 
tng  the  prisoner  in  custody  for  his  other 
creditors. 

This  case  involved  a  point  of  law  upon 
section  36  of  the  statute. 

Thomas  Wyndham  Jones  was  confined  in 
Chester  castle,  and  his  detaining  creditor  had 
api)lied  for  and  obtained  a  vesting  order,  after 
which  Mr.  Jones  had  paid  the  deot  and  costs 
of  his  detaining  creditor,  and  applied  to  the 
Court  to  annul  tne  vesting  order. 

Mr.  Smith,  another  creditor,  (but  not  a  de- 
taining creditor)  afterwards  applied  to  the 
Court  to  continue  the  vesting  order  for  the 
benefit  of  the  other  creditors,  and  that  he 
might  be  appointed  assignee. 

Mr.  Woodrocfe^  for  Mr,  T.  W.  Jones,  con- 
tended that  it  would  be  an  act  of  oppression 
to  suffer  the  vesting  order  to  remain  m  fbrc« 
after  the  payment  of  the  debt  of  the  party  by 
whom  it  had  been  obtained. 

Mr.  Cooke,  for  Mr.  Smith,  said,  the  vesting 
order  was  for  the  benefit  of  all  the  creditors, 
and  that  an  assignee  ought  to  be  appointed  to 
give  eflfect  tp  the  power  vested  in  the  Court. 

Mr.  Commissioner  Law  said,  it  would  be  a 
fraudulent  operation  of  the  Act  of  Parliament, 
if  a  vesting  order  were  to  be  dismissed  on  the 

Siyment  of  the  debt  of  the  detaining  creditor, 
e  would  give  Mr.  Jones  an  opportunity  of 
showing  cause ;  but,  he  was  not  disposed,  to 
relinquish  the  power  vested  in  the  Court. 
Rule  nisi  wan  granted  for  tlie  assignee^ixp. 


CENTRAL  CRIMINAL  COURT. 
March  8. 

Counsel  for  prosecution — Question  of  employ- 

X  counsel  for  the  prosecution  in  all  cases 
e  counsel  was  retained  for  the  defence  of 
prisoners,  and  where  the  evidence  was  contra- 
dictory. 

This  question  was  mooted  between  the 
Bench  ad  the  Bar. 

Lord  Chief  Justice  Tindal  said  that  in  all 
cases  where  the  evidence  was  contradictory, 
counsel  should  always  be  employed  for  the 
prosecution. 

Mr.  C.  Phillips  said,  he  felt  the  full  force 
of  -the  remark,  and  before  the  Prisoners* 
Counsel  Bill  was  passed,  he  suggested  to  the 
committee  of  the  House  of  Commons,  that  jus- 
tice would  in  many  instances  be  defeated  by 
it.  The  Corporatiim  of  Lond(»i  had  the 
power  of  employing  counsel  for  the  prosecn- 
tkm,  but  in  oonaequenee  of  the  niggaraly  rule 
which  they  act^  upon,  no  gentleman  at  the 
bv  would  think  it  worth  his  while  to  hold  a 
brief  under  such  circumstances.  He  had 
done  all  he  could  to  Cf>p09e^  the  passing  of  the 
bill  in  question,  foreseeing  the  evik  to  which 
it  would  give  rise. 
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Mr.  Justice  Vauohin. — And  we  did  all  we 
could  to  oppose  it  aUo. 

Lord  Chief  Justice  Tindal  said,  that  the 
question  of  employing  counsel  for  the  prose- 
cutioD  was  one  of  gxeat  conse<|uence,  and  if 
die  learned  counsel  had  anything  to  suggest 
npon  the  suhjecti  the  Court  would  be  glad  to 
hear  him  in  private. 

The  ctmotation  of  Xx>ndon  allow  only  one 
guinea  witn  a  brief  for  a  prosecution,  and  two 
guineas  should  the  case  occupy  a  whole  day. 


ASSIZES. 

NORTHBRN  CIRCUIT.    March  5. 

Before  Mr.  Baion  Pakee,  and  a  Special  Jury. 

Dixon  r.  Sadlkb. 

fmurmtee, —  Whether  it  is  negligence  gene- 
roily  in  the  Captain  of  a  ship  throwing  out 
heJiuut  wkHe  at  eea? 

This  action  was  brousht  against  the  defendant, 
an  uaderwriter  at  liloya's,  to  recover  the 
toount  of  an  insurance  on  the  schooner  John 
Cooke,  the  property  of  the  plaintiff. 

The  defenduit  pleaded  first  the  general 
issue ;  secondly,  that  the  ship  was  not  lost  by 
the  perils  of  the  seas;  thirdly,  that  she  was 
lost  through  the  wilful,  wrongful,  negligent, 
and  improper  conduct  of  the  master  and  mari- 
ners, in  wuMly,  wrongfully,  negligently,  and 
improperly  throwing  overboard  her  ballast, 
wlKreoy  she  became  unseaworthy.  The 
fourth  plea  was  similar  to  the  third,  avowing, 
however,  the  improper  conduct  to  have  been 
00  the  part  of  the  plaintiff  himself. 

The  schooner,  a  new  vessel,  was  in  May, 
1S37,  on  her  vovage  fh>m  Rotterdam  to  Sun- 
derittid.  She  left  Rotterdam  on  the  15th  of 
May,  and  was  off  Seaham  about  ten  o'clock 
on  the  19th.  She  had  taken  a  mlot  on  board 
about  eight  o'clock  ^  the  weatner  then  being 
very  fine.  The  wind  freshened,  however,  as 
the  morning  advanced.  The  tide  being  then 
too  low  to  enable  the  vessel  to  reach  the  port 
of  Sunderland,  the  captain  employed  his  men 
until  the  tide  should  rise  in  throwing  the  bal- 
last overboard,  the  vessel  then  lying  under  a 
double  reefed  mainsail  and  a  reefed  topsail. 
Thqr  threw  over  about  fifteen  tons,  being  one 
half  of  what  the  vessel  had  brought  from  Rot- 
terdam. They  then  proceeded  to  wear  the 
▼ttael,  and  for  this  purpose  hoisted  the  fore- 
top  mast  staysail,  but  while  in  the  act  of  wear- 
ing she  was  taken  by  a  sudden  squall  and 
thrown  on  her  beam  ends.  Her  anchor  was 
let  go,  for  the  purpose,  if  possible,  of  bringing 
^er  head  to  tne  wind,  btit  it  did  not  hold. 
The  crew  then  took  refuge  in  the  pilot's  coble, 
^nd  thence  got  on  boara  a  steamer,  which 
came  out  on  seeing  &e  accident  They  re- 
mained in  the  neighbourhood  of  the  John 
Cooke  for  some  time  endeavouring  to  tow  her 
into  port,  hut  all  their  endeavours  were  inef- 
fectual, aiid  she  finally  sunk.    She  afterwards 


drifted  ashore  at  Ryhofe,  and  became  a  total 
wreck.  She  was  abandonied  to  the  under* 
writers.  Her  materials  realized  about  119/. 
.  Evidence  was  given  to  shew  that  it  was  the 
almost  universal  practice  of  vessels  going  into 
the  port  of  Sunderland  to  throw  overboard  a 
part  of  their  ballast  at  sea  when  the  weather 
was  such  as  to  permit  it ;  and,  in  point  of  fact, 
at  the  time  of  tne  accident,  seven  or  eight  ves# 
sels  in  the  immediate  neighbourhood  of  the 
John  Cooke  were  engaged  in  a  similar  operas 
tion,  but  the  captain  stated  that  had  he  and- 
cipated  such  a  squall  as  actually  took  place  he 
would  not  have  tnrown  the  ballast  overboard ; 
and  the  pilot  deposed  that  had  the  ballast  been 
on  board  the  loss  would  not  have  taken  place. 
His  Lordship  left  it  to  the  jury  to  say,  whe- 
ther they  thought  it  negligence  generally  to 
throw  over  the  ballast  while  at  sea.  The  jury 
decided  this  in  the  a^rmative.  They  also 
found  that  the  owner  was  aware  of  such  being 
the  captain's  practice,  but  had  not  ^ven  him 
any  directions  to  do  so  on  this  particular  oc- 
casion. A  verdict  passed,  therefore,  for  the 
defendant,  except  on  the  last  plea,  averring 
int  conduct  on  the  part  of  the  "  plain- 


tiff himself,"  his  lordship  being  of  opinion 
that  that  plea  rendered  it  necessary  to  prove, 
either  that  the  plaintiff  was  present  and  di- 
rected the  act,  or  had  given  express  orders 
respecting  it  to  the  captain  with  a  view  to 
that  voyage. 


^«»»V«»MW»0»M<^l>l 


HOME  CIRCUIT. 

SPRING  ASSIZES. 
Chelme/ord,  March  6. 

Kino,  Widow  v.  Edwick  &  another. 

Statute  of  Limitations — Feme  Covert  becoming  , 
discovert  and  claiming  land,  pleading  kar 
disability  during  Coverture^  the  husband 
making  no  claim  during  his  lijfe — Liability  of 
the  persons  in  adverse  possession  during  the 
ouster  of  the  feme  for  25  years  to  mesne 
profits. 

Evidence  was  given  by  Mr.  Henry  Ashley^ 
attorney  for  the  plaintiff,  and  Mr.  George 
Brown  his  clerk,  of  the  judgments  obtained 
upon  the  ejectments,  and  that  due  search  had 
been  made  for  the  will  of  John  Wood  without 
success. 

The  action  was  brought  to  recover  the  sum 
of  400L  bein^  the  amount  of  the  profits  of  an 
estate  of  which  the  two  defendants,  Mrs.  Ann 
Edwick  and  Mr.  William  Edwick,  her  son, 
had  received  the  profits  for  a  period  of  twenty- 
five  years  and  ten  months.  The  plaintiff 
Mrs.  Mary  Kmg,  was  the  illegitimate 
daughter  of  a  man  named  Woods,  who  was 
seised  of  certain  copyhold  land  and  cottages 
at  Thorp*le*Soken,  in  Essex;  and  being  so 
seised  made  a  will  by  which  he  devised  that 
property  to  the  plaintiff.    In  lus  lifetime 
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WoodB  had  a  housekeeper  residing  in  his 
fimulv  named  Mary  Smith,  and  the  plaintiff 
was  tne  oflbpring  of  that  person.  In  order  to 
make  his  property  available,  Woods  surren- 
dered it  to  the  use  of  his  will,  and  shortly 
after  making  his  will  in  November,  1781,  he 
died.  At  the  time  of  his  decease  he  resided 
at  Thorpe-le-Soken,  and  Maiy  Smith,  the 
mother  of  plaintiff,  remained  mere  for  two 
years  after  that  event.  She  then  removed  to 
Harwich,  and  having  lived  there  a  short  time 
married  a  person  named  Lappidge.  When 
the  mother  went  to  Harwich,  plaintiff  was 
onlj  a  year  or  two  old,  and  she  continued  to 
reside  with  her  parent  there  until  her  own 
marriage  with  Enoch  King,  which  took  place 
before  she  had  arrived  at  the  age  of  21  years. 
That  marriage  occurred  in  1/99.  By  the 
will  of  Mr.  Woods,  he  appointed  an  executor 
of  the  name  of  Philip  Hempson,  who  was 
allowed  to  receive  the  rents  by  the  husband 
King.  In  1801,  Hemnson  accounted  for  the 
profits  he  had  receivea  before  and  since  the 
marriage,  and  continued  to  receive  the  rent»  for 
a  short  time  afterwards,  when  Enoch  King  was 
desirous  of  receiving  them.  In  1812,  the  two  de- 
fendants came  forward  and  laid  claim  to  the  pro- 
perb^.  The  jury  would  see  that  from  1781  to 
i80I,  the  rents  nad  been  received  for  Woods, 
andtlie  executorunder  his  will,  and  thentol812, 
by  Enoch  King  himself.  Then  the  Edwicks 
came  forward,  and  threatening  the  tenants, 
continued  to  get  the  rents  and  profits  until 
they  were  turned  out.  It  was  for  the  amount 
of  those  profits  then  from  1812,  that  he  (Mr. 
Piatt)  ckuned  a  verdict.  Enoch  King  was 
the  rightful  owner  of  those  rents  during  his 
life,  but  if  he  had  never  demanded  them,  his 
wife  had  the  right  of  claiming  them.  He 
died  in  1835,  and  upon  his  death,  his  wife 
could  act  for  herselr.  After  her  husband's 
decease  she  made  claim  to  that  which  was 
hers  by^the  devise  of  her  father;  but  found 
that  the  defendants  were  determined  to  keep 
the  property.  It  was  necessary,  therefore,  to 
bring  an  action  of  ejectment  to  turn  them  out  ; 
and  four  ejectments  were  accordingly  pro- 
cured in  January,  1837;  they  were  tried  at 
the  Spring  Assizes  last  ^ear,  when  the  title 
was  gone  mto  and  examined,  and  the  Jury, 
under  the  direction  of  the  learned  judge, 
found  a  verdict  for  this  lady,  Mrs.  King,  re- 
instating her  in  possession  of  the  property, 
and  the  whole  four  cottages.  Judgment  was 
procured,  in  conseauence  of  that  verdict,  on 
the  6th  of  April,  1838.    On  the  1st  of  January, 

1837,  the  title  was  in  Mary  King,  and  if  that 
w««  the  case,  so  long  as  they  were  in  pos- 
session of  the  property,  they  would  be  respon- 
sible to  the  owner  for  theprofits  upon  it. 
Prom  the  1st  of  January,  1837,  then,  to  April, 

1838,  when  judgment  was  recovered,  gave  a 
period  of  fifteen  months,  about  which  there 
could  be  no  dispute;  for  this  they  said  15/. 
were  sufiicient;  and  they  pleaded  that  the 
Statute  of  Limitations  had  settled  the  matter 
«o  far  as  the  profits  received  prior  to  Nov. 
1832,  were  concerned.  But  they  made  a  little 
mistake  about  this  plea,  because  they  had 


taken  the  1st  of  November,  1832,  as  the  com' 
mencement  of  the  six  years.  This  woidd  not 
answer,  however;  for,  looking  at  the  Record, 
they  would  see  that  the  action  was  brought  on 
the  7th  of  June,  1838,  so  that  the  six  years 
must  be  counted  back  from  that  time,  and  not 
fh>m  the  1st  of  November — ^thus  there  would 
be  five  months  not  covered.  In  reply  to  this 
plea,  inasmuch  as  the  plaintiff  was  a  feme 
eoveri,  her  rights  could  not  be  assertea  by 
herself^  and  as  her  rights  attached  to  her 
within  six  years,  and  ner  husband  died  in 
1837,  the  Statute  of  Limitations  was  beside 
the  case.  In  the  outset  of  his  address,  he  (Mr. 
Piatt)  had  stated  under  what  Mrs.  King  had 
derived  her  right  to  the  property,  viz.  the  will 
of  her  father.  In  the  district  of  Thorpe-le- 
Soken,  there  was  a  peculiar,  in  which  wills 
were  proved  and  deposited,  of  parties  not 
having  property  out  of  that  district.  There 
was  sSso  a  Kegistry  at  Chelmsford  as  well.  A 
search  had  been  made  for  the  will  in  the 
Prerogative  Courts  in  London,  in  the  Registry 
at  Chelmsford,  and  in  the  peculiar  of  Thorpe- 
le-Soken ;  also  the  papers  of  the  Manor  Court 
were  searched,  in  oraer  to  discover  the  ori- 
ginal will.  Woods,  on  his  death,  had  no  other 
property  than  that  which  he  had  devised  t6 
his  daughter;  and  it  was  supposed  that  the 
executor  having  gone  to  the  Manor  Court  for 
the  purpose  of  presenting  the  will  and  claim- 
ing the  admission  of  Mary  Smith,  might  have 
left  the  will  at  the  Court  Prom  the  Court 
rolls  it  appeared  that  the  executor,  Mr. 
Hempson,  appeared  in  Court  Baron  and 
claimed,  witn  that  will,  that  Mary  Smith 
should  be  admitted  tenant  of  the  property. 
She  was  admitted  accordingly.  Nobody  op- 
posed her;  and  this,  at  the  former  trial,  was 
thought  to  be  quite  sufiicient  proof  of  the  wilL 
Search  for  the  will  had  also  been  made  among 
the^xecutor's  papers,  but  without  success. — 
The  following  evidence  was  then  adduced : — 

Abraham  Mayne,  70  years  of  age — I  lived 
in  one  of  the  four  cottages  at  Thorpe  nineteen 
years.  I  have  left  about  four  years.  I  paid 
4/.  a-year  rent.  I  took  two  pear  trees  and 
paid  1/.  a-year  for  them  for  some  years.  I 
paid  my  rent  to  Mrs.  Edwick,  sometimes  to 
Henry  Edwick.    They  lived  in  Suffolk. 

C.  J.  Parker,  Esq.,  the  Registrar  appointed 
for  the  Commissary  Court  of  the  Bishop  of 
London,  for  parts  of  Essex  and  Herts,  and  of 
the  Archdeaconries  of  Chehnsfbrd  and  Essex, 
examined.  Thorpe-le-Soken  is  exempt ;  but 
I  do  not  know  that  it  is  a  peculiar.  I  have 
no  jurisdiction.  If  a  person  brought  me  a 
will  devising  property  which  was  in  Thorpe- 
le-Soken  only,  r  should  not  accept  it;  but 
send  it  to  the  Prerogative  Court  of  Canter- 
bury. If  there  were  a  court  of  that  Com- 
missary, that  would  be  the  proper  place  to 
send  it 

Verdict^  by  consenif  agaiiut  Mrs.  Edndck — 
Damages  125/. 
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LIST  OP  SHERIFFS,  UNDER-SHERIFFS,  AND  DEPUTIES  FOR  WALES,  1839. 

(  Cmeludedfrom  p,  302.^ 


CmmUet. 


Jnglaea 

Cvnarvonshire 
Denbighshire 

FlmUhire 


NORTH  WALES. 
Sheriffs. 

J.  Greenfield,.of  Rhyddgaer,  Esq. 


Undersheriffs  and  Deputies. 
Office  hours f  the  same  as  Seal  Office. 


J.  Williams,  of  Hendaegadno,  Esq. 

Sir  John  Williams,  Bodlewyddan, 
Bart.  -  * 

John  Offley  Crewe  Read,  of  Ha- 
warden,  Esq. 

Merumethshire       The  Honourable  Edward  Mostyn 

Lloyd  Mostyn,  of  Plashen 
MoiUgcmeryshire  David  Hamer,  of  Glanrafon,  Esq. 


Mr.  William  Jones,  of  Llangefni— /)e- 
puties,  Messrs.  Weeks  and,  Gilbert- 
son,  12,  Cook's  Court,  Line.  Inn. 

—  David  Williams,  Pwllheli— Z>i»ttiy, 
Mr.  Hyde,  33,  Ely  Place. 

-^  C.  W.  Wyatt,  of  Saint  Asaph— Z>e- 
putieSf  Messrs.  Bloxam  ana  Co.,  % 
Lincoln's  Inn  Fields. 

—  Charles  Walter  Wyatt,  of  Saint 
Asaph  —  Dqnities,  Messrs.  Bloxam 
and  Co.,  2,  Lincoln's  Inn  Fields. 

—  D.  Breese,  Llanlyllan — Deputy^  Mr. 
R.  V.  Williams,  38,  Hatton  Garden. 

Messrs.  Lonrueville  and  Williams,  Os- 
westry, Salop ;  J.  Owens,  of  Newton, 
Acting  U.  S.— Z)OTU/y,  Mr.  William 
Deane,  16,  Essex  street. 


^Tfctmshire 
Cardiganshire 


SOUTH  WALES. 
John  Lloyd,  of  Duias,  Esq. 


The  Honourable  George  Lawrence 
Yaughan,  of  Cwmnwydion 


Carmarthenshire    John  Edward  Saunders,  of  Glan- 
rhydw,  Esq. 


Mr.  Henry  Maybery,  Brecon — Deputy, 
Mr.  Ullithome,  26,  Red  Lion  Square. 

—  Horatio  Hughes,  of  Aberysthydth — 
Deputies,  Messrs.  Hawkins  and  Co., 
New  Boswell  Court. 

—  John  Budden  Jeffries,  Carmarthen 
^-Agents,  Messrs.  Clark  and  Med- 
calfe,  20,  Lincoln's  Inn  Fields. 

—  Lewis  Morris,  of  Carmarthen  — 
Agents,  Messrs.  Chilton  and  Acland, 
7,  Chancery  Lane. 

—  Charles  Basil  Mansfield,  of  Swansea 
— Z)eptf/i>«,  Messrs.  Homidge,  Carter 
and  voules,  16,  Bloomsbury  Square. 

Gilbert  William  Warren  Davis,  of    —  James  Summers,  Haverfordwest — 
Mullock,  Esq.  -  -        Z>epi//t6«,  Messrs.  Jones,  Trinder  and 

Tudway,  1,  John  Street,  Bedford 
Row. — Hours  same  as  Cambridge- 
shire. 

Deputies,  Messrs.  White  and  Whit- 
more,  11,  Bedford  Row. 

Warrants  are  granted  in  Town  except  for  Canterbury ;  the  Cinque  Ports  j  Southampton, 

and  Carmarthen. 


Carmarthen 
(County  of  the 
Borough  of) 

Olttmorganshire 


Pmbrokeshire 


G.  Philipps,  of  Carmarthen,  Esq. 


Charies  Henry  Smith,  of  Gwem- 
Uwynwith,  Esq. 


lladnorsUre  Henry  Lingen,  of  Penlausley,  Esq. 


Review  of  New  Books. 

'I'uE  Practical  Man,  or  Pocket  i 
/or  Soliciiorj^^ll^^Uy  an 
Property;  ^^^^^^^a 
Tables^  Caw^  ,  in 

tffProf 
quiring 


thematical  portion  extended  so  as  to  give 

a  COMPLKTE  SYSTEM  OF  PROPERTY  VALUA- 
TIONS,  embracing  Freeholds,  Copyholds, 
A4iyuyBons,  Successive  Presentations,  Re- 
mand  Common  Leaseholds,   An- 
ne wal  Fines,  Beneficial  Values 
i  Copyhold   Enfranchisements, 
ps,  Tithe  Commutation,  Rent 
Ic,  present  and  absolute,  re- 
deferred,    determinable,     or 
on  the  number  of  joint  lives 
Irsliips,    and   including   many 
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Tfthies  never  befbxe  made  public.  Lon- 
don: Published  by  Richards  and  Co., 
Law  Booksellere  and  Publishers.  194., 
Fleet  Street. 
This  is  a  useful  little  practical  volume  for 
general  purposes,  and  for  aD  persons  in 
business ;  the  title  of  the  book  is  quite  long 
enough  to  shew  the  nature  of  its  contents. 
The  author  tells  ua  that  this  edition  aims  at 
something  higher  than  the  firsi  edition^  the 
object  of  which  he  tells  us  vras  concentration^ 
or  the  giving  within  a  small  compass  a  body 
of  information,  which,  though  attainable  on 
reference  to  the  library,  was  likely  to  be 
wanted  when  reference  could  not  be  made. 
The  pr€9cnt  edition^  he  says,  aims  at— the 
embodying  a  system  of  rules  and  tables 
enabling  any  person  acquainted  with  com- 
mon anthmeticy  to  ascertain  the  value  of  all 
the  more  complicated  interests  in  property 
capable  of  mathematical  solution.  The  third 
part  of  this  edition,  he  says,  is  altogether 
of  a  different  class  from  the  property  valua- 
tions in  the  first  edition,  being  the  result  of 
an  attempt  to  embody  within  forty  rules 
and  twenty-four  tables,  a  complete  system 
of  property  valuations,  applicable  to  all  the 
mors  complicated  interests  in  property,  and 
yet  so  simplified  that  any  man  of  common 
lafoimation  may  use  them. 


Bu$in€$9  in  ih§  Courts^  Sfc, 


TO  CORRESPONDENTS. 

"A.  J.  H." — Cannot  do  as  he  wishes; 
he  will  obtain  every  information  upon  the 
subject  by  appl3dng  at  the  office  of  thu  trea- 
surer of  any  Inn  of  Court ;  his  postscript  is 
answered  fully  in  p.  175,  of  this  work. 

"B.  H.  T."— We  request  that  in  all 
future  communications  the  postage  be  paid. 

"A  Subscriber." — We  do  not  profess  to 
answer  cases  and  pay  for  the  communicat  Ion. 

« J.  E.  R.  Camden  Town."— We  thimk 
such  conduct  very  disgraceful,  but  we  should 
be  oversteppii^  the  line,  we  have  drawn,  by 
taking  notice  of  it. 

''H.D.M,"  see  the  errata. 

^^C.J.,  Huddersfield." — His  communica- 
tion has  been  received,  and  shall  have  at  • 
iention.  He  will  find  the  same  Problem 
answered  in  this  number  by  another  cones-* 
pendent.    We  are  ghui  to  see  that  very  \ 


many  have  been  encouraged  to  the  same  end 
by  our  exertions.  We  wish  to  see  Attomies 
what  they  ought  to  be — ^lawyers. 

"Tyro."— We  would  cheerfully  oblige 
yon ;  we  however  conceive  that  it  would  be 
most  presuviptuous  in  us  to  lay  down  a 
formula  for  the  profession.  Have  we  not 
said  sufficient  in  p.  151.,  as  a  guide  in  the 
absence  of  any  judicial  rule. 

We  are  very  sorry  at  being  compelled  to 
announce  to  all  correspondents,  that  we 
have  resolved  to  pay  no  attention  to  ukpaiii 
OOMHUNICATIONS.  We  claim  merit  for  some 
respect  and  courtesy. 

TO  SUBSCRIBERS. 

A  complete  Index  to  this  work,  vnth  a 
Title  Page,  will  be  published  every  six 
months. 

This  Paper  will  be  forwarded,  postage 
firee,  to  any  part  of  the  United  Kingdom,  to 
Annual  Subscribers.  Subscriptions,  I/.  10#. 
for  the  year,  to  be  paid  in  advance. 


ERRATA. 

Page  300,  I^t  of  Sberifis,  Com  Wall— in  ihe 
coluiDD  for  tfDdersherifis  and  Deputies,  an  intended 
footnote  ia  plac^. 

Page  293,  in  the  lOth  line  from  the  bottoni,^2Qd 
column, /or  "indeed  the  word  heirs"  read  *'  in  n 
Deed  the  word  heira." 


Just  pubtiehed,  price  2g,, 
THE   LEGAL  GUIDE. 

PART  4,  containing  Nos.  14  to  17,  both  in- 
clusive^ with  Table  of  Contents  to  the 
whole.  This  Part  contains  Original  Essays  on 
the  Laws  relating  to  Real  P?operty,  and  a 
Letter  to  the  Lord  Chancellor,  upon  the  doc- 
trine of  the  Court  of  Eqtiity  in  relation  to 
property  settled  to  the  separate  use  of  Un- 
married Women,  with  the  viewof  proving  that 
the  doctrine  held  for  the  last  century  is  as  old 
as  the  days  of  Elizabeth j  and  that  the  doctrine 
referred  to  by  his  Lordship,  in  hearing  the 
appeal  case.  Toilet  v.  Armstrong,  is  an  mno- 
vation  made  by  the  House  of  Lords,  which 
the  Judges  at  the  time  were  in  direct  opposi- 
tion to. 

Part  5  will  be  Published  on  the  1st  of  April. 
John  Richards  &  Co.,  194,  Fleet  Street 


Printed  hyALsxANDSR£i.nER  MuaaAT,  PriQfer,at  his 
Priotiog-Office,  Gteen  Arbour-court,  Old  Bailey, 
in  the  Parish  of  St.  Sepulchre,  in  the  City  of  London ; 
and  Published  by  John  Ricbaedb,  Law  Bookseller, 
194,  Fleei-ttreet,  in  the  Parish  of  Su  Donstan's-in- 
the-Weat,  in  the  City  of  London.  Satuiday,,16th 
Maich,  1639. 
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SATURDAY,  MARCH  23,  1839. 


LAWS  OF  REAL  PROPERTY. 

Essay  I. 
(  Conimuedfrom  page  308.) 

OK  THB  TITLE  A  PURCHASBB  MAY 
REQUIBE. 

Tke  New  Statute  of  Limitatums  relating  to 
Real  Property,  3  &  4  W.  4.  c.  27. 

WE  win  contiDue  to  shew,  in  what  man- 
ner the  Courts  are  disposed  to  give 
effect  to  this  New  Statute  of  Limitations. 
It  will  he  seen,  that  the  statute  has  heen 
held  to  he  retrospective^  and  that  it  attri- 
butes to  pcut  possesion,  of  the  quality,  it 
contemplates  the  character  and  consequences 
of  advene  possession.  The  following  case 
detennined,  that  whero  the  possession  was 
not  advene  at  the  time  of  the  passing  of  the 
statute,  a  claimant  is  not  harred  by  s  s.  2  & 
7,  but  is  allowed  five  years  from  the  passmg 
of  the  statute  by  s.  15,  notwithstanding 
the  twenty  years  have  expired. 

This  case  (a)  occurred  in  the  court  of 
King's  Bench,  in  Michaelmas  Term  1836, 
on  a  motion  for  a  new  trial  of  a  cause  that 
was  tried  at  the  Cambridge  assizes,  1836, 
before  Tindal,  C.  J.  The  following  were 
the  facts  proved  at  the  trial. 

The  lands  in  dispute  were  partly  copy- 
hold and  partly  freehold ;  the  lessors  of  the 
plaintiff  were  devisees  in  trust  of  all  the 
premises,  under  the  will  of  William  Thomp- 
son ;  and  the  defendant  was  the  eldest  son 
of  James  Thompson,  deceased,  who  was 


(a)  Doe  dem.  Bargesi  and  Harrison  v.  Thomptoo, 
6Adolph.&£lL532. 
Vol,  L 


the  eldest  son  of  William  Thompson.  The 
will  was  proved ;  and  it  appeared  that  the 
copyhold  land  was  part  of  the  manor  of 
Ely  Barton,  which  is  a  manor  belonging  to 
the  See  of  Ely ;  that  the  lessors  of  the 
plaintiff  had,  after  the  death  of  William 
Thompson,  sold  it  to  Susannah  Thompson, 
who  had  been  admitted  on  the  22nd  of 
April,  1835;  and  that  she. had  afterwards 
made  a  surrender  of  it  to  the  lessors  of  the 
plaintiff,  to  be  void  on  her  pajrment  of  45/. 
and  interest  upon  a  day  named.  The  lessors 
of  the  plaintiff  were  admitted  in  pursuance 
of  this  surrender.  This  admission  was  pro- 
duced, and  purported  to  be  made  on  the 
19th  July,  1836,  at  the  special  court  baron 
of  the  Right  Reverend  Joseph,  Lord  Bishop 
of  Ely,  Lord  of  the  Manor  of  Ely  Barton, 
in  the  county  of  Cambridge.  It  appeared, 
further,  that  James  Tliompson,  the  son  and 
heir  of  the  devisor,  William  Thompson, 
and  father  of  the  defendant,  had  occupied 
all  the  premises  sought  to  be  recovered  for 
more  than  twenty  years  before  his,  James's 
death,  which  took  place  in  February,  1831. 
William  Thompson  died  in  September, 
1833.  Upon  James's  death,  his  widow 
continued  in  possession  of  the  lands  for 
some  time,  when  the  defendant  took  pos- 
session, which  he  has  ever  since  held.  It 
was  admitted  that  William  Thompson  was 
absolute  owner  of  all  the  premises,  unless 
the  occupation  above  mentioned  barred  him. 
The  jury  found  expressly  thai  JBmesThom^ 
son  held  and  occupied  the  lands  for  more 
tlian  twenty  years  before,  and  at  the  time 
of  his  death,  but  that  the  possession  was 
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not  adverse  to  William  Tliompson ;  and  the 
plaintiff  had  a  verdict  for  all  the  premises. 
A  motion  was  made  for  a  rule  to  shew 
cause,  why  a  nomuit  should  not  be  entered, 
or  a  new  trial  had,  on  the  ground  that  in 
respect  to  the  copyhold  property,  there  was 
no  title  in  the  lessors  of  the  plaintiff  at  the 
time  of  the  trial,  (which  point  was  not  taken 
at  the  trial ;)  and  with  respect  to  the  whole 
property,  it  was  contended  that  the  posses- 
sion not  having  been  adverse,  James  Thomp- 
son in  his  lifetime,  and  the  defendant  since, 
were  tenants  at  will ;  so  that  the  title  of 
William  Thompson  had  accrued  more  than 
twenty  years  before  the  action;  (statute 
8.  7.)  and  that  the  plaintiff  was,  therefore, 
barred  by  sect.  2 ;  and  that  if  it  should  be 
contended  on  the  other  side,  that  sect.  15. 
gave  the  right  of  recovering  for  five  years 
from  the  passing  of  the  act ;  then,  first,  the 
"  acknowledgment"  mentioned  in  that  sec- 
tion would  be  a  complete  determination  of 
a  tenancy  at  will ;  and,  secondly,  a  tenancy 
at  will  could  not  be  an  "  adverse"  possession. 
Therefore,  that  section  did  not  control  the 
7th,  but  provided  only  that  mere  lapse  of 
time  should  not  bar  a  recovery,  till  five  years 
after  the  passing  of  the  act,  when  the  pos- 
session has  not  been  adverse:   it  left  the 
legal  rights  of  the  parties  in  other  respects 
as  they  were  before.  But  that  the  defendant, 
even  on  this  supposition,  was  not  a  tres- 
passer, but  still  tenant  at  trill;  as  the  devise 
by  the  owner  of  the  fee,  being  an  act  done 
off  the  land  without  notice  to  the  tenant, 
was  not  a  determination  of  the  tenancy; 
Co.  Litt.  55  b.  Com.  Dig.  Estates,  (H.  6.); 
and  that  the  action,  therefore,  was  brought 
too  soon,   there  having  been  no  notice  or 
demand  of  possession.      The  motion  was 
made  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence.    Cur,  adv. 
vult. 

Lord  Denman,  C.  J.  in  delivering  the 
judgment  of  the  court  said,  it  was  also  con- 
tended that,  under  stat.  8  &  4  W.  4.  c.  27. 
88.  2  &  7,  the  possession  of  twenty  years,  by 
James,  barred  the  devisees.  But  the  jury 
have  found  that  the  possession  was  not  ad- 
verse to  William  the  testator;  and,  as  the 
action  is  brought  witliin  five  years  after  the 
passing  of  the  statute,  the  proviso  of  the 


fifteenth  section  saves  this  right — and  the 
rule  teas  re/used. 

This  case  subsequently,  in  Easter  Term,  * 
1837,  came  before  the  court  in  another 
shape.  James  Thompson,  the  defendant  in 
the  last  action,  brought  an  ejectment  against 
the  widow  Susannah  Thompson,  which  was 
tried  before  Parke,  B.,  at  the  Cambridge- 
shire Summer  Assises,  1835,  and  the  decla- 
ration then  stated— That  in  1807,  William 
Thompson  being  tenant  in  fee  of  the  pre- 
mises in  question,  put  his  eldest  son  James 
in  possession  of  them;  which  possession 
James  kept  till  1831,  when  he  died.  His 
widow,  tlie  present  defendant,  bad  continued 
in  the  occupation  ever  since.  William 
Thompson  died  in  September,  1833,  hav- 
ing devised  all  his. real  property  to  trustees. 
The  lessor  of  the  plsuntiff  was  the  eldest  son 
of  James  Tliompson,  and  ckimed  as  his 
heir  at  law. 

It  did  not  appear  that  William  Thompson 
or  the  devisees  had  made  any  entry  before 
December  31st,  1833. 

The  Jury  found  that  James  Thompson, 
the  father  of  the  lessor  of  the  plaintiff,  was 
tenant  at  will  to  William  Thompson  in 
1807,  and  that  no  rent  was  paid  to,  or  pro- 
fits received  by  William  for  twenty  years 
from  that  timfe.  A  verdict  was  entered  for 
the  defendant,  with  leave  to  move  to  enter 
a  verdict  for  the  plaintiff,  and  in  the  ensu- 
ing Michaelmas  Term,  a  motion  was  made 
accordingly,  (a)  and  a  rule  nisi  was  granted. 
Upon  shewing  cause  against  the  rule, 
it  was  contended  that  the  last  mentioned 
case  had  already  decided  that  sec.  7.  of  the 
statute  did  not  bar  the  action  in  such  a 
case  as  this,  because  by  sec.  1 5.  where  the  ac- 
knowledgement mentioned  in  sec.  14.  should 
not  have  been  given  before  the  passing  of 
the  act,  and  the  possession  at  the  time  of 
the  passing  of  the  act  should  not  have  been 
adverse  to  the  right  of  the  party  claiming 
title,  then,  although  the  twenty  years  before 
limited  should  have  expired,  such  party 
might  bring  an  action  to  recover  the  land  at 
any  time  within  five  years  next  after  the 
passing  of  the  act. 


(a)   Doe  dem.   James    Thompson  v.  Snnniiak 
ThompiOD,  6  Adolph.  &  Ellis,  731. 
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In  support  of  the  rule  ii  was  argued  that 
sec.  7.  operated  upon  the  hj-gone  transac- 
tions; and  its  effect  is,  that  from  the  expi- 
ration of  twenty  years  after  the  end  of  the 
first  year  of  James's  tenancy  the  right  of 
William  was  as  much  harred  as  if  there  had 
been  a  possession  adverse  to  him  for  twenty 
years.  If  sec.  7.  did  not  operate  retrospec- 
tiyely,  it  was  asked  what  need  would  there 
be  of  sec.  15,  which  exempts  certain  cases 
from  that  retrospective  operation?  (Cole- 
ridge^ J.  observed,  it  has  the  effect  of  ex 
trading  the  time  for  bringing  actions  where 
less  than  five  years  of  the  twenty  were  un- 
expired when  the  act  passed.)  It  was 
answered  that  at  all  events,  the  section 
operated  only  in  favour  of  the  real  ovmer, 
or  the  party  claiming  under  him.  But  for 
sec.  15.  the  title  of  the  lessor  of  the  plaintiff 
would  have  been  indefeasible  by  sec.  7.  even 
as  against  them  ;  and  that  it  was  so,  not- 
withstanding sec.  15.  as  against  every  one 
else.  At  this  part  of  the  argument,  the 
judges  made  the  following  observations : — 

Pottefon,  J.  James's  holding  was  deter- 
mined by  his  death  in  1831,  there  is  nothing 
to  connect  his  possession  with  any  title  of 
the  lessor  of  the  plaintiff. 

Littledale,  J,  The  twenty  years'  pos- 
session after  1 807  has  nothing  to  do  with 
the  present  claim.  You  might  as  well  go 
back  a  hundred  years. 

Patteson^  J.  I  do  not  mean  to  say  that 
the  twenty  years  must  have  expired  since 
the  passing  of  the  act.  Sec.  15.  applies  to 
persons  who  have  been  in  possession  so  long, 
that  if  their  possession  had  been  adverse 
they  would  have  acquired  a  title,  but  who 
have  held  under  such  circumstances  that  the 
doctrine  of  non-adverse  possession  would 
have  prevented  such  a  title  from  accruing. 
In  those  cases  the  right  of  action  now  sub- 
8»t6  by  sec.  15.  for  five  years  next  after 
the  passing  of  the  act.  I  think  that  to 
make  that  section  applicable  there  should 
have  been  a  continuance  in  possession  of 
the  person  who  was  in  f9r  the  twenty 
years. 

CoUrid^y  J.  Tou  admit  that  the  de- 
visees of  William,  the  grandfather,  might 
have  tamed  out  the  lessor  of  the  plaintiff  if 
he  had  been  in  possession,  but  yon  say  that 


Susannah,  the  defendant,  cannot  set  up  that 
right  in  an  action  brought  by  him? 

This  was  replied  to  in  the  affirmative, 
and  that  the  lessor  of  the  plaintiff  con- 
tended the  devisees  themselves  would  have 
been  concluded  by  sec.  2.  and  7.  but  for 
sec.  15. 

Coleridge^  J.  How  does  the  defendants* 
case  differ  from  that  of  a  party  setting  up 
an  outstanding  term  ? 

To  this  it  was  answered,  that  the  lessor  of 
the  plaintiff  had  an  estate  under  ss.  2. 
and  7.  defeasible  only  by  sec.  15.,  if  the  real 
ovnier  interfered.  That  in  the  case  put,  the 
termor  had  an  actually  subsisting  interest  in 
the  term.  That  the  words  of  ss.  2.  and  7.  ex- 
tendi to  the  case  of  a  party  out  of  posses- 
sion, where  the  real  owner  had  done  nothing 
to  recover  it. 

Pattesan^  J.  It  would  be  strange  to  give 
such  an  effect  to  the  clauses  as  that  a  tenant 
at  will,  who  has  given  up  possession,  should 
afterwards,  by  the  passing  of  this  act,  be 
deemed  to  have  acquired  a  right  to  turn  out 
his  landlord.  I  think  that  no  case  is  con- 
templated in  which  the  tenant  at  will  was 
not  actually  in  possession  when  the  act  came 
into  operation. 

Lord  Denman^  C,  J,  The  monstrous 
consequences  which  would  result  from  the 
construction  insisted  upon,  shew  that  it  was 
not  contemplated.  According  to  that  con- 
struction, whenever  a  party  had  held  as 
tenant  at  tcillfor  a  gear^  and  had  then  con- 
tinued in  possession  twenty  years  without 
paying  rent,,  he  might  at  any  subsequent 
time  after  giving  up  possession  claim  title  to 
the  premises  and  turn  out  his  landlord.  It 
cannot  have  been  so  intended.  The  rule 
must  be  discharged. 

Littledaley  J.  The  act  in  the  clauses 
referred  to  must  contemplate  cases  where 
the  possession  has  continued.  Otherwise  a 
party  might  go  back  to  an  unlimited  period 
of  time  for  the  possession  on  which  his 
claim  was  to  be  founded. 

Patteson^  J.  The  case  would  have  been 
quite  different  if  the  tenant  at  will  had  con- 
tinued in  possession.  But  here,  after  the 
possession  has  been  long  determined,  it  is 
contended  that  a  fee  simple  arises  by  the 
passing  of  the  act.    That  cannot  be. 

BB   2 


Digitized  by 


Google 


324 
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CoUridge^  •/.,  concurred,  and  tlie  rule  was 
discharged, {a) 

The  result  of  this  determination  is,  that 
no  title  can  be  acquired  under  the  by-gone 
possession  of  a  tenant  at  will. 

(To  he  continued. ) 

TO   THE   EDITOR   OF   THE   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  XVIII. 

What  is  an  Estate  in  Parcenary  ? 

Where  lands  descends  to  two  or  more  per- 
sons, they  are  said  to  hold  in  coparcenary, 
or  (for  brevity)  parcenary. 

This  estate  arises  either  by  the  coimnon 
law,  or  by  custom. 

By  the  common  law,  where  a  person  is 
seised  of  an  estate  of  inheritance,  and  dies 
leaving  only  female  issiie^  the  land  descends 
to  them  jointly,  and  is  thus  expressed  by 
Bracton,  B.  2.  c.  30. — "Parceners  by  law 
are,  the  issue  female  which  (there  beinp;  no 
male  heirs)  come  in  equally  to  the  lands  of 
their  ancestors."  And  by  the  same  law,  if 
there  be  no  issue,  then  the  next  heirs,  where 
they  be  females,  such  as  the  sisters,  aunts, 
cousins,  &c.,  take  in  the  same  manner. 

Parceners  by  custom  are,  where  the  male 
children  take  by  gavelkind  and  other  custo- 
mary descents,  where  the  lands  descend  in 
equal  moieties,  and  in  either  of  these  cases, 
the  parceners  make  but  one  heir,  and  have 
but  one  estate  among  them ;  2  Bl.  Com. 
187. 

An  estate  in  coparcenary  is  somewhat 
similar  to  that  of  joint-tenancy ;  parceners 
having  the  same  unities  of  interest,  title, 
and  possession ;  and  as  they  make  but  one 
heir,  they  have  but  one  entire  freehold  in 
the  land,  with  respect  to  the  prsecipe  of 
strangers.  Co.  Litt.  163.  b.  169.  b.  2  Cm. 
Dig.  391.  But  in  some  instances  they  dif- 
fer very  materially  from  joint-tenants,  for 
parceners  always  take  by  descent,  and  never 
by  purchase,  as  is  the  case  in  joint-tenancy; 
so  that  no  estate  can  be  held  in  coparcenary, 
but  such  as  are  of  a  descendible  nature. 


(a)   See  Doe  dem.   Coibyn  v.  BramstoD*  aote, 
p.  257, 


Although  coparceners  have  annuity,  they 
have  not  an  entirety  of  interest,  and  have 
in  judgment  of  law,  as  between  themselves, 
distinct  freeholds;  consequently  there  is  no 
^^jus  accrescendi^*'  or  right  of  survivorship 
between  them,  for  each  part  descends  seve- 
rally to  their  respective  heirs ;  though  the 
unity  of  possession  stiU  continues.  But 
whenever  the  possession  is  once  severed, 
they  are  no  longer  parceners,  but  tenants 
in  severalty.  Or  if  one  parcener  aliens  her 
share,  though  no  partition  be  made,  the 
lands  are  no  longer  held  in  coparcenary,  but 
in  common ;  Litt.  s.  809. 

The  possession  of  one  coparcener  was, 
until  very  recently  the  possession  of  the 
other;  but  by  the  12th  section  of  the  3  &  4 
W.  4.  c.  27.,  it  is  enacted,  "that  the  pos- 
session of  one  of  several  coparceners,  joints 
tenants,  or  tenants  in  common,  shall  not  be 
deemed  the  possession  of  the  others.*'  The 
entry  of  one,  when  not  adverse,  was  con- 
sidered the  entry  of  all :  Doq  v,  Pearson, 
6  East.  173.  And  it  is  laid  down  by  Lord 
Coke,  that  "  When  one  coparcener  doth 
specially  enter,  claiming  the  whole  land, 
and  taking  the  whole  profits,  she  gains  the 
one  moiety  (viz.)  of  her  sister,  by  abate- 
ment, and  yet  her  dying  seised  doth  not 
take  away  the  entry  of  her  aster.  Where- 
as, when  one  coparcener  enters  generally, 
and  taketh  the  profits,  this  shall  be  ac- 
counted in  law  the  entry  of  them  both,  and 
no  divesting  of  the  moiety  of  her  sister."  Co. 
Litt.  243.  b.  But  in  the  note  to  this  pas- 
sage, and  which  is  taken  from  Lord  Not- 
tingham's manuscripts,  it  is  said — '^The 
contrary  is  held ;  that  one  copaiooier  cannot 
be  disseised  without  actual  ouster:  and 
claim  shall  not  alter  the  poesesaions."  Smale 
V.  Daks,  Hob.  120. 

Where  one  coparcener  enters  claiming  the 
whole,  and  makes  a  feoffment  in  fee,  and 
takes  back  the  estate  to  her  and  her  h^rs, 
has  issue,  and  dies  seised;  the  right  of 
entry  was  taken  away  by  this  descent,  be- 
cause the  privity  of  the  coparcenary  was 
destroyed  by  the  feoffment.  Co.  litt  243.  b. 
This  doctrine  was  also  admitted  in  the  case 
of  Davenport  v.  Tyrrell,  1  Bl.  R.  675.  But 
by  the  3  &  4  W.  4.  c.  7.  s.  39.,  it  is  enacted, 
''That  no  descent  cast,  discontinuance,  or 
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wannuiiy,  which  may  happen,  or  be  made 
after  the  Slat  day  of  December,  1833,  shall 
toll  or  defeat  any  right  of  entry^  or  action 
for  the  recovery  of  knd. 

This  estate  may  be  destroyed  by  devise 
or  alienation,  and  it  then  becomes  a  tenancy 
in  common.  litt.  s.  309;  2  BL  Com.  189 ; 
or  by  partition,  2  Cm.  Dig.  ^QQ;  which 
might  have  been  compelled  by  writ  of  par- 
tition, before  sach  writ  was  abolished  by  the 
3  &  4  Wm.  4.  c.  27.  s.  3G;  or  by  bill  in 
Chancery,  which  was  the  most  usual,  and  is 
now  the  only  way.  A  tenant  by  curtesy 
might  have  had  a  writ  of  partition  pursuant 
to  the  32  Hen.  8.  c.  32. 

There  aie  several  methods  of  making 
partition,(I)  as  described  by  Littleton,  four 
of  which  are  by  consent,  and  the  other  by 
compulsion ;  the  first  is  where  the  tenants 
agree  to  divide  the  lands  into  equal  parts  in 
severalty,  and  that  each  shall  take  a  parti- 
cular part.  The  second,  where  they  agree 
to  choose  some  friend  to  make  partition  for 
them,  and  then  they  choose  according  to  the 
seniority  of  age,  or  in  such  manner  as  is 
agreed  upon;  but  if  the  eldest  dies  leaving 
issue,  such  issue  does  not  choose  first,  but 
the  choice  falls  upon  the  next,  and  so  on ; 
because  the  privilege  of  seniority  does  not 
descend,  but  is  merely  personal ;  except  in 
the  case  of  an  advowson  being  in  copar- 
cenary, and  the  parceners  cannot  agree  in 
the  presentation,  then  the  eldest  and  her 
issue,  nay  her  husband  and  her  assigns, 
shall  present  alone  before  the  younger.  Co. 
litt  16G;  3  Rep.  22;  and  the  reason  given 
is,  that  in  the  former  case  the  privilege  of 
seniority  arose  from  her  own  act,  namely, 
the  agreement  to  make  partition.  But  in 
the  latter  it  arises  by  the  act  of  the  law,  and 
is  annexed  not  only  to  her  person,  but  to  her 
estate  also. 

The  third  manner  of  making  partition  is 
where  the  eldest  divides,  and  then  she  chooses 
last,  for  the  rule  of  law  is  *'  cujtu  est  diviiio 
aUeriwi  e$t  electio,"* 

The  fourth  method  is,  where  the  copar- 
ceners agree  to  cast  lots. 

That  by  compulsion  was,  where  one  or 

(I)  Copareenen  canoot  exchange  with  each  other 
till  partition.-*£D. 


more  sued  out  a  writ  of  partition  against 
the  others :  but  this  writ  being  now  abo- 
lished, as  I  have  before  shown,  the  only 
method  now  left  of  enforcing  a  partition  is 
by  bill  in  equity. 

In  those  cases  where  some  of  the  premises 
are  not  capable  of  partition,  as  for  instance, 
the  Mansion  House,  Common  of  Estovers, 
Common  of  Piscary,  or  any  other  common 
without  stint,  the  eldest  may  take  them, 
and  make  the  others  a  reasonable  compen- 
sation in  other  parts  of  the  inheritance ;  or 
if  this  cannot  be,  then  they  must  hp,\e  the 
pro6ts  of  such  things  by  turns,  in  the  same 
manner  as  they  take  the  advowson. (II)  Co. 
Litt.  164,  165. 

A  partition  does  not  have  the  effect  of 
revoking  a  will.  See  Luther  v.  Kirby,  8  Yin. 
Abr.  148;  Knollys  v.  Alcock,  7  Ves.  566; 
2  Prest.  Abs.  72. 

Under  the  General  Inclosure  Act,  41  Geo. 
3.  c.  109.  the  commissioners  may,  on  the 
lequest  of  tenants  in  coparcenary,  allot  the 
same  in  severalty. 

Coparceners  of  offices  may  execute  the 
offices  by  deputy.  Buckingham's  Case,  Djrer 
285  b.  1  Inst.  165  a. ;  Lady  Willoughby  s 
Case,  2  Bro.  P.  C.  146. 

This  estate  is  subject  to  curtesy  and 
dower ;  but  dower  must  be  assigned,  in  com- 
mon, for  the  widow  cannot  have  it  in  a  dif- 
ferent manner  from  her  husband,  2  Cru. 
Dig.  394. 

And,  lastly,  estates  in  coparcenary  are 
destroyed  by  the  whole  at  last  descending 
to  one  of  the  coparceners,  which  brings  it  to 
an  estate  in  severalty. 

Hemricus. 

Middle  Temple,  March  16th,  1839. 


PROBLEM  XXI. 

What  do  Corporeal  Hereditaments 
consist  op? 


(II)  Which  is  thas— the  eldest  sister  lakes  the  first 
torn,  the  second  the  next,  and  so  on  with  the  remainder. 
Plow.  333. 1  Bac.  Ab.  693.— Ed. 
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Lam  Reports. 


imperial  ^arltanunt. 


LEGAL  BUSINESS. 
HOUSE    OF    C03I3IONS. 

England. 

March  19. 

County  Courts  Bill, 

Mr.  Hawes  moved  that  no  bill  for  the  re- 
covery of  small  debts  be  committed  imtil  after 
Easter.  He  observed,  that  there  were  a  great 
many  bills  connected  with  this  subject  before 
the  house,  and  that  it  was  most  desirable  to 
see  a  principle  of  uniformity  established.  If 
the  County  Courts  Bill  should  pass  that  house, 
he  presumed  that  none  of  these  bills  would 
be  proceeded  with.  The  hon.  member  con- 
cluded by  moving  "  That  the  order  to  commit 
any  bill  for  the  recovery  of  small  debts  be 
discharged,  and  that  no  such  bill  be  com- 
mitted until  the  8th  day  of  April  next." 

Lord  J,  Russell  could  not  speak  as  to  the 
probability  of  any  general  biU  passing  this 
session ;  but  he  must  say  that  the  parties  who 
were  pressing  forward  these  separate  bills 
could  nardly  say  they  had  not  had  feir  notice 
of  the  intentions  of  the  Government  upon  the 
subject,  since  the  principle  of  the  bill  intended 
to  be  proposed  by  Government  had  been  stated 
last  year.  The  only  question  was,  whether  it 
w^as  expedient  or  not  for  Parliament  to  allow 
a  number  of  separate  bills  to  be  proceeded  with 
while  a  genertu  measure  was  under  consider- 
ation. Borne  words  had  fallen  from  an  hon. 
member  opposite  which  seemed  to  imply  that 
the  matter  was  one  entirely  for  the  consider- 

*  ation  of  the  parties  themselves,  and  that  the 
separate  measures  oi^ht  to  pass  if  those  par- 
ties were  willing  to  incur  the  expence.  But, 
inasmuch  as  the  different  bills  were  very  varied 
in  their  provisions,  and  in  many  respects  were 
very  objectionable,  and  had,  in  fact,  been  ob- 
jected to  by  the  Attorney-General,  the  question 
was  not  really  of  so  narrow  a  kind  as  tne  hon. 
member  imagined.  According  to  one  of  those 
bills  the  court  was  to  have  the  power  of  im- 
misoning  for  20  days,  while  according  to  ano- 
ther, affecting  a  place  at  a  very  small  distance 
from  that  affected  by  the  first,  a  power  of  im- 
prisoning for  60  days  was  given  under  pre- 
cisely the  same  circumstances.  If  Parliament 
were  to  pass  a  number  of  bUlB  so  at  variance 
with  one  another,  it  would  be  taking  a  very 

» unusual  course.    He  should  therefore  support 
the  motion  of  the  hon.  member  for  Lambeth. 
Carried  without  a  division. 


March  70. 

Double  and  Treble   Costs— Plea  of  General 
Issue — Limitation  of  Actions.{a) 
This  bill  was  read  a  second  time,  and  or- 
dered to  be  committed,  Wednesday,  April  17. 


(a)  Seetnte,  p.  378. 


laio  Kiportf. 


ROLLS  COVRT— March  12. 


BiTTBLL,  Forma  Pauperis,  v,  Turnlbt  and 

OTHERS. 

Voluntary  Settlement — Necessity  for  proof  thai 
it  teas  properly  executed  tmd  not  obtamed  by 
fraud. 

In  this  case  the  bill  filed  by  the  plaintiff 
stated,  that  in  1774,  the  plaintiffs  father, 
David  Bittell,  married  Mary  Jackson,  by 
whom  he  had  one  son,  the  plaintifi^  and  two 
dai^hters,  Sarah,  the  wife  of  Evans,  the  de- 
fendant, and  another  daughter,  who  married  a 
Mr.  Harley.  Mr.  Jackson,  David  Bittell's 
father-in-law,  many  years  ago  conveyed  three 
freehold  houses  at  Westerham,  in  Kent,  to 
his  daughter,  Mary  Bittell,  in  fee,  and  there 
she  and  her  husband  lived  until  January, 
1835,  when  they  were  taken  by  the  defend- 
ants, Mr.  and  Mrs.  Evans,  to  reside  with  them, 
with  whom  they  remained  until  they  died. 
The  bill  charged  that  Evans  and  his  wife 
possessed  themselves  of  his  title-deeds  to  the 
Westerham  houses,  received  the  rents,  took 
advantage  of  the  age  of  Mr.  and  Mrs.  Bittell, 
who  were  90  and  85,  and  with  the  assistance 
of  Tumley,  caused  them  to  execute  the  deeds 
sought  to  be  cancelled— viz.,  a  leaae  and  re- 
lease of  the  6th  and  7th  of  January,  1835,  by 
which  they  conveyed  the  houses  to  Tumley 
and  his  heirs  upon  trust,  after  the  decease  of 
David  and  Mary  Bittell,  to  sell  them,  and  out 
of  the  purchase-money  to  pay  the  plaintiff 
10/.,  ana  to  stand  possessed  of  the  residue  in 
trust  for  the  defendant  Evans  and  his  wife. 
David  Bittell  died  in  September,  1S35,  and  hia 
wife  died  in  January,  1836,  leaving  the  plain- 
tiff their  only  son  and  heir.  The  premises 
formed  the  whole  property  of  Mr.  and  Mrs. 
BitteU,  and  had  ever  smce  the  death  of  Mrs. 
Bittell,  been  in  the  possession  of  Mr.  and  Mrs. 
Evans. 

The  defendants  were  Mr.  Joseph  Tumley,  a 
solicitor,  James  Thomas  Evans,  and  Sarah  his 
wife,  the  daughter  of  David  uid  Mary  Bittell^ 
and  Messrs.  Palmer  and  Harvey,  who  were 
trustees. 

The  bill  prayed  a  declaration  of  the  Court, 
that  the  lease  and  release  of  the  6th  and  7th, 
January,  1835,  had  been  firandidently  ob- 
tained, and  be  delivered  up  to  be  cancelled. 

Lord  Lanodale  said,  Uiose  who  obtained 
from  iodividuala  of  the  age  of  Mr.  and  Mis. 
Bittell  a  voluntary  deed,  exposed  themselves 
to  the  necessity  of  makinj^  out  that  the  deed 
was  properly  executed.  One  of  the  grounds 
stated  for  relief  was,  that  the  parties  who 
executed  it  were  not  of  sound  mind^  or  at 
least  that  their  understandings  were  so  im- 
paired by  age,  that  they  were  to  a  great  de^ 
gree  exposed  to  undue  influence,  aad  liable 
to  be  persuaded  into  executing  deeds  without 
knowing  their  contents.    If  the  parties  were 
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of  unsound  mind,  the  deeds  were  void,  and 
the  plaintiff,  as  heir  to  his  mother,  would 
have  a  ri^ht  to  recover  at  law,  and  his  relief 
was  not  in  this  Court.    His  relief  here  was 
only  hy  showing  some  equitahle  fraud  which 
could  not  he  made  known  hy  a  court  of  law. 
With  respect  to  the  competency  of  mind  and 
the  nature  of  the  transaction,  these  things 
appeared:  —  Mary  Bittell   complained   to  a 
person  of  the  name  of  Alexander,  that  the 
conduct  of  her  son  (the  plaintiff)  towards  her 
was  very  had,  and  that  he  and  her  grandson 
abused  ner,  on  which  Alexander  advised  her 
to  go  to  Tumley.    She  accordingly  went  by 
herself  to  Tumley,  and  expressed  ner  dissatis- 
&ction  with   the  conduct  of  her   son  and 
grandson.    Mr.  and  Mrs.  Evans  went  after- 
wards to  Tumley,  who  refused    to  receive 
froai  them  instmctions  respecting   the  dis- 
position of  the  property,  but  said  he  must  see 
the  Bittells  themselves.    They  went  accord- 
ingly to  him,  and  instractions  for  the  deed 
were  from  time  to  time  given.    Those  first 
nven  were  not  ultimately  adopted.    One  of 
the   propositions  was  to  convey  the  houses 
after  the  decease  of  Mr.  and  Mrs.  Bittell  to 
Evans,  subject  to  the  payment  of  50/.  to  the 
plaint^.    This  sum  was  afterwards  reduced 
to  10/.,  and  the  deed  was  prepared,  and  Mrs. 
Bittell,  being  a  married   woman,    appeared 
and  acknowledged  the  deed  before  the  com« 
miasioneiB,  who  gave  their  certificate  in  the 
osiial  form.    Credit  must  be  given  to  that 
certificate.    After  this  Mr.  and  Mrs.  Bittell 
resided  with  their  son-in-law  and  daughter, 
but  there  was  nothing  extraordinary  in  that 
JSoon  afterwards,  Bittell  died.    There  was  not 
a  surmise  of  any  improper  conduct  whilst 
they  lived  with  the  Evanses  at  Kensington. 
After  Bittell's  death,  Mrs.  Bittell  would  liave 
been  absolute  owner  of  the  property  had  it 
not  been  for  the  deed  which  sne  and  ner  hus- 
band executed.    Mr.  Tumley  had  removed 
to  Ipswich,  and  his  remote  residence  made  it 
inconvenient  for  him  to  remain  trustee.    Mrs. 
Bittell  directed  new  trustees  to  be  apiwinted, 
and  showed  in  her  communication  with  the 
solicitor  who  prepared  that  deed  a  perfect 
understanding;  she  perfectly  knew  what  was 
done,  and  approved  of  it     She  afterwards 
died,  and  then  the  dispute  arose.    There  was 
evidence  irresistibly  preponderating  that  Mrs. 
Bittell  was  a  careful  shrewd  person,  not  sub- 
ject to  be  improperly  influenced.    The  evi- 
dence was  dinerent  with  regard  to  her  hus- 
band, who  was  five  years  older,  but  it  was  not 
so  strong  as  to  show  that  he  was  not  of  under- 
standing.    There  was  no  evidence  of  any 
«ndne  mfluence— of  any  direct  fraud.    The 
chief  evidence  was  that  which  appeared  in  the 
instrament  itself,  which  ought  to  have  had  a 
clause  of  revocation,  but  he  did  not  think,  on 
that  account,  it  should  be  set  aside.     The 
phuntiff  was   not   entitled   to   rehef.     The 
plaintiff  had  been  offered  the  10/.  provided 
tor  him  by  Uie  deed,  but  had  refused  to 
accq)tit 

The  plaintiflTs  counsel  disclaimed  taking 
thcIW. 


Lord  Langdale.— The  plaintiff  is  not  pre- 
cluded from  brinjpng  an  action  at  law,  but 
this  bill  must  be  < 


March  15. 
England  and  Wife  v.  Downes  and  Others. 

Practice— Husband  and  Wife—  Whether  a  wife 
beneficially  claiming,  under  a  settlement  upon 
her,  made  before  her  marriage,  shindd  not  file 
a  bill  by  her  next  friend,  and  her  husband  be 
made  a  defendant. 

In  this  case  it  appeared  that  Mason,  a 
brewer  at  Bristol,  died,  leaving  his  widow  and 
three  children  (one  of  whom  was  Mrs.  Eng« 
land)  surviving.  Mrs.  Mason,  the  widow, 
afterwards  married  Broad,  but  before  the  mar- 
ria^  she  conveyed  the  property  which  she 
derived  from  her  first  husoand  to  Downes  and 
Alexander,  in  trust  for  her  own  separate  use 
for  life,  with  remainder  to  the  separate  use  of 
her  children  by  her  first  husband,  Mason. 
Mrs.  Broad,  the  mother,  afterwards  died,  and 
Mr.  and  Mrs.  England,  on  behalf  of  Mrs.  Eng- 
land, who  claimed  under  the  settlement,  filed 
the  present  bill  against  the  trustees  of  the 
settlement,  and  also  against  Broad,  for  an  ac- 
count of  the  settled  property,  and  for  a  trans- 
fer of  Mrs.  England's  share.  The  defendants, 
by  their  answer,  contested  the  validity  of  the 
settlement.  Mr.  Tinney  took  a  preliminary 
ol^ection  for  the  defendants,  the  trustees,  that 
the  suit  was  improperly  instituted,  for  that 
the  party  beneficially  claiming,  Mrs.  England 
the  wife,  should  not  have  joined  with  her 
husband,  but  should  have  filed  the  bill  alone 
by  her  next  friend,  and  that  her  husband 
should  have  been  made  one  of  the  defendants ; 
and  for  this  he  relied  upon  some  recent  deci- 
sions, and  he  said,  that  in  a  late  case  there  had 
been  an  appeal  to  the  Lord  Chancellor,  in 
which  the  same  point  arose,  wluch  was  not 
yet  determined. 

Lord  Langdale  said,  he  would  not  dismiss 
the  bill.  The  wife  of  the  complainant  ought 
to  be  at  liberty  to  amend  by  making  the  hus- 
band defendant,  and  filing  the  bill  herself  by 
her  next  friend,  her  husband  giving  security 
for  the  costs  of  Uie  suit  (a). 

A  wife  being  entitled  to  her  sole  use,  her 
husband  joining  with  her  as  co-plaintiff,  is 
in  the  nature  of  a  prochein  ami;  but  where 
the  claim  is  by  the  husband,  the  wife  should 
sue  with  anotker  person  as  prochein  amiy 
making  her  husband  a  defendant.  Laird  v. 
Tobin,  I  MoUoy,  543.  See  Griffith  v.  Hood, 
2  Ves.  542.  In  all  suits  by  femes  covert  it 
is  necessary  that  the  buslramd  should  be  a 
suhstantive  party,  as  the  wife's  claim  to 
separate  estate  is  against  the  jtu  mariti.   By 

(a)  See  Hoad  v.  Head,  3  Atk.  547. 
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joining  the  wifo  as  co-plaintiff,  the  husband 
admits  the  statement  in  tlie  bill,  that  it  is 
the  separate  property  of  his  wife,  and  this 
will  answer  the  purpose  of  making  him  a 
defendant.  Smith  v,  Myers,  3  Mad.  474. 
See  id.  174.— Ed. 

QUEENS'  BENCH. 

Sittings  at  Nisi  Prim  after  Hilary  Term, 
1839. 

SPECIAL  JURT. 

Barsham  V,  Bullock. 
Sheriff's  Law. 

Tliis  was  an  action  against  the  Sheriff  of 
Essex  to  recover  three  penalties  of  50/.  each, 
under  the  statute  of  32  George  II.,  intituled 
"  An  Act  for  the  Relief  of  Debtors,  as  respects 
the  Imprisonment  of  their  Persons.'' 

Sir  F.  Pollock  stated,  that  the  plaintiff  was 
taken  in  execution,  at  the  suit  of  a  creditor, 
by  a  sheriff's  officer,  and  conducted  in  the 
first  instance  to  the  house  of  the  latter,  and,.a8 
the  officer  was  proceeding  with  the  plaintiff  to 
Chelmsford  Gaol,  he  begged  to  be  taken  to  a 
public  house  at  Chelmsford  instead  of  to  the 
gaol,  in  order  that  he  might  make  some 
arrangement  with  his  creditor.  Accordingly, 
the  sheriff's  officer  conducted  the  plaintiff  to 
the  Saracen's  Head,  at  Chelmsford,  where  an 
arrangement  was  effected  with  the  creditor, 
and  he  was  liberated.  There  were  three  counts 
in  the  declaration,  grounded  upon  the  enact- 
ments of  the  statute  referred  to,  upon  each  of 
which  the  plaintiff  now  sought  to  recover  the 
penalty  of  50L:  first,  that  ne  was  taken  to 
prison  within  twenty-four  hours  from  the  time 
of  his  arrest;  secondl^^,  that  he  was  taken  to 
the  house  of  the  sherifiTs  officer  without  his 
consent;  and,  thirdly,  that  he  was  taken  to  a 
.  victualling  house  against  his  will,  all  of  which 
are  prohibited  by  tne  act,  under  penalties  to 
be  recovered  from  the  sheriff. 

The  Attomeu  General  submitted  that  the 
plaintiff  must  be  nonsuited,  inasmuch  as  the 
warrant  from  the  defendant  to  his  officer  had 
not  been  produced. 

Lord  Denman,  however,  thought  the  case 
should  go  to  the  jury. 

The  Attorney  General,  for  the  defendant, 
contended  that  the  plaintiff  had  not  sustained 
any  one  of  the  counts  in  the  declaration  by 
evidence.  He  had  not,  in  fact,  been  taken  to 
prison  at  all,  and  he  had  not  shown  that  he 
was  taken  to  the  house  of  the  sheriff's  officer 
without  his  consent;  whilst,  as  respected  the 
third  count,  it  had  been  distinctly  shown  in 
evidence  that  he  was  taken  to  the  ^public 
house  at  Chelmsford  by  his  own  express  de- 
sire, in  order  to  make  an  arrangement  with  his 
creditor,  which  he  had  effected,  and  he  had 
consequently  obtained  his  liberation. 

Lorn  Denman  thought  there  must  be  a 
verdict  for  the  defendant  on  each  of  the  two 
first  counts,  and  for  the  plaintiff  on  the  third 
count,  as  he  must  be  considered  as  having 


been  imder  duress  when  he  was  taken  to  the 
Saracen's  Head  public  house  at  Chelmsford. 

The  jury  found  accordingly  for  the  defen- 
dant on  each  of  the  first  two  counts,  and  for 
the  plaintiff  on  the  third  count 

POLACK  V,  LaWSON. 
SPECIAL  JURT. 

LibeL 

This  action  against  the  publisher  of  the 
Times  newspaper  was  brought  to  recover 
compensation  in  damages  for  a  libel  alle^d  to 
have  been  committed  in  that  paper,  m  an 
article  imi>uting  to  the  plaintiff  that  he  had 
forsworn  mmself  in  certain  evidence  given  by 
him  before  a  committee  of  the  House  of  Lords. 
The  defendant  put  in  a  plea  of  justification. 

Upon  the  application  of  the  ^/tomey  General^ 
and  finally  by  consent  of  the  parties,  the  trial 
of  the  action  was  postponed,  it  being  stated  to 
the  court  that  a  motion  was  pending  in  the 
House  of  Lords,  (a)  for  leave  that  the  officer  of 
their  lordships'  house  should  attend  the  trial 
and  give  evidence  as  to  the  minutes  of  evidence 
eiven  in  the  committee,  referred  to  in  the 
defendant's  plea  of  justification. 

Thompson  and  others.  Executors  of 
Westlake  v.  Usbornb. 

COMHERCIAL  CaSE — BROKERS  of  the  CiTT  OP 

London —  Custom  as  to  therighi  ofprintipaU 
rescinding  sales  made  by  Brokers,  where  they 
do  not  approve  of  the  parties^Practiee  of  the 
City  in  regard  to  the  fair  dealing  of  Brokers 
as  established  by  law. 

This  action  was  brought  upon  a  contract, 
dated  the  llthofNoveim)er,  1835,  made  be- 
tween Nevins,  a  broker  employed  by  West- 
lake,  and  the  defendant,  for  the  purchase  by 
Nevins  of  some  oats,  to  be  delivered  by  the 
defendant  within  six  months.  The  defendant, 
however,  shortly  after  the  signing  of  the  con- 
tract, refused  to  deliver  the  oats,  as  he  ob- 
jected to  Westlake,  whose  name  had  not  been 
mentioned  to  the  defendant  until  after  the 
contract  was  si^ed. 

The  declaration  stated  that  the  defendaixt 
had  entered  into  the  contract  to  sell  oats,  the 
pavments  to  be,  at  the  option  of  the  seller, 
either  in  cash  or  approved  bills.  The  defen- 
dant pleaded,  first,  non  assumpsit,  that  it  was  the 
custom  of  the  city  of  London  that  when  sales 
were  made  by  brokers,  their  principab  had  a 
right  to  put  an  end  to  the  contract,  if  they  did 
not  approve  of  the  parties,  and  that  the  defen- 
dant did  rescind  the  contract,  and  that  the  de- 
fendant was  induced  to  enter  into  this  contract 
by  the  fraud,  covin,  and  representation  of 
Westlake  and  others  in  collusion  with  him. 

Lord  Denman  gave  it  as  his  opinion,  that 
the  evidence  made  it  quite  clear  that  the  broker 
and  Westlake  were  conspiring  tOfi;ether  to 
make  the  defendant,  whether  he  would  or  not, 
through  the  medium  of  a  broker,  the  seller  to 
that  man  whom  he  had  resolved  not  to  trust 


(a)  See  tnte,  p.  310. 
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again.  If  these  two  persons  had  conspired 
together,  that  was  a  fraud.  He  was  of  opinion 
that  a  broker  of  the  city  of  London  was  oound 
to  act  impartially,  according  to  the  state  of  the 
market,  ooth  for  the  buyer  and  seller.  He 
was  not  actine  the  genuine  part  of  a  broker 
if  he  allowed  Tmnseff  to  join  with  that  buyer 
to  induce  the  seller  to  sell  at  a  price  he  knew 
not  to  be  just  and  fair.  He  apprehended  that 
was  ^e  law  upon  the  subject,  and  he  trusted 
it  would  be  the  clearly  established  practice  of 
the  city  of  London :  indeed  it  must  oe,  so  long 
SB  that  city  was  anxious  to  retain  that  charac- 
ter for  integrity  which  it  had  so  long  held.  A 
broker  took  an  oath  to  act  fairly  between  the 
parties,  but  if  he  were  to  enter  into  a  private 
understanding  with  either  of  them,  it  appeared 
to  him  that  man  was  no  longer  a  broker,  but 
was  making  himself  an  instrument  in  the 
hands  of  one  of  the  parties  to  the  injury  of  the 
other.  It  appeared  to  him  there  was  clear  proof 
of  fraud  nuule  out  as  between  these  parties, 
and  if  the  jury  were  of  that  opinion  they 
would  find  for  the  defendant 
Ferdictfor  the  defendcaU, 


COURT  OF  REVIEW.— ii/arcA  16. 

Oliver  Thomas  Joseph  Stoceen's 
Bankruptcy. 

Petition  of  James  Julius  Stocken  to  stay  the 
bankrupfs  certificate — Practice  —  Order  of 
\2th  August,  1§09  (a),  regulating  the  signa- 
ture ana  attestation  of  petition^ — IVhat  is  a 
sufficient  attestation — Not  necessary  to  allege 
in  thepetitum  that  the  certificate  had  been  re- 
gularfy  allowed. 

Dog    DEM.    SpILSBURT    17.    RURDETT,     OvBR- 

RULSO  BT  Court  of  Error. 

This  petition  prayed  that  a  brewery  and 
other  propertv,  situate  at  Walham-green, 
might  oe  solcf,  or  a  moiety  thereof,  and  the 
pr^seeds  implied  in  paying  the  costs  of  this 
application,  and  in  payment  of  a  sum  of 
4,0(XK.  due  to  the  petitioner,  the  surplus  to  be 
paid  into  the  Court  of  Chancery,  or  proof  al- 
lowed in  the  event  of  a  deficiency;  and  that 
the  certificate  should  be  stayea  until  the 
Master  should  have  made  his  report  on  the 
state  of  the  accounts.  The  fiat  in  bankruptcy 
issued  on  the  21st  of  November,  1838. 

Sir  P.  Pollock  raised  a  preliminary  objec- 
tion to  this  petition,  that  he  said  he  believed 
was  fatal,  and  would  therefore  dbpose  of  the 
whole  case.  The  Order  of  August  12,  1809, 
reflated  the  signature  and  attestation  of  pe- 
titions. The  word  "  witness"  was  prefixed  to 
the  sifi[nature  of  the  solicitor,  but  this  was  in- 
fonnal,  and  insuflicient  to  attest  the  validity 
of  the  petitioner's  subscription. 

Mr.  Swanstcn  opposed  the  objection,  and 
said,  the  Court  of  Kin^s  Rench  had  decided 
in  the  case  of  **  Doe  dem.  Spilsbury  v.  Rur- 
dett"  that  the  word  "  witness"  prefixed  to  the 
signatuxe  coostitated  a  valid  attestation. 


Sir  F.  Pollock  said  this  decision  took  place 
about  two  years  since,  and  mi^ht,  untn  re- 
cently, have  been  quoted  in  authority.  The 
Court  of  Error,  however,  sitting  in  the  Exche- 
ouer  Cmmber,  on  appeal  from  the  King's  Bench, 
had  about  a  fortnight  ago  reversed  that  decision. 
The  case  might  possibly  be  on  its  way  to  the 
House  of  Lords,  but  the  decision  quoted  was 
solemnly  upset,  and  it  must  at  least  at  present 
be  taken  as  the  law  of  the  land,  that  an  attes- 
tation must  contain  a  reference  to  the  matter 
attested,  such  having  been  the  opinion  of  the 
majority  of  the  judges.  That  such  a  form  was 
required  in  the  practicie  of  the  Court  of  Re- 
view, he  found  alleged  in  Mr.  Montagu's  work 
on  the  Law  and  Practice  in  Bankruptcy, 

The  Court  held  that  the  form  of  attesta- 
tion was  a  rule  for  the  convenience  of  the 
Court  and  subject  to  its  discretion.  The  so- 
licitor in  question  was  present,  and  if  it  had 
been  thougnt  requisite,  there  would  have  been 
no  injustice  in  allowing  him  to  perfect  the 
form. — Objection  overruled. 

Sir  F.  Pollock  had  a  further  objection,  that 
the  petition  merely  asked  that  the  certificate 
mi^ht  be  stayed,  without  containing  an^  alle- 
gation that  any  such  document  had  been  issued 
by  the  proper  authority  imder  allowance  by 
the  commissioner. 

The  Court  said,  that  if  the  certificate  had 
not  been,  at  the  time  when  the  petition  was 
presented,  lying  in  the  oflice,  it  might  have 
oeen  a  premature  application,  and  fatel  objec- 
tion.— Overruled, 

Sir  /.  Cross  said  the  allowance  of  a  certifi- 
cate was  a  matter  within  the  discretion  of  the 
Court,  and  if  the  present  had  been  the  first 
application  of  the  sort,  he  should  have  been 
inclined  to  .suspend  the  issue.  Rut  this  dis- 
cretion had  been  long  subject  to  rules,  and, 
without  going  into  cases,  it  would  be  sufficient 
to  say  that  the  exercise  of  that  discretion  was 
restrained  by  the  decisions  on  previous  occa- 
sions.   The  certificate  must  be  allowed. 

Sir  G.  Rose  said  unless  misconduct  could  be 
attached  to  a  bankrupt  during  the  period  of 
his  bankruptcy,  the  Court  could  not  mterfere. 
That  part  of  the  petition  relating  to  the  stay 
of  the  certificate  must  therefore  be  dismisseo, 
and  with  costs.  As  to  the  other  points,  the 
petitioner  was  entitled  to  have  his  claim  for 
proof  admitted,  in  such  amount  as  the  com- 
missioner on  inquiry  should  think  fit;  the 
assignees  to  be  restrained  from  distributing 
the  property  until  the  claim  should  be  adjust- 
ed; the  remaining  costs  to  be  costs  in  the 
cause. 

(a)  Lord  Eldon's  Order,  12th  August,  1809. 
— "  All  petitions  in  bankruptcy,  presented  for 
hearing,  shall,  before  they  are  presented,  be 
respectively  signed  by  the  petitioners — except 
in  cases  of  partnersnip  or  absence  from  the 
kingdom;  in  the  former  of  which  cases,  the 
si^ature  of  the  partners  is  to  be  deemed  suf- 
ficient; and,  in  tne  latter  case,  the  petition  is 
to  be  signed  by  the  person  presenting  the 
same,  on  behalf  of  the  person  so  abroad. 

'*  And  it  18  further  ordered,  that  the  signa- 
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ture  of  each  person,  signing  as  a  petitioneri 
shall  be  attested  by  the  solicitor  actuaUy  pre- 
senting the  petition,  or  by  some  person  who 
shall  state  himself,  in  his  attestation,  to  be  the 
attorney,  solicitor,  or  agent  of  the  party  sign- 
ing in  the  matter  of  the  petition/' 

This  Order  will  not  be  dispensed  with  un- 
less under  very  special  circumstances,  verified 
by  affidavit  (1  Rose,  97).  It  was  formerly 
held  that  this  Order  is  sufficiently^  complied 
with  by  the  signature  of  the  petitioner  be- 
ing "authenticated"  not  "attested"  by  his 
solicitor,  who  had  not  witnessed  the  signa- 
ture, but  put  his  name  to  it  from  a  knowledge 
he  had  or  the  petitioner's  handwriting;  the 
object  of  the  Order  being  to  secure  the  respon- 
sibility of  a  solicitor  to  the  propriety  or  the 
application.  See  Exp.  Titley,  2  Rose,  83;  but 
that  doctrine  was  overruled  in  Exp.  Berry, 
(Buck.  393). 

An  objection  to  the  attestation  of  a  petition 
is  not  sustainable  after  an  order  has  been  al- 
ready made  upon  it.  Where  such  an  objec- 
tion is  taken  to  the  attestation  of  a  petition  for 
eupersedeaSf  it  may  be  amended  instanter: 
but  no/  if  the  petition  is  to  stay  a  certificate. 
Where  an  attestation  was  in  the  following 
form,  "  Simed  by  the  petitioners  A.  B.  and 
C.  D.,  in  the  presence  of  T.  S.,  acting  as  soU- 
titor  for  A.  T.,  solicitor  for  the  petitioners  in 
this  matter,"  and  it  appeared  that  A.  T.  was 
not  a  solicitor  of  the  Court  of  Chancery: 
semble,  nevertheless,  that  the  attestation  was 
good,  the  petitioners  having  appeared  by 
counsel.  See  Exp.  Tanner,  2  Dea.  &  Ch.  563. 
So  it  has  been  held  that  an  tigent  in  town  may 
sign  a  petition  for  his  princiim  in  the  country, 
the  agent  undertaking  to  be  answerable  for 
costs.  See  re  Boldero,  1  Rose,  231 ;  Exp. 
Stone,  Buck.  255 ;  but  a  petition  to  stay  a 
bankrupts  certificate,  attested  by  the  solicitor's 
ogentf  was  dismissed  with  costs.  Exp.  Hurst, 
ulyn.  &  J,  76.  And  a  petition,  witnessed  by 
the  agent  of  the  attorney,  who  presented  the 
petition,  was  held  to  be  not  a  sufficient  com- 
phance  with  the  Order.  Exp.  Weston,  1  Mad. 
/5 ;  see  16  Ves.  J.  320.  So  a  petition,  witness- 
ed by  the  country  attorney,  as  "  solicitor  for 
the  petitioner,"  which  was  presented  by  the 
Lonaon  agent,  was  held  to  be  mformaL  Qwere 
tamen,  Exp.  Rose,  1  Dea.  &  Ch.  554. 

It  is  no  objection  that  the  solicitor  "  attest- 
ing" the  petition  is,  at  the  time,  in  prison,  as 
bemg  within  12  Geo.  2.  c.  la  s.  9.  See  Exp. 
Thompson,  1  Glyn.  &  J.  308. 

The  following  attestation  was  held  to  be  a 
sufficient  compuance  with  the  General  Order. 
"  I  attest  this  to  be  the  sij;nature  of  the  said 
A.  C. — ^W.  A.  his  solicitor  in  the  matter  of  this 
petition."  Exp.  Caldecott,  re  White,  Mont. 
&  M'Ar.  433.  And,  unless  the  person  "  at- 
testing" the  signature,  be  the  solicitor  actuaUy 
presenting  the  petition,  he  should  state  him- 
self in  the  attestation  to  be  the  attorney,  soli- 
citor, or  agent  of  the  party  signing  in  the 
matter  of  Uie  petition.  See  Exp.  Clapham, 
Mont  &  M.  51. 

If  a  petitioner  reside  in  Scotland,  his  signa- 
ture is  sufficient,  and  the  petition  need  not  be 


signed  by  an  agent  in  England.  Exp.  Paul, 
re  Monteith,  Mont  252.  Petition  of  a  person 
in  Ireland  must  be  signed  by  the  petitioner. 
Exp.  Cumming,  Mont  266. 

The  "  attestation"  must  be  to  the  name  of 
the  petitioner  and  not  to  the  petition.  See 
Eto,  Cracklow,  re  Peel,  Mont  353. 

A  solicitor  presenting  a  petition  in  his  own 
behalf,  the  attestation  required  by  the  Order 
is  unnecessary,  Exp.  Kingdom,  1  Mad.  446. 
But  it  must  appear  on  the  petition  that  he  is 
a  solicitor,  and  if  it  be  /o  stay  a  certificate,  it 
cannot  be  signed  in  court.  Exp.  Barrow,  re 
Poile,  Mont  92.— Editor. 


PREROGATIVE  COURT. 

Wood  &  Others  v,  Goodlake  &  Others. 

In  the  matter  of  the  WiU  of  James  Wood^ 

Banker,  late  of  Glocester,  deceased. 

iContihUidfrom  p.  298.) 

This  was  the  statement  which  the  executors  un- 
dertook to  prove ;  and  it  was  impossible,  if  these 
facts  were  estabhshed,  and  no  interrogatories 
had  been  addressed  to  the  witnesses,  mat  the 
papers  could  have  been  refused  probate.  But 
it  aid  so  happen  that  before  the  cause  arrived 
at  its  termination,  and  the  requisition  for  the 
examination  of  witnesses  had  been  completed, 
a  paper  was  produced  which  not  only  stopped 
the  cause  between  the  executors  and  Mrs. 
Goodlake,  but  gave  a  different  character  to 
the  whole  case.  On  the  8th  of  June,  Mr. 
Helps  received,  by  the  threepenny  post,  a 
packet,  containing  the  paper  of  Julvv  1835, 
which  he  immediately  communicated  to  the 
executors.  It  was  accompanied  by  a  pencil 
writing  to  this  effect: — "The  enclosed  is  a 
paper  saved  out  of  many  burnt  by  parties  I 
could  hang.  They  pretend  it  is  not  f.  Wood's 
hand ;  many  will  swear  to  it.  They  want  to 
swindle  me.  Let  the  rest  know."  The  pro- 
duction of  this  paper  gave  a  different  cha- 
racter to  the  whole  proceeding.  Certain  of 
the  legatees  propounded  this  paper,  and  a 
decree  was  taken  out  calling  on  all  the  next 
of  kin  to  see  proceedings;  but  no  appearance 
was  given  for  any  but  Mrs.  GoodtaJie,  who 
was  already  before  the  Court.  The  executors 
repropounded  the  papers  as  together  contain- 
ing the  will,  and  re-asserted  tneir  allegation. 
The  signature  was  proved,  but  Mr.  PhiBpotts, 
who  made  an  affidavit  in  the  first  instance, 
was  not  now  produced  as  a  witness,  as  he  was  a 
party  named  in  the  codicil;  but  his  answers 
were  called  for.  The  legatees  brought  in  an 
allegation  pleading  circumstances  to  rebut  the 
presumption  of  law  against  the  codicil,  and 
also  showing  misconduct  and  malpractices  on 
the  part  of  the  executors,  and  alleging, 
amongst  other  things,  that  they  had  heen 
guilty  of  a  spoliation  of  papers,  that  the  case 
set  up  by  the  executors  was  not  true,  and  that 
the  two  papers  were  not  annexed  together  at 
the  time  or  their  execution  by  the  deceased, 
or  sealed  up  by  him,  or  by  his  direction,  or 
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with  his  knowledge,  in  the  enveloj^e.  The 
aUegations  were  oi  a  most  serious  kmd,  and, 
if  trae,  were  calculated  to  awaken  the  jealousy 
and  suspicion  of  the  Court,  for  they  went  to  a 
direct  falsification  of  the  case  set  up  by  the 
executors.  The  imputations  appeared  to  the 
Court  so  highly  improbable  and  incredible, 
that  it  was  with  the  greatest  astonishment  he 
(the  learned  judge)  learned  from  the  answers 
of  the  executors  that  a  great  part — a  material 
part — of  these  allegations  was  founded  in  fact ; 
for  it  appeared  that  the  papers  were  not 
originally  annexed  together  when  executed 
by  the  deceased,  and  mat  they  were  not  an- 
nexed tiU  the  morning  of  the  20th  of  April, 
1836,  when  the  deceased,  though  not  actually 
dead,  was  admitted  to  have  been  utterly  in- 
capable of  attending  to  business.  It  was  also 
admitted  that  the  papers  of  the  2d  of  De- 
cember, described  as  ''instructions,"  had 
been  in  the  custody  of  Mr.  Chadbom,  the 
drawer  of  the  paper,  and  that  it  had  been 
taken  from  his  house  immediately  on  his- 
arrival  at  Glocester  from  London,  enclosed 
in  the  envelope  with  the  other  papers,  which 
had  been  in  the  possession  of  the  deceased, 
and  endbrsed  by  Mr.  Chadbom  as  "  the  will 
of  James  Wood,  Esq.,  2d  and  3d  of  December, 
1634 ;"  whereas  it  had  been  sworn  that  these 
papers  had  come  from  the  repositories  of  the 
deceased  in  the  plight  and  condition  in  which 
they  were  annexed  together,  Mr.  Chadbom 
admitting  in  his  answer  that  he,  in  the  pre- 
sence of  Mr.  Phillpott»,  wafered  the  papers 
together  on  the  morning  of  the  20th  of  April, 
enclosed  them  in  the  envelope  and  endorsed 
the  same,  sealing  it  with  a  seal  bearing  the 
testator's  initials ;  and  that  the  papers  were 
then  deposited  in  the  bureau.  All  this,  he 
states,  was  done  under  the  advice- and  at  the 
suggestion  of  Mr.  Phillpotts,  who,  till  the 
discovery  of  the  codicil,  acted  as  the  legal 
adviser  of  the  executors. 

The  admission  of  these  startling  facts  impli- 
cated not  only  the  executors  themselves,  but 
Mr.  Phillpotts  in  an  attempt  to  deceive  the 
Court,  in  order  to  obtain  probate  of  these  pa- 
pers on  a  false  representation  of  facts;  for 
though  the  affidavit  of  Mr.  Phillpotts  did  not 
expressly  swear  that  the  papers  were  in  the 
same  plight  and  condition  as  when  executed 
by  the  deceased,  it  was  clear  that  such  was  the 
impression  meant  to  be  made  on  the  mind  of 
the  Court.  But  for  the  mere  accident  of  the 
production  of  the  codicil,  this  attempt  must 
nave  been  crowned  with  success,  for  nothing 
but  the  appearance  of  that  paper  could  have 
preventea  it.  If  the  witnesses  on  the  eondidit 
and  Mr.  Phillpotts  had  been  examined,  no 
suspicion  could  have  been  raised  in  the  mind 
of  the  Court  as  to  the  bona  fides  of  the  trans- 
action; and,  under  these  circumstances,  the 
Court  felt  very  strongly  the  manner  in  which 
it  had  been  treated  bv  an  attempt  to  set  up  a 
totally  false  case,  and  to  surprise  it  into  the 
granting  of  probate  of  these  papers  as  together 
containing  tne  deceased's  \inll.  But  t&  case 
was  much  stronger  against  the  instroctions, 
which  were  followed  by  a  will  executed  on 


the  next  day ;  for  nothing  was  more  clear  than 
that,  according  to  all  the  decisions  and  prin- 
ciples of  this  Court,  a  paper  of  instmctions 
was  superseded  by  the  execution  of  a  will ; 
that  it  was  not  the  practice  of  the  Court  to 

§  renounce  for  instmctions  as  part  of  a  will, 
lough  under  certain  circumstances  the  Court 
would  permit  omissions  to  be  supplied  from 
instmctions ;  but  it  always  required  in  such 
cases,  in  order  to  supply  a  denciency  in  the 
will,  not  merely  parol,  but  the  evidence  of  the 
documents  themselves ;  but  he  was  not  aware 
of  any  case  in  which  instructions,  dated  a  day 
before  a  regularly  executed  will,  had  been 
pronounced  for  as  together  containing  the  will 
of  the  deceased.    If  it  had  been  alleged  that 
by  error  or  mistake  the  names  of  the  executors 
had  been  omitted  in  tiie  second  paper,  if  the 
Court  had  had  full  and  satisfactory  evidence 
of  the  fiEust,  it  might  have  permitted  the  omis- 
sion to  be  supplied ;  but  it  must  have  the  most 
satisfactory  evidence  that  such  was  the  real 
intention  of  the  deceased ;  and  who  could  give 
that  information  ?  No  one  but  Mr.  Chadbom, 
who  had  been  the  drawer  of  the  paper,  giving 
himself  a  benefit  of  200,000/.  or  300,000/.  But 
this  was  not  the  case  set  up,  which  was  that 
it  was  no  omission,  but  the  intention  of  the 
deceased  to  incorporate  these  two  papers  to- 
gether.   It  was  therefore  quite  impossible  for 
me  Court  to  pronounce  for  the  validity  of  the 
paper  called  ''instmctions."     It  had  been 
asked  in  the  argument  what  possible  object 
could  have  been  answered  by  attaching  these 
two  papers  toother,  since  at  that  time  there 
could  be  no  dispute  as  to  the  validity  of  the 
will.    Why,  that  was  the  very  reason  why  the 
annexation  was  made,  to  prevent  opposition, 
and  it  would  have  been  quite  fruitless  to  have 
opposed  these  papers  unless  it  could  be  shown 
that  the  affidavit  as  to  the  state  of  the  papers 
was   false.     The  evidence  on  the  cmdidii^ 
would  have  proved  the  factum  of  the  will; 
there  was  no  doubt  of  the  deceased's  capacity, 
and  if  the  papers  came  from  the  repositories  of 
the  deceased  in  their  present  state,  probate 
must  have  been  decreed.    It  had  been  said 
that  Mr.  PhiUpott's  affidavit  might  have  been 
an  incautious  act,  and  that  no  care  or  caution 
had  been  used  in  drawing  it.    He  (the  learned 
judge)  was  of  a  difierent  opinion ;  it  was  a 
most  important  affidavit,  and  was  calculated 
to  carry  into  effect  the  avowed  intention  of 
the  parties,  and  to  obtain  a  probate  in  common 
form,  and  he  could  not  think  that  it  originated 
in  a  want  of  caution,  if  Mr.  Phillnotts  was 
cognizant  of  the  whole  of  what  haa  passed. 
But  he  thought  Mr.  PhOlpotts  could  not  have 
been  cognizant  of  all  that  had  been  done,  and 
Mr.  Chadbom,  who  had  been  a  solicitor  for. 
25  years,  would  hardly  have  had  recourse  to 
Mr.  Phillpotts  for  advice  aa  to  what  he  should 
do  with  tnese  two  papers  in.  the  situation  in 
which  they  were  prior  to  the  morning  of  the 
20th.    He  therefore  did  not  feel  himself  in  a 
condition  to  dedare  that  the  charge  against 
Mr.  Phillpotts  had  been  proved,  of  lumng 
made  this  affidavit  with  a  fbll  knowledge  of 
all  that  had  actually  taken  place  in  xegaid  to 
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these  papers.    The  utmost  extent  to  which  he 
believed  Mr.  PhillDotts  to  be  impUcated  in  the 
tranoictioa  was,  tiiat  in  their  journey  from 
London  on  the  night  of  the  19th,  Mr.  Chad- 
bom  might  have  said  to  him  that  he  had  a 
paper  in  his  possession  which  was  a  part  of 
the  deceased  s  will,  and  Mr.  PhiUpotts  might 
have  thrown  out  that  it  ought  to  be  annexed 
to  the  other  part.  But  as  far  as  Mr.  Chadbom 
was  concerned,  he  knew  all  the  facts;  he  had 
the  paper  of  the  2d  of  December  in  his  pos- 
session, and  he  knew  that  the  paper  of  the  3d 
was  in  the  possession  of  the  deceased ;  he 
knew  (for  his  conduct  showed  it)  the  necessity 
there  was  for  these  two  papers  bein^  annexed 
together  in  such  a  manner  as  to  snow  they 
were  parts  of  the  same  will }  he  knew  the  state 
of  the  deceased  on  his  arrival,  and  he  admits 
that  he  annexed  the  papers  together  and  en- 
closed them  in  the  envelope,  which  he  en- 
dorsed without  the  authori^  or  knowledge  of 
the  deceased.     How  were  Mr.  Osbom  and 
Mr.  Surman  implicated  P    Mr.  Osbom  knew 
that  the  papers  were  not  annexed  at  the  time 
of  execution,  and  that  they  were  not  enclosed 
by  the  deceased  in  the  envelope;  and  Mr. 
Sujman  was  also  aware  of  these  facts.    With 
rerard  to  the  fourth  executor,  he  did  not  appear 
to  oe  cosTiizant  of  all  that  took  place.    He 
stated,  uiat  he  was  present  at  the  time  when 
the  otner  executor  states  that  he  annexed  the 
papers,  but  that  he  was  otherwise  engaged  and 
did  not  observe  it    It  might  very  probably  be 
that  this  gentlemen  was  ignorant  of  what  took 
place;  but  though  morafiy  acquitted  of  the 
^It  of  this  fraud,  he  must  be  legally  respon- 
sible for  the  acts  of  the  other  executors,  and 
aU  were  bound  by  the  consequences  of  their 
conduct   Then  what  effect  ought  this  conduct 
to  produce  on  the  mind  of  the  Court  ?  It  ought 
to  place  the  Court  on  its  guard  at  least  in  re- 
ceiving explanations  from  parties  who  had 
conducted  themselves  in  such  a  manner.    Mr. 
Chadbom  and  the  other  executors  had  sworn 
thai  he  had  no  improper  motive  in  annexing 
these  papers ;  but  the  Court  cannot  but  think 
it  was  done  to  £Eu:ilitate  the  obtaining  probates 
of  these  papers,  and  to  get  possession  of  the 
property  on  a  false  representation  of  facts 
which  It  had  no  means  of  detectinc^,  and  so 
far  from  its  being  a  case  in  which  we  Court 
ought  to  presume  anything  in  favour  of  the 
executors,  it  ou^ht  on  the  contrary  to  presume 
everything  aeamst  them.     Notwithstanding 
the  conduct  of  the  executors,  however,  it  would 
be  still  competent  to  them  to  prove,  as  they 
had  pleaded,  that  the  deceased  at  the  time  of 
execution  published  these  papers  as  together 
containing  his  wilL    The  second  paper  was 
supposed  to  refer  to  the  first,  but  it  did  not 
necessarily  follow  that  the  instmcdons  men- 
tioned therein  were  the  instroctions  of  the 
preceding  day,  more  especi^ly  as  the  dispo- 
sition was  in  some  respect  different.   But  sup- 
rlng  the  former  paper  to  be  referred  to  m 
second  paper,  the  execution  of  this  paper 
was  a  supersession  of  the  former. 

The   learned  Judge   then   went  through 
the  evidence  of  the  subacribed  witnesses  to 


the  paper  of  the  3d  of  December.    As  no 
interrogatories  had  been  addressed  to  these 
witnesses  by  Mrs.   Goodlake,  he  observed, 
although  their  evidence  in  chief  was  some- 
what equivocal  as  to  the  existence  of  an- 
other paper,  yet,  coupled  with  the  affidavit 
of  Mr.  Phillpotts,  it  would   have  induced 
the   Court   to   admit    the   papers   to   pro- 
bate.    But   when   the   legiU^es   under  the 
codicil  were  before  the  Court,  they  adminis- 
tered interrogatories  to  the  witnesses  (though 
not  without  some  opposition  on  the  part  of 
the  executors,  whether  from  an  apprehension 
that  the  witnesses  would  not  stand  theftestof 
cross-examination,  or  that  some  glimmering 
of  light  would  be  thrown  on  the  conduct  of 
the  executors),  and  when  interrogated,  all  the 
.witnesses  distinctly  deposed  that  they  saw  no 
other  paper  than  that  of  the  3d  of  December, 
and  that  the  deceased  did  not  publish  both 
papers  as  his  will    If  anjr  witnesses  could 
negative   a  case,   these  witnesses,  on  their 
cross-examination^   had   negatived   the  im- 
portant allegation  of  the  executors,  that  these 
two  papers  were  published  and  declared  bv 
the  deceased  as  altogether  containing  his  will. 
It  had  been  argued  that  the  two  papers  must 
have  been  before  the  deceased,  for  that  the 
latter  by  itself  conveyed  no  interest  to  any 
person;  but  that  was  no  presumption  that 
that  paper  was  there.    Mr.  Chadbom,  when 
the  paper  of  the  3d  was  executed,  was  sum- 
mpned  from  a  dinner-party  in  a  hurry,  and 
was  not  likely  to  have  brought  the  other 
paper  in  his  pocket.    But  on  the  face  of  the 
paper  itself  there  was  no  corroboration  of  this 
sufi^gestion,  for  the  words  were  all  in  the  sin- 
gmar  number — **  I  declare  this  to  be  my  will," 
not  this  paper  and  the  paper  of  instmctions, 
'*  in  witness  whereof,  I  have  to  this  my  last 
will  set  my  hand."    So  that,  fhim  the  tenns 
of  the  paper  itself,  there  is  a  presumption  that 
he  did  not  intend  the  other  paper  to  be  em- 
bodied.   Upon  the  feilure  of  direct  evidence, 
another  species  of  proof  was  had  recoune  to 
— that  the  disposition  was  extremely  probable. 
Three  of  these  gentlemen  were  in  no  degree 
related  to  the  ^ceased;  the  other  was  the 
son  of  Mrs.  Goodlake,  and  therefore  a  second 
cousin  once  removed.    Alderman  Wood  u»- 
peared  to  have  been  an  intimate  friend  of  the 
deceased,  who  had  a  grea£  regard  for  him. 
He  had  been  introduced  to  the  deceased  by 
his  sister,  about  1820,  and  after  1824,  they 
had  become  very  intimate ;  it  was  therefore 
extremely  probable  that  he  would  have  given 
a  very  considerable  proportion  of  his  pro- 
perty to  hinu    With  respect  to  Mr.  Chadbom, 
notlung  was   more  probable   than  that  he 
would  nave  been  appointed  as  executor.    He 
had  been  his  confidential  solicitor  for  many 
years,  and  had  manajged  his  whole  estate,  and 
there  were  declarations  ascribed  to  the  de- 
ceased that  Mr.  Chadbom  had  nven  him  his 
services  gratuitously,  and  that  ne  would  put 
him  in  a  comer  of  his  will.    The  deceased's 
opinion  of  Mr.  Chadbom's  disinterestedness 
did  not  appear  to  rest  on  very  solid  grounds, 
for,  thougn  he  did  not  make  out  a  bill  of 
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char^  he  kept  a  regalar  entry  in  bis  books 
of  bis  attendance  and  services,  and  bad  since 
bis  death  sent  in,  as  a  set  off  to  claims  against 
him,  a  bill  for  services  rendered  to  the  de- 
ceased to  the  amount  of  between  2J0OOL  and 
3,000^  With  respect  to  the  other  executon, 
there  was  no  improbability,  rather  the  con- 
trary, in  their  beine  benefited  by  the  de- 
ceased's will.  But  these  were  mere  grounds 
of  probability— they  went  no  fuithei^-they 
did  not  lead  to  the  act  of  disposition.  The 
learned  judge  then  considered  tne  declarations 
attributed  to  the  deceased,  which  he  consi- 
dered loose  and  vague,  or  improbable,  or  in- 
applicable, or  as  intended  to  parry  impertinent 
fiuestions,  or  to  quiet  the  apprehensions  of 
those  who  kept  money  in  his  bank,  lest  on 
his  death  there  should  be  no  administrator  of 
his  effects.  He  was  of  opinion  that  the  execu- 
tors had  foiled  in  establishing  the  paper  of  the 
2d  of  December  as  part  of  the  testamentary 
disposition  of  the  deceased,  and  he  pro- 
nounced against  it.  This  being  the  case, 
no  person  before  the  Court  had  an  interest  in 
propounding  the  paper  of  the  3d  of  December, 
for  the  sole  mterest  of  the  supposed  executors 
depended  on  the  paper  of  tlue  2d,  and  that 
being  pronounced  against,  their  interest  was 
disposed  of,  and  both  Mrs.  Goodlake,  and 
Mr.  Hitchings,  opposed  the  will.  There  only 
remained  the  paper  of  July,  1835,  which  had 
oome  to  light  in  so  mysterious  a  manner. 
There  wa^  nothing  in  the  amount  of  the  sums 
bequeathed  by  this  paper,  or  in  the  persons 
named  as  lefi[atees,  which  was  improbable, 
considering  Uie  immense  property  pomessed 
by  the  deceased;  nor  was  there  anything  on 
the  face  of  the  paper  to  excite  suspicion  with 
reference  to  its  contents.  It  baa  been  pro- 
duced in  a  mysterious  manner,  and  that  cir- 
cumstance and  the  non-appearance  of  the 
writer  or  transmitter  of  the  paper,  notwith- 
standing large  rewards  had  been  offered, 
threw  a  difficult  burden  on  the  legatees. 
The  letter  which  accompanied  the  paper  sug- 
gested a  charge  against  some  persons  or  other 
of  an  atrocious  character — ^namely,  an  attempt 
to  bum  this  paper  along  with  others.  Who 
the  persons  were  the  Court  had  no  means  of 
exactly  ascertaining;  but,  from  the  plea,  the 
charge  seemed  to  point  to  the  executors,  or 
some  person  connected  with  them.  There 
was,  therefore,  nothing  to  support  this  paper 
but  the  evidence  of  lumdwriting,  and  it  was 
admitted  that  the  Court  could  not,  on  the 
evidence  of  handwriting  alone,  pronounce  for 
the  validity  of  tlie  paper:  there  must  be 
something  to  connect  it  with  the  ^deceased. 
The  rule  was  binding  on  the  Court;  for 
though  the  legatees  lalraured  under  these  dis- 
advantages, and  though  they  alleged  that  this 
paper  had  been  rescued  from  destruction, 
there  was  no  proof  of  this,  and  the  Court 
could  not  act  on  conjecture  only.  The  cir- 
cumstances stated  in  the  allegation  were  of 
some  importance,  and  this  had  induced  the 
Court  to  allow  some  latitude  of  plea  to  the 
legatees.  They  alleged  that  the  executors 
hwA  free  access  to  the  repositories  of  the  de- 


ceased, and  had  ample  opportunity  of  destroy- 
ing or  suppressing  papers,  and  it  had  been 
admitted  by  them  shat  one  paper  had  been 
destroyed  by  Mr.  Chadbom,  acting  upon  the 
advice  of  Mr.  Phillpotts,  which  it  would 
appear  was  of  a  testamentary  nature,  and 
would  have  been  sufficient  to  constitute  Mr. 
Chadbom  executor,  according  to  the  tenour 
of  that  paper.  As  all  the  persons  capable  of 
nving  mrormadon  on  these  points  were  in 
the  £ceased's  house,  the  allefi:ation  was  ne- 
cessarily a  kind  of  fishing  allegation.  But 
even  supposing  that  there  was  ground  for 
believing  that  the  executors,  having  access  to 
the  repositories  of  the  deceased,  had  ab- 
stracted or  destroyed  a  codicil,  of  which  there 
was  no  proof,  still  there  would  be  no  evi- 
dence that  they  abstracted  this  particular 
codicil;  and  mere  probability  was  not  suffi- 
cient to  rebut  the  presumption  of  law  a^^ainst 
a  paper  not  coming  out  of  the  repositories  of 
the  deceased.  The  evidence  of  the  hand- 
writing on  the  instrument  was,  as  usual,  ex- 
tremely contradictory,  but  it  preponderated 
strongly  in  fovour  of  its  genuineness;  so, 
much  so,  that  coupled  with  tne  probability  of 
the  disposition,  he   should  not   hesitate  to 

Sronounce  in  favour  of  the  pai>er,  if  he  could 
o  so  on  evidence  of  handwriting  alone  ab- 
stracted from  all  other  considerations.  The 
leamed]  judge  then  commented  upon  the 
suspicions  attaching  to  Mr.  Chadbom  on  his 
visit  to  the  house  of  the  deceased  early  in  the 
morning  of  the  20th  of  April,  in  respect  to  the 
time  of 'his  visit,  on  which  his  statement  had 
been  contradicted  by  several  witnesses.  What 
passed  on  that  occasion  it  was  not  possible 
for  the  Court  to  conjecture;  but  where  a 
party  acted  as  Mr.  Chadbom  had  done,  it  did 
create  a  suspicion  that  he  was  there  for  some 
purpose  which  would  not  bear  to  be  disclosed. 
There  was  another  circumstance  which  threw 
a  degree  of  suspicion  on  the  executors ;  the 
servants,  Ann  Lewis,  and  |Ann  NichoUs,  were 
alleged  to  have  had  reason  to  believe  that  the 
deceased  had  executed  other  testamentary 
papers,  of  a  later  date  than  the  2d  and  3d  of 
December,  and  know  who  the  person  was 
who  sent  the  paper  to  Mr.  Helps,  and  that 
papers  had  been  bumt  in  the  deceased's 
house ;  but  the  le^tees  were  not  able  to  get 
access  to  these  vritnesses,  who  were  in  the 
custody  of  the  executors.  Now,  when  such 
imputations  were  thrown  out  aeainst  the 
executors,  why  did  they  not  produce  these 
servants  ?  What  could  they  apprehend  from  . 
their  cross-examination?  Their  conduct  in 
this  respect  tended  to  support  the  suspicion 
against  them.  Looking  at  all  the  circum- 
stances of  the  case,  though  the  evidence,  in 
affirmance  of  the  genuineness  of  the  codicil,  as 
far  as  handwriting  went,  was  extremely  strong, 
it  was  impossible  for  the  Court  to  pronounce 
for  the  paper  on  that  eroimd  alone,  and  he 
consequently  pronounced  against  it  as  well  as 
against  the  vaHdity  of  the  paper  of  the  2d  of 
December,  1834L  On  the  question  of  costs^ 
the  general  practice  was,  that  where  a  mrtv 
set  up  a  paper  like  this,  and  failed  to  establish 
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it,  the^  were  liable  to  C06t8.  This  had  been ' 
done  m  casefl  where,  as  in  the  present,  there 
was  no  sospicion  that  the  party  propounding 
the  paper  nad  been  privy  to  any  fraud.  But 
there  were  peculiar  circumstances  in  the  pre- 
sent case  which  induced  the  Court  not  to 
adhere  to  tins  course — ^namely,  that,  but  for 
the  production  of  this  paper,  the  executors 
would  hare  wroncfully  obtained  probate  of 
the  two  papers  of  me  2d  and  3d  of  December, 
1834.  Ana  who  were  entitled  to  press  for 
costs  ?  Not  the  executors,  for  they  had  not 
established  their  case.  Mis.  Goodlake  mi^ht 
press  for  costs,  as  she  had  opposed  the  codicil 
as  well  as  the  will:  but  when  the  Court 
looked  at  her  conduct,  as  the  nominal  op- 
poser  of  the  iiill,  it  could  not  consider  that  she 
was  entitled  to  her  costs.  But  there  was  a 
further  question  as  to  costs.  The  executors 
had  propounded  the  papers  in  an  improper 
manner,  and  having  failed  in  establishing 
them,  the  Court  would  be  bound  to  condemn 
them  in  the  costs ;  but  the  difficulty  was  to 
say  whose  costs  they  should  be  condemned  in. 
The  legatees  had  failed;  Mrs.  Goodlake  had 
come  forward  in  reality  to  support  the  case 
they  set  up.  But  the  Court,  for  the  sake  of 
public  justice,  in  order  to  prevent  such  ex- 
periments for  the  future,  and  to  mark  the 
Court's  disapprobation  of  the  manner  in 
which  the  executors  had  brought  their  case 
forward,  by  a  suppression,  if  not  a  misre- 
presentation of  facts,  should  condemn  them  in 
the  costs  incurred  by  Mr.  Hitching  in  the  op- 
position he  had  given  to  the  papers.  ' 
{TobeecntinuefL) 

COURT  OF  BANKRUPTCY. 

Fiat  against  David  Clark. 

Practice — Bankrupt — Trustee — As  to  the  right 
of  proof  against  a  bankrupfs  estate  by  his 
co-trustees  for  trust-monies  applied  by  the 
bankrupt  to  his  own  use,  without  an  order  from 
the  Court  above* 
In  this  case  the  bankrupt  had  been  one  of  five 
trustees  under  a  settlement  made  upon  the 
marriage  of  Mr.  and  Mw.  Faulkner.  The  bank- 
nipt  had  received  part  of  the  trust-fund  through 
his  agents,  Messrs.  Ferguson  and  Co.,  of  Cal- 
cutta, and  which  he  allowed  to  remain  with 
Ferguson  and  Co.  as  a  cash  balance.  Two  of 
the  trustees  died.  After  Clark  became  bank- 
rupt, by  virtue  of  a  power  in  the  settlement, 
•Mr.  Faulkner  appointed  new  trustees,  reserv- 
ing all  rights  against  the  bankrupt,  bnt  releas- 
ing the  two  other  trustees.  The  new  trustees 
now  claimed  to  prove  against  the  bankrupfs 
estate.  The  objection  was  as  to  the  jurisdic- 
tion of  the  Court  to  receive  the  proof.  It  was 
contended  that  it  could  not  be  gone  into  with- 
out an  order  from  the  Court  above. 

Mr.  Commissioner  Holrotd  was  of  that 
opinion.  The  new  trustees  having  been  ap- 
pointed since  the  bankniptcv,  could  not  make 
the  reqtrfsite  affidavit  that  the  bankrupt  was 
indebted  to  them  at  the  time  of  the  bankruptcy. 
Now,  at  the  time  of  the  bankruptcy  the  parties 


to  have  been  admitted  to  prove  would  be  the 
two  solvent  trustees  against  the  bankrupt, 
their  co-trustee.  But,  in  practice,  one  trustee 
could  not  prove  without  his  co-trustee  joining 
him  in  the  proof;  and  in  this  case,  the  bank- 
rupt being  the  co-trustee,  he  could  not  stand 
in  the  situation  of  both  debtor  and  creditor ; 
and  on  that  ground  it  had  been  considered 
necessary  to  obtain  an  order  to  admit  one 
trustee  to  prove  against  a  banknrot  co-trustee. 
The  order  was  not  declaratory  of^  any  antece- 
dent right  of  proof,  but  it  originates  the  title 
of  the  party  to  be  admitted  a  creditor,  and 
in  such  cases  the  partv  to  be  admitted  to  be  a 
creditor  could  not  vote  m  the  choice  of  assijpees, 
or  sign  the  certificate.  See  Ex  parte  Phillips, 
2  Deacon,  334,  and  Ex  parte  Shaw,  1  61.  and 
J.,  124.  In  this  case  it  would  certainly  be  right 
that  the  new  trustees  should  be  allowed  to 
tender  a  proof  either  in  their  own  names  or 
in  the  names  of  the  two  solvent  trustees  at  the 
time  of  the  bankruptcy,  but  he  (the  learned 
Commissioner)  thought,  for  the  reason  above 
cited,  the  practice  required  an  order  from  the 
Court  of  Review  to  permit  the  trustees  to  go  in 
and  tender  such  proof.  In  Ex  parte  Inkeisole, 
2  Glynn  and  J.,  230,  where  new  trustees  were 
appointed  subseauent  to  the  bankruptcy  in  the 
place  of  the  banxrupt,  sole  trustee,  under  sec- 
tion 79  of  the  6th  George  A,  c.  16,  the  order 
was  that  the  bankrupt  trustee  should  prove 
against  his  own  estate,  but  that  the  dividend 
should  be  paid  to  the  new  trustees. 


INSOLVENT  DEBTORS' COURT.  Mar.  14. 


Case  op- 


Abolition  of  Imprisonment  for  Ddtt  Bill. — 

See.  94  (a). 
Whether  a  prisoner  arrested  under  a'  Judges 
order  in  ike  Country ,  and  trading  and  resid- 
ing elsewhere,  can  be  removed  from  his  place 
of  imprisonment  m  the  Country  to  London, 
In  this  case  the  Insolvent  had  been  arrested 
away  from  his  place  of  trading  and  residence 
under  a  Judge's  order,  upon  an  affidavit  that 
he  was  about  to  abscond  from  his  creditors, 
and  leave  the  country.    He  was  taken  to  the 
prison  of  the  place  where  he  was  arrested. 

Mr.  NiehoUs  applied  to  the  Court  for  the 
removal  of  the  Insolvent  to  the  prison  of  the 
place  where  he  had  traded  and  resided,  at  the 
expence  of  his  creditors,  that  he  might  be 
heard  among  them,  and  not  that  the  creditors 
might  be  put  to  the  expence  of  following  him 
into  the  conntry  where  he  was  confined,  and 
there  opposing  him. 

Mr.  Commissioner  Law  said,  that  he  could 
not  assist  the  applicant,  and  observed  that 
when  he  prepared  the  Statute,  7  Geo.  4.  he 
wished  the  Cfourt  to  possess  such  a  power; 
but  he  was  defeated. 

The  Court  eouldonly  remove  an  Insolvent  from 
a  London  Prison  to  a  Country  Prison, 
Application  refused  accordsngly. 

(a)  Section  94  empowers  the  Court  to  re- 
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move  prisoners  (at  the  request  of  creditors, ' 
(md  at  their  expenee)  from  the  gaols  of  London, 
Middlesex,  and  Surrey,  whore  their  usual , 
residence  before  arrest  was,  elsewhere  to  be  | 
heard  in  the  county  or  place  to  which  they  | 
are  removed. 

Suppose,  however,  the  debtor's  usual  place 
of  resiaence  to  be  in  London,  and  he  thinks 
proper  to  go  to  the  most  remote  part  of  the 
kingdom,  and  be  there  taken  in  execution, 
the  Court  has  no  power  to  send  him  to  be 
heard  in  London  among  his  creditors,  who* 
must  therefore  be'  at  the  expence  of  following 
him,  if  they  wish  to  oppose  his  discharge. 
Thus  the  Court  may  send  an  insolvent  for  hear- 
ing from  London  into  the  country,  but  it  cannot 
send  him  from  the  country  to  London,  and  the 
dishonest  debtor  is  placed  in  a  much  better 
situation  than  the  honest  one. 

This  observation  also  applies  to  sec.  95, 
which  deprives  a  prisoner  of  the  benefit  of 
this  act  upon  his  own  petition,  who  shall  have 
removed  nimself  from  any  gaol  distant  more 
than  twenty  miles  from  London  by  liaheas 
corpus.  Suppose,  however,  that  a  creditor 
petitions,  there  is  nothing  in  the  act  to  prevent 
the  debtor  being  heard  in  London,  away  from 
his  creditors,  however  distant.  So  that  a 
debtor  may  remove  himself  by  habeas  corpus, 
from  York  to  London,  and  refuse  to  petition, 
whUe  at  the  same  time  he  gets  a  creditor  to 
petition,  and  he  is  heard  in  London  away  from 
iiis  York  creditors,  unless  they  think  lit  to  be 
at  the  expence  of  removing  him  back  to  York 
(no  inconsiderable  burden)  under  the  94th 
section. — Western^ s  CommeTUaries. — ^Ed. 


ESSEX  LENT  ASSIZES— 1838. 


Kiifo,  Widow  v.  Edwick  &  others,  (a) 

Ejectment — Adverse  possession — Disability  by 
Coverture. 

This  was  an  action  of  ejectment,  brought  to 
recover  possession  of  some  copyhold  property, 
at  Thorpe. 

Mr.  Gumey  opened  the  pleadings. 

Mr.  Plait  stated  the  case.  Tnis  was  an 
action  brought  to  recover  possession  of  certain 
copyhold  property,  situate  at  Thorpe,  and  he 
should  in  the  first  place  produce  the  title 
from  the  Court  rolls  from  1/40,  to  the  present 
day.  In  1740,  the  Lord  of  the  Manor  of 
Tlu>rpe  granted  a  portion  of  the  waste  to 
John  W(^ds,  the  length  of  which  was  about 
26  rods,  and  on  the  same  day  Woods  sur- 
rendered it  to  the  uses  of  his  will.  In  1777} 
Woods  surrendered  three  rods  of  the  26  to  a 
person  named  Edwick ;  and  in  1781,  he  made 
fiis  wiO.  He  had  at  this  time  associated 
himself  with  his  housekeeper,  of  the  name  of 
Smith,  and  the  result  was  a  daughter.  Being 
desirous  of  providing  for  this  daughter,  he 
made  his  will,  by  which  he  devised  this  pro- 
perty to  her  when  she  attained  the  age  of  21, 


(«)  See  the  report  of  the  action  for  mesne  profits 
m  coDicquence  of  this  ejectment,  ante,  p.  317. 


and  he  appointed  Philip  Hempson  his  execu- 
tor.   Towards  the  latter  part  of  the  same 
month  he  died.    Three  years  after  Hempson, 
as  the  attorney  for  the  daughter,  applied  to 
the  Court  for  her  admission,  and  tx>  make 
him  her  guardian  during  her  minority;  and 
at  a  Court  held  in  July,  1784,  Mary  Smith 
was  admitted,  and  Hempson  appointed  guar- 
dian.   At  this  time  Mary  Smith  was  a  child, 
and  went  with  her  mother  to  reside  at  Har- 
wich.   The  same  year  her  mother  married, 
and  tbe  daughter  remained  with  her  ten  years, 
when  she  married  Enoch  King,  at  Colchester. 
When  the  marriage  took  place,  Hempson  was 
called  on  to  render  his  accounts,  which  he 
did,  and  was  continued  as  receiver  of  the  rents 
till  1801  or  1802,  when  he  was  succeeded  by 
William  King,  the  brother  of  the  husband. 
The  brother  continued  to  receive  the  rents 
till  1811,  when  some  of  Edwick's  family,  who 
in  1 777,  had  obtained  three  rods  of  the  ground, 
interfered  to  prevent  the  tenants  paying  rent 
to  him,  and  the  husband,  Enoch  King,  being 
an  easy  man,  and  thinking  the  property  was 
not  of  sufficient  importance  for  lum  to  trouble 
himself  about  it,  from  1811  to  1835,  no  rents 
were  received  by  him.    In  1835,  the  husband 
died.    Now  in  ordinary  cases  this  adverse 
possession  would  be  an  answer  to  the  action, 
and  no  doubt  if  Mary  Smith  had  not  married, 
and  had  let  them  enjoy  it  for  20  years,  she 
could  not  have  brought  an  ejectment;  but 
inasmuch  as  she  was  covert,  and  during  all 
that  time  under  coverture,  she  was  supposed 
not  to  have  assented  to  the  disposition.    He 
should  have  no  difficulty  in  showing  she  was 
the  same  person  to  whom  the  nroperty  was 
devised,  but  he  believed  he  should  not  be  able 
to  lay  the  will  before  them  as  it  could  not  be 
found,  but  he  should  lay  before  them  the  best 
evidence  that  could  be  obtained — the  recita- 
tion of  it  in  the  admissions  on  the  Court-rolls. 
George  Brown,    clerk   to   the   plaintiffs 
attorney,  proved  that  he  had  searched  the 
Court  Roll  of  the  manor  of  Thorpe,  and  he 
produced  a  copy  of  the  admission  of  John 
Woods  in  1740,  and  the  surrender  to  the  uses 
of  his  will.    Witness  also  produced  a  register 
of  the  burial  of  John  Woods,  in  1781.    In 
1784,  Mary  Smith,  described  as  a  natural 
daughter  of  John  Woods,  was  admitted  under 
his  will,  with  the  exception  of  that  part  sur- 
rendered to  William  Edwick.    The  admission 
of  Edwick  was  put  in,  from  which  it  speared 
that  the  quantity  to  which  he  was  admitted 
was  three  rods  in  length  of  the  part  towards 
Tendring.     The  certificate   of  marriage  of 
Mary  Smith,  with  Enoch  King,  at  St.  Trinity, 
Colchester,  on  the  15th  of  July,  1799,  and  the 
register  of  Mary  Smith's  baotism  in  1779,  at 
Thorpe-le-Soken,  were   produced?    also  the 
certificate  of  burial  of  Enoch  King,  at  Shore- 
ditch,  on  the  27th  November,  1835.    Witness 
said  the  manor  of  Thorpe  was  in  a  peculiar, 
but  though  he  had  searcned  he  could  not  find 
the  will.    It  was  also 'proved  that  search  had 
been  made  in  the  Prerogative  Court,  and  at 
Chelmsford,  but  the  will  could  not  be  found. 
,     William  Hempson,  the  son  of  Philip,  said 
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his  foiher  had  been  dead  27  years ;  he  knew 
Mary  Smith,  for  whom  his  father  was  execu- 
tor; he  received  the  rents  of  the  cottages  for 
Mary  Smith,  after  the  death  of  Woods.  The 
book  produced  witness  knew  to  be  in  his 
father^  hand-writing. 

Cross-examined.  I  do  not  know  that  Woods 
left  any  other  relations  besides  Mary  Smith 
behind  him. 

Wm.  King.  I  had  a  brother  named  Enoch 
King,  who  married  Mary  Smith,  and  I  re- 
ceived the  rents  of  the  cottages  at  Thorpe,  for 
him;  1  first  received  them  when  my  brother 
went  to  London,  and  I  also  went  to  take  the 
apples  from  the  orchard  every  year.  I  con- 
tinued to  receive  the  rents  about  a  dozen 
years. 

Cross-examined.  I  left  off  taking  the  rents 
because  Edwick  woidd  not  let  the  tenants  paj 
me, — ^he  seized  their  things,  and  sold  their 
goods  because  they  did  not  pay  him.  I  think 
tiie  last  time  I  received  the  rents  was  about 
40  years  ago. 

Re-examined*  John  Edwick  claimed  a 
right  to  the  houses ;  before  he  claimed  them 
he  offered  me  50  guineas  for  the  copv  of  the 
writincfs;  I  said  I  dare  not  part  with  them. 
EdwicK  when  he  made  the  offer,  said  he 
wanted  to  build  a  milL 

Cross-examined.  After  Edwick  said  I  should 
not  take  any  more  rent,  my  brother  did  not 
trouble  his  head  much  about  it  He  was  a 
master  stone-pavior,  and  very  well  off  at  that 
time. 

The  books  of  Hempson  were  put  in,  from 
which  it  appeared  that  he  received  the  rents 
up  to  1799. 

Mr.  Ptatt  said  the  certificate  of  maniag^es 
showed  that  it  was  not  40  years  since  the  wit- 
ness received  the  rents,  as  the  marriage  took 
place  in  1799,  and  he  received  them  twelve 
years  after  that 

Mr.  Kfiox  submitted  to  his  lordship  that  the 
plaintiff  had  not  laid  a  foundation  for  the  ad- 
mission of  the  secondary  evidence  with  respect 
to  the  will.  There  was  no  evidence  to  snow 
that  the  will  had  been  in  existence  at  all:  and 
if  Woods  left  a  will  the  probability  was  that 
it  was  in  the  possession  of  8ome  surviving 
members  of  his  family.  His  Lordship  knew 
that  wills  for  real  property  were  not  proved, 
and  therefore  the  places  searched  were  not  the 
places  at  which  to  find  it.  Mary  Smith  was  a 
natural  child:  Woods  might  leave  legitimate 
children,  and  in  their  possession  the  will 
would,  be. 

His  Lordship  said  he  thought  there  was 
ground  for  admitting  this  secondary  evidence. 

Mr.  Knox  said,  perhaps  his  Lordship  would 
allow  him  to  move  to  enter  a  nonsuit  if  the 
Court  should  think  it  ought  not  to  be  ad- 
mitted. 

Mr.  PlaU  said,  he  could  move  what  he 
pleas^. 

His  Lordship  said,  he  would  make  a  note 
that  this  objection  was  taken. 

Mr.  Knox  said  he  should  not  address  any- 
thing to  the  itiry  on  the  case. 

His  Lordship  said,  he  tlmught  if  the  evi- 


dence of  the  will  had  been  properly  admitted 
the  plaintiffs  had  made  out  tneir  case. 

A  verdict  wa/accordingly  taken  for  the  ptamr 
^\ff*» — Damages  1*. 


TO  CORRESPONDENTS. 

The  Editor  thanks  Mr.  Henry  Ashley, 
the  attorney  for  the  plaintiff,  in  the  case  of 
King,  Widow,  0.  Edwick  and  others,  for  the 
reports  we  have  inserted. 

The  Editor  also  thanks  Mr.  Archer  and 
Messrs.  Saunders  and  Pearson  for  the  report 
of  the  case  Archer  v^  Gerrard,  inserted  by 
him  last  week. 

*'H.  D.  M.'  — Yonr  communication  dated 
Tuesday  was  not  delivered  at  our  pub- 
lisher's till  late  on  Thursdatf;  next  week  it 
shall  have  attention. 

"  Aliquis." — Your  case  is  not  of  sufficnent 
importance  for  our  columns,  and  the  subject 
matter  is  besides  personal.  See  our  Notice 
to  Correspondents,  p.  112. 

TO  SUBSCRIBERS. 

A  complete  Index  to  this  work,  with  a 
Title  Page,'  will  be  published  eveiy  six 
months. 

This  Paper  will  be  forwarded,  postage 
free,  to  any  part  of  the  United  Kingdom,  ta 
Annual  Subscribers.  Subscriptiona,  1^  10<. 
for  the  year,  to  be  paid  in  advance. 


ERRATUM. 
Page  233,  fifst  column,  sixth  line  from  tbe  top,  for 
«*  does  affect,"  read  "  does  not  affect." 
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LAWS  OF  REAL  PROPERTY. 

Essay  I. 
{Continued from pagt  3*24.) 

ON  THB   TITLE   A   PURCHASER   MAT 
REQUIRE. 

The  New  Statute  of  Limitations  relating  to 
Real  Property,  3  &  4  W.  4.  c.  27. 

THE  last  case  we  noticed  as  showing  in 
what  manner  the  courts  are  disposed 
to  give  effect  to  this  new  Statute  of  Limi- 
tations, related  to  titles  acquired  by  tenants 
at  itill. 

A  very  recent  case  caused  some  difficulty 
M  to  the  species  of  possession  (a),  which,  not 
baving  the  character  of  adverse  possession 
^p  to  the  time  of  passing  the  statute,  would, 
hy  its  operation,  become   adverse  after  it 


This  case  was  argued  upon  a  rule  to  enter 
a  nonsuit  in  Trinity  Term,  1836,  before  the 
Court  of  Queen*8  Bench,(6)  and  the  follow- 
ing were  the  fiacts  proved  at  the  trial  which 
took  place  at  the  Cardigan  Spring  Assizes, 
1835. 

William  Davies,  the  lessor  of  the  plain- 
tiff, was  heir  at  law  to  one  John'  Williams, 
iKod  by  indenture  of  release,  dated  2d  May, 
1765,  the  premises  were  mortgaged  by  the 
then  owner  unto,  and  to  the  use  oi^  John 
Williams,  in  fee,  in  consideration  bf  200/. 
^ivanoed  by  John  Williama,  and  subject  to 


(«)  See  Notice  to  Correspoiide&ts. 
(I)  Doe  dem.  Jones  and  Daviei «.  Williimt  and 
Herbert.  5  Adolpb.  aod  ElIU,  291. 
Vol.  I. 


a  proviso  for  redemption  upon  payment  of 
200/.  and  interest,  on  the  1st  of  May,  1786. 
The  plaintiff  proved  that  in  May,  1814,  the 
defendant  George  Williams,  who  was  then 
in  possession  of  the  rents  and  profits,  had 
offered  to  give  a  bond  to  William  Davies  for 
the  money  secured  on  the  estate,  which  had 
not  been  accepted.  The  defendants  proved 
that  the  money  had  been  paid  and  the 
estate  reconveyed.  The  learned  judge  di- 
rected the  jury  to  find  for  the  plaintiff, 
unless  they  were  satisfied  that  the  money 
had  been  repaid  and  a  reconveyance  had 
taken  place.  The  jury  found  for  the  plain- 
tiff, and  his  lordship  gave  the  defendants 
leave  to  move  to  enter  a  nonsuit'  on  the 
ground  that  the  plaintiff  was  barred,  under 
Stat.  3  &  4  Wm.  4.  c.  27.  ss:  2,  3.,  neither 
he  nor  his  ancestor  having  been  proved  to 
have  been  in  possession  or  receipt  of  the 
profits  witliin  twenty  years,  and  no  acknow- 
ledgment of  the  title  in  writing  having  been 
shown,  according  to  section  14,  and  the 
mortgagee  8  right  having  accrued  at  latest 
on  the  default  of  payment  (March,  1786,) 
which  was  more  than  twenty  years  from 
the  commencement  of  the  action.  A  rule 
was  obtained  accordingly;  and  it  was  con- 
tended in  shewing  cause  against  the  ride 
that  the  question  was,  whether  there  was 
any  adverse  possession  against  the  lessors  of 
the  plaintiff  at  the  time  of  passing  the  act 
(24th  July,  1833,)  for,  if  there  waa  not, 
they  had,  by  the  15th  section,  a  right  of 
re-mitiy  for  five  yoars  from  that  time;  and 
this  ^ectment  was  brought  within  the  fiT« 


c  c 
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years, — ^that  ihe  question  of  adyerse  posses- 
sion must  be  determined  by  the  law  as  it 
stood  before  the  act  passeid.  In  Hall  v. 
Doe  dem.  Sureties  (5)  it  was  held  that  the 
fact  of  the  principal  being  unpsdd  by  the 
mortgagor  to  the  mortgagee  on  the  day  ap- 
pointed for  payment  of  the  principal,  pre- 
vented the  possession  of  the  mortgagor  from 
being  adverse  to  that  of  the  mortgagee, 
though  no  interest  was  found  to  have  been 
paid,  and  though  twenty  years  had  elapsed 
since  the  day  appointed  for  payment, — ^that 
here  the  offer  to  give  the  bond  shewed  that 
the  principal  was  unsatisfied  even  at  a  date 
within  twenty  years  of  the  time  of  the  pass- 
ing of  the  act ;  there  was  therefore  no  ad- 
verse possession  at  that  time.  The  mort- 
gagor at  the  time  of  the  act  passing  was 
bailiff  to  the  mortgagee.  For  ihe  rule  it 
was  contended,  that  the  mortgagor*s  title 
accrued  in  May,  1765,  or  at  any  rate  in 
March,  1786;  and  no  possession,  or  receipt 
of  the  profits,  or  written  acknowledgment, 
had  ever  taken  place.  The  possession  at  the 
time  of  passing  the  act,  was  therefore  ad- 
verse. Even  if  the  parole  acknowledgment 
in  1814  could  be  set  up,  there  was  an  ad- 
verse possession  in  July,  1833,  though  not 
one  of  twenty  years,  and  that  was  sufficient 
to  render  the  15th  section  inapplicable;  for 
that  section  spoke  not  of  a  possession  sufficient 
to  bar  an  entry,  but  of  a  possession  adverse 
at  the  time  of  the  act  passing.  The  effect 
of  the  40th  section  would  be  also  evaded, 
if  this  action  were  not  barred;  for  by  the 
ejectment  the  money  might  be  recovered 
indirectly.  That  this  section  must  have  con- 
templated the  action  of  ejectment  on  mort- 
gage, for  that  was  the  only  way  in  which 
money  could  be  recovered  on  the  mortgage 
itself^  that  giving  no  right  of  action  for  the 
money,  though  the  deed  generally  contains, 
besides  the  mortgage,  a  distinct  covenant  to 
pay.  In  James  e,  Salter,(c)  a  devisee  of  an 
annuity  charged  by  the  devise  upon  land 
who  had  never  received  any  of  the  annuity, 
twenty  years  having  elapsed  from  the  de- 
visor*s  death  was  held  not  to  be  haired;  but 
it  was  clear,  from  the  judgment  of  Tindal, 


(6)  6  Bin.  and  Aid.  6B7. 
(c)2New.Ca.606, 


C.  J.,  that  if  the  third  seotion  had  not  ex- 
cepted the  case  of  a  will,  the  statute  would 
have  been-  held  a  bar.  That  case  was 
therefore  an  authority  in  the  defendant  s 
favour. 

Lord  Denman^  C.  J.  swd.  It  is  contended 
that  the  phiintiff  is  barred  by  the  second 
and  third  sections  of  the  act.  The  14th 
section  provides  that  if  a  written  acknow- 
ledgment be  given  the  right  shall  be  deemed 
to  have  first  accrued  from  the  time  at  which 
it  is  given.  Here  no  written  acknowledg- 
ment was  proved.  But  then  the  plaintiff  is 
said  to  be  protected  by  the  15th  section. 
Under  this  clause  the  necessity  of  a  written 
acknowledgment  does  not  arise  if  there  be 
no  adverse  possession  at  the  time  of  the  act 
passing,  and  the  action  be  brought  in  five 
years  from  that  time.  But  then  it  is  said 
on- behalf  of  the  defendants  that  there  was 
an  adverse  possession  at  the  time  of  the  act, 
twenty  years  having  elapsed  without  pay- 
ment of  interest.  It  seems  to  me  that  that 
is  not  so.  The  possession  of  the  mortgagor 
is  consistent  with  the  right  of  the  mort- 
gagee, and  therefore  the  possession  is  not 
adverse  at  any  assignable  period,  unless  the 
jury,  from  renunciation  by  the  mortgagor,  or 
some  other  circumstances,  are  induced  to 
find  the  fact  of  adverse  possession.  That 
argument  therefore  fails,  and  then  there  was 
no  necessity  to  prove  a  written  acknow- 
ledgment, and  the  statute  does  not  bar  the 
plaintiff. 

LitUedaU^  J,  said,  I  think  the  act  does 
not  prevent  the  plaintiff  from  recovering. 
The  question  as  to  the  fact  of  an  adverse 
possession,  such  as  would  bring  a  party 
within  the  15th  section,  must  be  determined, 
as  it  would  have  been  if  the  act  had  never 
passed.  The  conversation  in  May,  1814, 
was  an  acknowledgment  amounting  to  a 
strict  recognition  of  the  right  of  the  mort- 
gagee. The  possession  of  the  mortgagor 
therefore  could  not  be  adverse.  If  at  the 
time  of  the  act  passing  twenty  years  had 
not  elapsed  from  a  payment  of  interest,  or 
the  making  of  an  acknowledgment,  there 
could  not  be  an  adverse  possession  at  that 
time.  That  being  so,  the  plaintiff  had  five 
years  to  bring  the  ejectment. 

The  40th  section  is  not  applicable,  for  this 
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•etion  18  to  recoTer  the  land,  whcmB  the 
40th  flBctioii  rehites  to  actions  brought  to 
tecoTcr  the  monej,  and  those  actions  in  the 
case  of  mortgages  are  dther  npon  the  cove- 
naat  nanallj  inserted  in  the  mortgage  deed, 
nr  on  the  bond  which  commonly  aocom- 
panieait. 

Psiteion,  J.  said.  From  the  beginning  of 
I5th  section  it  pkunly  appears  that  some-, 
thiiqr  or  other  was  after  the  act  passed  to 
be  considered  an  adverse  possession,  which 
was  not  so  before  the  act  passed.  For  in 
that  section  it  seems  to  be  conudered  that 
tile  possession  which,  up  to  the  passing  of  the 
act,  was  not  adyeise  as  the  law  then  stood, 
would  by  the  operation  of  the  act  become 
30  on  the  TSiy  day  after  the  act  passed;  and 
that  by  relation,  otherwise  the  provision  as 
to  the  firs  years  was  not  needed  to  protect 
the  right  of  the  party  against  whom  such 
adverse  possession  might  be  set  up*  What 
is  adverse  possession  at  the  time  of  the  act 
paasing  in  the  sense  of  that  section,  depends 
therefore  upon  the  law  as  it  stood  up  to  that 
time.  One  is  much  at  a  loss  as  to  the  pro- 
per terms  in  which  to  describe  the*reUtion 
of  mortgagor  in  possession  and  mortgagee. 
In  Partridge  e.  Bere,(a)  such  mortgagor  is 
held  to  be  tenant  to  the  mortgagee;  some- 
times he  is  said  to  be  the  bailiff  of  the  mort- 
gagee; and  in  a  late  case  (6)  Lord  Tenteiden 
said  that  his  situation  was  of  a  peculiar 
character.  But  it  is  dear  that  his  posses- 
sion is  at  all  events  not  adverse  to  the  title 
of  the  mortgagee,  and  therefore  I  think  that 
the  15th  section  applies  to  the  present  case. 
How  &r  under  the  3id  section  it  is  neces- 
sary for  the  mortgagee  to  bring  his  action 
within  twenty  years  from  the  day  of  de&ult 
Icannot  say:  I  do  not  see  any  way  at  all.((;) 
H  the  3rd  section  was  intended  to  compre- 
hend the  case  of  a  mortgagee,  it  is  very  ill 


(a)  5  B.  &  Aid.  604.  and  lee  note  it  the  end  of 


(fi)  The  reporter  adds,  perhaps  Doe  dem.  Roby  v. 
Maisey,  8  B.  &  C.  767 ;  S.  C.  5 ;  Adolp.  &  £11. 297. 

(e)  SUL  7  W.  4.  &  1  V.  c.  S8.  regulates  thetime 
al  which  ontiy  may  be  made  or  action  brought  by  a 
mortgagee  of  land  within  the  definition  of  stat.  3  &  4 
W.  4.  c«  27.  s.  1.  giving  twenty  years  from  the  last 
payment  of  any  part  of  the  principal  or  interast, 
tiiough  the  right  of  entiy  may  have  finC  accrved 
nere  than  twenty  yean  back. 


;  and  the  40th  sectioo,  if  meant  to 
apply  ta  actions  of  ejectment,  is  still  worse 
penned* 

WiUiamM^J.  concurred. 

Bide  duckaiyed. 

The  difficulty  which  this  case  caused  may 
perhaps  he  removed  by  reverting  to  ss.  7, 8, 
9,  12,  13,  and  28;  and  it  should  be  recol- 
lected that  under  sec  ?•  a  mortgagor  in  pos- 
session and  eeUid  qu$  trtut  are  excepted 
from  its  operation. 

As  to  the  character  in  which  a  mortgagee 
in  possession  maybe  considered,  there  is 
much  confusion  in  the  cases;  some  call  him 
tenant  at  will,  others  tenant  at  sufferance, 
and  others  again  call  him  simply  a  receiver; 
this  confusion  is  only  a  part  and  parcel  of 
^  the  glorious  uncertainty  of  the  law,"  which 
we  aie  continually  dwelling  upon.  To  make 
these  observations  of  mors  extensive  utility, 
we  will  direct  the  attention  of  our  readera 
to  the  cases  which  have  caused  this  coniu- 
sion,  and  leave  him  to  consider  them  in  con- 
nexion with  the  new  statute  of  limitations. 
Birch  p.  Wright,  1  Term.  Rep.  378;  Chris- 
topher e.  Sparke,  2  Jac.  &  W.  234. 
see  id.  183,  553;  Powseley  «•  Bkickman, 
Cro.  Jac.  659;  Smarlte  e.  Williams,  1  Salk. 
245 ;  Wilkinson  v.  HaU,  3  Bing.  N.  C. 
508;  Doe  v.  Maisey,  8  Bam.  &  C.  707; 
Keech  e.  Hall,  1  Doug.  22 ;  Doe  e.  Giles, 
5  Bmg.  421;  Thunder  v.  Belcher,  3  East. 
449.  10  Yin.  Ab.  418.  pi.  19;  Moss  e. 
Gallimore,  1  Doug.  283. 


TO  THE  EDITOR  OF  THE  IiBGAL  GUIDB. 

ANSWER  TO  PROBLEM  XIX. 

Aetionio/Tr&tipMi  to  iMnd^Cf  What  kind 
are  iAey — andwho  may  hrin^  tkem* 

The  actum  o/tretptua  to  land  is  a  personal 
suit,  brought  for  the  purpose  of  recovering 
damages  for  wrongs  committed,  arising  by 
reason  of  any  iojory,  great  or  small,  done 
to  real  property  of  one  party  by  another 
entering  his  ground  (I),  (the  words  of  the 
writ  of  trespass  commanding  the  defendant 
to  shew  cause  quare  dawum  quermtii  fr^ 
yif,)  (II)  in  any  case  except  by  the  owner's 
leave,  or  in  some  very  particnhr  oases  here- 
after mentioned,  BL  Com.  iii.  209.    The 
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difierent  kinds  of  this  action  are  principally 
comprised  by  trespcus  general^  otherwise 
called  m  ei  armisy  and  trespass  spedal^  or 
upon  the  case;  the  one  direct,  where  the  act 
is  immediately  injurious  to  the  person,  or 
property  of  another,  the  original  act  being 
Wong;  the  other  Cimsequentialy  where  the 
injury  proceeds  from  an  act  which  was  latc^ 
fid  at  first.  As  for  instance,  it  b  lawful 
for  a  man  to  erect  a  water-spout  for  his 
own  use,  to  carry  off  the  rain,  in  a  yard  to 
which  he  has  a  common  right  with  the 
tenants  of  two  other  houses ;  but  if  after 
making  it,  the  water  overflow  his  neigh- 
bours land,  to  the  inconvenience  of  such 
n«ghbottr,  an  action  an  the  ease  lies  against 
him,  because  the  injury  did  not  arise,  or 
the  right  of  action  accrue,  till  the  water 
actually  descended.  "  A  man,"  Blackstone 
says,  ''in  order  to  maintain  an  action  of 
trespass,  must  have  a  property  (either  abso- 
lute or  temporary)  in  the  soil ;  also  actual 
possession  by  entry,"  Bl.  Com.iii.  210.;  for 
before  entry  and  actual  possession  even  the 
heir  cannot  maintain  an  action  of  trespass, 
thougK  he  hath  the  freehold  in  law,  2  Roll. 
Abr.  553.  Bl.  Com.  iii.  210;  though  we 
find  that  an  exclusive  interest  in  the  crop, 
vesture,  or  pasture,  teithout  an  interest  in 
the  soil^  is  sufficient  to  sustain  this  action, 
3  Burr.  1836.  Moor,  456.  But  possession, 
actual  or  constructive,  must  be  proved, 
1  East.  2^4. 

Trespass  will  not  lie  for  entering  a  pew, 
or  seat,  because  the  plaintiff  has  no  exclu- 
sive interest,  the  possession  of  the  church 
being  in  the  parson.  But  an  action  of 
trespass  vi  et  armis  will  lie  against  the 
owner  of  cattle,  for  allowing  them  to  stray 
upon  another's  land,  thereby  doing  damage, 
(and  much  more  so  if  he  drives  them  on,) 
(III)  as  a  man  is  answerable  not  only  for 
bis  own  trespass,  but  that  of  his  cattle 
also ;  and  supposing  them  driven  on  by  any 
one  else,  by  entering  to  drive  them  off  the 
owner  of  the  cattle  might  have  an  action  of 
tiespasB  brought  against  him  by  the  owner 
of  the  ground  so  trespassed  on.  This  ac- 
tion may  be  brought  for  several  trespasses, 
bat  they  must  not  be  of  sefveral  natures, 
vriudi  may  net  foe  tried  in  one  action.  For- 
merly trespasses  eontinuedy  or  of  a  perma- 


nent nature  were  laid,  with  a  eantinwtnd^. 
diversis  diebus  et  mcibus,  but  the  form  of 
declaring  with  a  continuando  has  grown 
obsolete,  and  the  plaintiff  may  now  prove 
any  number  of  trespasses  by  setting  forth  in 
his  declaration,  that  the  defendant  between 
such  a  day  and  such  a  day,  trespassed,  (for 
example  cut  several  trees),  (IV).  There 
are  cases  in  which  trespass  is  justifiable,  aS 
in  the  case  of  one  entering  an  inn  or  tavern 
without  leave  of  the  owner,  or  a  reversioner 
entering  to  see  if  any  waste  is  committed, 
&c.  But  if  the  party  entering  the  tavern, 
should  remain  all  night  against  the  wbh  of 
the  owner,  or  the  reversioner  should  break 
or  injure  the  house,  tliey  shall  be  deemed 
trespassers  ab  ijiitio,  the  law  then  presum- 
ing that  they  entered  for  such  unlawful 
purpose.  But  with  regard  to  a  landlord  enter- 
ing to  distrain  for  rent,  (V)  the  2  Geo.  2, 
c.  19.  enacts  that  no  subsequent  insularity 
of  the  landlord  shall  make  the  first  entry  n 
trespass.  A  man  may  also  justify,  in  an  ac- 
tion of  trespass,  on  account  of  the  freehold 
and  right  of  entry  being  in  himself,  which  al- 
ways brings  the  title  of  the  estate  in  ques- 
tion. And  with  a  few  exceptions  where  the 
jury  shall  award  less  than  40«.  damages, 
(unless  the  title  of  the  lands  come  chiefly 
in  question)  there  shall  be  no  more  costs 
than  damages. 

BL  D.  M. 

(I)  Or  it  may  be  described  more  briefly, 
as  being  an  entry  on  another  person's  land 
without  lawful  authority,  and  doing  an  in- 
jury.— Ed. 

(II)  So  called  because  the  writ  requires 
the  defendant  to  shew  cause  ^'  wherefore  he 
broke  and  entered  the  plaintiff's  close;'* 
every  one's  land  being  set  apart  from  his 
neighbour's,  by  some  limits  or  boundariea, 
and  in  the  absence  of  the  latter,  in  contem- 
plation of  the  law. — Ed. 

(III)  But  the  owner  of  lands  is  not  liable 
for  damage  by  animals  ferm  natufxs,  as 
rabbits  escaping  from  his  land,  Boulston'a 
case,  5  Rep.  104.  b. ;  Cooper  «.  Manhall, 
1  Burr.  259.  And  see  Mason  e.  Keeling, 
1  Ld.  Raym.  608.  Latch.  13.  Beckwith 
e.  Shoredike,  4  Burr.  2093.— Ed. 

(lY)  See  as  to  cutting  down  trees  ez> 
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«0pted  in  a  >Ase.     Rdlls  t.  Rbdk,  2  Sel. 
S.  P.  1316.— Ed. 

(V)  See  as  to  irregularities  in  distraining 
fdrrent.  Wallace  9.  King,  1  Hen.  Blackst. 
13.  Lady  Branscombe  v.  Bridges,  2  D.  & 
R.  25G.    S.  C.  1  Bani.  &  Al.  145.— Eo. 

(VI)  An  action  of  trespass  on  the  case 
lies  for  continuing  on  premises  after  the 
time  allowed  by  law.  See  Winterbourne 
•.  Morgan,  1 1  East.  395 ;  and  Sheriff  v, 
James,  8  J.  B.  Moore,  334.  S.  C.  1  Biog. 
341.  Also  for  wrongfully  removing  a 
tomb  stone.  See  Spooner  f.  Brewster, 
3Bing.  136.— Ed. 


PROBLEM  XXII. 

What  do  Incorpobeal  Hereditaments 
CONSIST  op? 

impmal  ^arlfament. 

HOUSE   OF   LORDS. 

March  27. 
The  House  adjourned  to  Thursday  April  11. 

HOUSE    OF    COMMONS. 
The  House  adjourned  to  Monday,  April  8. 


lain  i&tports. 
COURT  OF  CHANCERY.    March  8. 

BiCKFORD    V.   SkEWES. 

Appeal  f  rem  an  Order  of  the  Vice  ChaneeUor, 
Patent  Right. — Whether  after  ir^f  unction  ob- 
tained against  a  party  for  infringement  of  a 
Patent,  eend  he  hes  by  for  Ten  Months  before 
he  appiied  to  dissolve  it,  a  motion  for  the 
purpose,  after  that  lapse,  will  be  entertained. 

This  appeal  was  against  an  Order  of  the  Vice- 
Chanceilor  for  continuing  an  injunction  that 
had  been  obtained  by  the  plaintiff  restraining 
the  defendants  from  infringing  the  Patent  of 
the  plaintiff  which  he  had  enjoyed  for  seyeral 
fears  undisturbed.  The  injunction  was  granted 
ui  November  1837,  and  the  defendant  did  not 
attempt  to  dissolre  it  till  December  1838, 
vhen  ne  made  amotion  for  the  purpose  before 
the  Vice  Chancellor,  and  his  Honour  directed 
the  injunction  to  stand,  and  that  an  action  at 
liw  shoold  be  brought  to  try  the  validity  of 
the  Patent. 


The  Lo«D  Chancellor  said,  if  the  defen« 
dant  had  come  to  the  Court  more  promptly  to 
dissolve  the  inunction,  it  might  not  hare  btBen 
unreasonable  to  compel  the  patentee  to  try  at 
the  present  assizes.  But  Mr.  Skewes  had  suf- 
fered an  interval  often  months  to  elapse,  from 
February  to  December  1838,  and  then  appeared 
to  become  suddenly  active.  If  improper  delay 
took  place,  there  were  sufficient  means  to  urge 
on  the  cause,  but  he  did  not  think  it  reasonable 
to  ffrant  the  present  application.  The  plaintiff 
had  been  in  possession  of  his  patent  for  six 
years,  and  in  continuing  the  injunction  the 
Court  would  look  at  the  balance  of  the  incon- 


March  28. 
In  re  Medhurst  a  Lunatic. 

Whether  an  advance  from  the  funds  of  a  Lunatic 
y  he  made  to  the  Heir  for  the  purpose  of 
^ending  hsm  against  a  Criminal  Prosecu* 
lion. 

The  Solicitor-GenertU  applied  to  the  Court 
on  behalf  of  the  Grandson  of  the  Lunatic 
now  in  Newgate  for  a  most  serious  offence 
which  has  been  recently  the  subject  of  a 
Coroner's  Inouest  He  was  desirous  of  avail- 
ing himself  oi  the  services  of  the  Attorney- 
General  in  his  defence,  and  prayed  the  Court 
to  direct  the  payment  to  him  of  the  sum  of 
400/.,  for  the  necessary  expenses  of  his  trial. 
The  lunatic,  possessed  landed  property  to 
the  value  of  nearly  3,000/.  a-year,  which,  upon 
his  death,  would  pass  to  the  applicant,  Mr. 
Medhurst,  as  tenant  in  taiL  Tne  allowance 
made  to  him  at  present  was  200/.  a-year,  which 
would  not  supply  adequate  means  for  his  de- 
fence. The  lunatic  was  more  than  80  years  of 
age,  and  there  was  also  a  fimd  of  1 0,000/.  under 
the  lunacy,  out  of  which  he  prayed  the  advance 
to  be  made.  The  solicitor  also  was  willing  to 
undertake  to  account  for  the  due  applicaticm 
of  the  sum. 

Mr.  Wigram  for  the  next  of  kin,  said  he 
was  instructed  to  facilitate  the  application. 

The  Lord  Chancellor  said,  upon  the  under- 
taking of  the  solicitor  to  account,  an  order 
might  be  made  for  the  advance  of  400/. 


ORDER. 

March,  1839. 

TITHE  COMMUTATION   ACT. 

It  is  hereby  declared  and  directed  by  the 
Lord  High  Chancellor,  with  the  concurrence 
of  the  Master  of  the  Rolls  and  the  Vice- 
GhaaceUor,  that  in  all  cases  where  a  receiver 
of  a  landed  estate  is  appointed,  with  a 
dixeotion  that  such  receive  shall  manage, 
as  well  as  set  and  let)  with  the  ^>{irobation 
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of  the  Master,  and  suoh  receiver  ahaU,  under 
the  proyision  of  the  Act  for  the  Commuta- 
tion  of  Tithes  in  Engkmd  and  Wales  (6  &  7 
W.  4.  c.  71.  8. 12.)  he  deemed  for  the  pur- 
poses of  the  said  act,  an  owner  of  such 
tithes  and  land  as  therein  mentioned,  jointly 
with  BXkj  other  person,  the  Master  shall, 
without  special  order,  receive  any  proposal 
regarding  the  execution  of  the  said  act 
as  to  such  tithes  and  lands,  and  shall  make 
his  report  thereon,  which  report  shall  he 
suhmitted  to  the  Court  for  confirmation, 
in  the  same  manner  as  is  now  done  with 
respect  to  reports  made  under  the  64th  of 
the  (General  Orders,  dated  the  dd  April, 
1828,  and  until  such  report  he  confinned, 
it  shall  not*  give  any  authority  to  the 
receiver. 

(Signed) 

GOTTENHAM, 

Lamgdale,  M.  B. 
Launcelot  Shadwell,  y.  C. 


VICE  CHANCELLOR'S  COURT.    Mar.  16. 


ConpoRATioN  OF  Bath  V.  Pinch. 

RighU  in  the  Soil. — Injuneticn  restraining  a 
pariif  from  sinking  or  boring  a  well  upon  his 
premises,  through  the  lower  soil  of  which  a 
mineral  spring  ran  that  was  enjoyed  by  another 
upon  other  premises — whether  maintainable. 

This  was  a  motion  to  dissolve  an  injunction 
ohtained  ex  parte,  wherehy  the  defendant,  who 
was  a  hrewer  in  Kingsw(K)d-8treet,  Bal^,  was 
restrained  from  sinking  or  hoiine  a  well  which 
he  employed  in  the  purposes  of  the  brewery 
to  a  greater  depth  than  60  feet  from  the  sur- 
face of  the  ground,  and  fix)m  diverting  or  ob- 
structing the  hot  mineral  streams  which  sup- 
plied the  baths  belonginj;  to  the  corporation. 
The  dispute  commenced  m  1835,  by  an  attempt 
of  the  defendant  to  bore  through  the  hot 
mineral  stream  which  runs  below  the  spring 
of  cold  water  that  supplied  his  well,  in  order 
to  obtain  a  greater  supply  of  cold  water,  which 
was  supposed  to  flow  at  the  depth  of  about 
170  feet  from  the  surface.  This  operation 
being  found  to  diminish  the  supply  of  the 
minml  water  to  the  public  baths,  as  well  as 
to  lowerthe  temperature,  enaction  was  brought 
by  the  corporation  in  1836,  and  a  verdict  for 
the  plaintim  taken  by  consent  at  the  summer 
assizes,  in  terms  dictated  by  Baron  Alderson 
-^that  the  plaintifis  should,  at  their  own  ex- 
pence,  undertake  to  do  eveiything  towards 
stopping  up  th^  aperture  and  icstoring  the 


defendant's  original  supply  of  oold 
which  a  surveyor  shoula  from  time  to  time 
direct  The  defendant  proceeded  subsequently 
with  the  works,  but  a  quarrel  a^ain  occurring, 
the  defendant  refused  to  permit  the  workmen 
of  the  corporation  to  come  upon  his  premises, 
and  for  this  breach  of  the  nisiprius  order  he 
was  committed  to  the  Fleet    He  was  after- 
wards discharged  on  heavy  leoonuxances,  but 
was  stated  in  the  affidavits  on  the  part  of  the 
plaintiffs  to  have  proceed^  with  the  boring 
in  such  a  manner  as  greatly  to  prejudice  t}ie 
mineral  springs,  and  render  an  api>lication  to 
the  Court  necessary  for  the  protection  of  the 
springs  which  supplied  the  public  baths.    The 
numerous  affidavits  filed  on  both  sides  from 
engineers  and  workmen,  related  chiefly^  to  the 
m(3e  in  which  the  works  had  been  carried  on, 
those  in  support  of  the  defendant's  case  going 
to  show  that  the  operations  had  been  condEucted 
in  the  manner  least  likely  to  prejudice  the  hot 
sprinffs,  and  that  the  bond  fide  object  of  the 
aefendant  was  merely  to  obtain  a  supply  of 
cold  water  for  his  brewery,  and  those  for  the 
plaintifis  denying  such  intention,  and  contend- 
mg  that  the  boring  could  be  only  effectually 
carried  on,  and  witnout  prejudicing  the  mineral 
waters,  by  adopting  the  Artesian  principle, 
which  would  be  attended  with  a  much  greater 
enpense  than  the  business  and  property  of  the 
defendant  could  bear.  - 

The  Vice-Chancbllob  said,  the  corporation 
were  iufitified  in  applying  for  the  injunction, 
and  that  it  ought  to  Dc  continued  against  Mr. 
Pinch,  but  that  the  terms  of  it,  in  confijung 
him  to  a  depth  of  no  more  than  60  feet  from 
the  surface,  were  wrong,  and  ought  to  be  so 
modified  as  to  permit  the  boring  to  proceed  in 
such  a  way  as  not  thereby  to  divert  or  obstruct 
the  hot  nuneral  waters  flowing  into  the  pubhe 
baths. 


March  M. 

Aldexd  v.  The  Dikictoss  or  the  North 
Midland  Railway  Comfakt. 

Joint  Stock  Companies.— Their  HtMity  to  make 
good,  damages  done  by  them  to  roads,  where 
their  Act  gives  them  power  to  raise  or  sink 
roads.(a) 

The  SoUcitor-General  moved  for  an  iiyunc- 
tion  to  restrain  the  North  Midland  Railway 
Company  from  proceeding  with,  or  continuing, 
a  certain  archway  or  bridge  in  progress  of 
erection  for  carrying  the  railway  across  the 
turnpike-road   leading   from   RcMtherham  to 


(«)  See  Regitn  •;.  The  Lendoa  avl  Binuiigban 
Raalwey  Comptny,  ant»>  314. 
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Swintoo,  in  the  West  Riding  of  Yorkshire, 
or  any  odier  archway  that  should  not  he  of 
the  height  of  16  feet  from  the  original  sorface 
of  the  tumpike-Toad,  and  also  from  oroceed- 
inf  with  the  works  in  progress  nntil  tne  tum- 

¥iIe-road  had  heen  restored  to  its  proper  leveL 
he  suit  was  instituted  hj  the  trustees  of  the 
tampike-road,  who  had  given  their  assent  to 
the  passing  of  the  hill,  "  provided  the  railway 
should  cross  over  the  road  at  a  sufficient  eleva- 
tion, and  the  road  he  not  lowered  to  effect 
such  elevation  or  otherwise  prejudiced  there- 
hy,"  and  the  ground  of  the  present  complaint 
was,  that  the  company  were  constructing  the 
arch  in  such  wav  as  to  evade  one  oT  the  con- 
ditions on  which  the  act  was  permitted  to 
pass.    The  72d  section,  wMch   was  in  the 
usual  form,  required  that  the  span  of  the  arch 
of  any  hridge  should  have  an  open  space  of 
25  feet,  and  a  height  of  16  feet,  and  that  the 
descent  should  not  exceed  1  foot  in  30,  and  the 
company  thought  they  should  he  within  the 
strict  letter  of  the  act  if  they  huilt  a  hridge 
whose  height  was  only  14  feet  8  inches  ahove 
the  originu  level  of  the  road,  and  lowered 
the  road  16  inches  to  give  the  altitude  of  16 
feet  required  hy  the  act    The  spot  where  the 
railway  passed  over  tKe  turnpike-road  was  in 
the  parish  of  Rawmarsh,  a  very  low  wet 
country,  in  the  immediate  neighhourhood  of 
the  Dun  Navigation,  and  there  was  a  great 
deal  of  evidence  to  show  that  at  some  periods 
of  the  year  that  portion  of  the  countrv,  even 
at  the  old  level,  was  very  liahle  to  he  nooded, 
and  it  never  could  have  heen  the  intention  of 
the  Legislature,  tmder  the  general  clause,  to 
raise  or  sink  rivers,  waters,  roads,  &c.,  or  to 
have  intrusted  the  company  with  so   mis- 
chievous a  power  as,  hy  mcreasing  the  ^at 
public  inconvenience  which  already  existed 
to  an  idmost  intolerahle  extent,  to  commit  a 
serious  public  injury,  for  which  the  act  provi- 
ded no  compensation.  Yet  this  was  the  neces- 
sary inference,  if  the  terms  of  the  act  were  to 
be  strictly  construed.  He  submitted,  that  at  all 
events  the  company  were  hound  to  construct 
an  equally  convenient  temporary  road,  which 
would  give  to  the  passengers  the  same  degree 
of  security  in  flooded  seasons  they  before  en- 
joyed, or  else  that  the  injunction  should  issue 
ot  restrain  their  present  proceedings. 

The  Vick-Chancellor  said  he  was  of 
opinion  the  assent  the  trustees  gave  before  the 
passing  of  the  bill  did  not  in  any  way  prevent 
their  opposing  it  in  Parliament  to  obtain  the 
modification  tney  insisted  on  as  a  protection 
to  the  road.  The  Legislature  had,  however, 
with  a  full  knowledge  of  all  the  assents  and 
dissents  to  the  bill,  suffered  it  to  pass  without 
any  restriction  of  the  ordinary  powers  riven 
to  railway  companies,  and  therefore  the  Court 
cmtld  only  give  effect  to  what  they  had  thought 
right  to  enact  He  admitted  the  comptany 
would  have  been  bound  by  any  previous 
agreement  that  might  have  been  entered  into 
with  the  trustees  and  agents  of  the  petitioners 
for  the  bill,  but  that  circumstance  did  not 
exist  in  the  present  case.  Though  there  was 
a  particnlar  proviso  in  die  act  which  prevented 


the  company  obstructing  rivers  or  wafers  to 
the  prdudice  of  mills,  there  was  no  proviso 
which  limited  their  power  of  levelling  roads, 
and  it  seemed  the  Le^lature  had  entirely 
overlooked  the  necessity  of  imposing  any 
terms  on  the  company  in  this  respect.  All 
that  could  be  said  amounted  to  this^  that  the 
company  might  do  a  dmnage  to  the  road,  and 
the  Court  had  not  any  power  to  prevent  it 
Motion  refuted  mth  eosU.  ^ 


ROLLS  COURT~AfarcA20. 


WsBB  V.  The  Disbctors  op  the  Manchester 
AND  Leeds  Railway  Companv. 

Joint  Stock  Companies, — Injuneiion  against  a 
Company  to  restrain  them  from  proceeding 
to  assess  the  value  of  land  they  required,  and 
which  the  proprietors  did  not  wish  to  part  with 
— Whether  maintainable. 

The  plaintiffs  were  Dr.  Webb  and  the  Fellows 
of  Clare-hall,  Cambridge,  who,  as  vicar  and 
patrons  of  Kirkthorpe,  Yorkshire,  were  the 
owners  of  a  piece  of  ground  of  a  fittle  more 
than  three  roods,  which  the  defendants  wanted 
for  their  railway,  and  for  which  they  had  of- 
fered 160/.  Differences  arose  between  the 
parties,  and  the  company  in  December  last 
caused  a  precept  to  be  issued  to  the  sheriff  of 
Yorkshire  to  summon  a  jurv  to  ascertain  the 
value  of  the  land,  upon  which  the  plaintiflb 
obtained  an  injunction. 

A  motion  was  now  made  to  dissolve  it. 

Lord  Lang  dale  said  that  the  company 
oufht  not  to  be  limited,  but  were  entitlea 
under  their  act  to  purchase  the  whole  of  the 
land  from  the  plaintifEs. — Injunction  dissolved. 


PREROGATIVE  COURT— AforcA  15. 


DuRLiNQ  &  Another  v.  Loveland.  (a) 

Weakness  and  incapacity  of  a  Testator — iVe- 
cessary  proof  required  to  establish  a  Will 
made  by  such  a  person,  when  the  party 
benefited  prepares  the  WUl, 

Sir  H.  Jbnner  gave  sentence  in  this  case. 
The  propertv  left  by  the  deceased  was  about 
l,800f.,  which  purported  to  be  disposed  of  bv 
a  will,  dated  Marcii  8th,  1838,  about  a  month 
before  his  death,  which  mve  the  whole  pro- 
perty to  the  executors,  Mr.  J.  Durling  and 
Mr.  J.  F.  Parker,  in  trust  to  pay  an  annuity 
of  10/.  to  each  of  three  persons—^  female, 
named  Cross,  the  deceased's  housekeeper; 
Jupp,  the  brother  of  the  deceased's  wife,  and 
who  had  acted,  till  disabled  by  infirmity,  as 
hostler  at  the  inn;  and  Mrs.  Petworth,  the 
widow  of  the  deceased's  brother;  the  execu- 


(a)  See'thts  Caw  reportsd,  ante,  f  .^.68» 
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toralKitig  appokited- residuary. legatees:  Mr. 
Durlinev  o^c  of  the  executors,  was  the  land- 
lord of  a  public-house  at  Bexley,  and  Mr. 
Parker,  who  drew  fthe  will,  was  partner  in  a 
respectable  firm  of  solicitors  at  Lewisham,  in 
Kent,  the  firm  having  been  employed  by  the 
deceased.  Before  he  (the  learned  Judge) 
proceeded  to  consider  the  circumstances  con- 
nected with  the  preparation  of  the  instrument, 
it  would  be  proper  to  consider  the  principles 
which  applied  to  this  and  other  cases  where 
the  drawer  of  the  will  took  a  considerable 
benefit  imder  it.  In  the  course  of  the  argu- 
ment the  attention  of  the  Court  had  been 
called  to  a  judgment  recently  delivered  by 
Mr.  Baron  Parke  in  the  Judicial  Committee 
of  the  Privy  Council,  in  the  case  of  "  Barry  v. 
Butlin,"  (A)  where  it  became  necessary  for 
that  Court  to  consider  the  doctrine  and  prin- 
ciples of  this  Court  with  reference  to  such 
cases,  and  that  judgment  was  cited  from  a  re- 
port in  the  Monthly  Law  Magazine;  and,  thoujQ^h 
It  was  not  to  be  considered  a  book  of  authority 
to  be  cited  in  support  of  any  doctrine,  he 
believed  that  the  report  of  the  judgment  in 
that  particular  case  contained  its  true  and 
exact  substance  and  effect,  and,  as  he  was  not 
aware  that  it  had  been  published  in  a  more 
authentic  form,  he  should  read  it  from  that 
book ;  for,  though  it  might  not  be  considered 
as  authentic,  he  believed  the  reports  were  as 
accurate  as  attention  could  make  them.  The 
learned  Judge  then  read  an  extract  from  the 
ladfinnent  referred  to,  in  which  Mr.  Baron 
rm&  laid  it  down  as  the  opinion  of  all  their 
Lordships  who  heard  the  cause,  that  the  true 
rule  of  law  was,  that  "  if  a  person,  whether 
attorney  or  not,  prepare?  a  will  with  a  legacy 
to  himself,  it  is  at  most  a  suspicious  circum- 
stance, of  more  or  less  weight,  according  to 
the  facts  of  each  particular  case,  in  some  of  no 
weight  at  all,  varying  according  to  the  cir- 
cumstances— for  instance,  the  quantum  of  the 
legacy,  and  the  proportion  it  bears  to  the  pro- 
perty disposed  of,  and  numerous  other  con- 
tingencies, but  in  no  case  amounting  to  more 
than  a  circumstance  of  suspicion,  demanding 
the  vigilant  care  and  circumspection  of  the 
Court  in  investigating  the  case,  and  calling 
upon  it  not  to  grant  probate  without  full  and 
entire  satisfaction  that  the  instrument  did  ex- 
press the  real  intentions  of  the  deceased." 
6aron  Parke  added,  that  instructions  and 
reading  over,  though  the  most  satisfactory, 
were  not  the  only  satisfactory  description  of 
proof.  He  (Sir  H.  Jenner)  was  not  aware  that 
this  Court  acted  on  different  principles,  or  that 
it  had  ever  held  (except  when  the  particular 
circumstances  of  the  case  required  it)  that  the 
party  propounding  a  will  was  bound  to  do 
more  than  show  that  the  deceased  had  a  know- 
ledge and  approved  of  the  contents ;  or  that 
the  doctrine  of  the  Court  ever  went  beyond 
this — that  the  circumstance  of  the  drawer  of 
the  will  being  a  party  benefited  under  it, 
awoke  the  vignance  and  jealousy  of  the  Court 
to  watch  and  see  that  a  knowledge  of  the  con- 
tents were  brought  home  to  Uie  deceased. 
The  learned  Judge  then  proceeded  to  detail 


the  ikcts  aud  ciicumstBiioes  of  tibe.eaie. 
Assuming  the  value  of  the  three  amraities  of 
lOZ.  to  be  90(K.,  the  residue  of  the  propett^ 
would  be  1,500/.;  and  takin?  the  debts  and 
expenses  at  dOd/.,  there  would  be  1,000/.  to  be 
divided  between  the  two  executors,  which  was 
a  large  proportion  of  the  property  of  the  de- 
ceased, given  to  two  persons  who  were  entire 
strangers  in  blood,  to  the  exclusion  of  his  re- 
lations. Mr.  Durling  was  a  friend  of  the  de- 
ceased, but  Mr.  Parker,  whose  father  had  been 
employed  by  him  in  acts  of  business,  had  little 
acquaintance  with  him.  This  was,  therefore, 
a  circumstance  of  suspicion,  which  should 
arouse  th^  vigilance  ana  jealousy  of  the  Court' 
in  the  investigation  of  the  evidence,  to  sec 
whether  the  deceased  executed  the  will  with 
a  perfect  knowledge  of  its  contents.  The  de- 
ceased appeared  to  have  been  a  person  of 
coarse  manners  and  low  conversation,  and  in 
the  latter  part  of  his  life  was  addicted  to  ex- 
cessive dnnking,  taking  brandy  and  water  the' 
whole  day,  and  when  tipsy  he  was  just  like  a 
madman.  When  sober  he  was  rational  and 
sensible,  and  some  witnesses  described  him  as 
shrewd,  but  age  and  indulffence  in  liquor  ap- 
peared to  have  impaired  his  intellects,  espe- 
cially his  memory.  The  learned  judge  went 
through  the  evidence  on  both  sides  on  the 
subject  of  the  deceased's  capacity,  the  result 
of  which  was,  that  in  March,  wnen  the  will 
bore  date,  the  deceased's  men^  faculties  were 
impfdred  by  the  joint  effects  of  age  and  in- 
dulgence in  intoxication.  Whenever  he  had 
been  spoken  to  about  his  will,  however,  he 
had  always  declared  hlB  intention  of  providing 
for  his  poor  relations,  from  whom  he  was  not 
alienated,  though  he  was  not  on  terms  of 
intimacy  with  them.  On  the  3d  of  March, 
he  had  declared  he  had  made  his  will,  and  the 
very  day  the  will  bore  date,  previous  to  its 
execution,  he  still  declared  he  had  made  his 
will,  and  **  uncle  Parker**  (Mr.  Parker  senior) 
had  got  it,  though  no  such  will  was  forth- 
coming. The  learned  Judge  then  detailed  the 
circumstances  attending  the  preparation  of  the 
will.  There  was  no  evidence  that  Mr.  Parker 
was  se^t  for  by  the  deceased's  order,  and  the 
attesting  witnesses  stated  that  the  will  was 
not  read  over  to  the  deceased  in  their  presence, 
and  that  if  they  had  known  that  he  had  ex- 
cluded his  poor  relations,  contrary  to  his  con- 
stant declarations,  they  would  not  have  a^ 
tested  it,  as  they  believed  he  could  not  have 
known  the  contents.  The  only  observation 
which  fell  from  the  deceased  implying  a 
knowledge  of  the  contents  of  the  paper  was, 
**  They  have  got  my  money,  and  that's  all 
they  care  for.*'  Under  such  circumstances, 
with  nothing  to  detract  from  the  weight  of 
suspicion,  a  bare  execution  was  insufficient  to 
satisfy  the  Court  that  a  person  in  the  circum- 
stances of  the  deceased, — with  amemory  greatly 
impaired,  executing  a  paper  which  excluded 
his  own  poor  relations,  for  whom  he  had  de^ 
clared  he  would  provide,  in  f&vour  of  two 
strangers  in  blood, — possessed  a  knowledge  of 
the  contents  and  enect  of  the  paper.  An 
attempt  had  been  made  to  prove  a  suMeqtMSit 
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ttfiognkaoii,  bat,  in  his  oDiiiion/itbad&ilecL 
He  ivu  of  opiiiion  that  toe  erideoce  was  not 
sufficient  to  sustain  the  act,  and  he  therefore 
pronounGed  against  the  validity  of  the  will ; 
and»  as  die  case  had  been  brouffht  forward  on 
bdalf  of  persons  for  their  own  benefit,  he  was 
of  opinion  that  he  ought  to  eo  further,  and 
condemn  them  in  the  costs  of  me  proceedings. 


(A)  Tlie  rules  of  law,  according  to  which 
t  of  this  nature  are  to  be  decided,  do  not 
admit  of  any  dispute.  These  rules  are  two: 
the  Jirst  is,  that  the  anus  prohandi  lies  upon 
the  party  propounding  a  will,  who  must 
satisfy  the  conscience  of  the  Court,  that  the 
instrument  propounded  is  the  last  will  of  a 
free  and  capable  testator;  the  second,  is, 
that  if  a  party  writes  or  prepares  a  will, 
under  which  he  takes  a  benefit,  that  is  a 
dicamstance  which  ought  generally  to  ex- 
cite the  suspicion  of  the  Court,  and  calls 
upon  it  to  be  vigilant  and  jealous  in  ex- 
amining the  evidence  in  support  of  the  in- 
strument in  favour  of  which  it  ought  not  to 
pronoanoe  unless  the  suspicion  is  removed, 
and  it  is  judicially  satisfied  that  the  paper 
does  express  the  true  will  of  the  deceased. 
These  principles,  to  the  extent  that  I  have 
stated,  are  well  established:  the  fomfer  is 
nndi.<?puted ;  the  latter  is  laid  down  by  Sir 
John  Nicholliii  substance,  in  Paske  v,  Olatt; 
Ingram  v.  Wyatt;  and  Billinghurst  r. 
Vickers ;  and  is  stated  by  that  very  learned 
and  experienced  judge,  to  Iiave  been  handed 
down  to  him  .by  his  predecessors;  and  this 
tribunal  has  sanctioned  and  acted  upon  it 
in  a  recent  case,  that  of  Baker  v,  Batt. 
Their  lordships  are  fully  sensible  of  the 
wisdom  of  this  rule,  and  of  the  importance 
of  its  practical  application  on  all  occasions. 
At  the  same  time,  tliey  think  it  fit  to  ob- 
serve, especially  as  there  has  been  some  dis~ 
cnssion  upon  this  point  towards  the  close  of 
this  inquiry,  that  some  of  tlie  expressions 
reported  to  have  been  used  by  Sir  John 
Nicholl,  in  laying  down  this  doctrine,  ap- 
pear to  them  to  be  somewhat  equivocal,  and 
capable  of  leading  into  error  in  the  investi- 
gation and  decision  of  questions  of  this 
nature.  It  is  said  that,  where  the  party 
benefited  prepares  the  will,  **  the  presump- 
tion and  onusprobandi  is  against  the  instru- 
BMniy  and  the  proof  must  go.  not  merely  to 


the  act  of  signing;  bnt  to  the  knowledge  of 
the  contents  of  the  paper;  (a)  and  tliat 
"  where  the  capacity  is  doubtful  there  must 
be  proof  of  instructions  or  reading  over."(^) 
If  by  these  expressions,  the  learned  judge 
meant  merely  to  say,  that  there  afe  cases 
of  wills  prepared  by  a  legatee  so  pregnant 
with  suspicion,  that  they  ought  to  be  pro- 
nounced against  in  the  absence  of  evidence 
in  support  of  them  extending  to  clear  proof 
of  actual  knowledge  of  the  contents  by  the 
supposed  testator;  and  that  the  instruc- 
tions proceeding  from  him,  or  the  reading 
over  the  instrument  by  or  to  him,  are  the 
most  satisfactory  evidence  of  such  know- 
ledge, we  fully  concur  in  the  proposition, 
so  understood.  In.  all  probability,  the 
learned  judge  intended  no  more  than  this. 
But  if  the  words  used  are  to  be  construed 
strictly ;  if  it  is  intended  to  be  stated,  as  a 
rule  of  law,  that,  in  every  case  in  which  the 
party  preparing  the  will  derives  a  benefit 
under  it,  the  onus  prohandi  is  shifted,  and 
that  not  only  a  certain  measure,  but  a  par- 
ticular species  of  proof,  is  thereupon  re- 
quired from  the  party  propounding  the  will, 
we  feel  bound  to  say  that  we  conceive  the 
doctrine  to  be  incorrect. 

The  strict  meaning  of  the  term  "ont(# 
prohandi**  is  this;  that  if  no  evidence  is 
given  by  the  party  on  whom  the  burthen 
is  cast,  the  issue  roust  be  found  against 
him.  In  all  cases,  this  onus  is  imposed  on 
the  party  propounding  a  will;  it  is  in 
general  discharged  by  proof  of  capacity, 
and  the  fact  of  execution,  from  which  the 
knowledge  of  and  assent  to  the  contents  of 
tlie  instrument  are  presumed,  and  it  cannot 
be,  that  the  simple  fact  of  the  party  who 
prepared  the  will,  being  himself  a  legatee, 
is,  in  every  case  and  under  all  circumstances, 
to  create  a  contrary  presumption,  and  to 
call  upon  the  Court  to  pronounce  against 
the  will,  unless  additional  evidence  is  pro- 
duced to  prove  knowledge  of  its  contents 
by  the  deceased.  A  single  instance  of  not 
unfrequent  occurrence  will  test  the  truth  of 
this  proposition:  a  man  of  acknowledged 
competence  and  habits  of  business,  worth 


{«)  Parks  V.  OUtt,  2  PbiU.  336. 

{b)  BtUingfaofst v.  Vicksn,  1  FhiU.  193^ 
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100,000/.  leaTBS  the  bulk  of  that  propertf 
to  thej  &mily,  and  a  legacy  of  10/.  or  50/. 
to  hifl  confidential  attorney,  vrho  prepared 
his  wiU;  would  this  &ct  throw  the  bnrthen 
of  proof  of  actual  cognizance  by  the  tes- 
tator of  the  contents  of  the  will  on  the 
party  propounding  it,  so  that,  if  such  proof 
were  not  supplied,  the  will  would  be  pro- 
nounced against  ?  The  answer  is  obvious. 
It  would  not.  All  that  can  be  truly  said  is, 
that  if  a  person,  whether  attorney  or  not, 
prepares  a  will  with  a  legacy  to  himself^  it 
is  at  most '  a  suspicious  circumstance,  of 
more  or  less  wdght,  according  to  the  facts 
of  each  particular  case;  in  some  of  no 
weight  at  all,  as  in  the  case  suggested; 
Tarying  according  to  the  circumstances : 
for  instance,  the  quantum  of  the  legacy, 
and  the  proportion  it  bears  to  the  property 
disposed  of,  and  numerous  other  contingen- 
cies, but  in  no  case  amounting  to  more 
than  a  circumstance  of  suspicion,  demand- 
ing the  vigilant  care  and  circumspection 
of  the  Court  in  investigating  the  case,  and 
calling  upon  it  not  to  grant  probate  without 
full  and  entire  satisfistction  that  the  instru- 
ment did  express  the  real  intentions  of  the 
deceased.  Nor  can  it  be  necessary  that,  in 
such  cases,  even  if  the  testator's  capacity  is 
doubtful,  the  precise  species  of  evidence  of 
the  deceased's  knowledge  of  the  will  is  to 
be  in  the  shape  of  instructions  for  or  mading 
over  the  instrument ;  they  form,  no  doubt, 
the  most  satisfactory,  but  they  are  not  the 
only  satisfactory  description  of  proof  by 
which  the  cognizance  of  the  contents  of 
the  will  may  be  brought  home  to  the  de- 
ceased. The  Court  would  naturally  look 
for  such  evidence ;  in  some  cases  it  might 
be  impossible  to  establish  a  vidll  without 
it ;  but  it  has  no  right,  in  every  case,  to  re- 
quire it.  Parke  B,  in  Barry  v.  Butlin^ 
Monthly  Law  Mag.  vol.  iv.  p.  23. 


INSOLVENT  DEBTORS'  COURT.  Mar.  8. 


Case  of  Moses  Salmon. 

Am  to  allowing  a  Prisoner  to  reside  within  the 
Rules  ^  a  Prison  after  a  remmuL 

This  insolvent  applied  to  the  Court  for  an 
order  that  he  might  be  allowed  to  reside  in 


the  rules  of  the  Queen's  Bekich  during  tiit 
period  of  his  remand,  on  the  ground  of  serkMB 

illness. 

An  affidavit  of  the  surgeon  was  read  in  sup- 
port of  the  application. 

An  affidavit  was  put  in  in  opposition,  to  the 
effect  that  the  insolvent  had  on  a  former  oc- 
casion feigned  illness. 

The  Court  gruited  the  application  until  the 
6th  of  April,  with  liberty  to  have  the  term 
extended. 


SPRING  ASSIZES— OXFORD  CIRCUIT. 


Shrewsbury f  March  20. 

Smith  v.  Stanley. 

Special  Jury. 

Attosnibs  Negligence — Liability  of  an  At- 
torney to  damages  for  negligence  in  investing 
money  for  his  Client  upon  insuffieient  security . 

This  was  an  action  asainst  the  defendant, 
an  attorney,  carrying  on  business  at  Newport, 
for  negligence  in  investing  a  sum  of  money 
belongmg  to  the  plaintiff  in  an  improper 
security. 

The  plaintiff  having  the  sum  of  250/.  to  lay 
out,  he  applied  to  the  defendant  to  do  so, 
which  the  aefendant  did  by  advancing  it  to  a 
professional  gentleman  in  Staffordshire,  in 
May,  1836,  and  that  tiie  only  security  taken 
was  an  assignment  of  a  policy  of  insurance  for 
500/.  in  the  Law  Life  Insurance  Company, 
and  that  the  borrower  was  in  fact  insolvent^ 
having  been  discharged  under  the  Insolvent 
Debtors'  Act  in  December,  1838.  The  policy 
itself  was  only  worth  about  60/.  The  plaintiff 
at  first  failed  to  prove  that  the  defendant  had 
been  employed  to  find  the  securi^  on  which 
the  money  should  be  invested,  and  Mr.  Justice 
Erskine  was  about  to  nonsuit  the  plaintiff, 
but  the  latter  then  called  the  borrower  of  the 
money,  who  stated  that  he  employed  the  de- 
fendant to  procure  the  money  for  him,  and 
that  defendant  prepared  the  deeds:  at  the 
time  of  the  loan  he  owed  4,800/.,  and  had 
assets  to  the  amount  of  1,100/L  Defendant 
lent  him  at  the  time  50/.  also.  He  stated  that 
he  was  then  living  in  apparent  credit,  and 
was  about  removing  to  a  larger  house. 

The  defence  was,  that  the  plaintiff  really 
employed  another  attorney  on  his  behalf,  and 
that  his  clerk  had  recommended  him  to  take 
the  security:  the  clerk  was  called  as  a 
witness,  but  admitted  that  his  piindpal  had 
not  been  actualljr  employed,  and  had  not 
charged  the  plaintiff 

Mr.  Justice  Ebskine  left  it  to  the  juiy  to 
say  whether  the  plaintiff  had  retained  the  de- 
fendant to  lay  out  the  money ;  if  so,  whether 
he  had  used  proper  care  in  negotiating  the 
business,  and  anew  that  the  borrower  was  a 
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ano.     Fwfdiei  far  Am 
WL  ddbetiii^tfae  value 


As  this  is  an  important  caae  afieeting 
Attoriobs,  we  thiiJL  it  desirable  to  giye 
the  opinkm  of  Mr.  Jtutiee  Bayl^  in  deliver- 
ing  jadgment  npon  the  case  of  Howell  v. 
Yoang,  Gent.,  one,  &c.  (a)  The  declaration 
in  tiiat  case  stated,  that  the  plaintiff  had 
oontncted  to  lend  a  party  3000/.  at  interest, 
the  repayment  and  interest  to  be  secured  by 
a  warrant  of  attorney  and  certain  mortgages, 
provided  they  shonld  be  found  to  be  a  suf- 
ficient security,— >that  the  plaintiff  retained 
the  defendant  as  his  attorney,  to  ascertain 
that  the  security  was  sufficient, — ^that  the 
defendant  accepted  such  retainer,  and  that 
it  became  his  duty  to  use  due  care  and  dili 
gance  in  getting  at  that  &ct. 

Breach — ^That  the  defendant  did  not  use 
that  due  care  and  diligence,  but  wholly 
o«gleoted  so  to  do,  and  on  the  contrary 
fidsely  represented  to  the  plaintiff  that  the 
wanant  of  attorney  and  mortgages  would 
be  a  sufficient  security,  whereupon  the 
phuntiff  lent  his  money, — that  the  securities 
were  not  sufficient  security,  by  reason  whereof 
the  phuntiff  lost  his  money. 

P/m— not  guilty.  2dly,  Statute  of  Limi- 
tations. The  action  was  tried  at  the  Sum- 
mer Spring  Aasiaes  for  Gloucester,  1825, 
and  the  jury  found  a  verdict,  for  the  defen- 
dant upon  the  direction  of  the  judge — 
(BoiTongh,)— that  the  Statute  of  limita- 
tions was  a  bar  to  the  action,  but  that  if 
the  jury  should  be  of  opinion  that  the  plain- 
tiff had  been  induced  by  the  fraud  of  the 
defendant  to  advance  the  money,  they  were 
to  find  for  the  plaintiff. 

A  rule  for  a  new  trial  was  had  upon  two 
grounds;  first,  that  upon  the  question  of 
fraud  the  verdict  was  against  the  weight  of 
evideaee;  and  2ndly,  that  the  Statute  of 
Limitations  ran,  not  from  the  time  when  the 
insufficient  security  was  taken,  but  when 
the  special  damage  alleged  in  the  dedaration, 
viz.  the  Ices  of  interest  accrued. 

Bayleyy  J.  said,  this  is  a  case  of  no  dif- 


(a)  5  Btra.  k  Creu.  263. 


fisnlty  nAaitrm*    The  only  qnaalson  is, 
w4iai  is  the  oause  of  action  disdosed  in  thia 
deolantion?    It  appears  to  me  that  the 
mifloondnet  of  the  defendant  is  the  gist  of 
the  action*      If  the  allegation  of  spedal 
damage  had  been  wholly  omitted,  the  plain- 
tiff would  have  been  entitled  to  a  verdict 
for  nominal  damages.     The  plaintiff  in  this 
action  is  entitled  to  recover  a  compensation 
in  damages  for  the  injury  resulting  to  him 
from  the  misconduct  of  tiie  defendant.   The 
special  damage  resulted  from  that  miscon- 
duct; but  it  constituted  part  only  of  the 
u^nry  sustained  by  the  plaintiff,  and  it  is 
not  of  itself  a  cause  of  action.    The  dedara* 
tion  is  framed  so  as  to  shew  that  the  mis- 
conduct of  the  defendant  is  the  cause  of 
action.     It  states  that  the  plaintiff  had 
contracted  to  lend  3000/.  at  interest,  to  be 
secured  by  a  wanant  of  attorney  and  mort- 
gages of  specific  property  there  described, 
provided  the  warrant  of  attorney  and  mort- 
gages should  turn  out  to  be  a  valid  and 
sufficient  security  for  the  same;  that  tho 
phiintiff  retained  the  defendant  (he  being  an 
attorney)  to  ascertain  whether  they  would 
be  a  sufficient  security ;  and  that  it  became 
the  duty  of  the  defendant  to  use  due  care 
and  diligence    to  ascertain  whether  they 
would  be  so  or  not.     It  then  states,  that 
the  defendant  did  hot  use  due  care  and  dili- 
gence in  that  respect,  but  omitted  so  to  do ; 
and,   on  the  contrary,  represented  to  the 
plaintiff  that  the  warrant  of  attorney  and 
mortgages  would  be  a  sufficient  security^ 
whereupon  the  plaintiff  advanced  themoney; 
and  that  the  v^arrant  of  attorney  and  mort- 
gages were  not  a  sufficient  security,  but 
were    invalid    and    insufficient    securities. 
Now,  if  the  declaration  had  stopped  iheze^ 
a  snffident  cause  of  action  is  stated.    There 
is  an  acceptance  of  the  retainer  by  the  de- 
fendant, a  duty  resulting  therefrom,  and  a 
breach  of  that  duty.     But  the  dedaration 
goes  on  to  state:  ^^  By  reason  whereof  the 
plaintiff  has  wholly  lost  the  interest  due  on 
the  sum  of  3000/.  and  is  likdy  wholly  to- 
lose  the  said  principal  sum  of  3000/."  Now 
does  the  introduction  of  that  allegation  vary 
the  case?    In  an  action  for  words  which  are 
actionable  in  themselves,  a  spedal  damage 
is  frequently  alleged  in  the    declaration. 


Digitized  by 


Google 


346 


Norfolk  CiraiU. 


although  it  is  not  the  ground  of  the  action, 
and  the  plaintiff  may  recover  without 
proving  the  special  damage.  In  such  case 
the  allegation  of  special  damage  is  a  mere 
explanation  of  the  manner  in  which  the 
conduct  of  the  defendant  has  become  inju- 
rious to  the  plaintiff.  So  in  this  case,  the 
purpose  for  which  the  allegation  is  intro- 
duced, is  precisely  similar.  Where,  indeed, 
words  are  not  actionable  of  themselves,  but 
become  so  by  reason  of  the  consequential 
damage,  then  it  must  be  alleged  and  proved; 
because  it  constitutes  the  cause  of  action. 

In  an  action  of  asiumpnt  the  Statute  of 
X/imitations  begins  to  run  not  from  the  time 
when  the  damage  results  from  the  breach  of 
the  promise,  but  the  time  when  the  breach 
of  promise  takes  place.  The  case  of  Short 
t,  M*Carthy,(a)  which  is  very  analogous 
to  the  present,  is  an  authority  in  point. 
There  the  declaration  in  cusumpsit  stated  as 
tk  breach  of  tlie  promise,  that  the  defendant 
did  not  diligently  and  sufficiently  make  a 
search  at  the  Bank  of  England  to  ascertain 
whether  certain  stock  was  standing  in  the 
name  of  certain  persons,  the  defendant  hav- 
ing been  employed  as  an  attorney  to  do  so. 
The  omission  to  search  took  place  more  than 
six  years  before  action  brought,  although 
it  was  not  discovered  by  the  plaintiff  till 
within  the  six  years.  The  Statnte  of  Limi- 
tations having  been  pleaded,  it  was  held, 
that  upon  this  form  of  declaration  the  plain- 
tiff was  not  entitled  to  recover,  on  the  ground 
that  the  cause  of  action  accrued  at  the  time 
of  the  breach  of  duty  or  promise  by  the 
defendant,  and  not  at  the  time  of  its  dis- 
covery by  the  plaintiff;  and  that  the  statute 
began  to  run  from  the  time  when  the  defen- 
dant ought  to  have  made  the  search,  which 
it  was  his  duty  to  do.  It  appears  to  me 
that  there  is  not  any  substantial  disiinction 
between  an  action  of  ^assumpsit,  founded 
upon  a  promise  which  the  law  implies,  that 
a  party  will  do  that  which  he  is  legally 
liable  to  perform,  and  an  action  on  the  case 
which  is  founded  expressly  upon  a  breach 
of  duty.  Whatever  be  the  form  of  action, 
the  breach  of  duty  is  substantially  the  cause 


(o)  3  B.  &  A.  626. 


of  action.  That  being  so,  the  cause  of 
action  accrued  at  the  time  when  the  defen- 
dant in  this  case  took  the  bad  and  insuffi- 
cient security,  that  was  more  than  six  years 
before  the  commencement  of  the  action, 
which  is  consequently  barred  by  the  Statute 
of  Limitations.  The  rule  for  a  new  trial 
must  therefore  be  discharged. 

Holroyd^  J,  was  also  of  opinion  that  the 
Statute  of  Limitations  was  a  complete  bar 
to  the  action. 

LittledaUy  J,  concurred. 

Bayley^  J,  also  referred  to  Brown  9. 
Howard,  2  B.  &  B.  73. 


A  count  in  (usumpsit  against  an  attorney 
for  negligence,  stating^,  *'that  in  considera- 
tion that  the  plaintiff  would  retain  the  de* 
fendant  in  investing  money  in  the  purchase 
of  an  annuity,  the  defendant  undertook  to 
perform  liis  duty  in  the  premises;  that  the 
plaintiff  did  retain  the  defendant  for  the 
purpose  aforesaid,  yet  the  defendant  did  not 
perform  his  duty  in  the  premises,  but  in- 
vested the  money  in  security  of  no  value,  by 
reason  of  which  premises  the  plaintiff  lost 
the  money;"  it  was  held  on  motion  of  arrest 
of  judgment,  that  the  count  was  bad,  be- 
cause it  did  not  state  that  any  reward  was 
to  be  paid  to  the  defendant,  or  that  he  was 
employed  in  any  particular  character,  so  as 
to  make  him  responsible  for  taking  bad 
security,  although  not  guilty  of  negligence 
or  dishonesty.  Dartnall  r,  Howard,  4  Bam. 
&  Cress.  345;  6  Dow.  &  Ry.  438. 

£ditor. 


NORFOLK  CIRCUIT. 


BEDFORD,  TUESDAY,  March  19. 

Before  the  Lord  Chief  Justice  Tindal,  and  a 
Special  Jury. 

MUOOLBTON  V.  EDWASD8. 

Nuisance — Ancient  blacksmith's  shop —  Whether 
the  smoke  arisiw  from  the  forge  of  a  black- 
smith's shop,  is  tne  suhje^  of  an  action  for  a 
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nnuttncif  whmk.  it  annoy  it  another  who  has  come 
to  itf  without  interfering  with  the  fair  exercise 
ef  his  tradSy  or  rendering  his  house  uneom- 
fortable? 

This  waB  an  action  to  recover  damages  for 
&  nnisancc. 

It  fwpeared  in  evidence  that  in  the  year 
1836,  tiie  Marquis  of  Bute  sold  by  auction  a 
space  of  ground  in  the  parish  of  Luton,  on 
which  there  then  stood  a  few  cottages  ana  an 
ancient  blacksmith's  shop  of  the  defendant's. 
These  buildings  were  all  pulled  down,  and  the 
defendant  built  his  new  shop  near  the  old  one ; 
he  also  became  the  purchaser  of  one  of  the 
lots,  for  the  purpose  of  building  a  dwelling- 
house.    A  Mr.  Burr,  a  brewer  of  Luton,  pur- 
chased three  other  lots,  on  two  of  which  he 
erected  houses,  one  of  which  he  let  to  the 
plaintiff;  the  other  to  a  Mr.  Harrison.  Behind 
his  house,  and  within  a  few  feet  of  the  de- 
fendant's shop  and  forge,  the  plaintiflf  built 
warehouses,  and  formed  a  yard  for  the  drying 
and  bleaching  of  straw  plat,  which  article  he 
manufactured    to   some    extent.    Harrison's 
kitchen  chimney,  a  baker's    chimney,    and 
many  others,    but    particularly   the    large 
hrewery  chinmey  of  me  plaintiff's  landlord, 
Borr,  are  in  the  inmiediate  vicinity  of  the 
plaintiff's  premises,  and  send  out  continual 
and  uncomfortable  <][uantities  of  smoke.    But 
above  all,  the  plaintiff  complained  of  the  de- 
fendant's forge-chimney,  from  which  the  wit- 
nesses swore  they  could  see  not  only  large 
volumes  of  smoke,  but  great  quantities  of 
sparks  and  soot  issue.    These  sooty  particles, 
"  blacks,"  fall  on  to  the,plat  of  the  plaintiff  as 
it  hangs  out  to  dry,  covering  it  to  such  a  de- 
gree that  it  is  frequently  necessary  to  wash  it 
a  second  time  before  it  is  in  a  lit  state  for  the 
market     Besides  this,  the  plaintiff  and  his 
neighbours  are  often  obliged  to  keep  their 
house  windows  closed,  in  order  to  keep  out 
the  ''blacks,"  which  cover  counterpanes  and 
furniture  when  they  are  left  exposed  to  it.    It 
was  also  shown  that  loud  and  sleeprdisturbing 
noises  proceed  ^m  the  hammer  and  anvil 
used  by  the  defendant,  to  the  annoyance  of 
the  neighbourhood,  thoufi^h  to  no  great  extent 
Mr.  AndrewSf  for  the  defendant,  contended 
that  the  plaintiff  had  no  right  to  build  premi- 
ses and  establish  a  trade  requiring  a  peculiarly 
pure  and  clear  air,  in  the  heart  of  a  busy  and 
thriving  town  like  Luton,  and  then  to  com- 
plain of  the  exercise  of  a  useful  and  lawful 
trade  by  a  neighbour,  which  was  carried  on 
long  before  the  plaintiff  built  his  own  pre- 
mises.   The  reasonable  exercise  of  a  man's 
legal  rights  is  not  the  subject  of  an  action  for 
a  nuisance,  even  although  it  may  annoy  an- 
other; as,  where  a  brewer,  butcher,  or  the 
like,  carries  on  his  trade  in  a  lawful  manner 
and  in  a  proper  place.    Here  the  defendant 
had  established  his  trade  before  the  plaintiff 
bad  bmlt  his  premises,  and  the  latter  had, 
therefore,  no  right  to  complain.    He  should 
inoreover  shew,  that  by  far  the  jgreatest  quan- 
tity of  smoke  came,  not  finom  the  defendant's 
•hop,  in  which  only  a  tingle  workman  was 


employed,  but  from  the  chimneys  of  the 
breweries  of  Mr.  Burr  and: others,  in  the  im- 
mediate neighbourhood. 

Evidence  was  given  in  support  of  this  state- 
ment, and  the  leading  manutacturers  of  straw 
plat  in  Luton,  stated  that  it  would  be  impos- 
sible to  carry  on  the  business  for  which  their 
town  is  so  celebrated  if  they  were  extreme  in 
complaining  of  every  little  injury  they  receiv- 
ed rrom  the  blacks  and  smoke  from  their 
neighbours'  chimneys. 

The  Lord  Chief  Justice  left  it  to  the  jury 
to  say  whether  the  evidence  satisfied  them 
that  the  smoke  and  dirt  from  the  defendant's 
chimney  rendered  the  occupation  of  the  plain- 
tiff's house,  in  a  sensible  and  substantial  de- 
gree, uncomfortable,  or  interfered  in  the  like 
degree  with  his  carrying  on  of  the  trade  upon, 
his  premises.  If  they  mougiht  it  did,  the  de- 
fendant could  not  justify  himself  in  this  ac- 
tion ;  if  they  thought  that  the  house  was  not 
rendered  substantially  uncomfortable  or  les- 
sened its  value,  and  that  the  mode  in  which 
the  defendant  carried  on  his  business  did  not 
interfere  with  die  fair  exercise  of  the  plain* 
tiff's  trade,  their  verdict  would  be  for  the  de- 
fendant 

Verdict  for  the  defendant. 


SPECIAL  JURY. 
TiPLADY  V.  HUNT  AND  CHASE. 

Attorxies — Liability  of  in  conducting  thtir 
bu^ness  to  an  action  for  damages ,  where  they 
had  charged  a  party  with  felony  for  taking 
purchase  money  from  an  attorneys  table,  to 
the  whole  of  which  he  was  not  entitled,  and 
refusing  to  distribute  it  among  the  parties 
who  were  entitled. 

This  was  an  action  for  maliciously  charging 
the  plaintiff  with  felony  before  a  magistrate^ 
and  afterwards  indicting  him  at  the  quarter 
sessions  for  th^t  offence. 

The  plaintiff  is  a  plumber  at  Luton,  in  which 
town  tne  defendants  carry  on,  but  not  in  part- 
nership, the  profession  of  attomevs.  The 
following  appeared  to  be  the  somewnat  singu- 
lar facts  of  tnis  case.  The  plaintiff,  in  1^7» 
purchased  a  small  property  in  Luton  for  the 
price  of  250/.  of  a  Mr.  Barrett,  of  which  he 
paid  150/.,  leaving  the  deeds  in  the  hands' of 
Mr.  Chase,  as  Barrett's  solicitor,  as  a  security 
for  the  other  100/.  Besides  this  charge,  the 
estate  was  encumbered  with  a  mortgage  to 
one  Miss  Bamett,  for  the  like  sum  of  100/. 
In  June,  1838,  the  plaintiff  agreed  to  sell  the 
property  to  one  Warren  for  230/.;  the  defen* 
dant  Hunt  was  concerned  for  Warren  in  the 
transaction.  It  was  arranged  that  the  mort- 
gage to  Miss  Barnett  should  be  discharged 
out  of  the  moneys  to  be  paid  by  Warren  to 
the  plaintiff,  and  upon  the  faith  of  her  being 
paid  when  the  purdiase  should  be  completed. 
Mr.  Chase  procured  her  to  execute  the  deed, 
conveying  me  property  to  Warren,  in  which 
deed  she  released  the  estate  and  all  parties 
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from  tha  moTtgBge  monejr.  On  the  15th  of 
June,  the  plaintm,  the  defendants,  Warren 
the  purchaser,  and  some  other  parties  met  in 
order  to  complete  the  business.  The  deeds 
were  produced,  and  Warren  placed  230/.,  the 
purchase-money',  in  the  hands  of  Hunt  The 
servant  of  Mr.  Chase  was  sent  to  procure 
chan^  for  one  of  the  notes,  for  100/.,  and  dur- 
ing his  absence  an  account  was  produced  con- 
taining a  statement  of  the  claims  of  the  vari- 
ous parties.  By  this  it  appeared  there  was 
due  to  Miss  Bamett  105/.,  Tor  principal  and 
interest  on  her  mortgage ;  62/.  to  Barrett  on 
his,  and  a  small  sum  to  Chase  as  their  solici- 
tor— in  all  amounting  to  174/.  This  account 
the  plaintiff  went  through,  item  hj  item, 
and,  finding  it  correct,  he  agreed  that  Hunt 
should  deduct  the  amount  from  the  230/. 
On  the  return  of  the  messenger  with  the 
chailffe  for  the  100/.  note,  the  230/.  was  placed 
by  Mr.  Hunt  upon  the  table  at  which  they 
sat;  but  it  had  not  lain  there  more  than  a 
minute  when  the  plaintiff  "made  a  long  arm," 
took  up  the  money  and  put  it  into  his  pocket, 
at  the  same  time  saying  it  was  long  smce  he 
had  had  so  much  money  about  him,  and  he 
**  should  like  just  to  say  ne  had  such  a  sum." 
Presently,  upon  the  deeds  bein^  laid  before 
him  for  execution,  he  was  reqmred  to  return 
the  money  to  Mr.  Hunt  for  distribution- as 
above  mentioned,  but  this  he  wholly  refused 
to  do,  though  much  urged  by  the  parties.  Mr. 
Hunt,  thimdne  at  the  time  that  the  whole 
matter  was  only  a  joke  on  the  part  of  the 
plaintiff^  allowed  him  to  sign  the  deeds,  and 
this  having  been  done  he  renewed  his  request 
on  the  plaintiff  to  give  up  the  money,  but  in 
vain.  Entreaty  was  useless,  and  after  several 
threats  to  send  for  the  constable,  that  officer 
was  fetched  in  eood  earnest.  The  plaintiff, 
being  told  that  ne  had  arrived,  threw  down 
a  lOOl,  note  upon  the  table,  saying  at  the  same 
time,  "There*8  Miss  Bametfs  money,"  but 
refusing  to  relinquish  either  Barrett'sor  Chase's 
ahare.  The  constable  was  then  called  in,  and 
bavin?,  with  the  assistance  of  two  other  men, 
wrenched  another  100/.  from  the  plaintiff 
Mr.  Hunt  took  74/.,  and  offered  the  plaintiff 
the  balance  of  26/..  which  the  latter  refused 
to  take.  He  was  then  taken  before  a  magis- 
trate, who,  after  taking  the  Repositions,  re- 
manded him,  but  allowed  tiie  constable  to 
convey  him  to  his  own  house.  The  officer  and 
his  prisoner  sat  conversing  for  some  hours, 
hut  towards  the  morning  the  constable,  unused 
to  be  so  occupied  during  the  hours  of  dark- 
ness, fell  into  a  profound  sleep,  from  which 
he  waked  not  untu  he  felt  something  "brush- 
ing past  him."  Upon  waking  he  had  just 
time  to  see  his  charge  escaping  without  his 
hat;'  he  pursued  him,  but  m  vain.  It  ap- 
peared, however,  that  the  plaintiff  got  away 
only  for  the  purpose  of  consulting  ms  attor- 
ney, by  whose  aavice  he  surrendered  himself 
at  the  first  meeting  of  the  maeistrates  for 
Bedfordshire,  by  whom  he  was  held  to  bail  to 
appear  at  the  sessions.  He  appeared  accord- 
ingly, when  he  was  tried  upon  an  indictment 


for  stealing  the  money  so  often  mentioned* 
Mr.  Chadwick  Jones  appeared  specially  to 
defend  him,  and  after  tne  charge  of  the 
learned  chairman,  i/Li,  Pym,  the  jury  at  once, 
and  without  hesitation,  acquitted  him.  Hence 
the  present  action.  His  attorney's  bill  for 
the  aefence  was  upwards  of  lOO!.  By  way 
of  proving  that  he  had  sustained  "speciu 
damages,"  by  the  charge  of  felony  having 
been  made  by  the  defendants,  the  plaintiff 
called  two  shoemakers,  from  Luton,  who  stated 
that  in  consequence  of  that  charge  they  re- 
fused to  make  shoes  for  his  wife  and  children 
"  on  credit" 

The  Lord  Chief  Justice  said  he  was 
clearly  of  opinion  that  no  felony  had  been 
committed  by  the  plaintiff.  He  had  been 
guilty  of  an  audacious  trespass,  for  which 
me  aefendants  might  have  nad  a  civil  re- 
medy, but  could  not  proceed  by  indictment. 
Still,  although  there  was  no  reasonable  cause 
for  preferring  the  charge,  the  jury  must  be 
satisfied  that  the  defendants  acted  from  mali- 
cious motives,  and  not  under  a  &ir  and  b&md 
Jlde  belief  that  the  plaintiff  had  committed  a 
felony,  before  they  could  find  a  verdict  for 
the  plaintiff.  Of  express  malice  on  the  part 
of  the  defendants  no  proof  had  been  even  at- 
tempted to  be  given ;  and  it  would  be  for  the 
jury  to  say  whether,  under  the  extraordinary 
circumstances  before  them  they  cpuld  see  any 
ground  for  inferring  that  the  aefendants  had 
been  actuated  by  malice  in  any  part  of  the 
proceeding. 

FertUet  for  the  tk/mdmts. 


SITTINGS. 

COURT  OP  CHANCERY. 
Adjourned  to  Tuesday,  April  9. 

VICE  CHANCELLOR'S  COURT. 
Adjourned  to  Tuesday,  April  9. 

ROLL'S  COURT. 
Adjourned  to  Tu^day,  April  9« 
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To  CorifspondenU^  S^c, 


TO  CORRESPONDENTS. 


"  R.  P."  We  admit  that  through  an  error 
of  the  press,  the  first  seven  lines  of  our 
leading  article  last  week  are  unintelli^ble. 
(See  the  Errata  below.)  A  comma  was  in- 
tended by  us  to  be  placed  after  the  word 
"  contemplates,"  for  want  of  which  our 
meaning  is  quite  perverted.  With  the 
comma  the  sentence,  with  attention,  may 
be  readily  understood.  We  are  much  pleased 
in  seeing  that  our  readers  do  pay  attention 
to  matter  so  highly  important  to  practical 
men.  The  sentence  alluded  to  is  in  refer- 
ence only  to  the  species  of  past  possession 
only,  tchich  the  act  contemplates ;  for  though, 
as  we  have  said,  (a)  the  act  is  retrospec- 
tive, yet  it  must  be  so  far  qualified  in  its 
construction  as  to  exclude  from  its  operation 
cases  in  which  the  state  of  circumstances 
within  its  purview,  had  existed  for  the  full 
period  requisite  to  complete  the  bar,  but 
had  ceased  to  exist  before  the  passing  of  the 
act,  and  in  which,  therefore,  the  title  had 
reassumed  its  rightful  aspect.  See  also 
Hayes's  Conveyancing.  In  the  case  of  Doe 
dem.  Thompson  r.  Thompson,  6  Adolp.  & 
Ellis,  721 ;  ante,  p.  321. — ^it  was  contended 
that  a  fee  simple  arose  by  the  passing  of  the 
act — that  was  impossible. 

TO  SUBSCRIBERS. 

A  complete  Index  to  this  work,  with  a 
Title  Page,  will  be  published  every  six 
mondis. 

This  Paper  will  be  forwatrded,  postage 
free,  to  any  part  of  the  United  Kingdom,  to 


(a)  Ante,  p.  321. 


Annual  Subscribers.    Subscriptions,  1/.  10^. 
I  for  the  year,  to  be  paid  in  advance* 

ERRATA. 

Page  22\,  in  the  seventh  Hoe  of  the  fint  column, 
place  «  cmnma  after  the  word  '*  contemplates.*' 
Page  324»  omit  *'  to  be  continued/' 


On  the  1st  Aprils  Price  2s., 

PARTV. 

THE    LEGAL    GUIDE. 

Nos.  18,  19,  20,  and  21. 

CONTAINING  an  Ori^nal  Essay  upon 
the  New  Statute  of  Limitations  relat- 
ing to  Real  Property,  illustrated  by  the 
Opinions  of  Conveyancers,  and  shewing  in 
what  manner  the  Courts  are  disposed  to  giv^e 
effect  to  that  Statute.  —  Also  an  Ori^nal 
Essay  upon  the  present  State  of  the  Xaw 
governing  the  Liabilities  of  Leffal  and  Equit- 
able Mortgages,  occasioned  by  Flight  v. 
-  Bentley,  being  overruled. — ^The  Practice  of 
Solicitors  "attesting  Petitions"  in  Bank- 
ruptcy.—  The  Practice  of  instituting  Suits 
by  Femes  Covert.  —  New  Forms  oi  Writ* 
under  I  &  2  Vict.  c.  110.  s.  2D.--Judgment  of 
Sir  H.  Jenner  in  the  Will  case  of  James 
Wood,  of  Glocester,  Banker. — Important  De- 
cision upon  Attomies'  Certificates.  —  New 
Sections  of  the  Insolvent  Act.  coming  into 
Operation. — Law  relating  to  the  Brokers  of 
London. — Reports  of  Practical  Cases  at  the 
Assizes. — List  of  Sheriff. — Lejzal  Business  in 
Parliament,  and  Index  to  the  Part. 

John  Richards  &  Co.,  194,  Fleet  Street 


WHITE'S  ESSENCE  OF  EGLANTINE. 

A  Highly  Fashionable  and  peculiar  Hand- 
kerchief Scent,  possessing  extracts 
from  the  most  fragrant  flowers,  and  forming  a 
perfume  at  once  sweet,  agreeable,  and  re- 
freshing. In  Bottles  at  28.  6d.,  and  4s.  6d. 
eich.  Also,  White's  Aromatic  Pungent  Es- 
sence, so  exceedingly  useful  in  Head-aches, 
Fainting,  &c.,  and  particularly  reviving  in 
crowded-rooms.  In  neat  stoppered  Bottles  at 
28.  6d.  each.  The  above  prepare^  only  by 
Thomas  White,  Chemist,  H  Comhill,  Lon- 
don. And  sold  by  all  respectable  Chemists 
and  Perfumers  in  the  ELingaonL 
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No.  23.] 


SATURDAY,  APRIL  6,  1839. 


MORTGAGORS  AND  MORTGAGEES. 

An  Essat 

Upon  the  Character  in  which  a  Mortgagor 

IN  Possession  may  be  eaneidered. 


w 


rE  concluded  our  last  part  of  the 
Essay  upon  the  Laws  of  Real  Pro- 
perty, with  some  observations  upon  the 
character  in  which  a  mortgagee  in  paeeee- 
non  may  be  considered,  and  we  are  inclined 
to  think  that  the  usefubess  of  "The Guide" 
will  be  more  extended  by  our  entering  fully 
into  the  subject,  and  explaining  to  our  readen 
the  oor^ueed  state  of  the  law,  as  to  the 
character  in  which  a  mortgagor  in  posses- 
sion is  to  be  considered. 

It  is  obsenred  by  two  modem  writers  (a) 
upon  the  subject,  that  "  the  point  {the  can- 
fution)  may  not  be  0/  any  material  eanee- 
quence^  further  than  as  it  is  important  in  all 
cases  that  a  construction  should  be  adopted 
consistent  with  the  general  principles  of 
law;  and  as  the  privity  which  may  exist 
between  the  mortgagee  and  a  mortgagor  in 
poBsession,  in  consequence  of  a  tenancy  being 
considered  as  subsisting  between  them,  may 
materially  affect  the  operation  of  a  convey- 
ance from  the  former  to  the  latter."  We 
cannot,  however,  bring  ourselves  to  such  a 
conclusion;— -if  the  Uw  be  unsettled,  or  con- 
ftwed  upon  any  point,  the  resulting  conse- 
qnences  may  be  of  the  highest  importance. 
Indeed  one  of  the  same  writers  on  another 


(«)  Coole  and  Morley't  note  to  Watkini  00  Con- 
v^aooDg,  lat  8tli  £dilioQ. 
T0L.I. 


occasion  also  observes,  "There  is  some  ob- 
scurity in  the  books,  in  what  light  the 
mortgagor,  during  the  period  of  actual  pos- 
session, or  receipt  of  the  rents  of  the  land, 
stands  m  respect  of  the  mortgagee.  The 
result  of  the  cases,  however,  appear,  that  ^e 
may  be  considered  (u  tenant  for  a  term,  or 
at  will,  or  by  sufferance,  or  a  trespasser, 
according  to  circumstances,  (ft) 

Surely  if  the  kw  be  so  obscure,  the  point 
must  be  of  much  greater  importance  than 
these  gentlemen  have  shewn  in  the  quota- 
tion we  first  made. 

In  Keech  9,  Hall,  (c)  an  ejectment 
was  brought  by  a  mortgagee,  against  a 
lessee,  under  a  lease  in  writing  for  seven 
years,  made  t^Ur  the  daU  of  the  mortgage^ 
by  the  mortgagor,  who  had  continued  in 
possession.  The  lease  was  at  a  rack-rent. 
The  mortgagee  had  no  notice  of  the  lease, 
nor  the  lessee  any  notice  of  the  mort- 
gage. The  defendant  offered  to  attorn 
to  the  mortgagee  before  the  ejectment 
was  brought.  Lord  Mansfibld,  in  deliver- 
ipg  the  judgment  of  the  court,  said  there 
was  no  notice  to  quit;  so  that,  though  the 
written  lease  should  be  bad,  if  the  lessee  is 
to  be  considered  as  tenant  from  year  to 
year^  the  plaintiff  must  fail  m  this  action. 
The  questioii,  therefore,  for  the  court  to 
decide  is,  whether  by  the  assignment  under- 
stood between  mortgagors  and  mortgagees, 
which  is^  that  the  ktter  shall  receive  in- 
terest, and  the  former  keep  possession,  the 


(h)  Coote  on  Moitgigci,  380. 
(e)  Ante,  389. 
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mortgagee  has  given  an  implied  authority 
to  the  mortgagor  to  let  from  year  to  year, 
at  a  rack-rent;  or  lyhether  he  may  not 
treat  the  defendant  as  a  trespasser,  disseisor, 
and  wrong-doer.  No  case  has  been  cited 
■where  this  question  has  been  agitated,  much 
less  decided.  The  only  case  at  all  like  the 
present,  is  one  that  was  tried  before  me  on 
the  Home  Circuit  (Belcher  v.  Collins)  ;  but 
there  the  mortgagee  w(u  privy  to  the  lease^ 
and  afterwards  by  a  knavish  trick  wanted 
to  turn  the  tenant  out.  I  do  not  wonder 
that  such  a  case  has  not  occurred  before. 
Where  the  lease  is  not  a  beneficial  lease,  it 
is  for  the  interest  of  the  mortgagee  to  con- 
tinue the  tenant;  and  where  it  is,  the 
tenant  may  put  himself  in  the  place  of  the 
mortgagor,  and  either  redeem  himself,  or 
get  a  friend  to  do  it.  The  idea  that  the 
question  may  be  more  proper  for  a  court  of 
equity  goes  upon  a  mistake.  It  emphati- 
cally belongs  to  a  court  of  law  in  opposition 
to  a  court  of  equity ;  for  a  lessee  at  a  rack- 
rent  is  a  purchaser  for  a  valuable  considera- 
tion, and  in  every  case  between  purchasers 
for  a  valuable  consideration  a  court  of  equity 
must  follow,  not  lead  the  law.  On  fiill 
consideration,  we  are  all  clearly  of  opinion, 
that  there  is  no  inference  of  fraud,  or  con- 
sent against  the  mortgagee,  to  prevent  him 
from  considering  the  lessee  as  a  wrong-doer 
It  is  rightly  admitted  that  if  the  mortgagee 
had  encouraged  tlie  tenant  to  lay  out  money, 
he  could  not  maintain  this  action; (a)  but 
here  the  question  turns  upon  the  agreement 
between  the  mortgagor  and  mortgagee:  when 
the  mortgagor  is  left  in  possession,  the  true 
inference  to  be  drawn  is  an  agreement  that 
he  shall  possess  the  premises  at  tcill  in  the 
strieteet  sente^  and  therefore  no  notice  is  ever 
given  him  to  quit,  and  he  is  not  even  en- 
titled to  reap  the  crop,  as  other  tenants  at 
-mil  are,  because  all  ii  liable  to  the  debt ; 
on  payment  of  which  the  mortgagee's  title 
ceases.  The  mortgagor  has  no  power,  ex* 
press  or  implied,  to  let  leases  not  subject  to 
every  circumstance  of  the  mortgage.  li^ 
by  implication,  the  mortgagor  had  such  a 
power,  it  must  go  to  a  great  extent;  to 
leases  where  a  fine  is  taken  on  a  renewal  for 


(a)  SeeCowp.473. 


lives.  The  tenant  stands  exactly  in  the 
situation  of  the  mortgagor. 

The  possession  of  the  mortgagor  cannot 
be  considered  as  holding  out  a  false  appear- 
ance. It  does  not  induce  a  belief  that  there 
is  no  mortgage :  for  it  is  in  the  natnre  of 
the  transaction  that  the  mortgagor  shall 
continue  in  possession.  Whoever  wants  to 
be  secure,  when  he  takes  a  lease,  should 
enquire  after  and  examine  the  title-deeds. 
In  practice  indeed  (especially  in  the  case  of 
great  estates),  that  is  not  o'ften  done,  be- 
cause the  tenant  relies  on  the  honour  of  his 
landlord;  but,  whenever  one  of  two  inno- 
cent persons  must  be  a  loser,  the  rale  is  qui 
prior  est  tempore^  potior  est  jure.  If  one 
must  suffer,  it  is  he  who  has  not  used  due 
diligence  in  looking  into  the  title.  It  was 
said  at  the  bar,  that  if  the  plaintiff  in  a  case 
like  this,  can  recover,  he  will  also  be  entitled 
to  the  mesne  profits  from  the  tenanti  in  an 
action  of  trespass,  which  would  be  a  mani- 
fest hardship  and  injustice,  as  the  tenant 
would  then  pay  the  rent  twice.  I  give  no 
opinion  on  that  point;  but  thexe  may  be  a 
distinction,  for  the  mortgagor  may  be  con- 
ndered  as  recdving  the  rents  in  order  to 
pay  the  interest,  by  an  implied  authority 
from  the  mortgagee,  tiU  he  determine  his 
will.  As  to  the  lessee's  right  to  reap  the 
crop,  which  he  may  have  sown  previous  to 
the  determination  of  the  will  of  the  mort- 
gagee, that  point  does  not  arise  in  this  case, 
tiie  ejectment  being  for  a  warehouse ;  but, 
however  that  may  be,  it  could  be  no  bar  to 
the  mortgagee's  recovering  in  ejectment.  It 
would  only  give  the  lessee  a  right  of  ingress 
and  egress  to  take  the  crop ;  as  to  which 
with  regard  to  tenants  at  will,  the  text  of 
Littleton  is  dear.  We  are  all  clearly  of 
opinion  that  the  plaintiff  is  entitled  to  judg- 
ment* 

The  decision  in  this  case  established  the 
doctrine  that  a  mortgagee  may  recover  in 
ejectment,  witiiont  giving  notice  to  qnit, 
agamst  a  tenant,  who  cUdms  under  a  lease 
from*  the  mortgagor,  granted  after  the  mort- 
gage without  the  privity  of  the  mortgagee, 
and  has  been  since  repeatedly  confirmed. 

The  doctrine,  however,  was  not  new. 
In  Croke's  reports  we  find  the  same^  (a) 


(a;  Cn>.  Id.  660.    Cro.  Car.  303, 
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and  that  it  followed,  from  the 
gor^  being  considered^  in  the  natoie  of  a 
TENAKT  AT  WILL:  and  yet  Lord  Mans- 
FIELD  (^)  said,  that  a  mortgagor  is  kot  pro- 
perly a  tenant  at  mU  to  the  mortgagee,  be- 
cause he  is  not  to  pay  him  rent ;  so  Mr. 
JuBTiCB  BuLLBB  in  the  elaborate  judgment 
he  detiveied  in  Bimh  o.  Wright,  which  we 
shall  notice  hereafter,  {e)  said  a  mortgagor 
ifl  NOT  considered  as  a  tenant  at  teiil  in  those 
proceedings  which  are  in  daily  use  between 
a  mortgagee  and  mortgagor. 

We  will  turn  our  attention  to  tks  etreum" 
eiameei  that  may  give  a  mortgagor  in  pos- 
session  or  receipt  of  rent,  some  defined  char- 
acter as  to  the  relation  in  which  he  stands 
with  the  mortgagee. 

To  get  at  these  drcumitaneet^  we  will 
first  direct  our  inquiry  to  what  is  deemed  a 
sofiMient  recognition  by  the  mortgagee,  that 
the  mortgagor  or  his  tenant  is  in  such  law- 
ful possession  as  shall  bar  an  ejectment  by 
the  mortgagee. 

In  Doe  dem.  Whitaker  e.  EUes,  (d)  we  find 
that  one  Austin  mortgaged  to  the  lessorof  the 
plaintifl^  and  afterwards  let  the  premises  to 
the  defendant.  The  mortgagee  directed  his 
attorney  (who  was  also  attorney  for  the 
mori^gagor)  to  apply  to  Austin  for  the  in- 
terest; the  attorney  applied  m  April,  1830, 
to  the  defendant  (who  was  the  occupier  of 
the  land)  for  rent,  to  pay  the  interest,  and 
threatened  a  distress  in  case  of  nou-pay- 
raent.  The  defendant  did  pay  the  attorney 
sevend  times,  who  had  an  account  with 
Austin,  and  who  paid  the  mteiest,  but  he 
never  had  any  authority  from  the  lessor  of 
the  plaintifr  to  receiye  rent  />r  Atm,  but  he 
reoeiyed  the  rent  for  Austin  and  distrained 
by  his  authority.  The  lessor  of  the  plaintiff 
brought  aa  ejectment,  which  was  tried  before 
Bosanquet,  J.  at  the  Salop  assizes,  1830 
The  demise  was  laid  on  the  25th  Dec.  1829, 
and  it  was  determined  that  the  application 
made  by  an  agent  of  the  lessor  of  the  plain- 
tiff to  the  defendant  in  April,  1830,  was  an 
acknowledgment  that  the  defendant  was  kot 
a  trespasser  at  that  time,  and  therefore 
could  not  have  been  such  on  the  day  of  the 


(b)  Motsv.Gallimore,  1  Doug.  283. 

(c)  I  Term.  Rep.  382. 

(d)  7  BiDgh.  322. 


demise  (25th  Dec.,  1829,)  and  the  plaintiff 
was  nonsuited.  On  showing  cause  against 
a  rule  that  had  been  obtained  to  set  aside 
the  nonsuit,  Tindal,  C.  J.,  in  delivering  the 
judgment  of  the  court,  said,  the  question  is, 
whether  Hales  was  a  trespasser  cm  the  25th 
Dec.,  1829,  and  after  stating  the  facts^  ob- 
serves, ^*  This,  therefore,  was  a  demand 
made  by  the  assent  of  the  mortgagee,  and 
with  foil  knowledge  of  all  the  circumstances 
of  the  parties,  namely,  that  the  defendant 
was  tenant  to  the  mortgagor,  and  not  to  the 
lessor  of  the  plaintiff,  and  if  a  party  employs 
an  agent  who  has  full  knowledge  of  the  cir- 
cumstances, it  must  be  presumed  that  the 
principalhas  the  same  knowledge.  So  that 
the  lessor  of  the  plaintiff,  having  recognised 
and  availed  himself  of  the  possession  of  the 
defendant,  so  late  as  April,  1830,  cannot 
treat  him  as  a  trespasser  in  1829.  If  the 
case  had  gone  to  the  jury,  as  it  might  have 
gone,  had  the  counsel  for  the  lessor  of  the 
plaintiff  insisted  on  it,  they  must  have  come 
to  the  conclusion  that  here  was  a  recogpition 
of  the  lawfulness  of  the  defendant's  posses- 
sion. Boaanquety  J.  also  observed,  *^The  ques- 
tion which  has  now  been  raised  on  the  part 
of  the  lessor  of  the  plaintiff,  might,  no 
doubti  l|ave  been  left  to  the  jury;  but  I 
interposed,  and  said,  that  without  decidmg 
whether  the  defendant  had  been  adopted  as 
tenant  to  the  lessor  of  the  plaintiff,  yet  that 
he  could  not  be  considered  as  a  trespasser 
from  December,  when  his  possession  had 
been  recognised  in  April  following.  The 
witness  said,  ^  I  told  Hales  if  he  did  not  pay 
the  rent,  I  should  take  the  steps  the  law 
allowed :  I  believe  I  threatened  to  distrain 
if  the  rent  were  not  paid.'  There  was  no 
privity  between  the  lessor  of  the  plaintiff 
and  the  defendant,  and  on  what  ground 
could  he  call  on  him  for  money,  except  as 
being  legally  in  the  possession  of  the  pre- 
mises r  Aldersan^  J,  said, "  If  the  demise  had 
been  laid  subsequently  to  April,  1830,  the 
question  which  it  was  proposed  to  leave  to 
the  jury  at  the  trial  might  have  been  very 
material.  But  the  question  here  is,  not 
whether  the  defendant  was  tenant  to  the 
lessor  of  the  plaintiff,  but  whether  he  had 
been  recognised  by  him  as  being  in  the  legal 
occupation  of  the  land ;  and  if  he  had  been 
nD2 
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BO  recognised,  the  lessor  of  the  plaintiff  could 
not  treat  him  as  a  trespasser.  Suppose  the 
mortgagor  had  gone  to  the  defendant  in 
company  with  the  mortgagee,  had  demanded 
the  rent,  and  had  immediately  paid  it  over 
to  the  mortgagee  as  interest.  If  the  mort- 
gagee knew  that  at  that  time  the  defendant 
was  in  possession  of  the  land,  and  signified 
no  dissent,  is  it  lawful  or  just  that  he  should 
afterwards  treat  the  defendant  as  trespasser 
€ib  afUeeedentef"  and  it  was  decided  that 
the  defendant  was  entitled  to  his  judgment 
of  nonsuit,  whether  the  attorney's  evidence 
shewed  him  to  he  a  tenant  to  the  lessor  of 
the  plaintiff,  or  only  legally  in  possession  of 
the  premises  since  Decemher,  and  the  mU 
woi  dUeharged. 

This  case  has  iU  peculiar  eircunutaneet, 
and  from  it  we  collect  that  a  mortgagee 
having  recognised  and  availed  himself  of 
the  possession  of  the  mortgagee,  or  his  ten- 
ant uptotk  certain  period  of  time,  cannot 
treat  either  of  them  as  transgressors  be/ors 
that  period,  and  this  is  all  the  case  deter- 
mines ;  however  we  shall  shew  in  our  next 
that  by  a  subsequent  case  it  was  determined 
that  tke  mere  fact  of  the  mortgagee  having 
received  interest  dovni  to  the  time,  later  than 
the  day  laid,  as  the  demise  is  not  a  recog- 
nition that  the  mortgagor,  or  his  tenant, 
was  in  lawful  possession  uiM  that  time, 
and  consequently  was  no  defence  to  an  eject- 
ment by  the  mortgagee. 

(To  he  emUxHMed. ) 


TO  THE   EDITOR  OP  THE   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  XX. 
,  What  M  Waite  f 

Waste,  which  is  expressed  at  common  law 
Tery  significantly  by  the  word  vastum^  is 
defined  by  Blackstone(I)  to  be  a  spoil  or 
destmcti  m  in  houses,  gardens,  trees,  or  other 
corporeal  hereditaments,  to  the  injury  of  the 
inheritance. 

This  waste  is  of  two  kinds;  viz.  voluntary 
And  permiiiive ;  the  former  is  a  crime  of 
omimMfioft,  by  an  actual  demolition  of  the 
lands,  woods,  and  bouses;  and  the  latter  is 
a  matter  of  amiisian  only,  arising  from  mere 


(1)  2  Comn.  281. 
754.— E». 


See  Co.  Liu.  53.    3Atk.95. 


negligence  and  want  of  sufficient  eaie  in 
reparations,  fences,  and  the  like.  Whatever 
then  does  a  lasting  damage  to  the  freehold 
or  inheritance,  such  as  removing  wainscot, 
floors,  or  other  things  once  fixed  to  the  free- 
hold of  a  house,  is  waste;  and  to  enable  a 
reversioner  to  bring  an  action  in  the  nature 
of  waste,  it  must  be  proved  that  the  injury 
is  of  a  permanent  kind.  1  Nev.  and  M.  13. 
It  has  been  held,  however,  that  a  tenant  for 
years  may  take  down  necessary  and  uaefal 
erections  for  the  benefit  of  his  trade  or 
manufacture,  and  which  enable  him  to  cany 
it  on  with  more  advantage.  He  may  ako 
carry  away  ornamental  marble  chimney- 
pieces,  wainscot  fixed  only  by  sciewa,  and 
the  like.  But  erections  for  the  purpose  of 
farming  or  agriculture  do  not  come  under 
the  exceptions  with  regard  to  trade,  and 
cannot  be  taken  down  again.  Elwes  o. 
Maw,  3  East.  52 ;  nor  will  the  words 
'^  without  impeachment  of  waste"  permit  a 
tenant  for  life  to  unlead  a  honse  and  pull 
dovm  the  tiles.  Yane  e.  Barnard,  1  T.  R. 
56  n.  And  where  a  tenant  for  years  has  a 
right  to  remove  erection?  and  fixtures  during 
his  lease,  and  omits  doing  so,  he  is  a  tres- 
passer afterwards  for  going  upon  the  land, 
but  not  a  trespasser  de  banie  aeportaiie. 
2  East.  88. 

Waste  may  also  be  committed  in  ponds, 
dove  houses,  warrens,  and  the  like,  by  so 
reducing  the  number  of  creatures  therein  as 
to  cause  an  insufficiency  for  the  reversioner. 
Co.  litt  53.  Timber  being  part  of  the 
inheritance,  is  also  subject  to  waste,  and  it 
has  been  held  that  if,  during  tb«  estate  of  a 
mere  tenant  for  life,  any  timber  is  severed 
either  by  accident  or  wrong,  it  belongs  to 
the  first  person  who  has  a  vested  estate  of 
inheritance.  But  where  there  are  imme- 
diate contingent  estates  of  inheritance,  and 
the  timber  is  cut  down  by  a  combination 
between  the  tenant  for  life  and  the  person 
who  has  the  next  vested  estate  of  inhe- 
ritance; or  if  the  tenant  for  life  has  hunself 
such  estate  and  sells  timber;  in  these  cases 
the  Chancellor  will  order  it  to  be  preserved 
for  him  who  baa  the  first  contingent  estate 
of  inheritance  under  the  settlement  8  Cox's 
P.  Wms.  267;  3  Wood.  400. 

The  conversion  of  bnd  from  one  species 


Digitized  by 


Google 


Law  Bejijuru. 


357 


to  anotber,  at  from  meadow  to  arable,  is 
waste.  Simmons  «.  Norton,  5  M.  &  P.  645; 
7  BiQg.  640;  and  the  same  rule  is  observed 
with  regard  to  convertiog  one  species  of 
edifice  into  another,  even  though  it  is  im- 
proved in  its  value.  To  open  land  in  search 
of  mines  is  also  waste,  for  that  is  a  detri- 
ment to  the  inheritance;  but  if  the  mines 
have  been  open  before,  the  tenant  may  still 
continue  digging  them  for  his  own  use, 
having  become  part  of  the  mere  annual 
profit  of  the  land. 

Snch  then  are  the  three  general  heads  of 
waste,  viz.  in  houses,  in  timber,  and  in  land; 
although  as  is  mentioned  before,  whatever 
else  lends  in  any  way  to  the  destruction  or 
depreciating  the  value  of  the  inheritance  is 
considered  by  the  law  as  waste. 

R.  P. 


PROBLEM  XXIII. 
What  is  thb  Law  Goyernino  the  i>iA' 

TRIBDTIOlf    OF     THE    PERSONAL    EsTATE 

AKD  Effects  of  a  Person  dying  In- 
testate? 


latD  i&eports. 


VICE  CHANCELLOR'S  COURT.    Mar.TA, 

Newman  o.  Joseph. 

TaiDBSMEN's  Names  <u  apj^ied  to  dUHngwh 
apartieulear  hwttneM  or  article — thenr  ej^c/u- 
nv€  right  to  Maeks. 

Injimetum — Whether  one  tradesman  may  place 
upon  hie  shew  board  the  name  of  another,  in 
ecntpieuoue  characters,  so  as  to  deceive  the 
pubSc  and  defraud  a  person  having  the  right 
to  the 


Mr.  K.  Bruce  moved  upon  notice  for  an  in- 
junction on  behalf  of  the  executors  of  the  late 
Mr.  Newman,  the  colour  manufacturer  of 
Soho-square,  and  his  sons,  who  now  carried 
on  the  business,  to  restrain  the  defendant  from 
exhibiting  on  the  front  of  his  house  certain 
thow-boards  or  placards  inscribed  in  such 
characters  as  were  calculated  to  delude  the 
public  with  a  belief  that  the  husinesa  of  the 
late  Mr.  Newman  was  carried  on  at  the  de- 
fendant's shon,  or  from  making  use  of  any 
other  hoards  that  would  lead  to  an  impression 
that  the  defendant's  house  was,  in  fact,  the 
house  of  Mr.  Newman,  or  that  he  had  suc- 
ceeded to  the  business  formerly  carried  on  by 


him.  The  plaintiffs  and  the  defendant  both 
I  resided  in  Soho-square,  the  shop  of  the  latter 
being  situate  on  tne  north  side  of  the  square, 
and  Mr.  Newman's  trade  being  carried  on  at 
a  private  house  on  the  east  sloe.  Soon  after 
the  death  of  Mr.  Newman  the  defendant 
placed  a  show-board  on  the  side  of  his  shop- 
door  with  this  inscription,— **  The  late  Mr. 
Newman,  No.  24,  was  for  fifty  years  furnished 
with  pencils  from  Joseph's  manufactory,"  and 
the  complaint  was,  tnat  the  name  of  Mr. 
Newman,  and  the  number  of  the  house,  were 
written  in  such  large  and  conspicuous  charac- 
ters, and  that  such  slender  and  insignificant 
letters  were  employed  in  the  rest  of  the  in- 
scription as  to  lead  at  once  to  an  impression 
the  nouse  was,  in  fact.  No.  24,  and  tne  busi- 
ness of  Mr.  Newman  was  conducted  there. 
This  was  only  one  part  of  the  fraudulent  in- 
tention to  mislead  the  ]^ublic,  and  prejudice 
the  business  of  the  plaintiff.  Two  boards 
were  made  use  of, — one  hung  at  the  side  of 
the  defendant's  shop  in  the  £ytime,  and  con- 
cealed his  name,  which  was  inscribed  in  small 
letters  under  a  bell,  and  the  other,  which  was 
a  transparency,  was  exhibited  inside  the  shop- 
window  at  night;  and  what  manifested  a 
more  flagrant  intention  to  deceive  the  public 
was,  that  a  nasteboard  was  ingeniously  placed 
behind  thdt  lower  part  of  the  transparency, 
and  the  light  was  only  admitted  through  that 
portion  on  which  Mr.  Newman's  name  ap- 
peared, so  that  though  there  were  in  point  of 
fact  sufficient  words  on  the  transparencv  to 
represent  the  business  was  Joseph's,  if  tney 
could  be  seen,  yet  they  were  in  effect  render- 
ed invisible,  and  a  simple  statement  was  given 
out  to  the  public  that  it  was  Mr.  Newman's 
establishment. 

The  affidavit  of  Ml*.  Bagster,  of  Patemoster- 
row,  stated  that  he  went  to  Soho-square  with 
his  son,  intending  to  execute  an  export  order 
at  the  establishment  of  Mr.  Newman,  that  he 
was  induced  from  the  show-board  which  was 
placed  on  the. defendant's  house  to  enter  the 
shop,  and  beine  informed  by  the  defendant 
that  he  had  conducted  Mr.  Newman's  business 
in  his  lifetime,  he  save  the  order  under  an 
impression  it  was  tne  establishment  of  Mr. 
Newman  carried  on  by  the  defendant,  and 
that  Joseph  took  the  goods  to  Mr.  Bagster's 
house  the  next  day,  and  received  in  payment 
a  check  for  501.,  drawn  in  the  name  of  *'  New- 
man or  bearer."  There  was  also  an  affidavit 
which  stated  a  similar  instance  of  the  boards 
having  deceived  a  lady  who  kept  a  school,  and 
who  ^ve  a  large  order  at  the  defendant's  shop. 
In  tm3  case  tne  deception  was  so  successful 
throughout,  that  it  was  onW  discovered  by 
the  accident  of  the  draught  for  payment  hav- 
ing been  delivered  at  Mr.  Ne^^an's  house, 
whence  it  was  supposed  the  goods  had  been 
supplied.  Facsimiles  of  the  show-boards  were 
also  exhibited  in  court,  which  it  was  contend- 
ed evinced  a  sufficient  intention  to  mislead  the 
public  and  benefit  the  defendant  at  a  propor- 
tionate injury  to  the  plaintiffs'  establishment. 
To  rebut  the  case  he  set  up,  that  it  was  only 
the  bond  fide  exercise  of  a  right  he  possessed 
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of  infomimg  the  world  he  fonnerlv  supplied 
Mr.  Newman's  establishment  witn  pencils, 
and  after  the  repeated  remonstrances  ineffec- 
tually made  to  nim,  and  the  injmy  specially 
proved  to  justify  the  court  in  grantmg  the  in- 
junction. 

Mr.  Jacob  opposed  the  motion,  and  argued 
that  the  number  of  months  the  plaintiffs  had 
suffered  the  grievance  of  which  they  now 
complained  to  continue  without  any  applica- 
tion to  the  court  was  fatal  to  the  present  ap- 
plication for  an  injunction,  and  clearly  proved 
they  had  hitherto  suffered  and  would  stmer  no 
injury  from  what  the  defendant  had  done.   It 
was  shown  by  an*  affidavit  on  behalf  of  the 
defendant,  that  his  only  object  in  exhibiting 
the  board  in  the  manner  it  was  written,;wa8  to 
inform  the  public  that  the  pencils  for  which 
Mr.  Newman  had  obtained  so  much  celebrity 
were  not,  in  fact,  manufactured  by  him,  but 
by  Mr.  Joseph,  and  that  he  only  sought  to  en- 
jov  the  benefit  of  the  reputation  his  own  pen- 
cils had  acquired.   This  he  had  a  right  to  do ; 
and  as  to  all  that  had  been  said  about  the 
characters  in  which  the  boards  were  written, 
it  was  impossible  that  any  person  who  was 
not  defective  in  vision  could  fail  to  see  that 
the  intention  was  to  make  known  to  the  public 
that  Mr.  Joseph,  who  had  supplied  the  esta- 
blishment of  the  late  Mr.  Newmeft  with  pen- 
cils, carried  on  the  same  trade  there,  and  sold 
the  same  article.    There  could  be  no  decep- 
tion in  this,  and  it  was  a  right  the  court  had 
no  power  to  restrain  by  injunction.   The  very 
slendemess  of  the  letters  distinguished  Mr. 
Joseph's  name,  and  made  it  conspicuous  from 
the  rest  of  the  writing.  If  the  court  did  grant 
the  injunction,  it  would  be  either  affiming 
the  principle  that  after  a  man  had  once  len 
the  employment  of  another  he  was  not  at 
liberty  to  state  tile  fact  at  all  on  his  boards, 
and  thereby  prevent  him  from  setting  up  for 
himself,  deriving  a  benefit  from  the  reputation 
he  had  acquired  by  long  service  and  excellent 
management,  and  enabling  evejy  house  that 
felt  its  trade  declining  from  the  loss  of  a  valu- 
a)}le  assistant  to  resort  to  the  court  for  an  in- 
junction, or  else  it  must  take  upon  itself  to  de- 
fine the  ex^  size  and  description  which  the 
characters  in  the  various  parts  of  a  show- 
board  adapted  to  the  use  of  a  person  in  such 
a  situation  should  be  written. 

The  Yice-Cbancellor  said  it  was  impossi- 
ble for  any  one  to  look  at  the  two  boards 
which  had  been  exhibited  in  court  without  at 
once  perceiving  a  manifest  intention  on  the 
part  of  the  defendant  to  mislead  the  public 
with  a  notion  that  the  trade  of  the  late  Mr. 
Newman  was  carried  on  at  his  house,  nor 
could  a&y  one  enter  Soho-flouare  from  Ox* 
ford-street,  in  search  of  Mr.  Newman's  shop, 
without  being  under  an  impression,  from  a 
ffla^ioe  at  the  show-board,  that  it  was  at  the 
bouse  of  the  defendant  But  what,  in  his 
opinion,  was  the  best  criterion  in  such  cases 
was  the  fact  shown  in  the  affidavits,  that  three 
persons  had  actually  entered  the  shop  and 
made  purchases  under  such  an  idea.  As  to 
the  affidavit  on  the  part  of  the  defendant, 


which  stated  that  the  intentioa  was  Bieitly 
to  claim  the  benefit  of  a  reputation  derived 
from  articles  he  had  for  many  years  manufac- 
tured for  Mr.  Newman,  his  Honour,  for  one, 
must  take  the  liberty  to  say  he  did  not  believe 
it.  Upon  the  ingenious  argument  used  b^  the 
defendant's  counsel,  that  the  court  must  either 
deprive  a  party  of  the  benefit  of  the  reputa- 
tion he  haa  acquired  at  the  house  of  another 
person,  or  else  prescribe  the  exact  sice  of  the 
letters,  he  would  only  observe,  that  it  was  not 
necessary  to  lay  down  any  rule,  but  to  deal 
with  every  case  according  to  its  own  particu- 
lar circumstances,  and  the  evidence  of  fraudu- 
lent intention  or  otherwise  which  those  cir- 
cumstances showed.  Being  clearly  of  opinion 
in  the  present  case  the  boards  were  written  in 
a  manner  and  with  a  manifest  intention  to 
deceive  the  public,  to  the  prejudice  of  the 
plaintiffs,  he  should  grant  the  injunction,  but 
confine  it  for  the  present  to  the  use  of  two 
boards  which  had  been  produced  in  oouit,  an4 
leave  the  plaintiffs  in  the  mean  time  to  bring 
such  action  as  they  should  be  advised,  li'^hen 
the  result  of  the  action  was  known,  the  court 
would  be  able  to  decide  what  further  order 
was  proper  to  be  made. 

Mr.  A.  Bruce  hoped  the  court  would  give 
the  plaintiffs  liberty  to  apply,  if  any  new 
board  should  be  put  up,  only  colourably  dif- 
fering from  those  interdicted  by  the  injunc- 
tion. 

The  Yice-Chancellor. — Certainly. 


A  case  (a)  occurred  in  1832,  where  the  ' 
plaintiff  began  to  sell  in  London  a  mixed 
tea,  composed  of  many  different  sorts  of 
black  tea,  under  the  name  of  '*  Howqua's 
Mixture,"  in  packages  weighing  a  catty  each, 
and  having  Chinese  characters,  and  the 
figures  of  a  male  and  female  Chinese  on 
three  of  the  sides,  and  a  printed  label  con- 
taining the  words  ^^Howqna's  Miztore,*' 
and  some  other  particulars  relating  to  tea, 
on  the  fourth  side. 

The  defendant  having  sold  tea  under  the 
same  name,  and  in  packages  with  labels 
resembling  those  used  by  the  plaintiff,  the 
plaintiff  obtained  an  exparte  iigunction  to 
restrain  him  from  so  doipg.  The  case  made 
by  the  plaintiff  was  that  the  mixture  in 
question  was  originally  made  by  one  of  the 
Hong  Merchants  at  Canton,  named  Ho  wqua, 
for  his  own  private  nse ;  that  the  plaintiff, 
when  he  was  at  Canton,  had  been  intimate 
with  Howqua,  and  had  frequently  drunk 
tea,  made  from  tlie  mixture  at  his  house  ; 
that  having  ascertained  the  particular  kind 


(a)  Pidding  v.  Howe,  8  Sim.  477 
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of  tea  whidi  gave  to  the  miztiiie  its  pecu- 
liar flavour,  he  in  1832  purchased  from 
Howqua^  and  brought  to  England,  a  large 
quantity  of  that  tea,  and  also  of  other  black 
teas,  and  made  a  mixture  of  them  similar 
to  that  used  by  Ho  wqua ;  and  that  he  had 
continued  to  sell  large  quantities  of  it,  under 
the  name  and  in  the  packages  before  men- 
tioned. 

The  plaintiff,  in  his  labels  and  advertise- 
ments, intimated  that  the  mixture  was  made 
hj  Howqua,  in  Canton,  and  was  purchased 
from  him,  and  imported  into  this  country, 
by  the  plaintiff,  in  the  packages  in  which 
it  was  sold ;  that  the  tea  which  gave  it  its 
peculiar  flavour,  was  very  rare  and  high 
priced  even  in  China,  and  veas  grown  in 
only  one  province  of  that  country,  named 
Kyiang  Nan;  and  that  it  could  not  be 
proeiirBd  in  England,  at  any  price. 

The  defendant  replied,  that  the  mixed  tea 
sold  by  the  plaintiff  was  neither  made  nor 
nsed  by  Jffofequa^  that  it  was  composed  of 
scented  orange  pekoe,  (which  gave  it  i 
peculiar  flavour)  and  of  other  black  teas  of 
the  ordinary  kinds :  that  orange  pekoe  was 
not  considered  in  China  to  be  one  of  the 
best  teas;  and  that  that  sort  of  tea  had 
been  imported  into  and  sold  in  England  pre- 
viously to  1832,  and  had  been  since,  gene- 
nlly  imported  and  sold  by  persons  engaged 
m  the  tea  trade.'  That  no  black  tea,  but 
only  green  tea,  was  produced  in  the  province 
otKyian^^Nan.  That  the  plaintiff  did  not 
purchase  the  teas,  from  which  the  mixture 
was,  made,  from  Howqua,  or  import  them 
from  China^  but  that  he  purchased  them  in 
Englandi  and  that  the  packages  in  which 
the  mixture  was  sold  were  made  not  in 
China  but  in  England. 

The  YicB-CHANCELLOit,in  delivering  judg- 
ment, observed  that  the  phdntiff  having  ac- 
quired, either  by  some  communication  from 
Howqua,  or  in  some  other  manner,  the  method 
of  compounding  a  mixed  tea,  which  had  been 
90  agreeable  to  the  public  as  to  induce  them 
to  purchase  it,  began,  some  years  ago,  to  sell 
it  under  the  name  of  ^^Howqua's  Mixture:" 
and  the  defendant,  finding  that  the  plaintiff's 
mixtoie  was  in  considerable  demand,  had 
begun  to  sell  a  mixture  of  his  own,  which 
^ered  from  the  phuntiff*s  under  the  same 


designation.  That^j^rtm^/octe,  the  defendant 
Was  not  at  liberty  to  do  that.  There  had 
been,  however,  such  a  degree  of  misrepre- 
sentation held  out  to  the  public,  about  the 
mode  of  procuring  and  making  up  the 
plaintiff's  mixture,  that  a  court  of  equity 
ought  not  to  interfere  to  protect  the  plaintiff, 
untU  he  had  established  his  title  at  law.- 
As  between  the  plaintiff  and  the  defendant, 
the  course  pursued  by  the  defendant  had 
not  been  a  proper  one ;  but  it  was  a  clear 
rule,  laid  down  by  the  Courts  of  Equity,  not 
to  extend  their  protection  to  a  person  whose 
case  was  not  founded  in  truth.  And,  as  the 
plaintiff,  in  this  case,  has  thought  fit  to  mix 
up  that  which  might  be  ^true,  with  that 
which  was  false,  in  introducmg  his  tea  to 
the  public,  that  unless  he  established  his 
title  at  law,  the  court  could  not  interfere  in 
his  behalf.  The  injunction  was,  therefore, 
dissolved,  and  the  plaintiff  had  liberty  to 
bring  such  action  as  he  might  be  advised. 
Both  parties  had  liberty  to  apply ;  and  the 
consideration  of  costs  was  reserved. ' 

In  Millington  e.  Fox,  (a)  it  was  also 
determined  by  the  present  Lord  Chancellor, 
that  the  court  will  grant  a  perpetual  injunc- 
tion against  the  use  by  one  tradesman  of 
the  trade  marks  of  another,  although  such 
marks  have  been  so  used  in  ignorance  of 
there  being  any  person's  property,  and  under 
the  belief  that  they  were  mere  technical 
terms. 

In  that  case,  the  Lord  Chancellor,  in 
order  to  repress  useless  litigation,  laid  down 
an  important  rule  ae  to  the  co$t9  in 
such  cases.  His  lordship  thought  that 
a  great  deal  of  very  useless  litigation  had 
been  earned  on,  and  that  a  great  deal 
of  very  improper  expense  had  been  incurred. 
That  it  was  exactly  a  case  in  which  the 
court  woB  repressing  useless  litigation  by  re- 
fusing the  plaintiff  the  costs  of  the  cause. 
A  perpetual  injunction  was  granted,  there- 
fore, against  the  use  of  the  marks  in  ques- 
tion, but  vnthout  the  costs  of  the  cause; 
and  in  noticing  the  question  of  costs, 
his  lordship  said,  this  question  of  costs 
in  Chancery  is  left  to  the  discretion  of  the 
Court.     That  discretion  ought  to  be  exer-r 


(a)  S.C.  3  Mylnc  &  C.  338. 
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cised;  as  far  as  possible,  aooordiiig  to  some 
principle ;  and  I  am  very  much  disposed^  as 
a  general  rule,  to  make  the  costs  follow  the 
result ;  because,  however  doubtful  the  title 
may  be,  or  however  proper  it  may  be  to 
dispute  it,  it  is  but  fair  that  the  party  who 
really  has  the  right  should  be  reimbursed, 
as  fi^r  as  giving  him  the  costs  of  the  suit  can 
reimburse  him.  But  then  there  is  another 
object  which  the  court  must  keep  in  view, 
namely,  to  repreee  unneeeeeary  litigatum^ 
and  to  keep  litigation  within  those  bounds 
which  are  essential  to  enable  the  parties  to 
Tindicate  and  establish  thdr  rights. 

BOLLS  COURT— JlfarcA  28. 

WlLLATS  r.  BUSBT  AND  OtH£BS« 

Speei/le  performance — Voluntary  settlement — 
Practice — Necessary  parties. 

Mr.  Pemberton  stated  that  this  suit  was  in- 
stituted, praying  for  the  specific  performance 
of  an  amement  which  tne  ])laintifr,  Henry 
Thomss  Willats,  of  Chertsey,  m  the  county  of 
Suirey,  banker,  now  deceased,  had  entered 
into  with  the  defendant,  for  the  purchase  of  a 
considerable  estate  in  houses  in  Bethnal- 
green.  It  appeared  that  the  defendant,  Ed- 
ward Sclater  Busby,  on  the  18th  of  March, 
1834,  contracted  to  sell  the  premises  in  ques- 
tion to  the  plaintiff  for  the  sum  of  4,000/.;  he 
was  also  to  make  out  a  good  title.  Upon  this 
agreement  the  plaintiff  paid  the  sum  of  120/. 
to  Mr.  Busby,  in  part  discharge  of  the  pur- 
chase-money. On  the  same  day  another 
i^eement  was  entered  into,  by  which  Mr. 
Willats,  in  consideration  of  the  sum  of  1350/. 
afirreed  to  secure  an  annuity  of  100/.  a-year  to 
Mr.  Busby,  for  Ufe,  and  also  another  annuity 
of  50/.  a-year  to  his  wife,  Jannet  Busby,  for 
her  life,  for  her  separate  use.  It  was  also 
agreed  that  the  plaintiff  should,  upon  the 
execution  of  the  convevance  of  the  premises 
purchased,  pay  to  David  William  Busby,  and 
Edward  Sclater  Busby  the  younger,  the  two 
sons  of  £.  S.  Busby  the  elder,  and  Jannet, 
his  wife,  the  sum  of  1,000/.  i)art  of  the  pur- 
chase-monejr,  and  after  deducting  the  costs  of 
any  suit  which  might  be  instituted  to  make 
out  the  title  to  the  premises,  or  to  compel  the 
specific  performance  of  the  agreement,  it  was 
further  amed  that  the  surplus  of  the  remain- 
ing l,000(f.  should  be  paid  to  D,  W.  Busby, 
and  E.  S.  Busby  the  younger.  After  the 
execution  of  this  agreement  an  abstract  of  the 
title  of  Mr.  Busby  was  delivered  to  the  plain- 
tiff, from  which  it  appeared  that,  by  indenture 
of  lease  and  release,  bearing  date  the  11th 
and  12th  days  of  February,  1812,  Mr.  Busby 
executed  a  voluntary  settlement,  by  which,  in 
consideration  of  the  dower  to  which  his  wife 
was  entitled,  he  conveyed  the  messuages,  land, 
and  promises  in  question,  to  James  Dobie, 


John  Miers,  and  Joseph  MercevoBi,  npon  trasf, 
for  the  separate  use  or  his  wife  for  li&,  with  a 
remainder  to  his  two  sons,  D.  W.  Busby,  and 
£.  S.  Busby  the  younger.  Upon  the  decease 
of  James  Dobie  and  John  Miers,  Mr.  John 
Thomas  was  appointed  to  act  with  Joseph 
Merceron  in  carrying  the  trusts  of  the  settle- 
ment into  execution.  In  consequence  of  the 
legal  estate  being  vested  in  the  tmstees,  the 
|)laintiff  insisted  that  in  order  to  make  a  eood 
title  it  was  necessary  that  they,  and  also  Mrs. 
Busby,  should  join  m  conveying  the  estate  to 
him,  which,  on  being  applied  to  for  that  pur- 
pose, they  refused  to  do.  The  plaintiff  toen 
filed  the  present  bill  against  Mrs.  Busby  and 
also  against  the  trustees  of  the  settlement,  the 
former  of  whom  insisted  that  the  deed  which 
had  been  executed  by  her  husband  was  made 
for  a  valuable  consideration.  She  idso  in- 
sisted that  the  conduct  of  her  husbuid  was 
cruel — ^that  he  had,  since  the  settlement,  never 
been  called  upon  to  discharge  any  debt  whidi 
she  had  incurred — ^that  she  believed  his  mind 
was  impaired  in  consequence  of  his  dnndten 
and  intemperate  habits,  and  also  that,  at  the 
time  of  executing  the  contract  for  sale,  he  did 
not  know  what  ne  was  doing,  since  the  pro- 
perty was  of  far  greater  value  than  the  sum 
agreed  to  be  given  for  it  But  in  addition  to 
these  things  her  husband  had  acted  upon  the 
settlement,  and  had  obtained  an  innibition 
against  her  in  the  Scotch  courts,  which,  it  was 
alleged,  exonerated  him  from  all  liability  for 
his  wife's  debts.  The  learned  gentleman  stated 
that  there  was  no  evidence  before  the  court 
proving  that  Mr.  Busby  was  not  fit  to  manage 
nis  own  afiairs,  neither  was  there  an^  proof  of 
his  drunkenness.  There  was  no  consideration 
for  the  settlement,  since,  assuming  the  con- 
tract was  carried  into  execution,  sne  would 
still  be  entitled  to  dower;  but,  with  regard  to 
the  inhibition,  he  could  not  weU  understand 
its  force ;  it  was  an  act  of  the  Scotch  courts, 
by  which  it  was  supposed  the  wife  was  re- 
strained from  incurrmg  any  debts  for  which 
her  husband  would  be  liable.  He  (Mr.  Pem- 
berton) could  not  see  the  use  of  it,  eraecially 
in  England ;  but,  allowing  it  to  be  of  the  value 
contended  for,  this  inhibition  could  not  have 
any  force  after  the  maintenance  allowed  to 
Mrs.  Busby  had  ceased  to  exist 

Mr,  Kvidersley  followed  on  the  same  side. 

Mr.  Spurrier  appeared  for  Mr.  E.  S.  Busby 
the  elder,  and  submitted  to  act  as  the  Court 
should  direct 

Mr.  Tiimey  appeared  for  Sarah  Willats,  the 
widow  of  the  original  plaintiff,  and  insisted 
that  the  settlement  made  by  Mr.  Busby  was 
void  within  the  meaning  of  the  27th  Elisabeth. 

Mr.  Campbell  appeared  for  the  trustees  of 
Joseph  Merceron. 

Mr.  Stuart  (with  whom  was  Mr.  Baeon)^ 
on  behalf  of  Mrs.  Busby,  stated  that  £.  S. 
Busby  had  intermarried  with  his  present  wife, 
Janet  Connell,  but,  in  conseouence  of  dis- 
a^ement,'  they  separated,  ana  on  that  occa- 
sion he  had  executed  the  deed  now  sought  to 
be  set  aside.  That  deed,  however,  was  not  a 
voluntary  deed  within  the  meaning  of  the  27th 
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Elisabeth,  neither  were  its  provisions;  but, 
even  lusnming  that  the  deed  was  originally 
Toidable,  it  had  ceased  to  be  so  by  acts  ex  post 
foeto.  He,  however,  denied  that  £.  S.  Busby 
the  elder,  could  in  a  court  of  equity  consent 
to  substitute  one  voluntary  settlement  for 
another.  This  suit  could  not  be  looked  upon 
in  any  other  light  than  the  suit  of  Mr.  Busby 
himself^  which  was  contrary  to  the  rules  of 
eqai^,  since  a  person  was  never  permitted  to 
invalidate  his  own  act.  The  deed,  however, 
was  executed  in  consideration  of  the  dower 
to  which  Mrs.  Busby  was  entitled ;  the  pro- 
vision, therefore,  must  be  considered  as  an 
equitable  jointure ;  but,  in  addition,  she  had 
been  in  the  receipt  of  the  rents  for  nearly 
twenty-seven  years,  and,  therefore,  the  deed 
could  not  be  disturbed  without  putting  her  to 
her  election  either  to  take  her  dower  or  the 
jointure  ^ven  in  lieu  of  it.  But,  supposing 
the  cettet  tpie  trutt  had  raised  any  money  upon 
the  security  of  the  interests  to  which  they  were 
entitled  under  the  deed,  those  charges  could 
not  be  disturbed.  But  on  the  stren^h  of  the 
settlement  Mr.  Busby  had  sought  to  protect 
himself  from  all  debts  his  wire  might  incur, 
sod  accordingly  on  the  3d  of  December,  1816, 
he  obtained  an  inhibition  in  the  Scotch  courts 
against  her.  This'  also  was  a  consideration 
for  maintaining  the  deed,  since  the  husband 
had  actually  sought  and  obtained  relief  and 
potection  from  Uie  debts  of  his  wife  through 
the  medium  of  a  court  of  law,  but  the  real 
plaintiff  before  the  Court  was  not  Mr.  Willats, 
out  Mr.  Busby,  and  his  name  was  used  merely 
as  a  means  of  avoiding  the  deed.  The  sons  of 
Mr.  and  Mrs.  Busby  were  not  before  the 
Court,  but  they  were  necessary  parties,  and 
no  decree  could  be  made  against  tnem  in  their 
absence,  and  though  they  were  residing  in 
Scotland,  and  out  of  the  jurisdiction  of  the 
Conrt,  the  process  under  the  1st  and  2d  Wil- 
liam 4.  would  enable  it  to  proceed,  but  in  the 
present  state  of  the  record  it  certainly  did 
appttrthat  there  was  some  reason  for  pre- 
venting the  children  from  appearing.  He 
trusted  therefore,  the  Court  would  see  no 
reason  for  avoiding  the  settlement. 

Mr.  Pemberton  replied,  and  observed  that 
there  was  no  proof  that  the  inhibition  related 
to  or  was  grounded  upon  the  voluntary  deed ; 
but,  if  so,  it  must  have  been  upon  an  errone- 
ous view  of  the  EngUsh  law. 

Lord  Lanodale  was  of  opinion  that 
David  William  Busby  and  Edward  Sclater 
Busby,  the  younger,  tne  two  sons  of  Mr.  and 
Mn.  Busby,  were  necessary  parties  to  the  suit, 
consequently  the  cause  must  stand  over  to 
make  them  parties,  after  which  the  plaintiff 
will  be  at  liberty  to  take  such  steps  as  he 
should  be  advised  to  bring  them  before  the 
Court,  or  show  that  he  had  used  his  best  en- 
deavours so  to  do. 


COURT  OP  EXCHEQUER. 

Equity  Sittings, — Jan,  11. 
Before  Mr.  Baron  Aldsrson. 

Foot  v.  Bbsant. 

Praetie^^Pleadings—Bill  for  Tithes— Wif 

ate  proper  parties  to  a  Bill  for  relief  in 

Equity  m  regard  to  Tithes, 

Alderson  B,  delivered  the  following  judg- 
ment in  this  case — 

The  bill  staled  that  the  Rev.  Matthew  Ir- 
ving, beinff  the  owner  of  the  tithes  in  question, 
demised  tnem  for  a  term  of  years  yet  unex- 
pired to  George  Foot,  and  it  prayed  that  the 
defendsmt  might  be  decreed  to  pay  the  amount, 
after  account  taken,  either  to  Irving  or  to 
Foot  It  might  be  conceded,  for  so  the  law 
undoubtedly  was,  that  if  it  appeared  that 
either  Irving  or  Foot  had  no  interest  at  all, 
equitable  or  legal,  in  the  subject  matter  of  the 
suit,  the  bill  must  be  dismissed.  For  it  was 
a  fatal  objection  to  join  a  party  having  no  in- 
terest in  a  suit  with  one  wno  had  the  sole  in- 
terest. If  then  the  statements  in  the  bill  im- 
Sorted  necessarily  that  this  was  the  case,  the 
efendant  ought  to  prevail.  It  turned  there- 
fore on  the  statement  that  Irving  had  demised 
the  tithes  to  Foot.  It  was  not  stated  whether 
this  was  a  demise  by  parole.  If  it  were  a  de- 
mise by  parole,  the  plaintiff  would  be  right, 
for  then  Irving  would  have  the  legal,  and 
Foot  the  equitable,  right,  in  the  tithe,  and 
both  ought  to  be  joined  in  a  suit  for  them. 
But  if  it  were  to  be  understood  to  be  a  demise 
by  deed,  then  Irving  had  no  interest  at  all, 
and  the  deftndant's  objection  would  be  sood. 
Now,  according  to  the  cases  cited  of  **  Jack- 
son 17.  Benson,"  3  Eagle  and  Young,  and  that 
of  "  Heming  v,  Willis,"  2  Eagle  and  Young, 
it  appeared  that  when  a  bill  stated  only  that 
A.  B.  demised  or  granted  to  C.  D.  the  tithes, 
the  court  held  it  to  be  an  insufficient  state- 
ment of  the  right  in  C.  D.  to  have  any  relief 
in  equity  without  making  the  owner  also  a 
party  to  the  bill,  and  a  demurrer  on  each  of 
these  cases  prevailed.  In  the  present  case  the 
owner  was  made  a  party.  But  it  was  said  that 
if  a  plaintiff  used  ambiguous  words,  the  de- 
fendant had  a  right  to  take  them  in  any  of  the 
senses  in  which  they  might  be  used,  and  if 
any  of  those  senses  were  such  as  that  the 
plaintiff  was  not  entitled  to  relief,  it  was  suf- 
ncient  In  support  of  this,  the  cases  of  "  Ver- 
non V,  Vernon,*'  2  My.  &  Cr.  176,  and  "The 
Attorney-General  v,  tne  Mayor  of  Norwich," 
2  My.  &  Cr.  422,  were  cited.  No  doubt,  in  aU 
pleadings,  both  at  law  and  in  equity,  it  was 
true  that  a  plaintiff  must  state  such  a  case, 
that  if  the  court  saw  it  was  true,  he  should  be 
entitled  to  redress.  It  was  not  sufficient  that 
he  mic:ht,  or  he  might  not,  be  entitled  to  it. 
In  "Vernon  v,  Vernon"  the  same  fact  was 
stated  in  two  ways  contradictory  of  each  other, 
and  the  Lord  Cnancellor  held,  that  if  he  was 
bound  to  assume  the  fact  one  way  or  the  other, 
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he  ought  to  take  the  statement  which  made 
for  the  defendant  In  the  Norwich  case  the 
hill  stated  an  intention  on  the  part  of  the  de- 
fendants to  pay  certain  char^,  hut  it  did  not 
expressly  state  their  intention  to  he  to  pay 
them  out  of  a  fund  which  would  he  illegal ; 
and  there  appeared  hy  the  hill  to  be  two  fimds 
out  of  one  or  which  they  eould  lawfully  pav 
them,  and  not  from  the  other.  The  Chancel- 
lor held,  most  correctly  no  doubt,  that  the 
bill  did  not  allege  necessarily  any  intention 
to  violate  the  law.  But  this  was  a  suit  insti- 
tuted by  two  p«nons.  They  mi^ht  properly 
join  in  the  suit  if  one  had  demisea  to  ttie  other 
by  parole,  but  they  could  not  do  so  if  the  de- 
mise were  by  deed,  and  the  statement  simply 
was,  that  A.  B.  demised.  Now,  two  senses 
might  perhaps  be  reasonably  put  on  that  ex- 
pression ;  but  why  was  he  bound  to  put  that 
eonstruction  upon  it,  which  it  was  obvious  the 
plaintiff  did  not  intend,  because  such  a  con- 
struction would  make  the  suit  erroneous?  Be- 
sides, the  defendant  was  not  without  a  remedy, 
for  he  might  have  raised  the  question  easily 
enough,  if  he  knew  that  it  was  a  demise  by 
deed,  he  mi^ht  have  stated  as  much  in  his 
answer;  or  if  he  knew  nothing  about  it,  he 
might  have  put  the  plaintiff  to  the  proof  of 
the  fact,  and  then,  it  the  point,  turned  out 
favouTably  for  him,  he  would  have  been  en- 
tided  to  take  advantage  of  the  objection.  But, 
instead  of  that,  he  a<hnitted  the  plaintiff's 
title,  as  stated  in  the  bill.  Taking  dl  the  cir- 
cumstances of  the  bill  together,  he  thought  he 
ought  to  read  the  word  "  demised"  as  equiva- 
lent to  a  demise  by  parole,  adopting  that  con- 
struction as  the  most  natural,  and  at  all  events 
as  the  most  reasonable,  because  it  would  give 
full  effect  to  the  whole  bill  taken  together.  If, 
indeed,  a  demise  by  deed  had  bedk' expressly 
stated,  a  plaintiff  could  not  be  allowed  to  join 
both  parties  in  the  suit.  Upon  the  whole, 
therefore,  he  thought  the  plaintiff  was  entitled 
to  an  account,  but  he  would  reserve  the  ques- 
tion of  costs. 


PREROGATIVE  COURT-Van.  16. 

In  re  Catherine  Woodinoton. 

New  fFiUs  Act,  sec.  9.  (a) 

H^iH  SIGNED  in  the  presence  of  one  wUneae,  and 
dftmwarde  acknowlbdoed  m  the  preemee 
if  two  witnesses. 

Mrs.  Catherine  Woodin^ton  made  her  will  in 
her  own  handwriting,  which  she  signed  in  the 
presence  of  one  witness^  and  afterwards,  on  the 
same  day,  she  acknowledged  the  will  in  the 
presence  of  such  witness  and  in  that  of  another 
person,  to  be  her  will,  and  that  it  was  in  her 
handwriting,  and  the  question  rose  was,  whe- 
ther this  was  an  acknowledgment  of  the  sig- 
nature within  the  terms  of  the  9th  section  of 
the  new  act.  -  % 

Sir  H.  Jbnner  held  that  the  acknowledg- 


es) See  re  Ayfiog,  ante,  P«  48  ;  re  Newman,  ,antc, 
p,  110. 


ment  of  the  will  and  of  its  being  in  die  testa- 
trix's handwriting,  in  the  presence  of  two  wit- 
nesses, was  equivalent  to  an  acknowledgment 
of  the  signature. 
Probate  decreed 

Will  op  Mart  Warner,  deceased. 

New  Statute  of  Wills,  sec.  9. 

What  is  a  sufficient  signature  andattestatiom. 

In  this  case  thk  testatrix  had  written  her  will 
and  signed  it,  but  not  in  the  presence  of  any 
witnesses.  Alter  the  writing  the  will,  and 
putting  her  name  to  it,  she  sent  for  witnesses 
who,  when  they  arrived,  she  expressed  herself, 
"  I  am  veiy  glad  of  it,  thank  God  !"  She 
requested  tne  persons  to  witness  her  will,  and 
they  did  so  by  subscribing  their  names  in  the 
presence  of  the  testatrix,  and  of  each  other. 
The  testatrix  did  not  sign  the  wiU  in  the 

f  presence  of  the  witnesses,  nor  did  she  acknow- 
edge  her  signature,  and  upon  motion  for  pro- 
bate, it  was  contested  on  tne  ground,  that  this 
was  not  a  sufficient  compliance  with  sec.  9  of 
the  new  Statute. 

Sir  H.  Jenner,  in  pronouncing  sentence, 
said  he  was  inclined  to  think  that  where  a  will 
is  in  the  handwriting  of  the  testator,  and  in  the 
presence  of  witnesses,  he  says,  '*  this  is  my 
will,"  it  is  a  compliance  with  the  Act — ^that 
the  only  question  m  this  case  was,  whether 
the  deceased  was  aware  of  the  intention  with 
which  the  witnesses  had  come,  and  he  was  of 
opinion  that  her  exclamations  were  an  acknow- 
ledgment. 

Probate  decreed. 


COURT  OF  REVIEW. 

March  23. 

Fiat  aoajnst  Frederick  James,  a  Bank- 
rupt. 
Petition  of  the  Bankrupt — Jurisdiction  of 
the  Court  upon  Petition  to  discharge  a  Bankrupt 
from  Custody,  who  had  been  committed  by  a 
Commissioner  in  the  Country. 

This  was  a  petition  by  the  bankrupt  praying 
to  be  discharged  from  a  commitment  by  the 
commissioners. 

The  petitioner  carried  on  business  at  Bide- 
ford  as  a  grocer,  tea-dealer,  and  paper-seller, 
and  was  in  the  habit  of  visiting  various  towns 
in  Devon,  Cornwall,  and  Somerset,  in  fur- 
therance of  his  business.  During  his  absence 
from  home,  in  the  latter  end  of  February,  a 
fiat  issued  against  him,  and  he  was  adju(^d 
a  bankrupt  on  the  4th  inst.  The  commis- 
sioners signed  a  summons  for  the  bankrupt's 
attendance.  The  messenger,  however,  did 
not  merely  serve  the  notice  on  the  banlmipt, 
but  took  him  into  custody  by  violence,  earned 
him  to  Exeter,  and  called  the  commissioners 
together.  The  arrest  took  place  on  the  9th 
inst.,  and  on  the  11th  a  meeting  was  held  at 
Crediton,  when  the  bankrupt  was  examined, 
but  without  any  access  to  his  books  and  papers, 
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and,  the  answert  being  thons^t  nnaatiflactQry, 
he  was  forthwith  oommitted  to  prison. 

Mr.  Stetmaton^  for  the  petitioning  credi- 
tor, supported  the  commitment,  and  objected 
to  the  application  by  petition,  instead  of  a  writ 
of  habeas  corpus, 

Mr.  BtthAl^  said  it  was  a  case  in  which  the 
Court  was  bound  to  interfere,  it  haying  power 
to  order  the  commissioners  to  assent  to  the 

Sir  G.  Ro9€  said,  if  a  positive  discharge 
were  asked,  it  was  Questionable  how  far  there 
could  be  an  interference  except  by  habeas 
corpus,  on  which  the  jurisdiction  of  the  Court 
was  doubtful.  He  regretted  the  Court  had 
not  the  power,  but  it  would  be  of  less  conse- 
quence, as  Mr.  Justice  Coltman  was  in  at- 
tendance in  the  neighbourhood. 

Mr.  Betheil  quoted  Lord  Eldon's  decision  in 
Crowley's  case  (2  Swanston). 

Mr.  Montagu,  as  amicus  curim,  said  Lord 
mdon  had  refused  to  proceed  on  petition 
alone ;  where  reference  to  particular  facts  was 
requisite,  the  petition  and  habeas  corpus  had 
come  on  together. 

Mr.  BeUieU  said,  the  messenger  took  the 
bankrupt  into  custody  on  the  notice,  and 
without  any  warrant.  After  the  examination, 
he  was  sent  to  prison,  where  all  access  was  re- 
fused, the  gaoler  haying  received  instructions 
to  refuse  admission.  Being  illegally  in  the 
custody  of  the  messenger,  was  the  subsequent 
commitment  good  ?  Could  such  an  outrage 
be  tolerated?  The  bankrupt,  hunted  by  a 
messen^r,  oopressed  by  the  commissioners, 
miles  distant  m>m  his  home,  without  access  to 
his  books,  and,  consequently,  unable  to  answer 
the  questions  and  exj>lain  the  disposal  of  his 
property — ^was  not  this  enough  to  induce  the 
Court  to  say  the  proceedings  were  ille^,  and 
direct  the  discharge  P  It  was  requisite  that 
collateral  circumstances  in  bankruptcy  should 
be  taken  into  consideration,  and  an  application 
to  another  judge  would  not  bring  the  whole 
matter  in  view  on  a  question  as  to  the  suf- 
ficiency of  the  ^unds  for  commitment.  He 
felt  a  difficulty  m  arguing  the  question  of  ju- 
risdiction after  the  opinion  given  by  Sir 
George  Rose,  and  the  explanation  of  practice 
tendered  by  Mr.  Montagu ;  but  he  trusted  the 
Court  would  not  say  it  Im  no  jurisdiction  and 
no  power  to  interfere,  in  a  case  where  inter- 
ference was  so  reqidsite.  An  affidavit  on  the 
other  side  had  been  filed  by  the  petitioning 
creditor,  alleging  that  the  bankrupt  had  leit 
Bideford  with  a  large  quantity  of  goods  in 
a  van  for  the  purpose  of  converting  tne  same 
into  cash  ana  absconding  to  America;  that 
the  shop  had  been  stripped  of  eoods,  for 
which  false  packages  had  been  simstituted ; 
and  that  the  bankrupt  was  on  his  way  to 
Bristol  for  the  purpose  of  quitting  the  coun- 
try; that  the  messen^r  found  tne  bankrupt 
on  Salisbury-plain,  wnere  he  seized  the  goods 
and  took  the  owner  into  custody ;  that  he  es- 
caped, but  was  subsequently  retaken,  having 
been  found  concealed  in  a  plantation ;  that 
he  was  taken  to  Exeter,  and  appeared  on  the 
day  named  in  the  susmions,  when  he  sub- 


mitted to  be  questioned  bv  the  commiarioners. 
His  (Mr.  Bethell's)  client  nad  had  no  opporto* 
nity  of  answering  diese  allegations,  not  even 
his  solicitor  havmg  been  allowed  access  to 
him. 

Sir  John  Om«.— Did  he  deny  any  intention 
of  going  to  America  P 

Mr.  BetheU  said,  it  was  imj^ible.  There 
being  no  means  of  access  to  him,  he  had  made 
no  affidavit  His  brother's  affidavit  was  the 
only  one  procured.  Nothing  more  monstrous 
was  ever  heard  of.  Were  such  conduct  al- 
lowed, a  man  might  lie  in  gaol  until  his  dying 
day. 

Mr.  Swrnston  said  there  was  no  ease  in 
which  the  Chancellor  had  discharged  a  bank- 
rupt from  eustody  in  which  the  warrant  had 
not  been  produced.  No  order  could  be  made 
on  the  petition.  He  appeared  •  for  the  pe- 
titioning creditor,  who  was  no  party  to  the 
proceedings  l^  the  messenger  and  com- 
missioners. It  was  no  matter  now  the  bank- 
rupt came  befinre  the  commissioners;  when 
there  he  did  not  answer  satisfactorily.  The 
refusal  of  access  was  undoubtedly  improper, 
and  ought  to  be  remedied  by  application  to 
the  proper  authority,  but  to  that  tne  petition- 
ing creditor  was  no  party. 

sir  J,  Cross  observed  that  the  com^aint 
was,  that  th^  commissioners  had  done  an 
illegal  act  under  colour  of  their  anthority, 
and  they  were  ^e  only  parties  who  could  an- 
swer the  diarge  or  explain  the  proceedings. 

Sir  G.  Base  had  no  disposition  to  recede 
from  the  opinion  he  had  given  in  Bx  parte 
Jones  (2  Mont  and  Ayrtmi,  4  Deacon  and 
Chitty) ;  but  he  had  no  objection  to  an  inti- 
mation that  the  examinati<m  had  not  gone  tax 
enough,  and  ought  to  be  resumed.  If  the 
bankrupt  h&d  been  in  custody  on  the  illegal 
arrest  by  the  messenger,  the  CTourt  would  have 
inteiposed,  but  having  been  before  the  com- 
missioner, and  being  committed,  nothing  could 
be  done  without  tne  warrant  If,  however, 
the  bankrupt  had  been  properljr  before  the 
Court,  he  could  not  take  upon  himself  to  say 
that  he  had  answered  satisfactorily.  It  was 
a  proper  case  to  be  pressed  to  further  exami- 
nation, but  not  one  m  which  the  Court  ought 
to  direct  his  discharge. 

Mr.  Swanston  remarked,  that  the  bankrupt 
had  no  books  of  accounts,  and  that  all  his  in- 
voices had  been  destroyed. 

Sir  J.  Cross  said,  the  petition  prayed  an 
absolute  discharge ;  and  he  was  of  opinion 
that  the  Court  could  not  go  to  that  extent 
without  having  the  gaoler  before  it.  This, 
however,  did  not  preclude  a  prayer  for  an 
order  onrthe  conumssioneTs  to  discharge  the 
bankrupt  As  regarded  the  jurisdiction,  the 
course  proposed  was  the  most  convenient  one, 
and  the  second  section  of  the  act  gave  the 
Court  '*  superintendance  and  control  in  all 
matters  in  bankruptcy.'*  He  had  looked  into 
the  questions,  and  examined  Jones's  case  as  to 
hearmgon  petition.  Under  Crowley's  case  a 
discharge  might  issue  on  petition.  Li  Jones's 
case  the  Court  agreed  that  the  party  was  not 
entitled  to  relief  cm  the  merits.  It  was  doubt- 
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ful  whethei  signing  a  certificate  or  commit- 
ment of  a  baiirut:^  were  not  matters  purely 
within  the  discretion  of  the  commissioners. 
There  was  a  dijS*erence  in  the  two  cases,  as 
the  Court  could  not  order  commissioners  to  be 
satisfied  if  they  were  not ;  but  the  order  for 
discharge  did  not  involve  that  contradiction. 
He  womd  defer  givine  his  opinion,  and  at 
present  no  order  could  oe  made.  He  had  not 
oome  to  the  discussion  of  the  case  with  any 
doubt  on  the  jurisdiction ;  but,  havine  heard 
the  opinion  of  his  colleague,  he  wished  for 
time  tor  deliberation. 

Mr.  BetheU  pressed  for  an  early  decision. 

Sir  J,  Cross  said  it  was  a  anestion  affecting 
the  liberty  of  the  subject.  Tne  bankrupt  was 
ia  the  power  of  the  asainiees  under  an  alleged 
abuse  of  authority.     It  was  an  important 

auestion  to  the  commercial  community  whe- 
ler  or  not  the  Court  had  jurisdiction,  and  he 
was  not  disposed  to  treat  the  matter  lightly  or 
ha$ten  over  it. 

Sir  G,  Rose  said  the  illegal  act  of  the  mes- 
senger, for  which  he  was  distinctly  liable, 
had  nothing  to  do  with  the  Question  before 
the  Court.  The  bankrupt  being  brought 
before  the  commissioners,  it  was  no  matter 
how,  except  so  far  as  to  explain  his  confusion, 
and  allow  a  claim  for  further  time  for  ex- 
planation on  re-examination.  If,  however, 
his  learned  colleague  thought  it  could  be 
done,  and  ought  to  be  done,  he  would  cheer- 
fully join  in  giving  the  petitioner  the  benefit 
of  the  discharge. 

Sir  J,  Cross  felt  it  due  to  take  time  for  con- 
sideration, but  there  should  be  no  delay. 

Mr.  BetheU  said  he  could  not,  on  behalf  of 
his  client,  accept  of  any  order  but  one  for  dis- 
charge. It  was  incumbent  on  a  court  of  jus- 
tice to  express  its  abhorrence  of  such  pro- 
ceedings; and  the  conduct  of  the  com- 
missioners was  a  fit  subject  to  be  brought 
before  the  Lord  Chancellor. 


COURT  OF  THE  SHERIFF  OF 
MIDDLESEX. 

January  10. 

Bragsbaw  r.  Eaton. 

Infancy. — Necessaries. — Whether  a  Macintosh 
coat  of  the  first  cut  and  most  fashionable  ap^ 
pearaneSt  shaU  he  considered  as  a  necessarv 
for  an  Articled  Clerk. 

The  plaintiff,  a  tailor,  brought  this  action 

X'nst  the  defendant,  who  was  an  Articled 
k  to  a  Solicitor,  to  recover  9/.  lOs.  for 
clothes. 

VhEA-^Infaney, 

It  af^eared  that  in  July,  1896,  the  defen- 
dant applied  to  the  plaintiff  to  furnish  him 
with  a  macintosh  coat  of  the  first  cut  and  of 
the  most  fashionable  appearance,  and  also 
with  a  pair  of  pantaloons  of  lasting  cord.  The 
goods  were  sent  to  the  defendant  Soon  after- 
wards the  defendant  wished  to  have  a  Spanish 


cloak  lined  with  silk,  but  the  plaintiff  declined 
untU  the  macintosh,  &c.,  were  paid  for. 

The  delivery  of  the  goods  was  proved,  and 
it  was  for  the  defendant  submitted,  that  in  law 
the  plaintiff  must  be  •*  called."  The  defendant 
was  under  age  at  the  time  he  contracted  the  debt, 
and  a  macintosh  of  a  Newmarket  cut  was  not  a 
necessary  article  for  an  articled  clerk.  The  de- 
fendant's mother  had  told  the  plaintiff  not  to 
furnish  him  with  clothes,  as  they  had  a  family 
tailor,  who  furnished  the  defendant  with  all 
that  was  necessary  for  his  use,  and  that  trades- 
men were  bound  to  make  diligent  inquiry  of 
the  parents  and  guardians  of  infants  before 
they  trusted  them.  The  mother  of  the  de- 
fendant said  she  cautioned  the  plaintiff  when 
he  called  on  her  in  the  winter  of  1836,  not  to 
let  him  have  any  clothes.  Her  son  came  of 
age  in  April  last. 

Mr.  BuRCHELL,  the  Under-Sherift  said  that 
this  injunction  was  not  until  after  the  clothes 
had  been  supplied  in  July. 

This  fact  was  admitted. 

The  Undbr-Sheriff  said  the  statute  was  a 
very  important  one,  and  whilst  it  threw  it» 
shield  over  the  tradesman,  it  equally  protected 
the  infant.  The  jury  would  say  by  their 
verdict  whether  the  goods  were  necessaries  or 
not. 

Verdict  for  the  plaintiff  for  the  full  ammmi, 
91.  \Ss. 

Liberty  was  given  to  move  tiie  court  above 
on  the  point  of  necessity,  (a) 


SPRING  ASSIZES. 
NORTHERN  CIRCUIT— Af«n?A  30. 

Liverpool, 

Before  Mr.  Baron  Parke. 

Doe  DEM.  Haworth  and  another  v.  Hkliib» 

Devise^r  Whether,  a  Leasehold  Estate,  devised  in 
such  terms,  as  if  it  had  been  a  Freehold,  would 
have  created  an  estate  tail,  will,  as  a  chattel, 
pass  the  whole  interest,  such  as  it  may  be. 

Ejectment  brought  by  the  plaintifb,  who 
were  administrators  of  the  personal  estate  and 
effects  of  Michael  Hornby,  who  was  mort- 
TOffee  of  the  property  in  mspute  a^inst  the 
aefendant,  who  was  heir-at-law  of  the  father 
of  the  mortea^r,  and  claimed  under  a  devise 
as  his  right  neir — the  latter  was  also  in  pos- 
session of  the  property  that  the  plaintifb  now 
sought  to  recover. 

It  appeared  that  in  the  year  1792,  Earl  De 
Wilton  devised  the  two  cottages  in  question 
to  a  person  named  John  Walker,  for  a  term  of 
99  years.  In  1812,  John  Walker  made  his 
will  and  gave  die  cottages  to  his  son,  Peter 
WaJker,  and  the  heirs  of  his  body,  and  if  he, 
the  said  Peter  Walker,  should  die  without  such 
hein,  then  to  the  heirs-at-law  of  him  the  said 
John  Walker.    The  testator  died  m  ISH  and 


(a)  See  Diltoa  v.  Oibb,  aula,  p.  ^dS. 
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in  1817,  Peler  Walker  mortgaged  the  ootta^ 
to  a  Michael  Hombv,  and  then  died,  leaving 
the  defendant  the  nffht  heir  to  John  Walker. 
In  1831,  Hornby  died,  and  administration  was 
mnted  of  his  personal  estate  toXhe  plaintifis. 
On  the  part  of  the  defendants  it  was  objected 
that  by  the  will  of  John  Walker,  a  qualified 
interest  only  passed  in  the  leaseholds,  but  on 
the  part  of  the  ulaintiflrs  it  was  argued  that 
where  a  leasehold  interest  was  fiven  in  such 
terms,  as  if  it  had  been  a  freehold,  would  have 
created  an  estate  tail,  it  nevertheless  being  but 
a  chattel  passed  the  whole  interest. 

Baron  Parks  agreed  with  this  view  of 
the  case,  and  a  ver£ct  was  accordingly  taken 
for  the  plaintifib. 


OXFORD  CIRCUIT— J/arcA  28. 

Monmouih, 

Before  Mr.  Justice  Erskinb. 

Dob  dbm.  Thomas  o.  Betkon. 

Bjtctmeni — lUegitimaey — whether  a  devite  to 
three  daughters  by  name  of  A.  B,,  ahall  in- 
clude an  ulegiiimate  daughter  bearing  one  of 
suehnamee. 

An  action  of  ejectment  was  brought  by  the 
plaintiff  Elizabeth  Thomae  to  recover  some 
pioperty  at  Llandover. 

It  appeared  that  the  plaintiff,  Elizabeth 
Thomas,  was  the  illegitimate  daughter  of  one 
Mary  Beynon,  who  had  three  daughters, 
Ma^,  Elizabeth^  and  Ann,  by  her  husband, 
John  Beynon.  After  his  death  she  had 
another  child  (the  plaintiff  who  was  also 
christened  EHxabeth)  while  she  remained  un- 
married^ by  one  Thomas,  who  she  afterwards 
married,  and  had  several  other  children.  The 
child,  Elizabeth  Beynon,  died  when  only  six 
weeks  old.  The  uncle  of  Mary  Beynon,  died 
in  1803,  having  shortly  before  made  his  will 
and  devised  a  real  estate  to  Mary  Beynon, 
widow,  who  was,  however,  at  that  time,  in 
fact,  married  to  Tliomas,  for  life,  and  after  her 
death  "to  Mary,  Elizabeth,  and  Ann,  the 
daughters  of  Mary  Beynon."  The  legitimate 
daug[hter  had  been  dead  six  years,  but  the 
illegitimate  daughter  Elizabeth,  was  then  three 
years  old,  and  sne  contended  that  the  devise 
applied  to  her,  and  Mary  Beynon  being  now 
dead,  that  she  was  entitled  to  a  third  part  of 
the  devise. 

For  the  defendants  it  was  contended,  that 
the  testator  did  not  intend  the  illegitimate 
daughter,  and  evidence  was  produced  to 
show  that  he  did  not  know  of  tne  existence 
of  the  latter,  who  had  been  carefully  kept 
away  ftom  his  knowledge,  nor  indeed  did  he 
teem  to  have  known  of  the  second  marriage  of 
Mrs.  Bej^on. 

Mr.  Justice  Erskixb  told  the  jury,  that  as 
the  lessor  of  the  plaintiff  was  illegitimate,  and 
there  was  no  presumption  in  her  mvour,  it  was 
inemnbent  upon  her  to  satisfv  the  jury  tifiat 
the  testator  intended  her  to  be  the  devisee,  and 
for  this  pnrpote  she  was  bound  toshow  that  he 


knew  that  the  Jirst  Elizabeth  was  dead,  and  that 
the  second  was  in  existence  at  the  time  he 
made  his  will.    If  she  did  not  satisfy  them, 
the  defendant  would  be  entitled  to  a  rerdict. 
TTte  jury  found  for  the  defendant. 


NORFOLK  CIRCUIT. 

BURY  ST.  EDMUNDS,  AprH  2. 
Before  Mr.  Baron  Vauqhak. 

MART   GLBDDALL,   BT   HER   NEXT   FRIEND  t, 
8TE0GALL. 

Afedieal  Men.-^Their  liabilUy  far  neghgenae 
and  want  of  sktll. 
This  action  was  brought  by  the  surveon  of 
the  parish  of  Gedding,  as  the  next  fnend  of 
the  plaintiff,  Mary  Gleddall,  who  was  too  poor 
to  bring  the  action  herself  and  was  only  ten 
years  of  age,  aeainst  the  defendant  who  is  a 
Clergyman  and  Perpetual  Curate  of  the  parish 
of  Gedding,  where  ne  also  carries  on  the  pro- 
fession of  h  surgeon  €md  apothecary,  as  a  means 
of  gain,  for  negligently  conducting  himself  in 
endeavouring  to  cure  the  plaintiff  of  an  in- 
flammation, by  means  whereof  it  became  ne- 
cessary to  amputate  the  plaintiffs  leg.  In  the 
month  of  March  last  year  the  plaintiff  had 
been  emploved  in  the  fields  as  a  "dropper," 
that  is,  in  following  a  person  who  "mbbs" 
holes  in  the  fields,  into  which  she  dropped  the 
com  they  are  intended  to  receive — a  mode  of 
sowing  com  very  generally  adopted  in  this 
county.  When  sne  had  been  thus  employed 
for  two  days,  she  complained  to  her  mother  of 
a  pain  in  her  knee  ana  ankle,  and  the  mother 
sent  for  the  defendant  on  Friday  the  23d  of 
March,  for  his  surgical  advice.  After  asking 
the  plaintiff  several  Questions,  the  defendant, 
according  to  the  motner's  account  of  the  inter- 
view, said, "  there  was  a  fracture;  one  of  the 
bones  had  slipped  out  and  in  again,  and  had 
dislocated  three  small  bones  on  the  top  of  the 
foot"  He  bandaged  the  le^  with  some  c^ico, 
and  desired  the  child's  mother  to  send  to  hit 
house  for  some  cooling  lotion,  which  he  di- 
rected to  be  applied  without  intermission 
during  the  night    This  was  done,  but  the 

Z'atiff  got  rapidly  worse,  and  continued 
ughout  the  night  in  great  agony.  The 
leg  was  so  hot  and  inflamed,  that  the  lotion 
**  steamed,"  as  the  witnesses  described  it,  when- 
ever it  was  applied,  and  dried  with  the  utmost 
quickness.  This  treatment  was  continued 
until  Sundav,  the  pain  growing  greater  and 
mater,  and  the  le^  swelung  very  much.  On 
the  Sunday  the  plaintiffs  mother  loosened  the 
bandages,  and  tne  next  day  they  were  wholly 
removed  hj  the  defendant.  Upon  their  being 
taken  off,  it  was  found  that  there  was  a  blister 
on  one  of  the  ankles,  which  on  being  bmced 
gave  out  a  considerable  quantity  of  matter. 
Poultices  were  then  ordered  by  tne  defendant, 
who  also  administered  tonics  and  other  proper 
medicines,  but  the  child  got  very  much  worse,' 
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and  on  the  2d  of  April  the  deftedant  called  in 
Mr.  Cottingham,  a  neighbouring  surgeon,  and 
other  proper  remedies  were  applied.  On  the 
3d  of  April  the  clergyman  of  tne  parish  sent 
wines  to  the  nlaintiff,  and  recommended  the 
calling  in  of  Mr.  White,  the  plaintifTs  next 
friend  in  this  action,  and  who  was  the  parish 
aurffeon,  which  the  plaintifrs  parents  neglected 
to  do.  The  defendant  continued  to  caU  daily 
at  the  house  of  the  plaintiff,  and  to  prescribe 
and  apply  the  proper  remedies  till  Friday,  the 
13th  of  April,  when  Mr.  White  was  called  in. 
•The  next  day  Mr.  White  called  a  consultation 
of  surgeons,  and  it  was  resolved  that  nothing 
but  an  immediate  removal  of  the  diseased  leg 
could  give  them  the  least  hope  of  saving  the 
child's  life :  and  accordingly  Mr.  White  per- 
formed the  operation  immediately.  •  It  was 
then  found  that  there  was  no  fracture  of  any 
bone,  that  the  ligaments  were  entirely  gone, 
and  the  bones  were  in  a  state  of  tliie  most 
dreadful  decay,  arising  from  the  inflammation. 
The  poor  child  rapidly  recovered  after  the  lee 
had  oeen  removed,  and  is  now  quite  welL 
Several  medical  men  were  called  b^  the  plain- 
tiff who  gave  it  as  their  opinion,  judgine  by 
the  evidence,  that  the  defendant  hid  been 
guilty  of  unskilfulness  in  not  applying  leeches 
upon  his  being  first  called  in,  toree  weeks 
before  her  leg  was  renu^ed,  and  in  the  appli- 
cation of  the  bandage.  His  subsequent  atten- 
tion to  and  treatment  of  the  case  was  proper, 
the  want  of  skill  being  said  to  have  been  shown 
in  the  treatment  adopted  when  he  was  first 
called  in  to  attend  the  plaintiff 

It  was  contended  for  the  defendant  that  the 
application  of  the  cooling  lotion  the  very  first 
night  of  his  being  called  in  by  the  plaintiff 
azid  the  subsequent  application  of  poultices, 
atforded  abundant  evidence  of  the  correctness 
of  his  treatment ;  and  that  it  would  indeed  be 
hard  upon  medical  men  if  they  were  to  be 
renderea  liable  for  an  accidental  Mlure  in  a 
case  in  which  they  might  be  engaged.  That 
not  a  single  surgeon  who  saw  we  child  from 
the  time  when  she  was  first  attacked  until  the 
day  when  her  leg  was  removed  had  been  called ; 
for  Mr.  Cottingfaam  was  not  put  into  the  box^ 
although  he  was  in  Court 

Verdwifilir  the  plaintiffs  with  IQL  damages. 


Oanwndgem 
March  30* 

PMie  rights— fFheiher  the  pMie  have  a  right 
^'to  boatj*'  (or  to  rote  their  boats)  on  3uU 
portion  of  the  river  Cam^  u>hieh  lies  between 
Cambridge  and  Grantchester. 

This  was  an  action  of  trespass  for  cutting  a 
chain  belonging  to  the  plaintifiii,  placed  across 
the  river  Cam. 

Plea  that  the  chain  was  placed  across  a 
public  navigable  stream  and  highway,  and 
being  an  oDBtruction  was  a  nuisance  which 
the  defendants  were  justified  in.  removing. 

The  question  involved  in  this  cause  was 
whether  that  portion  of  the  river  Cam  which 


lies  between  Cambridge  and  Grantchester  is  a 
common  and  public  stream,   on  which  the 
public  have  a. right  to  row,  or  whether  the 
plaintiff  had  the  right  to  prevent  its  use  alto- 
gether by  Her  Majesty's  subjects.    The  river 
at  this  part,  as  is  well  known  to  all  who  have 
graduated  at  this  University,  is  very  beantiftil, 
and  terminates  in  the  prc^  and  picturesque 
village  of  Grantchester.     On  one  side  of  it 
stan&  the  village  of  Trumpington,  where  the 
plaintiff  lives,  which  is  the  scene  of  Chaucer's 
*'  Miller  of  Trompington,"  and  of  which  he 
says — 
At  Trompington,  not  far  fro*  Ghrentebri^ge, 
"  Thair  goth  a  brooke,  and  over  that  a  bnaze. 
Upon  the  whiche  brooke  thair  stonta  meUe, 
**  And  this  is  very  sothe  that  I  you  telle." 
This  *'  melle"  stands  to  this  &y  upon  the 
stream,  and  forms  one  of  the  /^rmtiiiof  the 
disputed  part 

The  evidence  for  the  defendant  showed  that 
the  public,  as  well  inhabitants  of  the  town  as 
members  of  the  University,  had  nfrvigated  the 
river  lying  between  Cambridge  and  Grant- 
chester for  a  period  ascending  upwards  to  the 
year  1760.  During  that  time,  most  of  the 
witnesses  had  themselves  been  upon  the  dis- 
puted part  of  the  water  in  boats,  and  all  of 
them  had,  for  various  periods,  seen  it  used  by 
numerous  other  persons,  without  regard  to 
rank  or  degree,  and  without  hindrmce  or  ob- 
struction. The  de^ee  of  user  had  gone  on 
increasing  progressively  as  Uie  popu&tion  of 
the  town  and  Uie  members  of  the  University 
increased.  At  the  beginning  of  the  present 
century  only  a  dosen  public  boats  existed  in 
the  town,  but  forthe  last  30  years  the  exercise 
of  ''boating,"  had  come  into  fashion  among 
the  members  of  the  University,  and  being 
encouraged  by  the  authorities  as  a  healthful 
and  temperate  amusement,  there  are  now  aome 
hundreoB  of  boats,  and  the  defendant  himself 
has  30,  which  he  keeps  stationed  above  the 
mills,  which  stand  on  the  stream  by  Queen's 
College. 

The  witnesses  for  the  plaintiff,  whilst  they 
showed  a  very  great  user  of  the  water  by 
persons  in  boats  for  the  last  15  or  20  years^ 
for  the  most  part  spoke  to  their  having  seen 
no  boats  on  the  surface  before  that  time.  One 
of  his  witnesses,  however,  a  fdlow  of  King's, 
admitted  that  he  had  himself  been  upon  it  in  a 
boat  some  three  or  four  times  towms  the  end 
of  the  last  century;  and  another  tohia  having 
seen  a  fellow  of  Emmanuel  rowed  up  by  hia 
"gyp"  in  the  year  1786. 

The  Lord  Chief  Justice  then  summed  xm 
the  evidence.  The  learned  Judge  observeo, 
that  there-  were  but  thiee  modes  in  which  a 
ri^ht  on  the  part  of  the  public  to  a  way  of 
this  kind  could  be  claimed.  The  first  was  by 
an  act  of  Parliament,  which  did  not  exist  in 
this  case.  The  second,  and  that  whidihad 
been  chiefly  insisted  upon  by  the  defendant, 
was  by  prescription,  in  order  to  support  that, 
the  jury  must  be  satisfied  that  tne  rij^ht 
clanned  had  existed  from  time  immentorial ; 
in  point  of  practiee^  juries  were  justified  in 
presundbgi  and  ought. to  piresnme,  Attt  ^e 
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right  is  immemorial,  if  it  appear  to  their  satis- 
faction  that  as  far  back  as  tne  memory  of  living 
witnesses  extends  the  right  has  been  freely 
and  onintemiptedly  enjoyed.  If  therefore 
they  were  satisfied  that  as  far  back  as  the  evi- 
dence of  living  men  extends  this  river  had 
been  used  as  a  public  navigable  river  by  every- 
body who  had  occasion  to  nse  it,  their  verdict 
must  be  for  the  defendant.  Wherever  we  find 
that  any  right  has  been  exercised  for  a  very 
long  j^riod  Of  time,  it  behoves  juries  to  refer 
that  nght  to  a  foundation  on  which  it  may 
]awfull)r  stand,  if  thev  can  do  so ;  and,  if  there 
be  notmnff  to  show  uat  it  cannot  have  had  its 
origin  in  me  manner  stated,  to  give  support  to 
it    Unless  they  did  so,  many  valuable  rights, 


public  as  well  as  private,  which/depended  on 
usage  only,  would  be  lost  The  third  mode 
in  which  a  right  of  this  nature  could  be  estab- 
lished was  by  proof  of  a  dedication,  on  the 
nart  of  the  owner  of  the  river,  to  the  public. 
No  particular  length  of  time  during  which  the 
public  had  been  allowed  to  enjoy  the  right 
was  necessary  to  be  shown  in  order  to  prove  a 
dedication ;  but  the  jury  must  be  satisned  that 
the  plaintiff,  either  by  himself  or  his  agent, 
with  a  full  knowledge  of  the  circuoostances, 
had  abandoned  and  dedicated  the  right  to  the 
public. 

VenUct/or  the  plaintiffs  thus  negativing  the 
right  of  the  publie  to  row  their  boats  on  the  river 
m  question. 


COURT  OF  COMMON  PLEAS.  . 

Sittings  at  Nisi  Priue  appointed  in  Middlesex  and  Londoii,  before  the  Ridbit  Hon.  Sir  N. 
C.  Tindu,  Knight,  Lord  Cnief  Justice  of  her  Majesty's  Court  of  Common  Tleas,  at  West- 
minster, in  and  after  Easter  Term,  1839 : — 


nr  TERM. 


Middleeex. 

Wednesday April  24 

Wednesday    ^ May    1 


London* 

Friday April  25 

Friday May    3 


AFTEft  TERM. 


Middleeex. 
Thursday  ......    ^    .    Ma^    9    |    Friday 


London, 


May  10 


N.  B.  The  Coort  will  sit  at  10  o'clock  in  the  forenoon  on  each  of  the  days  in  term,  and  at 
half-past  9  precisely  on  each  of  the  days  after  term. 

The  causes  in  the  list  for  each  of  the  above  sitting  dajrs  in  term,  if  not  disposed  of  on  those 
days,  will  be  tried  by  adjournment  on  the  days  following  each  of  such  sitting  days. 

On  Friday,  the  Knhof  May,  in  London,  no  causes  will  be  tried,  but  the  Court  will  adjourn 
to  a  future  day. 


EXCHEQUER  OF  PLEAS. 

Sittinn  in  Middlesex  and  London  before  the  Right  Hon.  James  Lord  Abinger,  Chief 
Baron  of  her  Majesty's  Court  of  Exchequer,  in  and  after  Easter  Term,  1839 : — 


IN  TERM. 


Middlesex. 

Ist  Sittings   .    .    Wednesday  .  .  April  17 

By  adjoonunent  (if  necessary.) 

Thursday     .  .  April  18 

Friday     .    .  .  April  19 

Saturday      .  .  April  20 

2d  Sittings    .    .    Monday  .    .  .  April  29 

By  adjournment  (if  necessary.)   « 

Tuesday  .    .  .  April  90 

Wednesday  .  .  May     1 

Thursday     .  .  May    2 


London. 


1st  Sittings   .    .    Wednesday  .    .    April  24 
By  adjournment  (if  necessary.) 

Thursday     .    .    April  25 


2d  Sittings    .    .    Saturday      .    .    May    4 
By  adjournment  (if  necessary.) 

Monday       .    .    May    6 


Thursday 


AFTER  TERM. 

May    9    |    Friday,  May  10,  to  adjourn  only. 


No  Special  Juries  will  be  taken  m  or  after  Easter  Term  (Revenue  Causes  excepted.) 
The  Coort  will  sit  daring  Term  at  10  o'clock. 
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To  CorreipondmU^  ^e. 


TO  CORRESPONDENTS. 


"iSiir/or/— Thanks. 

J.  C.  "  Private  and  wnfideniial^  is  an 
advertisement. 

''H.  D.  M."  should  be  aware  that  this 
paper  is  a  newspaper,  and  as  such  goes  post- 
free  throughout  the  United  Kingdom.  It 
muit  therefore  contain  an  advertisement 
which  we  have  nothing  to  do  with;  the 
department  for  advertisements  being  under 
the  sole  control  of  our  publishers. 


TO  SUBSCRIBERS. 

A  complete  Index  to  this  work,  with  a 
Title  Page,  will  be  published  ever7  ^^ 
months. 

This  Paper  will  be  forwarded,  postage 
free,  to  any  part  of  the  United  Kingdom,  to 
Annual  Subscribers.  Subscriptions,  1/.  10«. 
for  the  year,  to  be  paid  in  advance. 


Just  PvhUshed,  Price  2»,  6d:, 

PART  V. 

THE    LEGAL    GUIDE. 

Nos.  18,  19,  20,  21,  and  22. 

CONTAINING  an  Oririnal  Essay  upon 
the  New  Statute  of  Limitations  relat- 
ing to  Real  Property,  illustrated  by  the 
Opinions  of  Conveyancers,  and  shewing  in 
wnat  manner  the  Courts  are  disposed  to  give 
effect  to  that  Statute.  —  Also  an  Oriffinal 
Essay  upon  the  present  State  of  the  Law 
governing  the  Liabilities  of  Leeal  and  Equit- 
able Mortgages,  occasioned  by  Flight  v. 
Bentley,  being  overruled.— The  Practice  of 
Solicitors  ''attesting  Petitions"  in  Bank- 
ruptcy.— The  Practice  of  instituting  Suits 
•  by  Femes  Covert,  —  New  Forms  of  Writs 
under  1  &  2  Vict  c.  110.  s.  20.— Judgment  of 
Sir  H.  Jenner  in  the  Will  case  of  James 
Wood,  of  Glocester,  Banker. — Important  De- 
cision upon  Attomies'  Certificates.  —  New 
Sections  of  the  Insolvent  Act  coming  into 
Operation. — ^Law  relating  to  the  Brokers  of 
London. — Reports  of  Practical  Cases  at  the 
Assizes^ — List  of  Sheriffs. — Leeal  Business  in 
Parliament,  and  Index  to  the  Part. 

John  Richards  &  Co.,  194,  Eleet  Street 


Just  published  in  8vo.  price  18s.  boardt. 

COMMENTARIES  on  the  LAW  of  BAIL- 
MENTS,  with  illustrations  from  the  Cinl 
and  Foreign  Law.-  By  the  Honourable  Mr. 
Justice  Story,  LL.D.,  Dane  Professor  of  Law 
in  Harvard  University;  Edited  by  R.  Char- 
nock,  Esq.  of  Gray's  Inn. 

"  Let  us  take  this  opportunity  of  recommend- 
ing Mr.  Charnock's  edition  of  an  elegant, 
elaborate  and  learned  treatise,  more  compre- 
hensively and  philosophically  handled  than  is 
usual  in  England  with  Legal  Works:*-^ Spectator. 
"The  Legal  profession  will  perceive  with 
pleasure,  the  facility  given  to  an  extended  ac- 
quainUnce  with  this  excellent  work  of  a  dis- 
tinguished American  Writer."— Jwrw^ 

"  We  have  again  to  thank  Mr.  Chamock  for 
this  great  benefit  which  he  has  conferred  on  the 
profession :  we  have  no  doubt,  that  from  other 
quarters,  and  from  the  lips  of  individuals  much 
higher  than  we  are,  the  same  sentiment  will  be 
repeated,  and  we  think  it  will  require  some 
greater  ingenuity  thsLU  prejudice  or  eiity,  however 
practised,  to  find  grounds  for  ought  but  com- 
mendation in  this  best  result  of  his  zeal  and 
industry."—  Monthly  Law  Magazine. 

"  The  Legal  profession  is  indebted  to  Mr. 
Chamock  of  the  Temple,  for  this  valuable 
addition  to  our  best  class  of  Law  books. 

*•  The  Editor  disclaims  any  merit  for  the  psrt 
he  has  performed  ;  but  the  man  whose  extensive 
reading  enables  him  to  introduce  a  good  book, 
such  as  Dr.  Story's,  to  the  British  Public,  and 
who  risks  the  cost  of  iu  publication,  deserves  at 
least  as  much  praise  as  he  who  publishes  the 
offspring  of  his  own  brain ;  in  the  department  of 
Law  books  it  is  not  so  much  new  works  as  good 
ones  which  are  required.  We  cordially  recom- 
mend this  work  to  the  notice  of  a  discerning 
and  intellectually  advancing  piofession." — 
Weekly  True  Sun. 

*«A  veiy  valuable  work."— Lmo  Magasine, 

WOODESSON'S    LECTURES  ON  THE 
LAWS  OF  ENGLAND. 

By  W.R.  Williams,  D.C.L.  Fellow  of  Queen's 
College,  Oxford,  and  Vinerian  Fellow. 

3  Vols.  12mo.  Price  20*. 

"Dr.  Williams  has  ably  performed  his  task, 
adding  illustrative  notes  to  the  text,  and  com- 
prising in  the  present  work  the  first  Six  Lec^ 
tures  on  Jurisprudence,  originally  published  in 
a  separate  rolume,'*— Spectator. 

John  Richards  and  Co.,  194^  Fleet  Street 


Printed byALiXANDiR  Elder  Murray,  Friotor.at  his 
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194.  Fleei-street,  io  the  Parish  of  SU  DantUiiVin- 
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SATURDAY,  APRIL  13,  1839. 


MORTGAGORS  AND  MORTGAGEES. 

An  Essay 

Upon  the  Character  in  which  a  Mortqagob 

IN  Possession  may  he  eaneidered, 

iCmtinutdfrcm  p.  366.) 

WE  will  proceed  to  follow  up  our 
engagement  bj  showing  that  the 
fVMfV  fact  of  a  mortgagee  having  received 
interest  down  to  a  time  later  than  the  day 
of  the  demise  laid  in  the  declaration  does 
KOT  amount  to  a  recognition  by  him  that 
the  iBortgagofr  or  his  tenant  vras  in  lawful 
possession  of  the  premises  till  the  time  when 
sueh  interest  was  paid,  and  consequently  is 
NO  defence  to  an  ejectment.  This  was 
determined  after  the  case  we  stated  in  our 
last.  In  Doe  dem.  Rogers  v.  Cadwallader, 
where  we  find  that  the  wife  of  the  lessor  of 
the  plaintiff  was  mortgagee  of  the  premises 
in  questi(m  by  a  deed,  dated  the  7th  of 
May,  1828,  (before  her  marriage.)  In- 
terest was  pajrable  on  the  25th  of  December 
eyexy  year,  and  on  the  15th  January,  1831, 
the  husband  of  the  mortgagee,  had  admitted 
thai  he  and  his  wife  had  been  pud  all  in- 
terest up  to  the  25th  December,  1830 ;  the 
demise  was  kid  on  the  1st  of  July,  1830; 
the  defendant  was  tmami  to  the  mortgagor^ 
and  it  was  contended  on  the  authority 
c/  the  eaee  Uut  cited^{a)  as  an  answer  to 
the  action  of  ejectment  brought  by  the 
plaintiff,  that  it  was  not  maintainable,  be- 


ToL.  I. 


(a)  Ante,  p.  355.; 


cause  it  was  not  competent  to  a  mortgagee 
to  treat  the  mortgagor  or  his  tenants  as 
trespassers  at  any  time  during  which  their 
lawful  possession  had  been  recognised,  and 
that  the  mortgagee  having  received  the  in- 
terest on  the  mortgage  money  to  the  25th 
Dec.  1830,  had  thereby  acknowledged,  that, 
to  that  time,  the  defendant,  the  tenant  of 
the  mortgagor,  was  in  lawful  possession  of 
the  premises.  The  action  was  tried  before 
Patteson,  J.  at  the  Salop  Spring  Assizes, 
1831,  who,  on  the  authority  </  the  eaee 
Uut  citedy  nonsuited  the  plaintiff,  but  with 
liberty  to  move  the  court  for  a  verdict 
in  his  favour.  Upon  shewing  cause 
upon  a  rule  that  had  been  accordingly  ob- 
tained, Lord  Tenterden^  in  delivering  judg- 
ment, said,  (b)  *'I  think  this  case  is  not 
governed  by  that  of  Doe  dem.  Whitaker  e. 
Hales.  There  the  defendant,  in  order  to 
shew  that  he  was  not  a  trespasser  on  the 
25th  of  Deo.  1820,  proved  that  in  April, 
1830,  he  was  in  possession  of  the  premises, 
and  that  an  agent  of  the  lessor  of  the  plain- 
tiff called  on  him,  demanded  payment  of 
interest  on  a  mortgage  to  the  lessor  of  the 
plaintiff  and  received  money  eo  nomine 
as  interest,  the  defendant  being  required 
to  pay  it  instead  of  rent  to  the  mortgagor. 
Lord  C.  J.  Tindal^  after  stating  these 
facts,  observes,  '^  This,  therefore,  was  a 
demand  made  by  the  agent  of  the  mortgagee, 
and  vTith  full  knowledge  of  all  the  circum- 
stances of  the  parties,  namely,  that  the 


{h)  S.  C.  2  Ban.  &  Adolp.  473. 
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defendant  was  tenant  to  the  mortgagor,  and 
not  to  the  lessor  of  the  plaintiff;  and  if  a 
party  employs  an  agent  who  has  full  know- 
ledge of  circumstances,  it  must  be  pre- 
sumed that  the  principal  has  the  same 
knowledge.  So  that  the  lessor  of  the  plaintiff 
having  recognised  and  availed  himself  of  the 
possession  of  the  defendant  so  late  as  April, 
1 830, cannot  treat  him  as  trespasser  in  1 829.** 
That  case  is  very  distinguishable  from  the 
present.  The  evidence  in  this  case  was 
only  that  the  mortgagee  had  received  in- 
terest on  the  money  advanced  by  him  for  a 
period  covering  the  1st  of  July,  1830,  the 
day  of  the  demise  mentioned  in  the  decla- 
ration. By  so  receiving  the  interest,  he  did 
NOT  recognise  the  defendant  as  a  person  in 
lawful  possession  of  the  premises;  nor  did 
he  avail  himself  of  that  possession  to  obtain 
payment  of  the  interest.** 

Littledaley  J.  observed,  that  he  was  not 
prepared  to  go  to  the  leiigth  which  the 
Court  of  Common  Pleas  appeared  to  have 
done  in  Doe  9.  Hales. 

Parke^  J,  said,  the  proof  was,  that  there 
had  been  a  payment  of  interest  in  respect  of 
the  original  debt,  but  that  was  no  recognition 
of  the  right  of  mortgagor,  or  his  tenant,  to 
hold  possession  of  the  premises.  Doe  «. 
Hales  only  shewed,  that  where  the  mort- 
gagee recognises  a  party  as  being  in  lawful 
possession  of  the  premises  at  a  given  time, 
it  is  not  competent  to  him  to  say  afterwards 
that  at  that  time  he  was  a  trespasser.  Here 
the  lessor  of  the  plaintiff  never  recognised 
the  defendant  as  being  in  lavdul  possession. 

Taunton^  J,  observed  that  the  evidence 
that  the  mortgagee  had  received  interest 
on  the  money  lent  and  advanced  by  him  was 
no  acknowledgment  on  his  part  that  either 
the  mortgagor  or  his  tenant  were  in  lawful 
possession  of  the  premises  mortgaged.  And 
the  ruU  woi  made  abiolute.  So  that  the 
result  of  this  case  would  seem  to  establidi 
that  mere  receipt  of  interest  by  the  mortga- 
gee, coupled  with  no  other  fiict,  would  not 
be  evidence  fit  to  be  left  to  the  jury,  on  the 
question  of  recognition. 

It  must  be  observed  in  the  latter  case, 
that  Lord  Tenterden  took  some  pains  to 
dittinguitk  it  from  Doe  dem.  Whitaker  «. 
Hahs.      The  qusttiany  therefore,  is  whether 


the  mortgagee  having  recognised  the  tenant 
of  the  mortgagor,  as  hii  tenant,  appears  to 
be  a  question,  more. of  fact,  than  of  law, 
and  probably  would  be  left  to  the  conn- 
deration  of  the  jury,  provided  there  were 
any  evidence  fit  to  be  submitted  to  them. 
When  once  it  has  been  proved  that  the 
mortgagee  has  recognised  the  tenant  of  the 
mortgagor  as  hi$  tenant,  he  cannot  treat 
him  as  a  tort/eatoTy  nor,  if  he  elect  to  treat 
him  as  a  tort  feasor^  can  he  maintain  any 
demand  against  him  in  which  he  is  charged 
as  a  tenant;  a  man  cannot  be  treated  at 
once  both  as  a  tenant  and  a  trespasser.  The 
doctrine  is  most  elaborately  treated  by 
Buller,  J.  in  Birch  v.  Wright,  (c)  which 
was  an  action  for  use  and  oocnpstion, 
tried  at  the  sittings  at  Westminster  after 
Easter  Term,  ]78($,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the 
opinion  of  the  court.  The  defendant,  be- 
fore the  18th  of  July,  1777,  was  tenant 
from  year  to  year  to  Mr.  Bowes,  at  the 
yearly  rent  of  223/.  10#.  payable  half  yearly 
on  the  12th  of  May  and  the  22d  of  Not. 
On  the  18th  of  July,  1777,  Mr.  Bowes  and 
his  wife  Lady  Strathmore  granted  annuities 
to  several  persons  for  the  life  of  Lady  Stratli- 
more,  and  they  covenanted  to  levy  a  fine  to 
the  use  of  the  plaintiff  and  another  person 
then  dead,  upon  trust  to  receive  the  rents 
and  pay  the  annuities  out  of  them,  and 
then  to  pay  the  residue  to  Mr.  Bowes  and 
Lady  Strathmore,  and  a  fine  was  levied 
accordingly.  The  defendant  paid  aU  the 
rent  which  was  due  on  the  22d  November, 

1784,  except  81/.  15#.  to  Mr.  Bowes,  which 
sum  of  81/.  159,  was  still  unpaid;  and  no 
rent  had  been  paid  by  the  defendant  since 
that  time.  In  May,  1785,  the  plaintiff 
brought  an  ejectment  against  the  defendant, 
and  laid  the  demise  on  the  6ih  of  April, 

1785.  Judgment  was  had  in  Trinity  Term, 
1785,  and  in  September,  1785,  the  plaintifis 
gave  notice  to  defendant  of  their  title,  and 
required  him  to  attorn  to  them  and  t&  pay 
them  the  money  already  in  his  hands:  but 
the  defendant  refused  to  attorn,  and  there- 
upon a  writ  of  possesion  was  exeented,  and 
the  defendant  quitted  the  premises  men- 


(«)  1  Term  Rep.  978. 
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tioned  in  the  dedamtion.  Lady  Stnitbmore 
was  still  ItYing,  and  the  question  for  the 
opinion  of  the  Conrt  was,  whether  the 
plaintiff  was  entitled  to  recover  any  and 
wliat  smn  of  money  in  the  action? 

To  the  judgment  delivered  by  Mr.  Justice 
BuLLER  we  particularly  direct  the  attention 
of  our  readers.    His  lordship  said. 

Upon  this  case  two  questions  have  been 
agreed ;  1st,  Whether  the  plaintiff  is  entitled 
to  any  of  the  rents  and  profits  of  the  lands 
occupied  by  the  defendant?  And  2dly, 
Sopposing  him  to  be  entitled  to  them,  whe- 
ther he  can  recover  them  in  this  form  of 
action?  ' 

The  material  thing  to  be  considered  is, 
who  are  the  parties  in  the  business,  and 
what  are  tbeir  respective  interests  ? 

First,  I  will  begin  with  the  defendant, 
who  is  the  tenant.  He  originally  came  into 
the  estate  as  tenant  from  year  to  year  to  Mr. 
Bowes;  he  was  so  at  the  time  of  the  con- 
veyance from  Mr.  Bowes  to  the  plaintiff, 
and  he  continued  to  hold  the  estate  as  such, 
without  any  new  agreement  or  notice  of  the 
conTe3rance  till  the  ejectment  was  brought. 
Whilst  he  was  tenant  to  Mr.  Bowes,  he 
dearly  was  entitled  to  six  months'  notice 
before  the  end  of  a  year  to  quit,  and  he 
could  not  iiave  been  turned  out  without  it. 
I  hold  that  he  was  entitled  to  the  same 
notice  from  the  plaintiff  before  he  could  be 
OTicted ;  for  as  the  plaintiff  chiims  under  a 
conveyance  from  Mr.  Bowes,  he  cannot  be 
m  a  better  situation  than  Mr.  Bowes  him- 
self was.  He  stands  exactly  in  the  place  of 
Mr.  Bowes,  with  this  difference,  that  his' 
title  IS  subsequent  to  the  title  of  the  defen- 
dant. I  mention  this  difference  only  for 
the  purpose  of  at  once  laying  the  case  of 
Keech  and  Hall,  (J)  out  of  the  question. 
There  a  mortgagor  made  a  lease  for  yean 
fiJimqiuent  to  Hu  mortgage^  and  that  lease 
was  holden  to  be  void  as  against  the  mort- 
gagee. In  this  case  I  consider  the  defen- 
dant as  holding  during  all  the  time  under  a 
demise  made  h^ore  the  convejranoe  to  the 
plaintiff*;  for  if  a  tenant  from  year  to  year 
holds  for  Ibnr  or  five  years,  either  he  or  his 
landlord  at  the  ezpizaticm  of  that  time  may 


! 

\{4)  See  tntei  p.  369. 


dedare  on  the  demise  as  havmg  been  made 
for  such  a  number  of  years.  So  it  is  ex- 
pressly laid  down  by  the  court  in  Legg  9. 
Strudwick,  Salk.  414;  though  in  the  next 
preceding  page  there  are  two  cases,  which  at 
first  seem  to  have  been  determined  other- 
wise; the  one  in  the  Court  of  Common 
Pleas,  the  other  by  Holt,  C.  J.  at  Nin 
Prius;  but  those  are  short  loose  notes 
jumbled  together  with  others,  and  not  to  he 
relied  on.  Besides,  when  those  cases  are 
examined  they  will  be  found  not  to  contra- 
dict the  case  of  Legg  9.  Strudwick.  That  in 
the  Common  Pleas  was  Bellasis  and  Bur- 
bruch ;  and  Salkeld  states  it  thus :  on  a  lease 
made  for  a  year,  and  so  from  year  to  year  so 
long  as  both  parties  pleased,  it  was  adjudged 
a  lease,  for  two  years,  and  afterwards  at 
will.  The  same  case  is  reported  in  Lutw. 
213.  and  it  was  an  action  for  a  rescue;  and 
the  plaintiff  stated  in  his  declaration  a  de- 
mise for  a  year  and  so  from  year  to  year, 
&c.  and  he  distrained  for  a  year  and  a  half's 
rent.  It  was  objected  that  the  lease  deter- 
mined at  the  end  of  one  year,  and  so  the 
plaintiff  could  not  distrain  for  the  rent  of 
that  year  and  half  a  year  more:  but  it  was 
answered,  and  so  agreed  by  the  court,  that 
it  was  agood  lease  for  two  jeaxsattheUast. 
Two  years  covered  the  whole  time  which 
was  material  in  that  case;  it  was  quite  un- 
necessary to  say  what  would  be  the  effect  of 
the  lease  after  the  two  years,  and  therefore 
the  court  said  nothing  about  it,  much  less 
did  they  say  that  after  the  two  years  it  was 
only  a  lecue  at  wUl:  on  the  contrary,  the 
expression  of  at  the  Least  imports  that  it 
might  be  good  for  more.  The  other  is  a 
case  said  to  have  been  determined  by  Holt^ 
C.  J.  at  Niii  Prius  at  Lincoln ;  and  Salkeld 
reports  it  thus ;  if  A  demise  lands  to  B  for 
a  year,  and  so  from  year  to  year,  this  is  not 
a  lease /or  two  years  and  afterwards  at  will^ 
but  it  is  a  lease  for  every  particular  year^ 
and  after  the  year  is  b^un  the  defendant 
cannot  determine  the  lease  before  the  year  is 
ended.  But  in  a  lease  at  will,  the  defendant 
may  determine  his  will  after  the  pa3rment  of 
his  rent  at  the  end  of  a  quarter,  but  not 
in  the  beginning,  lest  his  lessor  should  lose 
his  rent.  In  that  case  the  question  seemii 
to  have  been,  whether,  after  the  third  year 
eb2 
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oommenoed,  the  lessor  was  enHded  to  the 
whole  year's  rent,  and  Holt  held  that  he 
was;  because  the  tenant  could  not  deter- 
mine the  estate  in  the.  middle  of  the  year. 
And  the  expression  for  every  particular 
year  does  not  mean  that  such  a  lease  operates 
as  a  distinct  demise  for  each  year  separately, 
but  that  when  a^y  year  has  commenced,  it 
is  good  for  the  whole  of  that  year.  Besides, 
if  the  case  admitted  of  any  other  construc- 
tion, yet  after  Legge  and  Strudwick,  which 
was  decided  by  Holt  himself  in  this  court 
ten  years  afterwards,  it  is  impossible  to 
entertain  a  doubt  about  it.  It  would  be 
unjust  to  a  tenant  to  say  he  should  be 
tamed  out  by  the  assignee  of  a  reversion,  or 
by  any  person  claiming  under  his  lessor, 
when  he  could  not  be  turned  out  by  the 
lessor  himself.  On  the  other  hand,  it  is  no 
injustice,  it  is  no  hardship  on  the  assignee 
to  say  he  must  comply  with  the  same  rules 
and  conditions  as  the  person  of  whom  he 
bought,  has  subjected  himself  to. 

*'  Whether  the  plaintiff  be  considered  as  a 
mortgagee  only,  or  as  a  purchaser  or  as- 
signee of  the  reversion,  it  will  make  no  dif- 
£effenoe  in  this  part  of  the  case.  His  title 
first  accrued  in  July,  1777 ;  it  was  too  late 
then  to  give  notice  to  the  defendant  to  quit 
at  the  end  of  the  current  year,  for  that  ex- 
pired on  the  22d  of  November.  The  defen 
dant  therefore,  at  the  time  that  the  Plaintiff's 
title  accrued,  had  as  permanent  an  interest 
in  the  estate  until  the  22d  November  1778, 
as  if  it  had  been  leased  to  him  by  deed 
until  that  time.  He  had  also  a  further  in- 
terest in  it,  unless  determined  by  six  months' 
notice  previous  to.  that  time ;  which  notice 
never  having  been  given,  be  continued 
rightful  tenant  to  bovm  oim,  down  to  the 
time  that  the  ejectment  was  brought. 

This  brings  me  to  consider  who  is  en- 
titied  to  the  rent  ?  That  depends  on  the 
nature  and  effect  of  the  conveyance  from 
Mr.  Bowes  to  the  Plaintiff,  and  the  open^ 
tion  of  the  stat.  of  the  4th  Anne,  c.  16. 
And  whether  it  be  considered  as  a  mort- 
gage, or  as  an  absolute  grant  of  the  revernon, 
in  my  opinion  it  will  make  no  difierenoe. 
Tbenr  is  in  some  respects  an  analogy  be- 
tween this  case  and  the  case  of  a  mortgagee, 
for  it  is  a  security  for  money ;  the  annuities 


or  rents  are  to  be  paid  out  of  the  rents  and 
profits,  and  then  the  remainder  of  those 
rents  and  profits  is  to  be  paid  to  Mr.  Bowes. 
So  in  the  case  of  a  mortgagee,  until  the 
principal  is  called  for,  the  interest  is  to  be 
paid  out  of  the  rents  and  profits,  and  the 
remainder  is  to  be  retained  by  the  mort- 
gagor. In  both  cases  the  borrower  would 
be  liable  to  pay  it,  if  the  rents  and  profits 
were  not  sufficient ;  but  that  is  by  virtue 
of  the  covenant.  In  other  respects  this  case 
is  not  at  all  like  a  mortgage ;  for  a  mort- 
gage is  alwajTS  in  its  nature  redeemable, 
but  these  annuities  are  not  made  so.  And 
I  hold  that  this  is  a  grant  of  the  revernon^ 
and  not  a  mortgage.  But  I  vrill  first  state 
how  the  case  would  stand,  supposing  Mr. 
Bowes  and  the  plaintiff  are  to  be  considered 
as  mortgagor  and  mortgagee.  In  that  light 
it  would  be  said  that  there  is  an  implied 
agreement  between  the  mortgagor  and  the 
mortgagee,  that  the  mortgagor  shall  hold  as 
tenant  at  teill  to  the  mortgagee,  paying  the 
interest  from  time  to  time,  and  the  prin- 
cipal when  called  for. 

If  the  mortgagor  be  tenant  at  will,  he  is 
entitled  to  the  rents  and  profits  till  that 
will  is  determined;  and  whenever  the  will 
is  determined,  it  cannot  have  relation  back 
to  a  former  time ;  because  that  would  be  by 
a  subsequent  hct  to  make  an  estate  tortious, 
which  was  rightful  at  the  time  it  existed. 
That  a  mortgagor  has  often  been  called 
tenant  at  will  to  the  mortgagee  in  courts  of 
hiw  and  equity,  is  undoubtedly  true,  but  I 
think  inaccurately  so,  and  the  expresmon 
has  been  used  when  it  vras  not  very  material 
to  ascertain  what  his  powen  or  interest 
were,  or  to  settie  with  any  great  precision 
in  what  respects  he  did,  and  in  what  re- 
spects he  di4  not,  resemble  a  tenant  at  wilL 
In  old  cases  he  is  sometimes  called  tenant  at 
will,  and  sometimes  tenant  at  sufierance. 
In  Keech  v.  Hall,  Wallace  called  him  the 
agent  of  the  mortgagee,  and  Lord  Mansfield 
stoted  him  to  be  tenant  at  will  to  some 
purposes,  but  not  to  others.  In  Moss  «. 
Ghillimore,  Lord  Mansfield  said,  a  mortgagor 
is  not  in  reality  a  tenant  to  the  mortgagee; 
if  he  were  he  must  pay  rent,  but  that  is 
not  so.  To  many  purposes  he  is  like  tenant 
at  willf  but  he  does  not  pay  rent ;  he  must 
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/Mty  xnUrut  only.  Mr.  Juvtice  Ashunt 
said,  ^^in  Boine  respects  a  mortgagor  is 
strictlj  tenant  at  will  :'*  but  that  is  not  so 
here,  for  the  mortgagor  is  not  in  possession, 
and  there  cannot  be  a  tenant  to  a  tenant  at 
will.  If  a  tenant  at  will  leases,  it  deter- 
mines the  wilL 

{To  he  emiinued^ 


TO  THE   BDITOB  OF  THE  LEGAL  GUIDE. 

ANSWER  TO  TROBLEM  XXII. 

OfvihfU  do  Incorporeal  IfereditamenU 
connet? 

An  incorporeal  hereditament  is  a  right  issu- 
ing out  of  a  thing  corporeal  (whether  real 
or  personal),  or  concerning,  or  annexed  to, 
or  ezerciseable  within  the  same,  (Co.  Litt. 
19,  20.) 

Incorporeal  hereditaments  are  principally 
of  eight  sorts:  1,  Advowsons;  2,  Tithes; 
3,  Commons ;  4,  Ways ;  5,  Offices ;  6,  Dig- 
nities ;  7,  Franchises ;  8,  Rents  (a) ;  all  of 
which  I  will  here  shortly  explain. 

1.  And  first  as  to  Adtowsoits.  An  ad- 
Towson  is  a  right  of  presentation  to  a  church 
or  ecclesiastical  benefice,  (1  Inst.  17,  b.) 

The  right  of  presentation  and  nomination 
to  a  church,  although  sometimes  confounded, 
are  distinct  things.  Presentation  being  the 
offering  a  clerk  to  the  bishop,  whilst,  nomi- 
nation is  the  offering  a  clerk  to  the  patron. 

Advowsons  are  either  appendant^  or,  in 
ffroes.  An  advowson  appendant  b  the  right 
of  presentation  which  was  originally  allow- 
ed  to  the  persons  who  built  or  endowed  a 
cEurch,  and  became  by  degrees  annexed  to 
the  manor  in  which  it  was  erected ;  and,  as 
the  endowment  was  supposed  to  be  parcel 
of  the  manor,  and  held  of  it,  the  right  of 
presentation  passed  with  the  manor,  from 
whence  the  advowson  was  said  to  be  appen- 
dant to  the  manor.  But  where  the  pro- 
perty of  an  advowson,  has  been  once  separ- 
ated from  the  manor  to  which  it  was  ap- 
pendant by  any  legal  conveyance,  it  is  then 
an  adyowson  in  ^ots^  and  never  can  be  ap- 


(•)  Besides  IheM,  Sir  W.  BUckstona  hu  added 
iwo  others,  namely,  Corodiet  or  Pensioot,  and  An- 
nmtam.    (See  Black.  Com.  vol.  ii.  p.  40.) 


pendant  again  except  in  a  few  cases  men- 
tioned in  Cruise's  Digest,  p.  5. 

2.  As  to  Tithes.  Tithes  are  defined  to 
be  the  tenth  part  of  the  increase  yearly 
arising  and  renewing  from  the  profits  of 
lands,  the  stock  upon  lands,  and  the  per- 
sonal industry  of  the  inhabitants,  and  are 
divided  into  great  and  small  tithes;  the 
former  of  which  is  paid  to  the  rector,  and 
the  latter  is  usually  paid  to  the  vicar  of  the 
parish,  unless  there  is  a  custom  to  the  con- 
trary, or  the  tithes  are  granted  to  some 
other  person.  In  consequence  of  the  6  & 
7  W.  4.  c.  71,  which  makes  provision  for 
granting  a  rent  charge  (b)  in  Heu  of  tithes, 
I  shall  not  trouble  the  reader  with  any  thing 
further  relating  to  them. 

3.  Common,  or  Right  of  Common,  is  a 
privilege  which  one  or  more  persons  have  to 
take  or  use  some  part  or  portion  of  that 
which  another  person's  lands,  waters,  woods, 
&c.,  produce. 

By  the  2  &  3  W.  4.  c.  71.  e.  1.,  it  is  en- 
acted, that  claims  to  right  of  common  and 
other  profits  d  prendere^  shall  not  be  de- 
feated after  tliirty  years'  enjoyment,  by  shew- 
ing the  commencement  thereof,  and  that, 
after  sixty  years'  enjoyment,  the  right  shall 
be  absolute,  unless  had  by  consent  or  agree- 
ment. 

i.  Common  of  Pasture  is  a  right  of  feed- 
ing one's  beasts  on  another's  lands ;  for  in 
those  waste  grounds,  which  are  usually 
caUed  commons,  the  property  of  the  soil  is 
generally  in  the  lord  of  the  manor.  Thb 
kind  of  common  is  either  appendant,  ap- 
purtenant because  of  vicinage,  or  in  gross, 
(Co.  Litt.  122.) 

Common  appendant  is  a  right  annexed  to 
the  possession  of  land,  by  which  the  owner 
thereof  is  entitled  to  feed  his  beasts  on  the 
wastes  of  the  manor,  and  can  only  be  claim- 
ed by  prescription,  (1  Rol.  Ab.  396.) 

Common  of  pasture  is  regularly  annexed 
to  arable  land  only ;  yet  it  may  be  claimed 
as  appendant  to  a  manor,  farm,  or  carve  of 
land,  though  it  contain  pasture,  meadow,  or 
wood ;  for  it  will  be  presumed  to  have  all 
been  originally  arable  (4  Rep.  37.  a.) 


(6)  Ax  to  the  nature  of  a  rent  charge,  lee  poett 

"  RBNTt." 
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Common  appurtenant  ariaeih  from  no 
connexion  of  tenure,  nor  from  any  absolute 
necessity ;  but  may  be  annexed  to  lands  in 
other  lordships  (Cro.  Car.  482 ;  1  Jon.  397), 
or  extend  to  other  beasts  besides  such  as 
are  generally  commonable.  This  not  arising 
from  any  natural  propriety  or  necessity,  like 
common  appendant,  can  only  be  claimed  by 
usage  and  prescription,  (Co.  Litt.  121, 122.) 

Common  because  of  vicinage^  or  neigh- 
bourhood, is,  where  the  inhabitants  of  two 
townships,  which  lie  contiguous  to  each 
other,  have  usually  intercommoned  with  one 
another ;  the  beasts  of  one  straying  mutually 
bto  the  other  8  fields  without  any  molesta^ 
tion  from  either.  This,  therefore,  being 
only  a  permissive  right,  either  township 
may  inclose  and  bar  out  the  other,  though 
they  have  intercommoned  time  out  of  mind 
(c)— (2  Bl.  Com.  33.) 

Common  in  grossy  or  at  large,  is  such  as 
is  neither  appendant  nor  appurtenant  to 
land,  but  is  annexed  to  a  man's  possession ; 
being  granted  to  him  and  his  heirs  by  deed ; 
or  it  may  be  claimed  by  prescriptive  right, 
or  by  a  parson  of  a  church,  or  the  like  cor- 
poration sole.  This  is  a  separate  inheritance, 
entirely  distinct  from  any  landed  property, 
and  may  be  vested  in  one  who  has  not  a 
foot  of  ground  in  the  manor,  (Ibid.) 

iL  Common  of  estovers^  is  a  right  of  tak- 
ing necessary  housebote,  ploughbote,  and 
hedgebote,  in  another  person's  woods  or 
hedges,  without  waiting  for  any  assignment 
thereof. 

iii.  Common  of  turbary  is  a  right  to  dig 
turf  upon  another's  land,  or  upon  the  lord's 
waste.  This  kind  of  common  can  only  be 
appendant  to  a  house,  not  to  land ;  for  the 
turfs  are  to  be  burnt  in  the  house ;  nor  can 
it  extend  to  a  right  to  dig  turf  for  sale, 
(Valentine  v.  Penny,  Noy,  145.) 

iv.  Common  of  piscary  is  a  right  to  fish 
in  the  soil  of  another ;  or  in  a  river  running 
through  another's  land. 

Copyholders  are  not  entitled,  by  general 
custom,  to  common  on  the  wastes  of  the 
manor  of  which  their  estates  are  held ;  but 
oopyholdera  in  fee,  or  for  l^fe,  may,  by  par- 


(e)  Bat  qnery  at  to  thit  now.    See  lapra  2  &  3 
W.  4.  c.  71. 1.1. 


ticular  custom,  have  common  on  the  de- 
mesnes of  the  manor,  (6  Rep.  60.  b.) 
(To  be  continued.) 


TO  THE  EDITOR  OP  THE   "  LEGAL  GUIDE. 

On  H.  D.  M's  answer  to  Problem  XVI. 
p.  294. 
Sir,  —  I  beg  to  correct  an  error  of 
H.  D.  M's  in  his  answer  to  Problem  XYI. 
wherein  he  says,  *'  But  if  in  the  devise  the 
words  of  perpetuity  be  omitted,  then  an 
estate  for  life  shall  only  devise."  Now,  had 
H.  D.  M.  looked  at  the  28th  sec.  of  the  1  Vic. 
c.  26,  he  would  have  seen  that  the  legis- 
lature had  made  a  law  in  accordance  with 
the  opinion  expressed  by  Lord  Mansfield  in 
the  case  of  Eight  t.  Sidebotham;  (Doug. 
759.)  by  enacting  **  that  where  any  real 
estate  shall  be  devised  to  any  person  with- 
out any  words  of  limitation,  such  devise 
shall  be  construed  to  pass  the  fee  simple,  or 
other  the  whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of  by  will  in 
such  real  estate,  unless  a  contrary  intention 
shall  appear  by  the  will;"  thus  plainly 
making  it  law  that  no  words  of  perpetuity 
are  necessary  in  the  case  mentioned  by 
H.  D.  M. 

I  am,  Sir, 

Yours  obediently, 
C.B. 
8th  April,  1839. 


Imptnal  ^arliamntt 

HOUSE   OF    COMMONS. 

England. 
Aprils. 

Act  for  ebolishing  Arrest  for  Debt  on  mesne 
process  in  Civil  Actions.    1  &  2  Vict  c  110. 

The  Attorney-General  gave  notice,  that  on 
Thursday  he  should  move  for  leave  to  bring 
in  a  bill  to  amend  that  part  of  the  Imprison- 
ment for  Debt  (Abolition)  Act  which  made  it 
obligatory  upon  newspaper  proprietors  to 
insert  the  advertisements  of  insolvent  debtors 
for  the  sum  specified  in  such  act,  whatever 
might  be  the  length  of  such  advertise- 
ments, (d) 


(d)  We  woo]d  iik  why  this  notioQ  was  not  «z- 
ded  to  a  moxB  ^eaeral  amandmant  of  the  act  which, 
it  now  Btendi,  ii  a  disgrace  to  goreromant  ? 
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April  9. 
Incu)8urb  Bills. 


Mr.  BttioH  moved  tihe  second  readine  of  the 
Melbourne  (Cambridge)  Enclosure  Bin. 

Mr.  Harvey  in  calling  the  attention  of  the 
house  to  the  general  subject  of  enclosure  bills, 
flsid,  one  could  not  read  the  different  bills 
of  this  description  which  were  brought  before 
the  house  without  being  struck  witn  the  dis- 
crepancies between  them.    In  some  acts  the 
whole  ouantity  of  waste  land  which  was  to  be 
enclosea  was  stated,  while  in  others  no  such 
statement  was  to  he  found.    The  quantity  of 
land,  too,  proposed  to  be  set  apart  for  the  re- 
creation or  the  people  of  the  district  was  very 
▼arious  in  difl^rent  bills,  and  was,  in  fact, 
robject  to  no  general  rule,  and,  he  believed, 
in  no  case  exceeded  ten  acres.    Now,  it  was 
very  important  to  the  house  to  know  the 
ooantity  of  land  proposed  to  be  enclosed,  and 
me  qaantity  intended  to  be  ^erved  for  the 
porpose  ofsLSoTdin^  recreation,  in  order  to 
judge  of  the  proportion  which  the  one  bore  to 
Ae  other.     In  some  bills  the  lord  of  the 
manor  received  one-twentieth  of  the  enclosed 
land  as  a  compensation  for  his  rights,  in  others 
only  one-seventeenth  where  the  circumstances 
were  precisely  the  same.    In  many  bills  there 
was  no  provision  for  the  enclosure  of  the  por- 
tion set  apart  for  the  public,  althous;h  in  some 
hills  then  before  him  the  expense  of  enclosing 
the  land  allotted  to  the  clergy  in  respect  of 
tithe  was  to  be  defrayed  out  of  the  funds  in 
the  hands   of  the  commissioners.     He  su^- 
eested  it  would  be  a  wholesome  safeguard,  if 
for  the  future,  not  only  the  quantity  of  land  to 
be  enclosed  were  stated,  but  also  what  pro- 
portion of  it  was  intended  to  be  reserved  for 
public  recreation.    He  also  thought  that  the 
same  provision  should  be  made  for  enclosing 
the  part  reserved  for  the  people  as  was  made 
in  favour  of  the  cler^  and  the  lord  of  the 
manor;  and  that  provision  should  be  made  for 
preserving  the  ground  and  keeping  up  the 
fences.    He  threw  out  these  suggestions,  be- 
caose  bills  of  this  description  were  considered 
merely  as  private  business,  and  received  in 
genera]  no  attention  from  the  house. 

The  bill  was  then  read  a  second  time,  and 
ordered  to  be  committed. 


Scotland. 

of  Heritable  Estates  m  Scotland, 
enfeoffinents  therein. 

The  Lord-Advocate  obtained  leave  to  bring 
in  a  bill  to  facilitate  the  convevance  of  herit- 
able estates  in  Scotland  and  infeoffments 
therein. 


lain  Sq^ortt. 


COURT  OP  CHANCERY.— 4pri/. 

In  re  Hall,  an  alleged  Bankbupt. 

Petition  praying  a  reversal  of  the  Order  of 
the  Court  of  neview  anmtUtng  this  Fiat  (o) 
and  for  a  Procedendo  to  be  Erected  to  Aai 
Court. 

Jurisdiction  of  the  Lord  Chancellor  under 
I  4-  2  ^.  4.  c.  56.  M.  ZA%and\7. 

Mr.  George  Hall,  a  shareholder  and  director 
of  the  Northern  and  Central  Bank  of  England, 
was  declared  a  bankrupt  in  November  1838, 
under  eifiat  issued  against  him  by  Mr.  Stubbs, 
the  registered  public  officer  of  that  bank.  Mr. 
Hall  presented  a  petition  to  the  Court  of  Re- 
view, praying  that  ihefiat  might  be  annulled. 
And  in  the  order  of  that  court  to  that  effect, 
the  Lord  Chancellor  made  an  order  for  super- 
seding ihefiat,  Stubbs  then  presented  a  case 
for  the  approbation  of  a  Judge  of  the  Court  of 
Review,  for  the  purpose  of  appealing  to  the 
Lord  Chancellor  from  that  court's  decision. 
The  Judge  would  not  approve  of  that  case, 
but  he  (Irew  a  case  himself,  which  Stubbs 
would  not  accept,  and  he  then  presented  a 
petition  to  the  Lord  Chancellor,  praying  his 
Lordship  to  hear  the  appeal  otherwise  than  by 
a  case,  and  to  restore  the  flat.  One  of  the 
questions  raised  in  the  ar^ment  before  the 
Lord  Chancellor  on  that  ]petition  was,  whether 
it  was  competent  for  his  Lordship  to  hear 
such  appeal,  notwithstanding  the  third  section 
of  the  Bankruptcy  Court  Act,  which  declares 
that  appeals  from  that  court  to  the  Lord 
Chancellor  are  to  be  confined  to  matters  of 
law  and  equity,  and  to  tiie  refusal  or  admis- 
sion of  evidence,  ''and  in  all  cases  of  appeal 
to  the  Lord  Chancellor  by  virtue  of  that  act, 
such  appeal  shall  be  on  a  special  case,  and  no 
other  mode  whatsoever,  except  the  Lord  Chan- 
cellor shall  in  any  case  otherwise  direct,  which 
special  case  shall  be  approved  and  certified  by 
one  of  the  Judges  of  the  said  court."  His 
Lordship,  however,  did  hear  the  appeal,  and 
the  Lord  Chancellor  stated  the  facts, 
and  after  referring  to  the  3d,  12th,  and  17th 
sections  of  the  Buikruptcy  Court  Act  (1  and 
2  WiL  4.  c.  56,)  said  they  were  conclusive 
against  his  jurisdiction  in  this  matter.  With 
respect  to  the  annulling  of  the  fiat  the  act 
reserved  that  jurisdiction  to  the  Lord  Chan- 
cellor, but  it  must  be  exercised  only  upon 
appeal.  Petitions  to  rescind  commissions  of 
bankruptcy  constituted  a  great  deal  of  the 
business  before  the  Lord  Chancellor  before 
the  (passing  of  that  act,  and  it  was  not  to  be 
supposed  tnat  in  relieving  itself  of  bankruptcy 
the  court  reserved  to  itself  power  over  tnose 
questions  relating  to  the  ^lidity  of  flats. 
His  Lordship  added,  he  would  not  attempt  to 
lav  down  a  general  rule  as  to  the  cases  in 
wnich  the  discretion  given  to  the  Chancellor 


(a)  See  the  Case  reported,  ante,  p.  92* 
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should  be  employed,  but  he  thought  he  should 
be  departing  from  the  spirit  of  the  act  if  he 
interfered  on  the  present  occasion,  and  the 
petition  must  therefore  be  dismissed  with  costs. 


VICE  CHANCELLOR'S  COURT. 

Attwood  o.  Small  &  others. 

tn  their  severed  characters  of  (jtmiractors, 

Trustees f  and  Directors, 
The  original  suit  instituted  in  the  Court  of 
Exchequer  by  Mr.  Small  and  other  members 
of  the  British  Iron  Compsoiy  to  rescind  the 
contracts  they  had  entered  into  with  Mr. 
Attwood,  on  the  ground  of  fraudulent  misre- 
presentations as  to  the  value  of  the  mines, 
having  been  dismissed  with  costs,  Mr.  Attwood, 
in  order  to  obtain  the  benefit  of  the  decree  he 
had  obtained  in  the  House  of  Lords,  instituted 
three  distinct  suits  in  this  court  against  the 
different  members  of  the  company,  in  their 
several  characters  of  trustees,  directors,  and 
contractors  on  behalf  of  the  company  with 
a  view  to  enforce  the  contracts,  and  to  fix  the 
defendants  in  one  of  those  capacities  with  per- 
sonal responsibility  for  the  payment  of  the 
rest  of  the  purchase-money. 

The  cause  was  arcnied  in  February  last  upon 
three  demurrers  maae  by  the  defendants  in  the 
different  characters  in  which  they  are  sued,  on 
the  grounds  of  the  want  of  equity,  defect  of  par- 
ties, and  multifariousness,  and  impeached  not 
only  the  frame  of  the  suit,  but  insisted  ^^enerally 
that  Mr.  Attwood  would  onlv  be  considered  in 
law  as  a  mortgagee  of  the  nunes  to  he  company 
for  the  rest  of  the  purchase-monev,  and  that 
he  can  only  come  upon  the  ruins  of  the  mines 
for  payment  of  what  is  due  to  him  without  an v 
account  being  taken  of  the  minerals  extracted, 
^^^hile  the  ori^al  suit  was  pending  in  the 
Court  of  Exchequer  Mr.  Attwood  filed  a 
bill  for  a  specific  performance  of  ^e  contracts 
the  plaintiffs  in  that  suit  had  entered  into  with 
him,  but  the  day  after  the  decree  of  Lord 
Lyndhurst  was  pronounced,  declaring  the 
agreements  void,  he  obtained  an  order  to  dis- 
miss this  bill  with  costs.  On  the  reversal  of 
the  decision  of  Lord  Lyndhurst  in  the  House 
of  Lords,  and  the  argument  being  consequently 
declared  valid,  Mr.  Attwood  then  stood  in  this 
singular  position,  that  his  bill  for  a  specific 
penormance  of  the  agreements  stood  dismissed 
for  want  of  prosecution,  on  his  own  application, 
and  no  attempt  had  ever  been  made  to  get  rid 
of  that  dismissal.  Under  these  circumstances 
it  became  necessary  for  Mr.  Attwood  to  seek 
redress  in  this  court,  not  by  a  bill  for  a  specific 
performance,  but  by  a  declaration  that  upon 
the  true  construction  of  the  agreements  the 
defendants,  or  some  of  them,  are  personally 
liable  to  bun  under  the  contracts  for  payment 


of  the  remainder  of  the  pnrcfaaae-OKmey.  Tbt 
bill  for  this  purpose  set  out  the  three  agree- 
ments. By  the  first^  Small,  Shears,  and  Tay- 
lor, the  madaging  directors  of  the  oompeny, 
agreed  to  purcliase  the  mines  of  Mr.  Attwood 
for  600,000/.  Of  this  8um25,000£.  wastobe 
deposited  in  Exchequer-bills  on  the  executioo 
of  the  agreemient,  200,000/.  was  to  be  paid  on 
the  1st  of  October  following,  and  the  rest  by 
instalments  bearing  interest 

Mr.  Attwood  was  to  make  out  a  title  by  the 
I  St  of  October,  and  give  possession  to  the 
trustees  of  the  company,  to  whom  the  pro- 
perty was  to  be  conveyed  to  secure  the  instal- 
ments. The  second  agreement  was  made  on 
the  1st  of  October,  which  recited  that  it  had 
been  determined,  in  consequence  of  the  state 
of  the  title,  to  vary  the  former  amement,  and 
to  make  an  abatement  of  50,000/.  in  the  pur- 
chase-money, and  that  it  was  agreed  upon  the 
delivery  of  the  Exchequer-bills,  and  payment 
of  the  200,000/.,  Small,  Shears,  and  Tavlor 
should  be  let  iilto  possession  in  as  ample  a 
manner  as  if  the  titie  had  been  accepted  with- 
out such  possession  being  deemed  an  accep- 
tance of  the  titie,  or  abandonment  of  theur 
ri^ht  to  have  all  reasonable  objections  to  the 
titie  removed  at  Mr.  Attwood's  expense,  who 
was,  on  or  before  th^  15th  of  April,  1S26, 
whether  the  titie  was  then  completed  or  not, 
to  convey  the  estates  as  though  the  titie  were 
complete  under  the  former  agreement,  but  the 
payment  of  the  instalments  vras  not  to  be  dis- 
turbed, nor  the  interest  on  a  sum  of  IbfXXH, 
down  to  October,  >  1827 ;  but  instead  of  that 
instalment  being  then  paid  it  should  be  left 
for  14  years  as  a  security  by  way  of  mortgage 
of  the  estates  at  4}  per  cent.;  and  if  on  the 
14th  of  October,  1827,  there  should  be  any 
valid  objections  remaining  to  the  titie,  then 
Small,  Shears,  and  Taylor  were  to  be  at  liberty 
to  remove  such  objection  at  the  expense  of 
Attwood,  but  such  objection,  if  it  should  not 
be  in  the  power  of  Attwood  to  remove,  should 
be  waved  oy  the  company,  and  Attwood  was 
to  execute  a  bond  of  indemnity  affainst  any 
remaining  defects  in  the  title,  and  ue  75,000/. 
was  to  continue  during  the  14  years  upon 
trusts  for  the  like  indemnity,  and  the  whole, 
if  necessary,  or  a  proper  part,  was  to  be  de- 
tained at  the  end  of  the  14  years  in  the  names 
of  the  trustees  for  the  same  purpose.  Bv  the 
third  agreement,  executed  in  November,  1825, 
which  was  the  most  material  as  to  the  per- 
sonal responsibility  of  some  of  the  defendants, 
it  was  agreed  that  Small,  Shears,  and  Taylor, 
should  be  exonerated  and  discharged  from  all 
personal  liability  to  the  payment  of  any  sum 
of  money  bv  reason  of  their  having  been  par- 
ties to  or  naving  signed  the  former  agree- 
ments, or  from  any  act  whatsoever,  in  anywise 
relating  thereto,  or  consequent  tiiereon,  ex- 
cept that  they  should  remain  liable  for  the 
payment  of  the  interest  on  the  remaining  in- 
stalments of  the  purchase-money,  but  that 
Attwood  should  be  content  as  his  security  for 
the  principal  with  the  security  of  the  estates 
to  be  conveyed  to  trustees,  in  the  manner  ex- 
pressed in  the  agreements,  with  powers  of  sale, 


Digitized  by 


Google 


Lam  Rtparti, 


377 


to  enable  the  tnntew  to  raise  and  pav  such  of 
the  XBBtahnentt  as  should  fall  due  mm  time 
tothne  with  the  interest,  it  beinff,  nevertheless, 
understood  that  no  sale  shouUL  be  made  or 
proceedings  taken  for  that  purpose  until 
Attwood  should  have  given  six  months'  notice 
prevkms  to  such  sale,  nor  until  the  time  men- 
tioned in  the  notice  had  expired.  After  de- 
tailing these  agreements,  the  bill  set  forth  the 
proceedings  in  the  original  soit  in  the  Court 
of  Exchequer,  and  then  went  on  to  state  that 
no  trustees  had  ever  been  appointed,  nor  any 
convevances  executed  to  the  company,  but 
that  the  company  had  entered  into  possession 
of  the  mines,  and  were  still  in  possession  by 
their  agents,  and,  in  addition  to  having  worked 
the  old  mines,  had  opened  new  pits  and  ex- 
tracted great  quantities  of  coal  and  ironstone. 
It  further  stated  that  Attwood  had  been  in- 
duced to  forego  the  personal  responsibility  of 
the  three  managing  oireetors,  who  had  signed 
the  contracts  onbenalf  of  the  companv,  on  the 
fiuth  and  confidence  that  they  irould  nonestly 
discharge  the  debt,  and  witnout  any  appre- 
hension they  would  have  involved  him  m  a 
suit  of  such  enormous  magnitude  as  he  had 
been  subject  to  in  the  Court  of  Exchequer. 
The  bill  further  alleged,  that  when  the  last 
agreement  was  entered  into  only  a  small  part 
of  the  ^pital  had  been  paid,  and  that  a  sum 
of  325,00(ML  still  remained  due  to  him,  which 
the  company  declared  their  intention  not  to 
pay  if  they  ooilld  help  it,  while  they  were 
working  the  mines  for  their  own  benefit.  It 
therefore  prayed,  all  such  declarations  might 
be  made  oy  the  Court  as  were  just  and  ne- 
cessary with  regard  to  the  rights  and  in- 
terests of  the  plaintiff,  and  in  regard  to  the 
personal  liabilities  of  Small,  Shears,  and 
Taylor,  the  contracting  directors,  and  as  to  the 
liabilities  of  the  other  directors,  and  as  to  the 
liabilities  of  the  trustees,  and  also  as  to  the 
liability  of  the  company  in  respect  of  the 
several  members  thereof,  and  as  to  the  liability 
of  the  estates  of  the  companv,  and  the  estates 
of  the  deceased  directors  and  members,  to  pay 
the  plaintiff  the  sum  of  250,000/.  together  with 
such  interest  on  325,000/.  as  should  be  owing 
when  the  250,000/.  was  paid ;  that  an  account 
should  be  taken,  and  any  deficiency  raised  by 
sale  or  mortgage  of  the  estates  of  the  com- 
pany, and  tlut  all  directions  should  be  ^ven 
that  were  necessary  to  make  the  indemnity  or 
equitable  charge  available  for  the  purpose  of 
the  plaintiff  bemg  paid  the  money  due  to  him. 
The  main  points  contended  for  by  the  de- 
fendants in  support  of  the  demurrer  were,  that 
this  was  not  a  bill  on  which  the  Court  could 
erant  a  specific  performance  of  the  contracts, 
for  it  prayed  something  else,  while  that  was 
its  secret  object;  that  Uie  contract  was  with 
three  individuals  who  were  the  original  con- 
tractors for  the  company,  and  that  no  subse- 
quent contract  could  extend  their  liability  to 
others;  that  possession  was  given  that  the 
mines  might  be  worked,  and  therefore  Mr. 
Attwood  was  not  entitled  to  any  by-gone 
account ;  that  the  indemnity  went  for  nothing, 
and  that  he  had  no  title  to  maintain  the  pre- 


sent suit  because  he  had  not  given  the  notice 
mortgagor  was  entitled  to,  but  had  only  ^e 
ordinary  remedy  of  a  mortgagor.  In  supnort 
of  the  bill  it  was  argued  the  demurrers  nad 
only  been  put  in  for  the  purpose  of  delaying 
a  settlement  the  defendants  must  one  day 
come  to,  for  even  if  this  was  not  technically 
the  correct  mode  of  proceeding,  the  right  one 
was  still  open  to  Mr.  AttwooC  and  he  would 
pursue  it  The  company  had  got  the  plain- 
tiff's property,  they  nad  taken  away  the  in- 
heritance, and  were  bound  in  conscience  to 
pay  for  it  The  present  course  was  the  only 
one  left  open  to  nim  to  obtain  the  relief  he 
was  justly  entitled  to,  for  it  would  have  been 
a  mockery  to  attempt  to  enforce  the  perform- 
ance of  the  contracts  when  the  company  were 
struggling  to  get  rid  of  them  altogether,  and 
there  was  no  other  mode  of  compiling  them 
to  appoint  trustees. 

Tne  Yice-Changsllor  now  pronounced 
judgment 

His  Honour  commenced  by  observing,  that 
many  points  had  been  raised  upon  the  three 
demurrers,  but  they  might  all  be  disposed  of 
by  considering  two  great  questions — ^first, 
whether  the  p&ntiff  was  entitled  to  any  relief; 
and,  secondly,  if  he  was  entitled  to  relief, 
whether  he  was  entitled  against  anv  other 
persons  than  Small,  Shears,  and  Tayior,  the 
original  purchasers,  or,  what  was  the  same 
thinff  in  substance,  to  any  relief  against  the 

Surcnasers  beyond  a  specific  performance  of 
ie  contract  Upon  the  first  Question  it  ap- 
peared to  his  honour  quite  plain  that  the 
plaintiff  was  entitied  to  some  relief  in  the 
nature  of  specific  performance  of  the  agree- 
ments against  Small,  Shears,  and  John  Taylor, 
for  there  was  no  objection  to  the  agreements  on 
the  fiice  of  them,  nor  upon  what  appeared  in 
the  bill  was  there  anythmg  to  affect  tnem,  and 
they  had  been  partly  performed  by  the  pur- 
chasers taking  possession,  and  partly  paying 
the  purchase-money.  The  objection  that  six 
months'  notice  had  not  been  given  was  no 
objection  to  giving  some  relief,  out  was  only 
applicable  to  the  mode  of  deaUnjg^  with  the 
trust  to  be  created  in  pursuance  of  the  agree- 
ments. One  ground,  therefore,  for  supporting 
the  demurrer  by  Small,  Shears,  and  John  Tay- 
lor, namely,  the  general  want  of  equity,  failed. 
The  second  question  was,  whether  the  plain- 
tiff could  have  relief,  beyond  a  specific  per- 
formance, against  the  original  purchasers. 
His  Honour  thought  that  merely  by  virtue  of 
the  agreements  he  was  not  entitled  to  relief 
against  any  other  persons  than  the  purchasers, 
and  that  it  was  upon  the  ground  of  conduct 
only  that  he  could  nave  relief  against  any  of  the 
other  defendants.  But  if  he  was  not  entitled 
to  ulterior  relief  againct  the  purchasers  in 
respect  of  their  personal  liabibty,  grounded 
upon  conduct,  he  could  not  be  entitied  to  relief 
against  any  other  persons.  The  purchasers 
were  three  of  the  trustees,  and  they  and  the 
two  other  trustees  and  eleven  other  persons 
were  the  directors,  and  the  conduct  of^the  di- 
rectors and  of  their  superintending  agent, 
Philip  Taylor,  was  in  effect  the  conduct  of  the 
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porchasera.  The  case  before  the  Court  was 
one  wherein  the  plaintiff  expressly  contracted 
not  to  have  the  personal  liability  of  the  par- 
chasers  except  m  the  limited  case  of  their 
being  in  possession,  in  which  case  the  pur- 
chasers were  to  be  liable  for  the  interest  on 
the  remaining  instalments  of  the  purchase- 
money.  The  plaintiff  acted  upon  that,  and 
after  he  had  given  up  possession  to  them, 
brought  actions  against  them  successfully  for 
the  interest  At  the  time  the  actions  were 
brought  the  company  were  in  possession,  but 
it  was  a  possession  derived  from  the  purchasers, 
and  therefore  it  was  their  possession,  both  in 
the  view  which  they  as  well  as  the  plaintiff 
entertained,  and  in  the  view  which  courts, 
both  of  law  and  equity,  took  of  the  matter. 
It  appeared  that  the  plaintiff  b^  his  cross  bill 
in  tne  Exchequer  prayed  a  receiver,  but  it  did 
not  appear  that  he  ever  applied  for  one.  The 
contract  was  completely  acknowledged  by  both 
parties,  except  so  far  as  an  attempt  was  made 
to  get  rid  of  it,  on  the  ground  of  fraud  upon 
the  purchasers.  Mr.  Attwood's  counsel  in  the 
course  of  the  argument  contended  not  only 
that  the  purchasers  were  by  reason  of  conduct 
liable  beyond  their  liability  on  the  agreement, 
but  that  by  reason  of  conduct  the  directors 
and  ^eir  agent,  and  the  company,  were  liable, 
and  referred  to  a  passage  in  ''  Hanson  v.  Gar- 
diner," 7  Ves.,  where  it  was  stated,  "this 
principle  operated,  that  unless  there  was  some 
jurisdiction  to  prevent  it,  there  would  be  a 
great  failure  of  justice  in  the  country."  That 
observation,  however,  was  made  with  reference 
to  the  case  of  trespass,  where  irreparable 
damage  was  the  consequence,  but  had  no  refer- 
ence to  a  case  where  a  party  chose  to  contract 
to  give  up  certain  remedies  or  expose  himself 
to  certain  inconveniences. 

Mr.  Wakefield  next  referred  to  passages  in 
the  case  of  "  Pulteney  c.  Warren,"  6  Ves.  92.— 
"  If  there  be  a  principle  upon  which  courts  of 
justice  ouffht  to  act  witnout  scruple,  it  is 
this— to  relieve  parties  against  the  injustice 
occasioned  by  their  own  acts  or  oversights  at 
&e  instance  of  the  party  against  whom  the 
relief  is  sought;"  and  what  followed?  All 
those  observations  were  made  with  reference 
to  a  case  where  Dr.  Warren,  the  tenant,  had 
first  by  his  application  at  law  in  an  ejectment 
against  him  by  the  reversioner,  and  afterwards 
by  a  bill  in  equity,  restrained  the  reversioner 
from  taking  possession,  and  Lord  Eldon  held 
that  the  executors  of  Dr.  Warren  were  liable 
to  account  for  mesne  profits.  Lord  Eldon 
said,  "  The  equity  as  to  all  of  them — namely, 
Dr.  Warren  and  the  other  tenants — arises 
from. their  joint  act  operating  to  prevent  the 
plaintiff  from  having  tnat  redress  at  law  which 
m  all  moral  probabuity  he  wocdd  have  had  if 
this  court  had  not  interfered,  and  which  in  all 
moral  justice  he  ought  to  have  had."  Refer- 
ence was  also  made  to  cases  where  the  obliger 
in  a  bond  had  obtained  an  injunction  against 
the  obligee,  and  where  a  mortgagee  contin- 
ued in  possession  after  he  had  satisfied  his 
principal  and  interest,  in  which  cases  equity 
gave  relief  against  the  wrongful  act.    But  in 


what  way  did  the  proceedings  of  the  pur- 
chasers in  the  Exchequer  prevent  the  plaintiff 
from  having  any  remedy  for  the  reooveiT  of 
the  unpaid  purchase-money  which  he  mi^ 
have  had,  or  chose  to  have,  consistently  with 
the  agreements?  Bythe  lugreements,  after 
payment  of  the  225,000/.,  wmch  was  paid  on 
deliverinfl;  up  possession,  50,000/L  was  to  be 
paid  on  the  15th  of  April,  1826;  100,000/.  on 
the  I5th  of  October,  1826;  100,000/.  on  the 
15th  of  April,  1827;  and  75,000/.  was  to  be  left 
on  mortgage  for  14  years  from  the  I5thof 
October,  \Sl7.  When  possession  was  given 
up  by  the  plaintiff  did  not  predsely  appear, 
but  it  seemed  to  have  been  soon  after  the  4th  of 
November,  1825.  The  original  bill  in  the 
Exchequer  was  filed  on  the  27th  of  June, 
1826 ;  the  cross-bill  on  the  12th  of  Jul^,  1827. 
Before  that  day  the  company  had  raised  up- 
wards of  120,000  tons  of  coal,  and  upwards  of 
60,000  tons  of  ironstone,  and  had  cut  the 
mater  part  of  the  timber  or  timber-trees  on 
the  estate.  The  letter  from  Mr.  John  Taylor 
to  Mr.  Attwood  on  the  29th  of  November, 
1825,  apprised  him  that  the  company  meant 
to  pay  nim  out  of  their  returns — ^namely,  the 
proceeds  from  Comgreaves — and  the  letters  of 
the  8th  and  13th  of  April,  1826,  showed  that 
the  plaintiff  consented  to  postpone  payment 
of  the  instalment  of  50,000/.  which  was  aue  oti 
the  15th  of  April,  1826.  The  half-yearly  pay- 
ments of  8,125/L  due  on  the  1st  of  October, 
1826, 1st  of  April,  1^,  1st  of  October,  1827, 
and  the  1st  of  April,  1828,  were  paid  in  con- 
sequence of  actions  brous^ht  by  the  plaintiff. 
One  of  those  actions  was  defended  and  tried  in 
1827i  when  the  plaintiff  recovered  a  verdict 
for  two  payments  due  in  October,  1826,  and 
April,  1827.  There  were,  therefore,  at  least 
two  actions,  and  there  might  have  been  three. 
Another  action  was  brought  for  the  half- 
yearly  payment  due  in  October,  1828,  in  con- 
sequence of  which  the  order  of  the  28th  of 
February,  1829,  was  made  for  an  injunction 
on  the  terms  of  bringing  the  money  into 
court  There  was  no  appral  from  that  order, 
and  the  monies  paid  in  court  the  plaintiff  had 
received  or  mi^ht  receive.  By  brining  actions 
at  law  for  the  mterest,  the  plaintiff  admitted 
the  rieht  of  the  purchasers  to  be  in  possession. 
He  did  not  bring  any  ejectment  a^;ainst  them, 
as  he  might  have  done  quite  consistently  wiUi 
the  purchasers'  bill,  and,  as  His  Honour 
thought,  with  his  own  cross  bill  for  specific 
performance.  But  if  the  eiectment  would 
have  been  inconsistent  with  nis  cross-bill,  it 
cocdd  only  have  been  so  because  the  porchaserB 
under  the  agreements  had  a  right  in  equity  to 
keep  possession.  In  the  plaintiff's  cross-suit 
he  oia  not  i^ply  for  a  receiver  and  manager, 
but  was  content  that  the  purchasers  shoula  be 
in  possession  for  their  own  benefit.  He  did 
not  even  choose  to  have  a  specific  performance 
of  the  a^ements,  but  dismissed  his  cross-bill 
voluntarily,  though  the  reasonable  inference 
was,  that  if  he  had  brought  it  to  a  hearing, 
and  the  court  had  disnussed,  as  probably  the 
Court  would  have  done,  the  House  of  Lords 
would  upon  appeal  have  reyeivedthe  decree 
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of  i!iff!niftim1|  and  hare  decreed  for  specific 
perfonnance.  The  plaintiff  virtually  put  bis 
equity  for  having  relief  beyond  mere  specific 

Srfonnance  upon  this,  that  a  larse  portion  of 
e  minerals  in  the  property  sold  naa  been  ob- 
tained by  the  wrongful  act  of  the  company, 
and  therebjT  the  plMntiff*s  security  had  been 
grttitly  diminished  But  the  answer  to  that 
was,  that  the  plaintiff  chose  it  should  be  so^ 
in  order  that  he  might  have  the  half-yearly 
payments  of  8, 125/.  There  was  no  new  agree- 
ment when  the  plaintiff  gave  up  possession 
that  he  should  have  any  other  security  than 
that  which  at  that  time  was  provided  by  the 
agreements.  He  says  he  save  up  possession 
in  faith  and  confidence  that  the  remaining 
instalments  would  be  duly  paid,  but  he  did 
not  state  that  any  new  agreement,  verbal  or 
otherwise,  was  then  made.  The  letters  of  the 
8th,  12th,  and  13th  of  April,  1826,  showed 
that  the  plaintiff  knew  that  further  security 
was  refused;  and  the  truth  ¥ras,  that  the 
agreement  supposed  that  possession  might 
continue  with  tne  purchasers,  and  the  princi- 

Sl  sum  of  325,00(n.  remain  unpaid  lon^  after 
e  different  times  for  payment  of  it  had 
passed;  and  of  course,  if  the  purchasers  were 
in  possession  for  their  own  benefit,  they  could 
only  be  so  by  working  the  minerals  and  ex- 
hausting the  mines.  His  Honour  was  there- 
fore of  opinion,  upon  the  ground  of  conduct 
no  relief  could  be  had  against  Small,  Shears, 
and  John  Taylor,  and,  afortwri,  none  against 
the  other  directors,  or  their  agent,  or  the  com- 
pany. The  consequence  was,  that  the  de- 
murrer of  Baily  and  others  and  the  demurrer 
of  Burton  and  others  must  be  allowed,  with 
costs.  But  though  he  was  of  opinion  no  relief 
could  be  given  against  Small,  Shears,  and 
J.  Taylor,  on  the  ground  of  conduct,  yet,  as 
some  relief  could  be  siven  against  them  in  the 
way  of  a  specific  performance,  their  demurrer 
must  be  overruled.  In  his  Honour's  view  of 
the  case,  all  Uiat  was  stated  in  the  bill  about 
conduct  was  mere  surplusage,  and  it  was  not 
necessary  to  decide  upon  any  other  ground 
raised  by  the  demurrer  of  the  purchasers  than 
the  want  of  equity.  For  the  purpose  of  costs, 
however,  he  must  advert  to  one  ground — 
namely,  the  absence  of  a  personal  representa- 
tive ot  John  Morice,  whicn  he  thought  would 
have  been  a  good  ground  for  demurrer,  if  the 
case  of  conduct  could  have  been  sustained, 
and  therefore  the  demurrer  of  Small,  Shears, 
and  Taylor  must  be  over-ruled,  without  costs. 


ROLLS  COURT— ^pri/  9. 

Wiggins  v.  Lord. 

PraeUee — Order  to  amend  Bill  after  Injunction 
— Whether  of  course  or  not. 

The  Opinions  of  the  Chancert  Judges 

AGAIN  AT  VABIANCK. 

Mr.  Pemberton.  for  the  defendant,  stated, 
that  the  plaintiff  having  filed  his  bill  obtained 
the  common  injunction,  and  after  that  pre- 


sented a  petition  to  amend  his  bUl,  upoa 
which  an  order  of  course  was  obtained.  This 
order  did  not  contain  the  words  *' without 
prejudice  to  the  injunction."  He  had  moved 
on  a  former  day  to  dischar^  the  order  for 
irregularity,  and  Ins  Lordship  had  expressed 
an  opinion  that  leave  to  amend  a  bill  after  an 
injunction  was  not  a  matter  of  course,  but  that 
the  application  for  it  should  be  made  in  open 
court  upon  notice.  The  Lord  Chancellor  had 
held  such  an  application  to  be  a  matter,  of 
course,  and  the  Vice-Chancellor  had  decided 
that  it  was  a  motion  that  must  be  made  in 
court. 

Lord  Lanodale  said,  that  on  lookine  into 
the  authorities  he  concurred  with  the  Vice- 
Chancellor  in  opinion,  and  he  should  therefore 
crant  Mr.  Pemberton's  motion  to  discharge 
Uie  order.  The  practice  was,  however,  in  an 
uncertain  stated  and  ought  to  become  the  sub- 
ject of  a  general  ord^r,  and  such  an  order  waa 
now  in  preparation. 


PREROGATIVE  COURT-V«i.  24. 

WlNTLE  C.  WiMTLB. 

WiU  obtained  hf  Fraud  and  Conspiracy-^ 
Probate  refused. 
The  deceased,  Mr.  T.  Wintle,  died  in  June, 
1837»  at  the  age  of  83  or  84,  leaving  a  widow, 
a  second  wife,  to  whom  he  had  been  married 
about  17  years.  One  son,  the  issue  of  a  former 
marriage,  ^ed  about  14  years  before  the  tes- 
tator's death.  He  had  19  nephews  and  nieces. 
The  property  at  his  death  was  about  1,600/. 
The  deceased  had  been  at  different  periods  an 
Excise  officer,  a  stock  broker,  a  suversmith, 
and  a  publican,  but  he  had  retired  from  busi- 
ness for  several  years.  The  testamentary 
papers  before  the  Court  were  a  will,  dated  in 
August,  1^2;  a  codicil  in  September  of  that 
year,  and  another  in  April,  1836,  whereby  a 
provision  was  made  for  the  widow,  giving  ner 
a  dear  income  of  84/.  a-year,  the  house  they 
lived  in,  and  the  furniture  absolutely,  and  the 
first  year's  rent  of  certain  leasehold  houses, 
with  the  residue,  and  the  wife  was  appointed 
one  of  the  executors.  These  instruments  re- 
mained uncancelled  at  the  testator's  death, 
having  been  deposited  with  Mr.  Bevan,  one  of 
the  executors,  who  produced  them  to  the 
family  after  Uie  funeral.  On  that  occasion, 
however,  a  later  will  was  produced  by  Mr. 
John  Marriott  Wintle,  a  nephew,  dated  in 
March,  1837>  about  three  months  before  the 
testator's  death,  whereby  the  widow's  benefit 
was  reduced  to  an  annuity  of  50/.,  and  the  use 
of  the  house  and  furniture  for  life ;  the  rest  of 
the  property  being  ^ven  to  Messrs.  John  M. 
Wintle  and  Jacob  Wmtle,  the  nephews  (whom 
it  appointed  executors),  in  trust  for  the 
nephews  and  nieces.  The  widow  was  till  that 
time  in  ignorance  of  the  existence  of  this  wilL 
It  had  been  admitted  on  the  part  of  the 
nephews  that  there  were  adverse  curcumstances 
in  the  case ;  that  the  will  had  been  drawn  by 
John  Wintle,  who  took  a  larger  benefit  under 
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it  than  under  the  former  will;  there  waa  no 
proof  of  instructions  from  the  deceased ;  it  waa 
witnessed  by  three  persons  who  were  almost 
entire  strangers  to  tne  deceased;  the  execu- 
tion was  brought  about  by  stratagem  to  con- 
ceal it  from  the  wife,  and  it  revoked  a  will 
confirmed  so  late  as  April,  1S36.  Under  these 
circumstances,  nothing  but  clear  and  indis- 
putable evidence  could  justify  the  Court  in 
pronouncing  upon  a  will JK>  prepared;  for  the 
question  was  not  whether  we  evidence  was 
such  as  to  enable  Uie  Court  to  pronounce  for 
the  will,  but  whether  it  was  sucn  as  to  compel 
the  Court  to  do  so,  for  here  was  not  a  single 
presumption  in  favour  of  such  a  paper.  Tlie 
nusbana  and  wife,  it  was  clear,  nad  lived  on 
the  most  affectionate  terms ;  there  was  not  any 
symptom  of  diminution  of  regard  and  affection 
towards  the  wife,  or  a  smgle  expression 
spoken  to,  deno^g  an  intention  to  disturb 
the  former  disposition,  which  would  have  been 
the  height  of  mjustice  tathe  wife,  from  whom 
the  testator  had  received  the  bulk  of  the  pro- 
perty. The  faculties  of  the  deceased  from  the 
end  of  1836  had  become  impaired  by  his  great 
age ;  he  was  extremely  feeble  in  body,  could 
hardly  **  toddle"  about  the  room,  was  palsied 
all  over,  and  his  limbs  trembled  so  much  that 
he  could  not  keep  them  still.  Thonc^h  not  in 
a  state  of  imbecility  and  fatuity,  his  mtellects 
were  so  impaired,  and  particularly  his  me- 
mory, that  it  was  necessary  to  rouse  him  and 
call  his  attention  to  any  act  to  be  done  by 
him,  though  with  care  and  caution  and  due 
explanation  he  might  still  have  been  com- 
petent to  do  a  testamentaiT  act  As  there 
was  no  evidence  to  show  tnat  the  deceased 
contemplated  an  alteration  of  the  former 
disposition,  the  case  depended  upon  the 
evidence  of  the  subscribed  witnesses;  it  was 
necessary,  therefore,  to  see  whether  thej^ 
were  persons  who  by  their  conduct  were  enti- 
tled to  credit  The  two  nephews  were  the 
persons  by  whom  this  will  was  procured. 
A  former  will  in  February,  1837,  had  been 
executed,  the  exact  contents  of  which  did  not 
appear.  This  will  was  likewise  drawn  by  Mr. 
John  Wintle  (who  was  a  clerk  in  a  solicitor's 
office),  but  it  appeared  that  he  luid  taken  under 
it  a  larger  share  of  the  deceased's  property 
than  his  brother,  Mr.  Jacob  Wintle,  thought 
he  ought,  and  consequently  another  will  was 
prepared.  It  was  material  to  see  the  cha- 
racter which  the  two  brothers  imputed  to  each 
other.  One  of  the  subscribed  witnesses  to  the 
will  of  March,  1837,  stated  that  John  Wintle 
told  him  that  his  brother  Jacob  was  a  hungry, 
overreaching  fellow,"  and  the  learned  Judge 
observed,  it  might  be  inferred  from  the  con- 
duct of  Mr.  Jacob  Wintle,  in  respect  to  the 
will  of  February  1837,  that  he  thought  his 
brother  John  also  a  hungry  overreaching 
fellow.  These  were  the  opmions  the  two 
brothers  entertained  of  each  other,  and  this 
was  the  way  the  transaction  set  out;  the 
family  seemed  to  have  acted  pro  sequeque, 
taking  caie  that  nothing  should  so  out  of  the 
family,  the  widow's  share  being  their  spoiL 
Sir  H.  Jbmner,  in  delivering  sentence,  read 


the  depositions  of  the  three  attesting  witnesses 
as  to  the  execution,  in  whidi  they  admitted 
that  means  and  contrivances  were  used,  in 
which  they  co-operated,  to  keep  the  execution 
from  the  knowledge  of  the  wife,  whereby  the 
learned  judge  observed,  they  had  made  mem- 
selves  parties  to  a  concerted  scheme ;  he  could 
call  it  no  other  than  a  consmracy  to  obtain  this 
will  from  the  deceased.  One  witness  stated 
that  this  palsied  and  infirm  old  man  signed  the 
will  on  his  knee,  standing  up,  and  putting  hia 
foot  on  a  chair,  without  assistance.  Anouier, 
that  he  sat  on  a  chair,  and  signed  it  on  his  1m». 
The  statements  were  utterly  improbable.  The 
Court  could  not,  on  the  eviaence  of  such  wit- 
nesses, pronounce  for  the  validity  of  a  will 
which  appeared  to  have  been  obtained  by  fraud 
and  conspiracy. 

The  Court  pronounced  against  it,  and  con- 
demned the  parties  propounding  it  in  costs. 


CENTRAL  CRIMINAL  COURT. 
April  8. 

Charge  of  the  Recorder  to  the  Grand  Jwry^ 
oeeanonedhy  the  case  of  Francis  Hastings 
Medhurst. 

The  circumetaneea  which  constitute  murder  and 
manslaughter. 

The  point  for  the  consideration  of  the  Jury— 
whether  the  employment  by  the  prisoner  of  a 
knife  constitutes  a  preconceived  design  to 


The  Rbcobder  in  his  char^  to  the  grand 
jury,  observed,  that  although  tne  cases  for  trial 
were  rather  numerous,  and  some  of  them  of  a 
very  painful  character,  he  did  not  apprehend 
that  tney  would  present  any  difficufl^  either 
as  regarded  law  or  fact  There  was,  however, 
one  case — a  charge  of  murder — upon  which 
he  felt  it  necessary  to  make  a  few  observations. 
.The  party  charged  with  the  crime  was  named 
Francis  Hastings  Medhurst,  who  was  com- 
mitted in  the  first  instance  on  the  coroner's 
warrant  for  murder;  but  when  he  was  subse- 
quently brought  before  the  magistrate  the 
offence  was  reduced  to  manslaughter.  His 
Lordship  then  proceeded  to  explain  the  cir- 
cumstances which  would  constitute  murder 
and  manslaughter  in  the  eye  of  the  law,  and 
told  the  grand  jury  that  it  would  be  for  them 
to  judge,  in  the  nro^ress  of  their  inquiry, 
whether  the  act  of  xillmg  in  this  instance  was 
the  result  of  a  malignant  and  wilful  spirit  on 
the  part  of  the  accused,  or  whether  it  occurred 
in  the  heat  of  blood  and  without  malice  during 
the  struggle  which  took  place  between  the 
prisoner  and  the  unfortunate  deceased.  Mr. 
Justice  Foster  had  laid  down  that  neither  words 
nor  provoking  actions  were  sufficient  provo- 
cation to  justify  the  use  of  a  deadly  weapon 
unless  an  assault  was  actually  committed  on 
the  party  charged,  and  that  in  all  other  cases 
the  use  of  deadly  instruments  so  as  to  cause 
the  death  of  a  party  would  constitute  the  crime 
of  murder,  and  could  not  be  eaLcused  on  the 
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ground  of  human  frailty.  The  law,  therefore, 
was,  that  neither  insulting  words,  insolent 
demeanour,  nor  any  provocation,  short  of  an 
actual  assault,  would  reduce  the  offence  helow 
the  crime  of  murder ;  and  although  words  of 
an  insulting  description  might  he  more  aggra- 
vating than  a  slight  assault  still  he  was  lx»und 
to  state,  that  language,  however  insulting  and 
degrading,  formed  no  excuse  for  the  de^  of 
a  fellow-creature.  The  learned  Recorder 
then  referred  to  the  feusts  of  the  case  as  they 
appeared  on  the  face  of  the  depositions,  and 
said  that  the  grand  jury  would  nave  to  con- 
sider whether  any  unfriendly  feelinff  or  ill- 
blood  existed  between  the  prisoner  ana  the  de- 
ceased previous  to  the  melancholy  catastrophe. 
It  appeared  that  when  the  prisoner  Medhurst 
entered  the  room  he  had  a  large  stick  in  his 
hand  with  a  knob  at  the  end  of  it,  and  had 
that  stick  been  the  instrument  which  produced 
the  death  of  the  deceased,  the  prisoner  would 
have  been  guilty  of  manslaugnter  only,  be- 
cause Uiat  stick,  not  being  a  deadly  weapon, 
was  in  the  hand  of  the  prisoner  when  the 
quarrel  took  place.  It  happened  unfortunately, 
however,  that  the  prisoner  having  first  struck 
the  deceased  with  the  stick  in  the  irritation  of 
the  moment  when  the  terms  "liar"  and 
**  blackguard  "  were  applied  to  him,  had  the 
stick  wrested  from  his  hand  by  the  deceased, 
who  was  the  stron^r  of  the  two,  and  being 
struck  in  return  with  the  stick,  he  had  recourse 
to  a  knife,  which  he  took  from  his  pocket,  and 
which  opened  with  a  sprint,  and  stabbed  the 
I  in  the  bowels,  of  which  wound  he 


died.  Now,  the  point  for  consideration  was 
this— was  the  employment  by  the  {>riBQner  of 
so  dangerous  an  instrument  as  a  knife  a  pre- 
conceived design  on  his  part  to  murder  the 
deceased,  because  if  that  should  appear,  the 
prisoner  would  undoubtedly  be  guilty  of  the 
ni^er  offence  $  but  inasmuch  as  the  language 
originally  used  by  him  was  addressied  to  the 
Rev.  Mr.  Stunner,  and  applied  to  another 
party,  and  not  to  the  deceased,  and  inasmuch 
also  as  the  prisoner  did  not  strike  the  deceased 
with  the  stick  until  the  insulting  epithets  were 
used  by  the  latter,  the  grand  jury  would  con- 
sider How  £Eur  those  facts  ought  to  operate  in 
favour  of  the  accused.  If  mey  should  be  of 
opmion  that  the  prisoner  used  the  knife  while 
smarting  under  tne  effects  of  the  blows  which 
were  dealt  him  bv  the  deceased  ¥rith  the  stick, 
aggravated  by  the  recent  insult  he  had  re- 
ceived ;  and  if  they  should  also  be  of  opinion, 
upon  a  full  inquiry  into  the  facts  of  the  case, 
that  the  knife  was  accidentally  in  his  posses- 
sion at  the  time,  and  that  it  was  not  procured 
for  a  mischievous  purpose,  but  that  it  was  had 
recourse  to  in  a  moment  of  suddfn  passion 
during  the  unfortunate  broil,  when  the  blood 
of  both  parties  ¥ras  heated,  the  grand  jury 
would  in  that  case  be  justified  in  returning  a 
bill  for  manslaughter;  but  if  they  had  any 
doubt  upon  the  subject,  and  could  not  bring 
their  nunds  to  a  satis&ctorv  conclusion,  they 
should  return  a  bill  for  the  nigher  offence,  and 
leave  the  case  to  be  decided  by  the  petty  jury 
under  the  direction  of  the  learned  judges. 
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BEFORE  THE  LORD  CHANCELLOR, 
At  Lincoln's  Inn. 

-  Petitions  and  Appeals. 
Easter  Term. 

-  Appeal  Motions  and  Appeals. 
■1 


\  >Appeals  and  Causes. 


Appeal  Motions. 
^Appeals  and  Causes. 


.    Appeal  Motions. 


a 


Appeals  and  Causes. 

Appeal  Motions. 
Such  days  as  his  Lordship  is  occupied  in  the  House  of  Lords  excepted. 
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BEFORE  THE  VICE-CHANCELLOR. 


Tuesday,  April  9 
Wednesday,  „  10 
Thursday,  „  11 
Friday,  „    12 


Saturday, 
Monday, 


13 


15 


-  The  Seal  pay. — ^Motions. 

-  Petitions. 

-  Motions. 

-  Short  Causes,  unopposed  Petitions  and 

Motions 

-  Motions  and  remaining  Petitions. 

Eastbr  Tbrm. — At  Wbstminstbb. 

-  Motions. 


BEFORE  THE  MASTER  OF  THE  ROLLS. 


Tuesday,  April  9 
Wednesday,  „  10 
Thursday,  „  11 
Friday,  „     12 

Saturday,         „     13 . 


-  Motions. 

-  (pleas,  demurrers,  causes,  further  directions 

-  I     and  exceptions. 

At  Westminster. 
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Saturday, 
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Thursday,       „        9 
Short  and  Consent  Causes, 
23rd,  and  Thursday  the  30th 
the  Court 

Tuesday,     April 

Wednesday,    „ 

Thursday,       „ 

Friday,  „ 

Saturday,       „ 

Monday,        „ 

Tuesday,        „ 
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-  Motions. 

-  Petitions  in  the  general  papef . 


Pleas,  Demurrers,  Causes,  Further  directions 
and  Exceptions. 


Motions. 

^Pleas,  Demurrers,  Causes,  Further  directions 
and  Exceptions. 


-  Motions. 

} Pleas,  Demurrers,  Causes,  Further  directions 
and  Exceptions. 

-  Petitions  in  the  General  Paper. 
*-    Motions. 

At  the  Rolls. 

-  Short  Causes  after  swearing  in  Solicitors. 

and  Consent  Petitions,  on  Wednesday  the  17th,  Tuesday  the 
of  April,  and  on  Thursday  the  9th  of  May,  and  at  the  Sitting  of 

^'.  Pleas,  Demurrers,  Exceptions,  Causes,  and 
"  f    Further  directions. 

-  Short  Causes,  unopposed  Petitions,  and  ditto. 

'^ 

-  1  Pleas,  Demurrers,  Exceptions,  Causes,  and 

-  f     Further  directions. 

-J 

•    Motions. 

i  Short  Causes,  unopposed  Petitions,  previous 
to  General  Paper. 

-IPleas,  Demurrers,  Exceptions,  Causes,  and 

-  r    Farther  directions. 
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-  Motions. 

J  Short  Causes,  unopposed  Petitions,  previous 
to  the  Genml  Paper. 

*7PleBS,  Demurrers,  Exceptions,  Causes,  and 
~  1    Further  directions. 

-  Motions. 


TO  THB  EDITOR  OP  THE  "  LBOAL  OUIDB." 

MASTERS'  CLERKS. 

Sir, — ^I  write  to  you,  **  more  in  sorrow 
than  in  anger**  to  lay  before  you,  and,  through 
your  valuable  publication,  before  the  public, 
a  complaint  which  it  would  rather  please 
me  to  detail  than  to  characterise.  I  can  rea- 
dily conceive  that  you  may  hesitate  before 
you  subscribe  to  the  propriety,  as  a  general 
rule,  of  such  communications  appearing  in 
your  publication ;  but  I  will  also,  if  you 
will  permit  me,  estimate  yon  so  highly,  as 
to  conclude  that  you  vnll  consider  this  of 
soffioient  importance  to  justify  me  in  sajring 
that  it  may  weU  form  an  exception  to  such 
a  rule.  Indeed  a  grievance  of  a  rimilar 
nature  committed  by  a  public  officer  in  the 
face  of  the  Public,  may,  it  is  hoped  at  all 
times,  be  publicly  stated  and  appropriately 
atrictuied.  Hence  the  salutary  effect  of 
such  useful  and  excellent  productions  as  the 
Legal  Gruide. 

I  had,  as  Solicitor  for  the  plaintiffs,  under 
a  decree  in  a  cause  of  '*  Netherton  «. 
Thome''  completed  the  taxation  of  costs  in 
Master  Wingfield's  office,  and  as  is  usual, 
left  the  bill  of  costs  with  the  castings  and 
deductions  properly  made,  with  the  master's 
derk,  Mr.  Edwards,  for  the  master's  certi- 
ficate, my  opponent  and  I  having  made  our 
copies  agree  with  the  master^s  costs. 

Upon  receiving  the  master's  certificate 
and  the  master's  bill,  I  perceived  that  a 
sum  of  1/.  2«.  M,  for  conditional  costs  of 
snbpcsna,  &c.  had  been  struck  out  by  some 
one,  and  that  after  excluding  that  sum  from 
the  total  amount,  it  also  appeared  that  a 
further  sum  of  1/.  It.  had  been  deducted 
firom  the  amount  of  the  bill.  As  to  the 
former  sum,  one  could  easily  imagine,  as  the 
decree  directed  the  coets  to  be  paid  by  the 


defendant  cut  of  the  testator's  estate,  that 
it  might  be  open  to  doubt  whether  the  costs 
were  personal,  and  consequently,  whether 
the  chaige  were  proper,  although  I  do  not 
understand  the  right  of  a  master's  clerk 
— after  the  bill  had  been  taxed,  been  before 
the  master  several  times  on  queried*  items, 
and  in  all  respects  completed, — ^to  strike  the 
item  out  of  the  bilL    But  more  inexcusable 
and  more  unjust  was  it  for  him  to  do  so 
when  the  only  argument  upon  which  it 
could  be  pretended  to  be  an  item  which 
ought  not  to  be  allowed,  viz.  "  that  they 
were  not  perianal  eoiUy**  was  incapable  to 
be  pnt  forward,  inasmuch  as  the  master  had 
upon  the  argument  used  before  him  by  the 
defendant's  solicitor,  ^^that  they  were /mt- 
»<mal  ootttT  disallowed  abont  10/.  incurred 
in  obtaining  and  serving  the  defendant  with 
a  writ  of  execution  of  an  order.    And  upon 
tills  I  made  no  comment  whatever,  but  vrith 
reference  to  the  1/.  1#.,   I  stated  to  the 
master^s  clerk  that  he  had  made  a  mistake 
and  inserted  in  the  certificate  this  sum  less 
than  the  proper  amount  after  excluding  the 
1/.  2#.  6^.    He  replied,  that  he  had  given 
the  certificate  for  the  proper  amount,  adding 
in  a  most  offensive  tone,  that  he  would  not 
be  interrupted  in  his  burinew  I    I  pointed 
out  to  him  that  clearly  he  had  not  done  so, 
when  after  looking  at  the  bill  in  the  pre- 
sence of  another  gentleman  he  made  the  fol- 
lowing observation :   "  The  item  of  \L  1#. 
hoe  been  inserted  in  the  bill  eifice  I  prepared 
the  eeriijieaie.**    Feeling  indignant  ai  such 
an  unfounded  imputation,  at  the  same  time 
being  desirous  to  convince  him,  as  well  as 
the  gentleman  who  was  present  that  the 
assertion  was  groundless,  I  assured  him  that 
the  item  was  in  the  Jumd-writing  of  my 
opponent,  the  solicitor  on  the  other  side, 
and  that  we  had  made  our  bills  agree  before 
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I  left  the  master's  bill  with  him  (the  mas- 
ter's clerk)  to  prepare  the  certificate,  and 
that  I  had  not  afterwards  until  that  moment 
seen  such  bill.  He  however  persisted  that 
such  was  the  case,  and  added  upon  my  again 
repeating  my  request  to  have  the  certificate 
altered  '^  that  he  would  not  do  9o  unlea  I 
obtained  the  initiaU  of  my  clerk  in  court  to 
the  item."  , 

I  felt  it  my  duty  to  state  the  fiicts  to 
Master  Wmgfield,  who,  with  those  feelings 
of  justice,  condescension  and  graciousness 
for  which  he  is  so  eminently  distinguished, 
assured  me  that  he  would  instantly  speak 
to  Mr.  Edwards  on  the  subject,  and  asked 
me  to  retire  for  a  few  minutes  whilst  he 
did  so. 

Whilst  Mr.  Edwards  was  before  the  mas- 
ter, I  procured  from  Mr.  Gill  (whose  manly 
and  honourable  repudiation  of  so  scandalous 
a  charge  I  cannot  do  otherwise  than  ac- 
knowledge) and  to  my  overwhelming  sur- 
prise, this  gentleman,  who  had  so  uncere- 
moniously and  so  wantonly  made  the  accu- 
sation, had  in  this  draft  certificate  aJtfiret 
included  the  ll.  Is.  and  afterwards  struck  it 
out.  I  immediately  shewed  this  draft  cer- 
tificate to  the  master  and  to  Mr.  Edwards, 
and  upon  my  doing  so,  the  latter  stated  to 
the  master  *'  that  he  must  do  me  the  justice 
to  say  that  it  was  his  blunder.''  He  having 
gone  no  further  than  this,  I  asked  him 
whether  he  did  not  desire  to  do  me  the  fnr- 
tiier  justice  to  retract  his  accusation,  which 
he  refused  to  do,  when  I  stated  to  him  that 
I  would  give  publicity  to  the  transaction,  to 
which  I  received  from  him  a  reply  that  I 
might  do  so  if  I  thought  proper. 

Now  8ir,  I  am  aware,  after  nine  years'  ex- 
perience, that  there  are  few  public  officers 
capable  of  such  conduct ;  yet  I  cannot  help 
saying  that  if  a  solicitor  is  to  be  subjected 
to  such  unprovoked  and  such  unfounded  a»- 
peinons  upon  bis  reputation,  when  upon 
that  reputation  he  rdies  for  success  in  his 
profession, — if  he  is  to  be  subjected  to  such 
mde  and  insolent  usage  from  an  oflhser  who 
oonsiders  himself  by  virtue  of  his  office  to  be 
screened  from  punishment;  then  suppos- 
ing him  to  possess  honourable  feelings,  he 
must  natuially  refrain  under  many  circum- 
ataaoes  from  seeking  justice  for  his  client, 


or  he  must  turn  his  back  in  disgust  upon 
that  profession,  to  become  a  member  of 
which  it  has  cost  him  so  much  time,  labour, 
and  expense. 

I  am,  Sir, 
Your  very  obedient  Servant, 
A  Solicitor,  (a) 

(a)  The  nams  and  addreft  of  this  writer  ti  «t 
our  office. 


TO  CORRESPONDENTS. 

"  B."  A  retainer  is  equally  ffood  as  well 
before  as  after  action,  if  the  barrister  has 
accepted  it, 

"  An  Articled  Clerk."  We  believe 
not. 

''  H.  D.  M."  His  attention  is  directed 
to  the  letter  from  "  C.  B." 
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months. 
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SATURDAY,  APRIL  20,  1839. 


MORTGAGORS  AND  MORTGAGEES. 

An  Essay 
Upw  ike  Character  in  which  a  Mortgaoob 
IN  PofiSSSSiON  may  he  coruideredL 
(Cmttnucd/rom  p.  373.) 

Mb.  Jcsticb  Buller  continued — 
Whoever  wishes  to  wade  through  the  old 
books  on  this  snbject,  will  find  a  great  col- 
lection of  cases  in  Com3ai's  Digest,  Tit. 
Estate  l.  H.  But  it  is  an  Herculean 
labour;  and  with  the  opinion  which  I  hold, 
namely,  that  this  is  not  a  mortgage,  it  would 
be  quite  useless  and  immaterial  in  the  pre- 
sent case. 

Whenever  it  is  necessary  to  decide  a 
similar  question  between  the  mortgagor  and 
mortgagee,  it  seems  to  me  that  it  will  be 
quite  sufficient  to  call  them  so  without  liav- 
iog  reoooTse  to  any  other  description  of  men, 
or  to  what  they  are  most  like.  But  if  a 
likeness  must  be  found,  I  think,  as  it  was 
put  by  Ashhurst,  J.,  in  Moss  v.  Gallimore, 
A  mortgagor  is  as  much,  if  not  tnorey  like  a 
rtceiter,  than  a  tenant  at  fcill.  In  truth 
he  is  not  either.  He  is  fu><  a  tenant  at 
win,  because  he  is  not  entitled  to  the  grow- 
ing crops  after  the  will  is  determined.  He 
is  not  considered  as  tenant  at  will  in  those 
piooeedingB  which  «re  in  daily  use  between 
a  mortgagor  and  mortgagee;  I  mean  in 
ejectments  brought  for  the  recovery  of  the 
mortgaged  landa.  If  he  were  tenant  at  will, 
the  demise  could  not  be  laid  on  a  day  ante- 
cedent to  the  determination  of  the  will. 

YOL.  I. 


But  it  is  every  day's  practice  to  lay  the 
demise  on  a  day  long  before  there  has  been 
any  actual  determination  of  the  will ;  some- 
times back  to  the  time  when  the  mortgage 
became  forfeited,  and  no  objection  has  ever 
been  made  on  that  account  He  is  not  a 
receiver^  for,  if  he  were,  he  would  be  obliged 
to  pay  all  the  rents  and  profits  to  the  mort- 
gagee, which  is  not  the  case.  Two  things 
which  di£Fer  from  each  other  in  any  respect 
cannot  be  the  same;  therefore  he  is  neither 
tenant  at  willy  nor  receiver.  Nor  is  it  neces- 
sary that  he  should  be  so,  for  a  mortgagor 
and  mortgagee  are  oharacters  as  well  known, 
and  their  rights,  powers,  and  interests  as 
well  settled  as  any  in  the  law*  The  pos* 
session  of  the  mortgagor  is  the  possession  of 
the  mortgagee;  and  as  to  the  inheritance 
they  have  but  one  title  between  them.  The 
mortgagor  has  no  power  of  making  leases 
to  bind  the  mortgagee.  He  cannot  against 
the  will  of  the  mortgagee  do  any  act  to 
disseise  him.  Cro.  Jac.  660.  Cro.  Car. 
304.  3  Lev.  338.  and  Skin.  424.  And 
the  reason  is  because  the  mortgagee,  so  long 
as  he  receives  his  interest,  is  virtually  and 
in  the  eye  of  the  law  in  possession.  The 
mortgagee  has  a  right  to  the  aotual  posses- 
sion whenever  he  pleases;  he  may  bring  his 
ejectment  at  any  moment  that  he  will ;  and 
he  is  entitled  to  the  estate  as  it  is  with  all 
the  ax>ps  growing  on  it.  He  is  also  en* 
titled  to  all  the  rents  which  have  become 
due  since  his  mortgage,  and  which  aie  un- 
paid; as  was  determined  in  Moss  €!.  GalU- 
more,  which  case  I  hold  to  be  sound  law ; 
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and  I  am  desired  by  Lord  Mansfield  to 
declare,  that  on  consideration,  he  is  most 
perfectly  satisfied  with  that  decision. 

"  The  case  was,  that  one  Harrison  having 
demised  an  estate  to  the  plaintiff  for  twenty 
years,  afterwards  mortgaged  it  to  the  de- 
fendant, who,  without  having  ever  been  in 
the  actual  possession  of  the  rents,  distrained 
on  the  plaintiff  for  rent  in  arrear,  and  the 
distress  was  held  lawful.  The  legality  of 
the  distress  depended  on  the  stat.  4  Ann.  c. 
10.  Before  that  statute,  if  a  reversion  were 
granted  over  by  deed  which  operated  only 
as  a  common-law  conveyance  without  at^ 
tomment,  the  grant  itself  was  void  to  all 
intents  and  purposes.  But  it  was  not  so 
where  the  grant  was  by  fine,  or  by  deed  of 
uses,  on  which  the  stat.  27  Hen.  8.  ope- 
rated :  for  in  tlie  case  of  a  fine,  the  estate 
passed  to  the  conusee  and  his  heirs,  and 
an  attornment  in  that  case  was  necessary 
only  to  make  a  privity  between  the  tenant 
and  the  conusee  ;  and,  if  made .  after  the 
death  of  the  conusee  to  his  heirs,  was  suf- 
ficient. Where  the  reversion  was  conveyed 
by  a  deed  of  uses,  the  grantee  might  dis- 
train without  any  attornment  at  all.  Co. 
Lit.  309.  6  Co.  68.  Cro.  Jac.  192.  The 
statute  enacts  that  all  grants  or  conveyances 
thereafter  to  be  made  by  Jine^  or  otherwise, 
of  any  manors,  rents,  reversions,  or  remain- 
ders sliall  be  good  and  effectual  to  all  in- 
tents and  purposes,  without  any  attornment 
of  their  tenants,  m  if  their  attornment  had 
been  made.  This  clause  comprehends  all 
grants  and  conveyances,  and  therefore  whe- 
ther it  be  a  grant  by  way  of  mortgage,  or 
of  the  fee  simple,  or  only  of  the  reversion 
for  a  term  of  years  as  the  present  case,  it 
makes  no  difference.  And  the  effect  of  the 
clause  is,  that  it  creates  an  immediate  privity 
between  the  grantee  and  the  tenant.  It 
cannot  be  restrained  merely  to  the  making 
of  the  grant  good  as  between  the  grantor 
and  grantee :  1st,  Because  it  expressly  men- 
tions grants  by  fine  ;  and  they  were  good 
to  all  purposes  before  without  attornment, 
except  as  to  creating  such  a  privity  as 
would  enable  the  grantee  to  distrain ;  2ndly, 
Because  the  statute  says  the  conveyance 
shall  have  the  same  effect  as  if  attornment 
had  been  made.     Now  if  an  attornment  in 


fact  were  made  before  the  statute,  there  can 
be  no  doubt  but  the  grantee  was  perfect 
landlord  to  the  tenant,  and  entitled  to  all 
the  rents  accruing  due  from  the  time  of 
the  attornment;  tiiough  according  to  Co. 
Lit.  310.  b.,  it  would  not  have  entitled  him 
to  the  rents  which  became  due  between  the 
time  of  the  grant  and  the  time  of  the  at- 
tornment, which  is  contrary  to  what  the 
plaintiff's  counsel  (in  this  case)  have  con- 
tended on  this  point,  namely,  that  the  at- 
tornment would  relate  back  to  the  time  of 
the  grant. 

The  legislature  having  gone  the  length  of 
making  the  grantee  a  perfect  landlord  vdth- 
out  the  knowledge  of  the  tenant,  it  occoxred 
to  them  that  mischief  might  ensue  by  leav- 
ing the  tenant  open  to  a  distress,  or  action 
for  the  rent  at  the  suit  of  a  person  whom  he 
knew  nothing  of,  and  after  he  had  paid  his 
rent  to  his  original  landlord;  and  therefore 
they  prudently  added  the  proviso,  that  no 
person  should  be  prejudiced  by  payment  of 
rent  to  any  grantor,  or  conusor,  or  by  breach 
of  any  condition  for  non-payment  of  the 
rent  before  notice  should  be  given  to  him 
of  the  grant  by  the  conusee  or  grantee.  I 
say  they  prudently  added  that  proviso,  be- 
cause perhaps  it  was  not  absolutely  neces- 
sary; for  the  wisdom,  the  benevolence,  and 
the  liberality  of  the  common-law  had  made 
the  same  provision  before. 

"The  case  of  Sir  John  Watts  and  others  r. 
Ognell,  Cro.  Jac.  392.  is  a  strong  proof  how 
much  equity  and  good  sense  have  always 
prevailed  in  the  law.  That  case  was  debt 
for  rent  by  the  assignees  of  a  reversion 
under  a  fine  levied  to  their  use.  Several  ob- 
jections were  made  in  arrest  of  judgment ; 
one  of  which  was  that  the  declaration  was 
not  good,  because  it  was  not  alleged  that 
the  lessee  upon  this  grant  by  fine,  attorned, 
nor  that  he  had  any  notice  of  the  tise 
limited ;  and  even  if  be  might  avow  with- 
out attornment,  yet  notice  ought  to  be 
given  to  the  lessee,  for  otherwise  he  shotdd 
be  at  mischief;  for  the  use  might  be  liknited, 
and  he  not  having  conusance  thereofj^  might 
pay  his  rent  to  his  ancient  lessor.  Of  tills 
point  the  court  doubted;  but  afterwards 
they  held  that  the  action  was  well  brought, 
and  that  notice  need  not  be  alleged  in  the 
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deeluftfioii.  But  they  agreed  thai  the  lessee 
is  not  bonnd  to  pay  noithfrnt  notice;  and  if 
Im  hath  piid  it  to  his  ancient  lessor,  it  is  a 
good  excuse  for  him,  and  he  may  plead  it. 
And  iir  he  hath  not  paid  it,  the  action  gives 
him  notice  to  pay  it  to  the  grantee,  and 
then  he  is  chargeable  for  all  which  he  has 
not  paid.  This  case,  though  decided  almost 
100  years  before  the  passing  of  the  act  of 
Qneen  Ann,  where  actual  attornment  was 
not  necessary,  established  the  same  rule 
which  the  act  professes  to  make.  And  it 
is  a  case  well  worthy  o^  observation ;  for 
let,  It  shews  how  much  the  oommon-hiw 
raided  and  required  notice,  where  a  per- 
son had  not  the  means  of  knowing ;  for  at 
thai  time  there  was  no  statute  which  re- 
quired notice  to  be  given.  2ndly,  It  shews 
thai  where  attornment  is  dispensed  with,  or 
fnpplied  by  a  statute,  the  grantee  has  as 
complete  and  perfect  a  title  as  if  attorn- 
ment  had  aotniJly  been  made.  Srdly,  This 
ease  fortifies  an  aigament,  which  I  relied 
aandi  on  in  the  case  of  Moss  and  Gallimore, 
diawB  torn  the  form  of  pleading,  namely, 
that^  rince  die  statnte,  an  attoinment  never 
if  allaged  either  in  a  declaration  in  oove- 
or  in  an  avowry;  which  can  only  be 
it  is  supplied  by  the  statute,  and 
therefore  nnnecessary .  And  4thly,  it  proves 
that  nothing  can  excuse  the  lessee  from 
paying  the  rent  to  the  assignee,  but  actual 
paymmi  to  the  original  lessor  without  notice 
of  the  grant ;  and,  if  that  be  his  case,  he 
may  plead  ik 

*'From  hence  I  conclude  that  the  plaintiff 
was  the  landlord  of  the  defendant.  He  had 
a  dear  legal  title,  which  he  could  support 
«pon  pleading,  either  in  an  action  of  oovo- 
■aat  or  an  avowry;  and  the  tenant  was 
aoawerable  to  his  action  unless  he  could 
aDege  some  hgd  bar  in  his  defence,  and 
wUeh  I  think  he  could  only  do  by  shew- 
ing psyment  to  the  grantor  before  notice. 

The  first  proposition  that  I  laid  down 
wa%  that  the  defendant  under  his  first 
dettiae  continued  rightful  tenant  to  eome 
m$f  tin  the  time  that  the  ejectment  was 
bionght.  And  now  I  say  that^  that  $ome 
mu  duiiqj  all  the  time  that  the  rent  in 
anear  ineiixied  was  the  plaintiff.    Conse- 


quently, the  plaintiff  is  entitled  to  main- 
tain an  action  for  use  and  occupation  against 
the  defendant,  for  all  that  is  due  and  unpcM, 
as  rent  during  the  time  the  phuntiff  was 
landlord,  and  the  defendant  had  the  pri- 
mises  as  his  tenant. 

But  then  another  question  remains  to  be 
consideredi  namely,  down  to  what  time  the 
plaintiff  is  entitled  to  recover  tiiat  rent  in 
the  present  action! 

For  the  plaintiff  it  was  contended  that 
he  had  a  right  to  recover  it  down  to  the 
time  of  executing  the  vmt  of  possession. 
And  to  establish  this  pomt  four  cases  were 
quoted: — Ist,  A  nisi  prius  detennination, 
cited  in  Cowp.  240.  There  is  no  name  to 
it ;  but  it  veas  tried  at.  Launceston  Assizes, 
when  Oould,  J.  was  at  the  bar;  and  there 
the  lessor  of  the  plaintiff  in  ejectment  had 
likewise  brought  an  action  for  use  and  oc- 
cupation of  the  same  premises,  for  rent 
which  had  accrued  subsequent  to  the  time 
of  the  demise.  Both  actions  came  on  to  be 
tried  at  the  same  assisees;  and  m  the  action 
for  use  and  occupation,  it  was  objected  that 
it  was  an  action  founded  on  promises,  and 
a  supposed  permission  by  the  plaintiff  to  the 
defendant  to  occupy  therefore  an  acknow- 
ledgment on  the  part  of  the  plaintiff  thathe 
was  tenant,  and  consequently  a  vraiver  of 
his  notice.  But  the  objection  was  over- 
ruled, and  the  plaintiff  recovered,  first  in  the 
ejectment,  and  afterwards  in  the  action  for 
use  and  occupation.  This  at  best  is  but  a 
Niai  Priut  determination,  and  I  can  find  no 
principle  whatever  on  which  to  support  it 
to  the  extent  to  which  it  goes.  If  the 
plaintiff  recovered  only  in  the  action  for 
use  and  occupation  to  the  time  of  the 
demise  in  the  ejectment,  which  he  might  do 
notvrithstanding  his  declaration  claimed 
the  rent  to  a  later  period,  I  think  the  case 
is  good  law.  But  if  he  recovered  rent  due 
after  the  demise,  I  cannot  give  my  assent 
to  it.  For  the  action  for  use  and  occupi^ 
tion  b  founded  on  contract;  and  unlesB 
there  was  a  contract  either  express  or  im- 
plied, the  action  could  not  be  maintained, 
as  was  held  by  Lord  Mansfield  in  the  case 
cited  at  the  bar  of  Garmier  e.  Mercer,  which 
was  tried  about  twenty  years  ago.    And  if 


ff2 


Digitized  by 


Google 


388 


Afuteer  «o  Problem  XXL 


there  were  a  contract  subsisting  at  the  time 
of  the  demise,  the  ejectment  could  not  be 
maintained. 

Two  other  cases  quoted  were  Hambly  v. 
Trott,  Cowp.  371,  and  Goodtitle  «.  North 
and  others,  Dougl.  562.  But  as  those  cases 
do  not  seem  to  me  to  apply  to  the  present,  I 
shall  pass  them  over.  They  only  relate  to 
the  questions,  what  actions  may  be  main- 
tained against  an  executor  or  a  bankrupt, 
and  what  die  with  the  person,  or  are  barred 
by  the  certificate. 

The  last  case  quoted  was  Feltham«.  Terry, 
(a)  where  an  action  for  money  had  and  re- 
ceived was  brought  against  an  overseer  of  the 
poor,  torecover  money  inhishands,  which  had 
been  levied  on  a  conviction,  but  that  con- 
viction had  afterwards  been  quashed:  and 
the  court  held  that  the  action  was  main- 
tainable for  the  dear  money  in  the  defen- 
dant's hands,  because  the  plaintiff  might 
vMMe  ths  tart  and  go  for  the  clear  money 
really  due.     I  agree  that  he  may  do  so ; 
but  in  the  present  case  the  plaintiff  has  not 
waived  the  torti  he  has  brought  his  eject- 
ment and  obtained  judgment  on  it,  which  is 
insisting  on  the  tort^  and  he  cannot  be  per- 
mitted to  blow  both  hot  and  cold  at  the 
same  time.     The  action  for  use  and  occupa- 
tion, and  the  ejectment,  when  applied  to 
the  same  time,  are  totally  inconsistent ;  for, 
in  one,  the  plaintiff  says,  the  defendant  is 
his  tenant,  and,  therefore,  he  must  pay  him 
rent ;  in  the  other,  he  says,  he  is  no  longer 
his  tenant,  and,  therefore,  he  must  deliver 
up  the  possession.    .  He  cannot  do  both. 
The  plaintiff's  counsel  admit  that  an  action 
would  lie  for  the  mesne  profits.     It  is,  of 
course,  after  ejectment,  and  may  be  main- 
tained without  proving  any  title.      The 
ejectment  is  the  suit  in  which  the  defendant 
is  considered  as  a  trespasser ;  and  unless  the 
judgment  in  ejectment  be  laid  out  of  the 
case,  the  tort  is  not  waived.     The  defen- 
dant stands  convicted  on  record  by  judg- 
ment as  a  trespasser  from  the  6th  April, 
1785. 

Therefore,  I  am  of  opinion  that  the  plain- 
tiff is  in  this  action  entitled  to  recover  the 
81/.  15#.  which  remained  unpaid  as  part  of 


I  tiie  half  year's  rent  due  on  the  22d  of  No- 
vember, and  also  a  proportional  part  of  the 
rent  up  to  the  6th  of  April,  1785 ;  tba 
defendant  having  continued  tenant  to  the 
plaintiff  up  to  that  time,  which  is  the  day 
of  the  demise  laid  in  the  declaration  in 
ejectment.  But  I  think  he  is  not  entitled 
ill  this  action  to  recover  any  rent  subse- 
quent to  that  day. 


(a)  £.  13  Geo.  3.  B.  K.  cited  in  Cowp.  419. 


TO  THE  EnrroB  of  the  legal  onn>B. 
ANSWER  TO  PROBLEM  XXI. 

What  do  Corporeal  Hereditamente 
eontistrff 


Things  real  are  usually  said  to  conost  in 
landiy  tenementty  or  hereditamente.     The 
signification  of  each  is  very  extensive;  land, 
comprehending  all  things  of  a  permanent 
and  substantial  nature;   tenemente^  every 
thing  that  may  be  holden,  provided  it  be  of 
a  permanent  nature,  whether  substantial  or 
not;  but  the  word  hereditament  has  by  &r 
the  greatest  import,  including  not  only  the 
two  former,  but  whatsoever  may  be   in- 
herited, whether  corporeal  or  incorporeal, 
real,  personal,  or  mixed ;  for  instance,  under 
its  signification  is  comprised  an  heir-loom, 
which  is  a  mere  moveable,  descending  by 
custom  with  the  house  to  the  heir.     Herp- 
ditaments  are  divided   into  two  sorts  or 
kinds;    corporeal    and    incorporeal.     The 
former,  such  as  affect  the  senses,  may  be 
seen  and  handled  by  the  body.     Tlie  latter 
issuing  from  the  former,  are  creatures  of  the 
mind,    and   exist   only   in    contemplation. 
Bl.  Com.  ii.  2.  Thus  much  for  the  derivation 
and  most  general  signification  of  the  cor- 
poreal hereditament.     I   will    proceed  to 
examine  it  abstractedly.    It  consists  only  of 
those  things  which  are  oi  e,  permanent  and 
euhttantial  nature,    all  which  may  pass 
under  the  nomen  generaliteimum  of  land 
only,  by  which  everything  terrestrial  will 
pass.  Co.  Lit.  4. 5.  9.    For  by  grant  of  the 
land  or  aground  itself^  all  that  is  euper^  as 
houses,  trees,  and  the  like,  is  granted,  fox 
«f^  eet  eolum  ejue  eet  uequ^  ad  codum; 
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alio,  all  that  it  tn/V*a,  as  mines,  earth,  clay, 
quarries,  and  the  like,(a)  (unless  there  be 
aautbm  to  the  contrary).  Sliep.  Touch.  90. 
Bl.  Com.  ii.  19;  whereasjby  the  name 
of  a  messuage,  castle,  or  the  like,  nothing 
will  pass  but  what  falls  with  the  utmost 
propriety  under  the  term  made  use  of^  as 
for  instance,  the  ground  on  which  it  stands. 
Shep.  Touch,  ibid.  Water  also  will  pass 
under  the  general  appellation  of  land, 
though  in  contemplation  of  law  it  is  not 
the  voter  which  is  conveyed,  hit  the  land 
fckich  liee  at  the  bottom;  fur  an  action  can- 
not be  brought  to  recover  possession  of  a 
pool,  or  other  piece  of  water,  by  the  name 
of  water  only,  but  as  so  much  land  covered 
with  water ;  for  it  stands  to  reason  that  a 
moveable  wandering  thing,  which  may  be 
here  to-day  and  there  to-morrow,  can  never 
he  considered  of  itself  as  a  corporeal  here- 
dttamenty  which  it  is  absolutely  necessary 
should  be  (as  the  land  which  the  water 
covers  is)  permanentyjixedy  and  immoveable, 

II.  D.  M. 


PROBLEM  XXIV. 

Rents 

At  Common  Law  and  op  Assize, 

Describe  thbm  ? 


Imi»nal  ^arltatmnt 


HOUSE    OF    COMMONS. 


England. 


aJMtshing  Arrest  fi 
Proeese,  1  ^2Ftct.c.  110. 


'^or  debt  en  Mesne 


Act  for 

The  Attorney-General  brought  in  his  amend- 


(a)  See  cate  of  Corporation  of  Bath  v.  PiDch, 
icported  in  this  Journal,  p.  342.  by  which  it  appears, 
tbat  a  man  has  not  the  abiolutum  dominium  of er  his 
own  soil,  firom  the  heavens  to  the  centre  of  j  the  earth, 
which  our  old  law  writeis  wonld  lead  us  to  suppose ; 
hut  that  it  is  by  the  present  oaae  much  qualified. 


ment  to  this  bill  (6),  after  which  the  following 
petition  was  presented  by  Mr.  B.  Smitk. 

«  TO  THE  HON.  THE  COMMONS  OF  THE  UNITED 
KINGDOM  OF  GREAT  BRITAIN  AND  IRELAND, 
IN  PARLIAMENT  ASSEMBLED. 

"The  humble  Petition  of  the  undersigned 
Bankers,  Merchants,  Traders,  and  otners, 
residing  in  the  City  of  Norwich, 
"  Showeth, — ^That  your  petitionee  are  de- 
sirous of  calling  the  attention  of  your  hon. 
house  to  the  present  state  of  the  law  of  debtor 
and  creditor,  developed  as  it  is  in  actions  for 
debt,  and  in  the  management  of  bankruptcies 
and  insolvencies. 

"That  your  petitioners  assure  your  hon. 
house  that  the  existing  law  operates  very  pre- 
judicially to  the  mercantile  classes,  its  eicpen- 
sive  and  tedious  proceedijigs  often  obliging 
them  to  forego  their  just  claims,  rather  than 
risk  the  increased  amount  to  which  they  would 
be  swelled  by  the  costs  of  an  action  at  law, 
and  thus  oftentimes  enabling  a  dishonest 
debtor  to  effect  his  evil  purposes  with  impu- 
nity and  without  exposure. 

"That  your  petitioners  are  strongly  of 
opinion,  tliat  the  evils  complained  of  would  be 
effectually  remedied  by  the  establishment  of 
competent  local  courts,  having  jurisdiction  in 
all  cases  of  debt,  insolvency,  and  bankruptcy, 
and  unfettered  by  the  present  costly  and  un- 
necessary recjuirements. 

"  Your  petitioners,  therefore,  humbly  pray 
your  hon.  house  to  revise  the  existing  law, 
and  to  adopt  such  amendments  as  shall  efiec- 
tually  remedy,  the  grievances  of  which  they 
complain. 
"  And  your  petitioners  will  ever  pray,  &c." 


lab  )&eport0. 


COURT  OP  CHANCERY.— AfarcA  27. 

Phillips  v,  Jones. 

Appeal  from  the  Vicb-Chancbllor. 

Lessor  and  Lessee. — Lease  of  Coal  Mines. 
— Liability  of  Lessee  to  pay  a  certain  yearly 
rent  J  whether  any  coals  should  be  dug  or 
received  out  of  the  premises,  or  not,  in  the 
event  of  the  mine  proving  a  failure. 

The  Vice-Chancellor  dissolved  the  injunetion 
obtained  by  the  plaintiffs  in  this  cause  (c) 
restraining  the  defendant,  the  lessor  from 
proceeding  in  an  action  at  law  upon  the  cove- 
nant of  the  plaintiff,  the  lessee,  for  rent,  and 
this  was  an  appeal  against  that  order,  and  the 
plaintiff  now  prayed  that  an  action  for  further 
rent  might  be  restrained  and  the  lease  cancel- 
led, ana  that  the  sum  paid  might  be  computed 
in  his  favour,  as  purehase-money  of  aU  the 


(b)  See  ante,  p.  374. 

(e)  See  the  case  reported,  ante,  p.  234. 
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coal  in  the  nine  acres.  ''  Smith  r.  Moiris,'' 
26ro.  311.  wa9  cited  in  supjiort  of  the  prayer. 

TheLoBD  Chancellor  said  "  Smith  v,  Mor- 
ris" did  not  apply,  for  here  the  plaintiff  offered 
to  pay  for  all  the  coal  which  could  he  got,  out 
of  the  money  of  the  defendant. 

DismitteeL  tnth  costs. 


JprillS. 

Webb  v.  The  Manchester  and  Leeds 
Bailway  Company. 

Appeal  from  the  Master  op  the  Rolls. 

Railway  Con^anies, — Potpers  con/erred  upon 
Bailway  Companies  will  receive  no  extension 
from  this  Court. — ff^heiher  a  Company  can 
claim  to  take  land  not  for  the  EaUtoay  to  pass 
through,  hut  for  other  distant  purposes,  though 
connected  with  the  Railu>ay, 

This  was  an  appeal  from  an  Order  of  the 
Master  of  Uie  Rolls,  (a)  dissolving  an  injunc- 
tion which  restrained  the  defendants  from 
goin^  hefore  a  jury  to  assess  the  value  of  a 
certain  piece  of  land  on  the  line  of  the  railway, 
near  Wakefield,  and  from  taking  possession  of 
it.  There  had  been  no  difference  in  this  suit 
between  the  parties  with  respect  to  the  land 
through  whicn  the  railway  passes ;  the  value 
of  that  land  had  been  ascertained  by  a  jury. 
The  question  now  was  whether  the  defendants 
were  entitled  to  take  another  piece  of  land 
from  tiiie  plaintiffi,  not  for  the  milway  to  pass 
through,  but  for  the  purpose  of  dieging  for 
matenab  for  the  emoankments  of  another 
part  of  the  railway  about  one  mile  distant 
The  portion  of  the  plaintifli'  land  required  for 
that  purpose  was  about  3  roods  and  23  perches. 
In  the  notice  given  to  the  plaintiffi  the  defen- 
dants did  not  state  the  object  for  which  they 
wanted  the  land ;  but  they  afterwards  sent  out 
a  precept  for  a  jury,  and  then  the  plaintifis 
filed  tins  bill  and  got  the  injunction,  which 
the  Master  of  the  KoUs  dissolved,  but  the 
plaintiff  now  sought  to  restore. 

The  Lord  Chancellor  said  he  had  looked 
at  the  affidavits  in  this  case,  but  they  did  not 
afford  him  much  assistance  in  coming  to  a 
satis&ctory  conclusion.  The  engineer  of  the 
company  tnought  the  piece  of  land  in  question 
necessai^  for  the  embankments,  but  the  evi- 
dence did  not  support  him  in  this  opinion. 
The  Act  of  Parliament  did  not  appear  to  au- 
thorize the  company  to  take  possession  of  the 
land,  and  he  should  take  care  to  keep  them 
within  its  provinces.  The  powers  conferred 
on  railway  companies  were  so  large,  and  so 
injurious  to  individuals,  thai  they  would  re- 
ceive no  extension  from  him.  Perhaps  some 
scientific  person  might  be  fixed  upon  on  each 
side,  who  would  examine  the  works,  and  report 
upon  the  necessity  for  taking  the  land,  and 
counsel  would  inform  the  Court  if  this  sug- 
gestion were  acceded  to  on  Monday. 


(a)  See  the  case  n^rted,  antCi  p.  343. 


Jpnll7. 
MuRLBT  V.  QuvaUAm* 


Appeal  from  the  Vicb-Chamgeiaov* 

Trusteed  liability  to  CotU, 

I  This  was  an  appeal  from  an  Order  of  the  YIoct 

I  Chancellor,  restraining  execution  against  the 

plaintiff  for  costs  upon  a  nonsuit. 

The  defendant,  Mr.  Greenham,  was  trustee 
and  committee  of  a  lunatic  who  died,  and  whose 
estate  Mr.  Murley  claimed  as  heir-at-law, 
Mr.  Greenham,  on  the  other  hand,  alleged  thai 
the  lunatic  recovered  his  senses  a  short  time 
before  his  death^  and  made  a  will  devising  tlus 
estate  to  himself.  The  plaintiff;  however,  com* 
menced  an  action,  the  form  of  which  was  not 
such  as  to  enable  him  to  try  Uie  validity  of  die 
will,  and  he  was  accordin^y  nonsuitea.  Hie 
Honour  granted  an  injunction  restraining  Mr, 
Greenham  from  levying  his  costs,  on  the 
I  ^und  that  a  suit  was  pending  in  equity 
impeaching  the  will,  and  in  wluch  Mr.  Green- 
ham might  become  liable  to  pay  costs  to  Mr, 
Murley. 

The  Lord  Chancbllor  said  the  trustee 
must  not  be  punished  for  defending  himself^ 
and  the  plaintiff  ought  to  pay  the  costs  of  hie 
ill-advised  proceeding. 

Order  discharged  tmd  injuneiion  dtssohwL 


VICE-CHANCELLOR'S  COURT. 
AprH  10. 

Dalton  v.  Hobhousb  &  Another. 


Trustees — Hieir  liability  for  improper  at 
ment  of  a  Testatof's  funds, 

Mr.  K,  Bruce  moved  that  the  defendants 
the  Right  Hon.  H.  Hobhouse  and  the  Rev. 
Mr.  Serrell  might  be  ordered,  within  ten  days, 
to  pay  into  court  a  sum  of  3^774(.  which  was 
a  portion  of  a  fund  of  which  they  weie  the 
trustees ;  or  that  a  receiver  miffht  be  appointed, 
or  a  reference  directed,  to  tne  Master,  to  as- 
certain what  should  be  done  under  the  peeuUBr 
circumstances  in  which  the  trust-fund  stood. 
The  bill  had  been  filed  by  the  plaintiff  acrainst 
the  defendants,  to  obtain  payment  of  the 
greater  portion  of  a  trust  fund,  to  whicl)  he 
was  entitled  under  the  will  of  a  Miss  Balton. 
The  defendants  Were  the  trustees  under  Miss 
Dalton's  will,  and  the  plaintiff  had  lately 
attained  his  majority,  "miereby  he  became 
entitled  to  be  paid  the  greater  portion  of  the 
trust  fund.  In  February  1828,  the  trustees 
had,  through  the  medium  of  a  Mr.  Messiter, 
their  banker  and  solicitor,  lent  the  sum  in 
Question  to  Mr.  Robert  Foster  Grant  Dalton, 
tne  plaintifTs  fether,  by  way  of  a  third  mort- 
gage on  his  estate  called  Inglethorpe,  in  the 
county  of  Norfolk.  There  were  two  previous 
subsisting  mortgages  on  the  estate  to  the 
amount  of  42,000?. ;  and  the  trustees  stated  that 
they  were  empowered  under  the  will  to.  lend 
the  trust  monies  upon  real  securities,  and  that 
before  they  advanced  the  trust  fund  upon  the 
mortgage,  the  estate  in  question  had  been 
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valued  at  the  sum  of  75,000/.  and  that  beyond 
the  payment  of  the  interest  upon  the  mortgage 
debts,  the  estate  produced  a  surplus  rental  of 
600/.  per  annum.  It  was  admitted  that  the 
trust  monies  were  lent  for  the  purpose  of 
paying  off  the  balance  of  a  banking  account 
which  existed  between  Mr.  Dalton  and  Mr. 
Messiter.  The  interest  upon  the  mortgages 
had  been  duly  paid  up  to  February,  1837. 
Under  these  circumstances  it  was  that  the 
plaintiff  filed  his  bill  to  secure  the  payment 
to  him  of  his  share  of  the  trust  fund.  Two 
years*  interest  had  since  accrued  due,  and 
the  trustees  admitted  that  the  state  of  the 
security  rendered  it  impossible  to  realise  the 
amount  without  considerable  difhculty,  delay, 
and  expense. 

The  Vics-Chancellor  said  that  where 
trustees  lent  trust  money  upon  personal  se- 
curity, it  was  no  security  at  all,  and  in  such  a 
case  as  that,  this  court  would  deal  with  the 
trustees  as  if  they  had  the  money  actually  in 
their  own  pockets.  In  the  present  case  it 
M>peared  that  the  trustees  had,  de  facto,  lent 
tne  money  ux)on  mortgage.  The  trustees 
might  ultimately  be  held  liable  for  the  repay- 
ment of  the  mone^,  and,  looking  at  the  value 
of  the  estate  and  its  rental,  the  repayment  of 
the  money  might  be  safe.  Under  those  cir- 
cumstances, the  court  thought  it  ought  not  to 
treat  the  defendants  precisely  in  the  manner 
it  would  do  had  the  money  been  laid  out 
merely  on  personal  security,  and  particularly 
upon  an  application  to  have  the  money  paid 
into  court  in  the  first  instance.  He  thought, 
therefore,  that  as  against  the  defendants  no 
order  should  now  be  made  for  the  payment  of 
the  money  into  court,  or  that  a  receiver  should 
he  appointed;  but  he  considered  it  a  very 
proper  case  for  a  reference  to  the  master,  to 
see  what  was  the  best  course,  under  the  cir- 
cumstances, to  be  pursued  for  the  raising  the 
money* 


Macxsllah  x>,  Mackellar. 

Practice — Irre^larity  of  Service  of  an  Order 
of  the  Court  vn  aforei^  Country^  under  6  G. 
i  and  1  &  2  W-  4.— ^Aa/  sufficient  to  dis- 
efiarge  proceedings  under  it, 

Mr.  Jacob  moved  to  discharge  an  order  of  the 
Court  issued  on  the  2nd  July,  183S,for  irregu- 
larity, and  to  set  aside  all  the  proceedings  that 
had  been  taken  upon  such  order  which  in- 
cluded several  writs  of  attachment  directed  to 
the  sheriff,  with  the  view  that,  that  the  plain- 
tiff might  have  the  bill  taken  pro  confesso,  and 
obtain  a  seouestration  of  the  defendant's  pro- 
perty, for  tne  defendant  had  been  living  for 
several  years  at  Bouloeiie.  Under  -the  6  G.  4. 
and  1  &  2  W.  4.,  which  provided  for  entering 
appearances  to  a  suit  where  the  parties  were 
out  of  the  jurisdiction  of  the  court,  an  (»rder 
had  been  made,  that  service  upon  the  de- 
fen^mt  at  Boulogne,  should  be  deemed  good 
KTviee,  and  that  tne  service  should  be  proved 
bv  aaaffidavit  before  any  person  authonzed  to 
administer  an  oath,  and  which  should  be  sub- 


sequently authenticated  by  the  British  Consul 
there,  and  the  order  sought  to  be  discharged 
was  granted  on  an  affidavit,  which  was  signed 
by  a  person  describing  himself  as  the  deputy 
mayor  of  Boulogne.  This  was  accompanied 
by  a  certificate  that  the  individual  so  described 
was  the  deputy  mayor,  and  was  signed  by 
some  one  else  describing  himself  as  the  British 
Consul,  whose  signature  was  verified  by  an 
official  authority  m  this  country.  No  other 
evidence  was  given  when  the  order  of  July 
was  obtained,  nor  was  there  any  notice  that  a 
clerk  in  court  should  enter  an  appearance  for 
the  defendant  The  irregularity  complained 
of  was,  that  the  instrument  procured,  at 
Boulogne  did  not  show  on  the  face  of  it  that 
the  deputy  mayor  had  authority  to  take  an 
affidavit,  that  tne  consul  was  the  only  person 
who  had  power  to  authenticate  the  fact,  and 
that  notice  should  have  been  given  of  all  the 
proceedings. 

The  Vice-Chancellor  considered  the  ob- 
jection to  the  form  of  the  affidavit  by  the  per- 
son who  served  the  subpoenas  valid.  He 
thought  it  absolutely  necessary  to  show  there 
had  been  good  service  when  the  Court  acted 
upon  it,  and  the  time  had  gone  by  when  that 
fact  could  be  established  by  evidence.  The 
meaning  of  the  order  was,  that  the  Consul 
should  give  his  testimony  that  the  individual 
before  whom  the  affidavit  was  sworn  had 
power  to  administer  an  oath,  and  if  the  certi- 
ficate had  been  right,  the  court  would  not  have 
reouired  any  further  affidavit.  The  order  of 
July  was  therefore  discharged  as  well  as  the 
attachments,  with  costs. 


April  13. 

Mouse  v.  Tucker. 

Creditor's  Bill — Receiver — Whether  the  Court 
will,  upon  a  Creditor  merely  filing  a  Bill  upon 
which  the  Creditor's  debt  shall  be  admitted,  ap- 
point a  Receiver  in  the  first  instance. 

This  was  a  creditor's  suit  brought  by  the 
plaintiff,  a  creditor,  against  the  executors 
and  devisees  of  the  testator  John  Owen  Ed- 
wards, deceased,  to  obtain  payment  out  of  his 
real  estate  of  a  sum  of  2,270/.  under  the  fol- 
lowing circumstances : — ^By  his  will  the  testa- 
tor devised  his  estates  to  his  wife  for  life,  and 
after  her  death  to  his  daughters,  and  charged 
the  property  with  the  payment  of  his  debts. 
The  testator  died  in  1825,  and  in  the  year 
1833,  an  action  of  ejectment  was  brought 
against  a  person  named  Adams,  to  whom  Ld- 
wards  haa  granted  a  lease  in  1783,  containing 
the  usual  covenant  for  quiet  enjoyment,  and 
he  was  turned  out  of  possession.  It  was  sub- 
sequently discovered  that  Edwards  had  no 
rigtit  onginally  to  grant  the  lease,  in  conse- 
quence of  his  naving  neglected  to  exercise  a 
power  by  which  alone  he  could  acquire  the 
right,  and  an  action  was  accordingly  brought 
in  1836,  by  the  representatives  of  tne  ejected 
tenant  against  the  executors  of  Edwards,  who 
pleaded  that  they  had  no  assets.  In  this 
action  damages  to  the  amount  of  2,200/.  were 
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recovered,  which,  with  the  costs,  were  sought 
by  the  present  bill  to  be  enforced  against  the 
real  estate,  which  the  testator  had  charged 
with  payment  simply  of  "  debts."  The  ques- 
tion was,  whether  the  real  estates  of  Edwards 
so  devised  were  liable  to  the  payment  of  a 
debt  which  arose  out  of  the  breach  of  a  cove- 
nant which  did  not  happen  until  several  years 
after  his  death,  and  whether,  before  that  point 
was  decided,  the  Court  could  place  a  receiver 
over  the  estates  upon  the  mere  motion  of  a 
specialty  creditor. 

Mr.  Jacob  moved  that  a  receiver  be  ap- 
pointed of  the  real  estates  of  the  testator,  and 
that  the  title  deeds  should  be  produced. 

The  Vice-Chancellor  was  of  opinion  the 

Slaintiif  was  entitled  to  a  production  of  the 
ocuments,  which  showed  a  dealing  with  the 
estate  subsequent  to  the  testator's  death. 
Upon  the  other  point  it  appeared  to  him,  that 
unless  some  special  reason  was  shown  for  the 
interference  of  the  Court,  it  was  not  the 
habit,  merel;^  on  the  filing  a  creditor's  bill, 
and  an  admission  of  a  debt  in  the  first  in- 
stance, to  grant  a  receiver.  It  was  not  the 
rents  and  profits  the  Court  ordinarily  looked 
to  for  the  payment  of  debts,  bnt  the  corpus. 
If  a  case  were  shown  in  which  the  corpus  was 
not  sufficient,  and  it  was  necessary  to  resort 
to  the  rents  and  profits,  that  might  be  a  rea- 
son for  the  Court  to  interfere ;  but  he  did  not 
think,  even  admitting  this  to  be  a  debt  to  which 
the  real  estate  was  hable,  a  sufficient  case  was 
made  out  for  appointing  a  receiver.  The 
motion,  therefore,  could  only  be  granted  so 
far  as  it  referred  to  the  production  of  docu- 
ments. 


ROLLS  COURT— AfarM  21. 


Hbighington  V,  Grant  and  others. 

Practice. — Costs — Liability  of  Exeeuton. 

Mr.  Pemberton  stated  this  to  be  a  petition  of 
the  defendant  Grant,  praying  that  tne  Master 
might  be  ordered  to  review  his  taxation  of 
costs.  The  bill  was  to  ascertain  the  clear  re- 
sidue of  the  effects  of  a  testator  who  had  ap- 
pointed Mr.  Grant  and  Mr.  Gower  his  execu- 
tors, and  it  prayed  that  Grant  should  be 
charged  either  with  interest  or  balances  re- 
tained in  his  hands,  or  with  the  profits  he  had 
made  by  their  use.  In  June,  1832,  a  decree 
was  made  that  the  bill  should  be  dismissed,  as 
against  Gower,  with  costs ;  but  that  it  should 
he  referred  to  the  Master  to  take  an  account 
of  the  balance  in  the  hands  of  Grant,  and  to 
compute  interest  at  5/.  per  cent,  on  such  ba- 
lances, making  annual  rests;  and  costs  for 
that  portion  of  the  suit  which  related  to  the 
balances  were  awarded  a^inst  Grant.  The 
Master  had  taxed  the  plamtiff's  costs  of  the 
whole  suit,  and  had  allowed  one-half  of  them 
against  Grant.  This  was  proceeding  upon  a 
wrong  principle,  for  the  Master  did  not  in- 
<|uire  wnat  proportion  of  the  costs  had  been 
incurred  in  consequence  of  the  charge  allec^ed 
in  the  bill  respecting  the  balances,  but  nis 


reasoning  was,  that  if  the  suit  had  been  m* 
stituted  for  the  sole  purpose  of  charging 
interest  on  the  balance,  me  whole  costs  would 
have  fallen  on  Grant,  and  therefore  he  ought 
to  pay  one-half  of  the  costs  of  a  suit  brought 
for  a  double  purpose.  The  additional  expenses 
of  the  suit  occasioned  by  this  inquiry  would 
not  have  exceeded  5/.,  and  the  learned  counsel 
submitted  it  was  not  the  intention  of  the  Court 
to  make  Grant  pay  half  the  costs  of  each  item 
in  the  biU  of  costs  for  carrying  on  the  suit. 

Mr.  G.  Richards  said,  the  course  the  Master 
had  adopted  was  regular,  and  had  been  in 
practice  for  upwards  of  thirty  years.  The  bill 
was  filed  by  persons  entitled  under  the  tes- 
tator's will  with  a  twofold  object,  to  take  the 
accounts  of  the  testator's  estate,  and  to  make 
one  personal  representative  personally  liable 
for  his  default  in  respect  to  several  balances 
in  his  hands ;  and  the  Master  said,  that  for  the 
second  object  it  was  necessary  to  prove  the 
will.  The  practice  in  such  cases  was  correctly 
stated  in  Smith's  Chancery  Practice,  vol.  ii. 
p.  639,  which  was  in  conformity  with  the 
Master's  report.  If  the  Court  had  intended 
that  only  the  extra  costs  occasioned  hj  the 
additional  inauiry  should  have  been  paid  by 
Grant,  it  would  have  expressed  that  intention 
in  the  decree.  If  the  bill  had  been  filed  for 
the  sole  purpose  of  charging  the  defendant 
with  interest  on  the  balances  in  his  hands,  it 
must  have  been  framed  in  the  same  way  as 
the  present  bill,  setting  out  the  will  of  the  tes- 
tator, who  died  in  1804,  and  that  the  defend- 
ant had  for  thirteen  years  retained  assets  in 
his  hands.  A  great  part  of  the  bill  was  ap- 
plicable to  the  charee  against  the  defendant 
The  costs  were  taxea  upon  the  right  principle, 
and  the  Court  would  not  go  into  the  minutie 
of  each  item  of  the  bill. 

Lord  Langdale  said  that  it  was  a  matter  of 
great  importance  to  the  practice  of  the  Court, 
and  he  would  take  care  to  inquire  into  it. 
The  main  question  was,  what  was  the  precise 
meaning  of  the  decree,  "  to  tax  the  puiintiflb 
their  costs  as  to  so  much  in  this  suit  as  seeks 
to  charge  the  defendant,  the  petitioner,  with 
interest  on  the  balances  from  time  to  time 
remaining  in  his  hands.''  There  was  no  case 
in  which  this  matter  had  come  before  the 
Court  at  all.  He  would  get  what  assistance 
be  could  firom  the  officers  of  the  Court 


COURT  OF  EXCHEQUER. 


April  19. 

Case  of  tbe  Canadian  Prisoners,  (a) 

The  Lord  Chief  Baron,  upon  the  application 
of  Mr.  Hill  to  know  when  it  would  be  their 
Lordships'  pleasure  to  hear  the  continuation 
of  the  arfi;ument8  upon  the  writ  of  haheoM 
corjiuSf  said  they  could  not  hear  the  case 
until    Thursday    next      It    might,   there- 


(a)  See  the  Report,  ante. 
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fore,  at  present  stand  lor  that  day;  and 
should  it  be  found  impracticable  to  proceed 
with  it  on  that  day,  Mr.  Hill  should  have 
notice. 


Dob  DEM.  Thoms  v,  Chahbkblain. 

Ejectment— The  Character  a  Purchaser  in 
possession  may  be  considered  be/ore  com' 
pleting  hit  purchase,  and  paying  interest  upon 
nis  vurchase-money,—u?hether  only  a  tenant  at 
wilt  to  the  vendor,  and  as  such  liable  to  eject- 
ment. 

This  cause  was  instituted  to  recoTcr  pos- 
session of  some  land  in  the  occupation  of  the 
defendant;  and  upon  the  trial  of  the  cause,  it 
appeared  that  an  agreement  had  becoi  entered 
into  between  the  lessor  of  the  plaintiff  and  the 
defendant,  for  the  sale  of  the  land  in  question 
by  the  former  to  the  latter.  By  the  tenns  of 
that  agreement  a  deposit  was  to  be  paid, 
which  was  done,  ana  the  remainder  or  the 
purchase-money  was  to  be  paid  at  the  execu- 
tion of  the  conveyance  to  the  defendant.  In- 
terest at  the  rate  of  5/.  per  cent,  per  annum 
was  to  be  paid  in  the  meanwhile,  and  the  de- 
fendant to  be  at  liberty  to  enter  into  pos- 
session at  once.  This  he  did,  and  commenced 
building.  Difficulties  having  afterwards 
arisen  between  the  parties,  the  purchase-money 
remaining  unpaid,  and  the  conveyance  not 
having  been  executed,  the  lessor  of  the  plain- 
tiff demanded  possession  of  the  land,  and 
brought  the  present  ejectment. 

A  verdict  having  been  found  for  the 
plaintiff^  Mr.  Serjeant  Goulbum  now  moved 
on  the  part  of  the  defendant,  to  set  it  aside 
and  enter  a  nonsuit,  on  the  ground  that  the 
interest  agreed  to  be  paid  was  in  the  nature 
of  rent ;  and  that  the  relation  of  landlord  and 
tenant  was  created  between  the  parties,  and 
that  such  tenancy  in  point  of  law  was  a 
tenancy  from  vear  to  year. 

The  Court,  however,  held  that  at  the  utmost 
a  tenancy-at-will  was  created,  which  might 
be  determined  by  a  demand  of  possession. 

Rule  refused. 


QUEEN'S  BENCH.— ^pri/ 16. 

HOUNSTON   V,   COATES. 

Act  for  Abolition  of  Arrest  for  Debt — whether 
a  defenelant  may  surrender  himself  in  diS' 
charge  of  his  baU, 

The  defendant  had  been  arrested  by  the 
plaintiff  for  a  considerable  sum  of  money,  but 
api)lied,  imder  the  recent  act  for  the  abolition 
of  imprisonment  for  debt,  to  be  discharged 
out  or  custody  upon  giving  two  sureties,  ac- 
cording to  the  provisions  of  the  act.  Under 
the  old  law,  these  sureties  would  have  been 
required  to  pay  the  debt ;  but  under  the  re- 
cent act  the  palrty  was  enabled  to  render. 

Mr.  Cresswell  now  moved  for  a  rule  to  show 


cause  why  the  defendant  should  not  be  per- 
mitted to  surrender  himself  to  the  Queen's 
Bench  prison  in  discharge  of  his  baiL 
Rule  granted. 

April  17. 
Sittings  in  Banco. 

Horner  v.  Keppbl. 
Pleading'^Practtee, 

Mr.  Theobald  moved  for  a  rule  to  show 
cause  why  the  plea  in  this  case  should  not  be 
set  aside.  It  was  an  action  brought  by  the 
endorsee  of  a  bill  of  exchange  against  the  en- 
dorser, and  the  plea  was,  that  the  plaintiff 
had  not,  before  the  time  tie  bill  became  due, 
paid  the  value  of  the  bill  to  the  penon  who 
had  endorsed  it  to  him.  There  were  many 
cases  to  show  that  such  a  plea  was  perfectly 
bad  in  fact  and  in  law,  but  it  was  supposed  the 
Court  could  not  take  it  off  the  file,  because 
it  had  not  been  pleaded  by  the  defendant  after 
a  rule  to  plead  issuably  had  been  nven. 

The  Court,  not  being  satisfied  that  the  cir- 
cumstances of  this  case  would  justify  such  an 
interference,  refused  the  rule,  but  observed  at 
the  same  time,  that  whenever  the  circum- 
stances of  the  case  were  such  as  to  call  for  the 
interposition  of  the  Court,  there  was  no  doubt 
the  Court  had  the  power  and  would  exercise  it. 

In  a  case  movea  in  a  subsequent  part  of  the 
day  by  Mr.  Humfrey,  on  a  somewhat  similar 
pomt,  the  Court  gnmted  the  rule. 


Rboina  v.  The  London  and  Birmingham 
Railway  Company. 

Joint  Stock  Companies — Their  liability  to  make 
good  and  sufficient  new  roads  in  the  place  of 
old  roads  they  may  destroy. 

The  issue  joined  in  this  case  was  upon  a 
writ  of  mandamus  commanding  the  defendants 
to  make  a  sufficient  road  in  Ben  of  one  they 
had  destroyed  in  the  parish  of  Penrier,  lead- 
ins  between  Stanmore  and  Uxbridge.  The 
defendants  said  they  had  done  so,  and  it  was 
tried  last  term  before  the  Lord  Chief  Justice, 
and  a  Special  Jury,  when  a  verdict  passed  for 
the  crown,  (a) 

Mr.  Charmell  moved  for  a  rule  to  show  cause 
why  this  verdict  should  not  be  set  aside  and 
a  new  trial  had. 

The  Court  took  time  to  consider. 


COMMON  VhEAS.— April  16. 

Paget  v.  Chambers. 

Attornies. — An  Attorney  neglecting  to  take 
out  his  certificate,  and  applying  to  be  re-ad- 
mitted without  givingthe  ustuil  notice  of  his 
intention  to  do  so.  JFhether  he  is  to  be  struck 
off  the  Rolls. 
Mr.  Serjeant  fVUde  moved  for  a  rule  calling 

on  an  attorney  to  show  cause  why  his  name 


(a)  See  the  Case  reported,  ante  p.  314. 
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riioold  not  be  struck  off  the  roll  of  attorneys  of 
this  court.  It  appeared  that  the  gentleman  in 
question  was  aomitted  in  1810,  but  he  ne- 
glected to  take  out  his  certificate,  and  conse- 
gnently  he  ceased  to  be  an  attorney.  In  1823 
e  applied  to  be  re-admitted,  but  again  he 
omitted  to  take  out  his  certificate  unm  1826, 
in  which  year  he  was  re-admitted  in  this  court 
Upon  searching  at  the  office,  however,  it  did 
not  appear  that  he  had  given  the  usual  notice 
of  his  intention  to  apply  for  re-admission ; 
and,  as  he  had  been  re-admitted  in  the  other 
courts,  it  was  evident  that  he  must  have  passed 
off  his  admission  to  the  King's  Bench  in  1810 
or  1823  upon  this  court  as  a  re-admission  in 
1826,  and  so  induced  the  judges  to  dispense 
with  the  necessary  notices  and  affidavits. 
This  was  such  a  fraud  upon  the  court,  as  ren- 
dered his  re-admission  a  nullity. 

The  object  of  the  application  was  to  enable 
the  officer  of  the  court  to  tax  a  bill  of  costs  in 
this  cause. 

The  Court  granted  a  rule  to  show  cause. 


CENTRAL  CRIMINAL  COURT. 
April  13. 


Before  Mr.  Justice  Colsridgb,  and  Mr. 

Justice  COLTMAN. 

Tbul  op  Fsancis  Hastings  Mbdhubst. 

The  neeesMty  for  Justice  vutiting  mth  heavy 

f  Punishment  aUpersens  who  viSate  the  laws 
If  using  deadly  weapons— the  danger  of  pos- 
sessing such  weapons. 
The  clerk  of  the  arraigns  read  the  indictment, 
by  which  the  prisoner  was  charged  on  the 
finding  of  the  coroner's  jury  with  the  wilfiil 
murder  of  Joseph  Alsop,  and  he  was  further 
diarged  upon  the  findmg  of  the  grand  jury 
with  manslaughter. 

Sir  F.  PoUoek  appeared  for  the  prosecution, 
which  is  familiar  to  all  our  readers.  He  ad- 
verted to  the  nature  of  the  weapon  employed 
on  this  occasion,  and  having  showed  the  knife 
to  the  jury,  he  observed  that  it  was  much  to 
be  resretted  that  the  law  did  not  provide  a 
punisnment  to  prevent  the  sale  of  such  wea^ 
pons,  and  pmush  persons  who  should  carry 
them.  Looking,  however,  to  the  facts  of  this 
case,  it  was  his  duty  to  state,  and  he  did  so  most 
willingly,,  that  there  were  many  circumstances 
connected  with  the  transaction  which  ought 
to  operate  in  favour  of  the  prisoner,  and  id- 
though  public  justice,  as  well  as  justice  to  the 
memory  of  the  deceased,  demanded  the  in- 
quiry, he  did  not  think  that  the  evidence  was 
sufficient  to  sustain  the  charge  of  murder, 
although  the  fiicts  would  clearly  establish  a 
case  of  manslaughter. 

Witnesses  were  called  for  the  prosecution, 
who  proved  the  fact  of  stabbing. 

The  Attorney-General  appeared  for  the  pri- 
soner. He  said,  that  he  was  most  une^eetedly 
called  upon  to  defend  the  prisoner  from  the 
crime  of  murder,  for  when  he  entered  the 


court  that  morning  neither  himself  nor  his 
learned  friend^  Mr.  Phillips,  had  the  slightest 
notion,  after  tne  grand  jurv  had  finmd  a  bill 
for  manslaughter  only,  tnat  they  would  be 
called  upon  to  defend  ueir  unfortunate  client 
from  the  more  serious  charge  of  murder.  But 
it  appeared  that  there  were  certaiti  rules  of 
law  which  rendered  it  necessary  when  a  coro- 
ner's jury  had  found  a  verdict  of  murder  that 
the  prisoner  must  first  be  tried  upon  that  find- 
ing, notwithstanding  the  fact  of  a  grand  jury 
having  found  a  bill  for  the  lesser  onence.  He, 
of  course,  bowed  most  respectfully  to  what  he 
believed  to  be  the  law  of  the  land  upon  the 
subject,  although  in  this  instance  it  certainly 
placed  both  his  learned  friend  and  himself  in 
a  most  painful  situation.  At  the  same  time 
it  was  tar  from  his  intention  to  throw  any 
blame  upon  the  manner  in  which  the  prosecu- 
tion had  been  conducted.  Indeed,  his  learned 
friend  on  the  other  side  had  done  his  duty 
most  fidrly  and  impartially,  and  with  a  feel- 
ing which  did  him  infinite  credit  He  said 
that  he  had  no  wish  to  bias  the  minds 
of  the  jury,  that  the  question  was  for  them 
and  the  learned  judges  to  decide,  and  with 
a  fiill  knowledge  of  all  the  facts  of  the 
case  before  him,  ne  had  said  fairly  and  man- 
fully, that  in  his  opinion  the  offence  did  not 
amount  to  murder.  Now,  he  (the  Attorney- 
General)  had  a  great  respect  for  the  ancient 
institntiem  of  a  coroner's  jury,  but  he  coidd 
not  allow  his  predilection  in  its  favour  to 
sway  his  judgment,  and  he  could  not  help 
sajring,  that  he  had  no  very  great  respect  for 
the  decisions  of  coroners'  juries,  and  he  misht 
mention  as  one  reason  for  entertaining  mat 
opinion,  that  coroners'  juries  were  often  som- 
xnoned  upon  some  mxmicntary  impulse,  at  a 
time  when  great  excitement  prevailed  with 
respect  to  the  matter  they  were  called  upon  to 
investigate,  and  that  when  so  aasemblea  they 
had  no  legal  authority  to  preside  over  them  to 
point  out  the  nice  and  subtle  distinctions  of 
the  law,  and  it  was  therefore  impossible  that, 
with  all  their  feelings  and  prejudices  acting 
upon  them,  they  oould  ever  arrive  at  a  calm 
and  dispassionate  conclusion.  It  was  true 
that  coroners'  juries  were  sometimes  presided 
over  by  members  of  the  legal  profession,  but 
that  was  not  always  the  case ;  and  even  when 
it  did  occur,  experience  proved  that  even  those 
^ntlemen  were  incapable  of  directing  the 
jury  with  that  degree  of  legal  advice  wliich 
could  alone  lead  them  to  a  just  and  legal  con- 
clusion. Coroners'  juries  were  ^nerally  se- 
lected from  persons  in  the  immediate  vicinity 
of  the  place  where  the  occurrence  took  place, 
and  they  were  consequently  liable  to  have 
their  minds  prejudiced  and  their  feelings  ex- 
cited so  far  as  to  disqualify  them  from  re- 
tumin|;^  a  safe  and  unprejudiced  verdict  The 
very  sight  of  the  body  of  a  deceased  jpersoa 
who  came  to  his  death  by  force  and  violence 
would  naturally  create  in  their  minds  a  degree 
of  horror  for  the  crime  and  a  correspon£ng 
feeling  of  detestation  against  the  party  who 
was  supposed  to  have  committed  the  outrage. 
As  a  proof  of  the  loose  and  unsatisfactory 
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manner  in  whiob  pioefe^iogp  before  coroners 
were  conducted,  and  the  want  of  leral  method 
in  which  those  proceedings  were  suosequently^ 
drawn  up,  he  wott)d  state  iroBi  his  own  ex- 
perience, which  W98  now  of  some  duration, 
that  he  never  knew  an  instance  in  which  a 
convictioB  followed  upon  the  finding  of  a 
coroner's  jury,  but  itinyariably  happened  that, 
where  objecuons  were  taken,  the  proceedings 
before  the  coroner  were  invariably  set  aside  on 
the  ground  of  irree^larity  and  the  want  of 
lesal  knowledge,    ^r  that  reason  it  was  ab- 
solutely necessary  that  a  Airther  preliminary 
inquiry  should  take  place  before  a  jury  com- 
posed of  gentlemen  of  the  county,  who  were 
persofis  of  experience  and  information,  and 
whose  minds  were  not  likely  to  be  swayed  by 
feeling  qr  prejudice.     The  institution  of  a 
grand  jury  he   had   always  respected  and 
fevered,  and,  whatever  might  be  said  aeainst 
the  utility  of  grand  juries,  he  for  one  snould 
always  be  prepared  to  derend  them.    Should 
it  be  said  tnat  any  man,  be  his  offence  what 
it  might,  had  a  ri^nt  to  be  placed  as  a  criminal 
at  the  bar  of  justice  without  the  intervention 
of  a  grand  jury  P    It  was  said  that  magistrates 
were  to  have  vested  in  them  the  same  power 
which  was  given  to  grand  juries — namely, 
that  of  preferring  bills  against  persons  charged 
with  onences.    Sfow,  he  had  the  highest  re- 
spect for  the  magistracy  of  this  county  as  a 
body,  but,  respectable  and  learned  as  they 
were,  he  would  sav  that  they  should  not  be 
intrusted  with  sucn  a  power,  for  he  was  ap* 
prehensive  that  local  cirpumstances,  mistakes 
nmn  isnorance,  and,  he  was  afraid,  mistakes 
from  oesign  also,  would  be  found  to  operate 
to  the  prejudice  of  justice  by  placing  per- 
sons in  jeopardy  who  ought  not  to  run  the 
hazard  of  a  trial  by  the  act  of  any  one  man. 
Bat  where  a  body  of  gentlemen  were  as- 
sembled from  the  county  and  received  their 
instructions  from  i^  judge  upon  the  bench,  to 
them  he  would  say  tnat  the  lives  and  liberties 
of  Her  Majesty's  subjects  might  safely  be 
intrusted.    The  learned  gentleman  then  ad- 
verted to  the  case,  and  said,  that  as  the  grand 
jury  had  thrown  out  the   bill  for  murder 
aeainst  the  prisoner,  and  as  his  learned  friend 
Sir  F.  Pollock  had  given  it  as  his  opinion  that 
the  offence  amounted  to  manslaughter  only, 
he  thought  he  might  safely  put  out  of  his  con- 
sideration the  graver  charge,  and  confine  his 
observations  to  the  case  of  manslaughter.    He 
then  adverted  to  the  facts  as  detailed  in  the 
evidence,  and  contended  that  the  prisoner  had 
acted  upon  the  principle  of  self-defence;  that, 
findinelumself  assailed  by  a  man  his  superior 
in  bodily  strength,  who  was  advancing  to 
strike  him  dowu  with  a  formidable  weapon, 
and  finding  also  that  he  had  no  means  of 
avoiding  the  blow,  and  no  (^portunity  of  re- 
treatingi  he  had  recourse  to  that  d^acQy  wea- 
pon the  use  of  which  could  only  be  justified 
by  suppoeinff  that  his  own  life  was  in  danger 
frwn  tae  meditated  blow.    It  was  unfortunate, 
indeed,  that  the  prisoner  should  have  had  in 
his  poesession  so  deadly  a  weapon,  and  it  was 
eqHuKj  to  be  lamented  that  the  practice  of 


earning  voehwettpons  bad  lately  romng  up 
in  this  country,  ne  should  be  glaa  if  alaw 
conld  be  framed  to  prohibit  and  render  penal 
the  siile  of  such  formidable"  instmmentsi  and 
he  would  be  most  wiUing  to  unite  with  his 
learned  friend  (Sir  F.  Pollock)  in  the  framing 
of  such  a  law;  but  it  was  proved  beyond  au 
doubt  that  the  prisoner  had  carried  the  knife 
about  him  for  an  innocent  purpose,  and  he 
never  attempted  to  use  it  against  the  deceased 
or  any  other  person  until  ne  was  threatened 
with  a  heavy  olow,  which  mifht  have  proved 
fatal  to  him,  and  then  only  ne  had  recourse 
to  that  fearful  and  deadly  weapon,  the  use  of 
which  in  this  instance  he  must  deplpre  to  the 
latest  hour  of  his  existence.  Tne  learned 
gentleman  then  proceeded  to  argue  xx^oa  the 
evidence,  that  the  jury  would  be  justified  in 
finding  a  general  verdict  of  acquittal;  and  ad- 
verting to  the  conduct  of  the  Kev,  Mr.  Stur* 
mer,  he  said  it  was  deeply  to  be  regretted  that 
the  rev.  gentleman  haa  not  intertered.  As  a 
man,  a  Christian,  and  a  Christian  minister, 
and  particularly  as  the  tutor  and  instructor  of 
these  unhappy  youths,  it  was  his  bounden 
duty  to  have  interposed  his  authority  at  a  time 
when  his  interference  would  have  prevented 
the  fatal  result.  That  he  was  infiuenced  by  a 
feeling  of  timidity  there  could  be  little  doubt. 
It  was  a  want  of  presence  of  mind*  but  when 
the  sound  of  his  voice  would  have  been  suffi- 
cient to  allay  the  angry  feelings  of  the  two 
younff  men,  he  must  say  that  Mr,  Stunner 
was  deeply  to  blame,  and  that  his  conduct 
was  even  more  censurable  than  that  pf  the 
unfortunate  youth  who  now  stood  at  the  bar* 
The  learned  gentleman  concluded  a  powerful 
and  feeUng  address  bv  an  appeal  to  tne  Court 
and  the  jury  on  behalf  of  the  prisoner,  who, 
having  atoned  for  the  crime  ne  had  com- 
mitted by  his  re^t  and  penitencCi  awaited 
his  fr^e  with  resignation,  and  was  an  object 
more  to  be  pitied  than  blamed. 

Several  witnesses  of  the  highest  respect^ 
bility  were  then  called,  and  gave  the  prisoner 
a  most  excellent  character  for  kindness  and 
generosity  of  disposition,  and  great  humanity. 

The  Jury  acquitted  the  prisoner  on  the  in- 
dictment for  murder,  and  found  him  GuiUy  of 
Manslaughter, 

Mr.  Justice  Coleridge  passed  judgment 
He  said — Frauds  Hastings  Medhurst,  you  are 
now  to  receive  the  sentence  of  the  Court  for 
the  crime  of  which  ^rou  have  been  found  guilty 
after  a  long  and  patient  trial,  and  a  most  able 
defence  by  your  counsel.  You  have  had  the 
advantage,  too,  of  a  patient  and  upright  jury, 
who  gave  the  fiollest  consideration  to  your  case, 
and  it  is  right  for  me  to  tell  you  flrom  this  place, 
that  even  at  your  tender  years,  and  notwith- 
standing the  respectable  situation  which  you 
hold  in  society,  it  is  right,  I  say,  you  should 
know,  that  the  jury,  patient  and  attentive  aa 
they  have  been,  mignt  have  found  you  guilty 
of  the  crime  of  murder ;  and  had  that  been 
the  case,  however  painful  it  would  be  to  those 
who  sit  here  to  administer  the  law,  you  would 
inevitably  have  passed  from  that  bar  to  another 
world,  by  suffering  a  publicand  ignominious 
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death.  However,  from  the  character  you 
have  receiTed— firam  thefiurt  of  the  sodden 
anarrel  m  which  you  were  engaged-— from 
the  absence  of  malice  or  premeditation  on 
your  part,  and  from  the  ract  which  I  have 
ascertained,  that  from  the  moment  yon  in- 
flicted the  fatal  blow  down  to  the  present  time 
your  whole  conduct  has  evinced  more  of  sor- 
row for  the  crime  you  have  committed  than 
apprehension  of  its  consequences  to  yourself 
--all  these  circumstances  combined  have  in- 
duced the  Court* to  deal  mercifully  by  you. 
The  verdict  which  the  jury  have  just  pro- 
nounced wotdd  render  you  liable  to  the  severest 
Dunishment  short  of  depriving  you  of  life. 
Vou  might  be  sent  out  of^the  country  to  live 
in  a  distant  land,  apart  from  your  nearest  and 
dearest  friends,  the  associate 'of  ill-educated 
and  worse-conductedpersons— convicted  felons 
like  yourself.  But  lam  happy  to  say  that  it 
does  not  seem  necessary  to  pass  upon  you  so 
severe  a  sentence.  I  should  be  extremely 
sorry,  however,  if  it  shotdd  be  supposed,  that 
in  passing  upon  you  a  lighter  sentence  than 
transportation  the  Court  have  forgot  to  take 
into  consideration  the  deadly  weapon  which 
it  appears  you  carried  about  von ;  and  I  trust 
that  ^ou  and  all  those  who  hear  me  will  feel 
that  that  circumstance  weighs  heavily  against 
you,  and  that  it  has  called  for  punishment 
against  others  as  it  must  against  you,  and  I 
trust  that  if  there  are  any  persons  here  or  else- 
where who  are  in  possession  of  such  danger- 
ous instruments,  they  will  get  rid  of  them  as 
soon  as  possible,  far  toe  see  the  danger  ofpos- 
tessing  such  weapons,  and  the  abswute  neces- 
situ  which  exists,  for  those  wh9  administer 
public  justice,  to  vtsit  with  heavy  punishment 
any  person  who  violates  the  law  by  using  such 
instruments  against  the  Hfe  of  a  fellow  creature. 
But  for  the  fact  of  your  possessing  that  knife 
you  would  stand  before  the  Court  in  a  more 
favourable  oosition  than  you  now  do.  With 
recard  to  Mr.  Sturmer,  the  Court  feels,  that 
if  be  had  done  his  duty  as  a  man,  a  tutor,  and, 
above  all,  a  clergyman,  instead  of  leaving  the 
room  as  he  did,  tne  fearful  catastrophe  would 
have  been  prevented,  and  you  would  not  now 
be  standing  at  that  bar  convicted  of  having 
dei>rived  another  of  his  life.  The  sentence 
wnich  the  Court  is  about  to  pass  upon  you, 
young  as  you  are,  will  be  no  inconsiderable 
deduction  from  the  years  of  liberty  you  have 
yet  to  live,  and  I  sincerely  hope  that  the  time 
which  you  will  have  to  pass  m  prison,  for  it 
must  be  for  a  lengthened  period,  will  be  em- 
ployed by  you  in  a  sincere  endeavour  to  regu- 
late your  temper  by  recalling  to  your  mind 
the  proceedings  of'^this  day,  and  that  by  a 
sincere  repentance  for  the  great  crime  you 
have  committed,  you  will  try  to  make  atone- 
ment to  Grod  and  man  for  what  has  passed. 
The  sentence  of  the  Court  upon  you  is,  that 
you  be  imprisoned  in  Her  Majesty's  House  of 
correction  at  Coldbath-fields  for  the  space  of 
three  years. 


SPRING  ASSIZKS. 

NORTHERN  CIRCUIT. 

Liverpool,  April  8. 

Before  Mr.  Baron  Aldsrsoh. 

Wbtherall  and  another  r.  Lees. 

Stage  Coaches — Whether  the  accounts  between 
the  parties  running  a  Stage  Coach^  may  6# 
considered  a  partnership  concern,  so  that  one 
party  cannot  sue  the  other  upon  such  aecounte, 
at  law. 

This  was  an  action  in  which  the  plaintiiby 
Mr.  John  Wetherall  and  Mr.  John  Webster, 
coach-proprietors,  of  Manchester,  sought  to 
recover,  from  Mr.  Thos.  Lees,  the  defendant, 
thesumof66/.  5«.  6c^. 

Mr.  CressweU  stated  that  the  action  was 
brought  by  the  plaintifb  to  recover  from  the 
defendant  the  sum  of  66/.  and  in  it  was  in- 
volved a  principle,  the  decision  of  which  was 
of  great  consequence  to  stage-coach  proprie- 
tors. If  the  defendant  succeeded  in  resisting 
the  action  on  what  were  the  true  groonds, 
coach-proprietors  would  be  reduced  to  the  la- 
mentable necessity  of  settling  all  their  dis- 
puted accounts  by  a  Chancery  suit  Railroads, 
as  fdl  persons  well  knew,  had  been  extremely 
hurtful  to  the  coach-proprietors ;  but  even 
railways  would  not  be  more  destructive  to 
them,  than  the  necessity  of  going  to  Chanceiy 
to  settle  their  monthly  accounts.  No  such 
necessity,  however,  in  his  opinion,  existed; 
and  the  agreement  which  had  taken  place  was 
sufficient  to  recover  from  Mr.  Lees  the  sum 
mentioned.  It  would  appear  in  evidence  that, 
about  ten  or  twelve  years  ago,  a  coach  was 
started  to  run  from  Manchester  to  Preston ; 
the  coach  was  called  **  The  Doctor,"  after  the 
fomous  race-horse  of  that  name.  The  mode 
of  doing  business  in  these  eases  was  this : — ^A 
coach  was  hired  fix>m  a  coach-builder  at  a 
certain  rate  per  mile ;  that  is,  those  perscMis 
who  eneaged  in  the  speculation  of  running 
the  coach,  paid  to  the  ouilder  of  it,  a  certain 
mileage.  The  ground  was  then  divided  into 
portions,  and  the  taker  of  each  portion,  pro- 
vided horses  for  his  particular  part  Then,  at 
the  end  of  a  stated  period,  say  a  month  or  six 
weeks,  each  party  sent  in  an  account  of  the 
money  he  haa  received  for  fares  and  parcels 
in  the  meantime,  and  also  of  the  sums  he  had 
disbursed ;  not,  however,  the  expense  ofpro- 
viding  horses  to  draw  the  coach,  but  toll-fares 
and  other  thines  of  that  description.  .  This, 
therefore,  varied  very  much  from  an  ordinary 
partnership,  and  he  doubted  whether  it  was  a 
partnership  at  all.  There  was  no  community 
of  property,  for  the  coach  belonged  to  no  par^ 
ticular  person,  neither  did  the  norses  or  the 
harness,  and  the  expense  of  providing  for  the 
horses,  was  never  brought  into  the  general  ac- 
count What,  then,  was  brought  into  the 
eeneral  account  P  Why,  the  money  received 
for  passengers,  which  the  parties  amed  to 
divine  in  proportion  to  the  custanee  tioat  each 
drew  the  coach.  There  waa  a  way-bill  attach 
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terminus,  which,  iir  the  one  case,  mms  left'  at 
Preston,  and,  in  the  other,  at  Manchester.  At 
the  end  of  every  month  or  six  weeks,  the  ac- 
counts were  settled  at  Manchester  hy  a  person 
in  the  employ  of  Messrs.  Wetherall  and  Web- 
ster.    Each  person  connected   with    "The 
Doctor,"  sent  to  Manchester  an  account  of  the 
money  received,  and  of  the  disbursements  made 
by  him.    The  clerk  to  whom  he  had  alluded, 
threw  the  whole  receipts  and  disbursements 
into  one  general  account,  and  then  the  money 
was  to  be  divided,  in  proportion  to  the  dis- 
tance which  each  drew  tne  coach.  The  amount 
which  each  party  had  received  and  disbursed 
was  ascertained;  and,  if  one  had  received 
more  than  his  proportion,  and  another  less,  he 
who  received  more  was  ordered  to  pay  over  a 
certain  sum  to  him  who  had  received  less,  so 
that  each  might  have  his  just  proportion  or 
share  of  the  profits.    In  June,  1837,  Lees,  the 
defendant,  came  into  the  concern  of  "  The 
Doctor,"  and  continued  in  it  till  the  summer 
of  1838,  when,  in  consequence  of  the  opening 
of  the  Bolton  Railway,  the  plaintiflb,  who 
horsed  the  coach  to  Bolton,  witndrew.  Durine 
the  period  referred  to,  Mr.  Lees  had  paid 
several  accounts,  which  had  been  made  up  in 
the  way  described ;  but  one  account,  extenoing 
over  the  months  of  April,  May,  and  June,  still 
remained  unsettled.  It  amounted  to  66/.  5«.  4tL, 
which  sum  Mr.  Lees  had  to  pay  to  the  plain- 
tiflEs,  but  which  he  had  refused  to  pay,  saying, 
that  he  had  nothing  to  do  with  the  account, 
or  relying,  no  doubt,  on  the  opinion  that  it 
was  a  partnership  concern,  with  which  a  court 
of  law  could  not  interfere.'   With  regard  to 
one  of  the  pleas  entered  by  the  defendant,  that 
Johnstone,  (the  clerk  who  drew  up  the  ac- 
counts,) was  not  a  person  authorised  to  do  so, 
he  referred  to  the  case  of  Brierley  and  Cripps, 
(similar  to  the  present  one,)  in  which  it  was 
ol^ected  that  the  accounts  could  not  be  re- 
ceived as  evidence,  without  being  proved  by 
the  person  who  made  theisL    The  objection 
was  over-ruled  by  Chief  Justice  Tindal.     He 
himself,  however,  should  not  only  produce 
the  accounts,  but  Che  person  who  had  made 
them. 

Mr.  Alexander  stated  that  he  was  provided 
with  evidence,  to  show  that  many  of  the 
charges  made  in  the  accounts  were  unreason- 
able and  improbable,  and  he  wanted  to  see, 
by  reference  to  the  bills  themselves,  whether 
the  charges  were  ri^ht. 

Mr.  Creenoell  said,  that  if  the  object  was 
only  to  ascertain  whether  Johnstone  (the 
clerk)  had  made  out  the  accounts  properly,  he 
had  no  objection. 

Mr.  Alexander  then  proposed  that,  not  to 
occupy  the  time  of  the  court  and  iurv,  the 
case  sjid  all  matters  in  dispute  should  be  re- 
ferred to  some  gentleman  at  the  bar,  who 
should  raise  the  point  of  law  for  the  conside- 
ration of  the  Court. 

Mr.  CresnoeU  was  rather  unwilling  to  take 

this  course.    The  point  of  law  might  turn  out 

to  be  a  matter  of  fact,  which  it  was  better  that 

the  jury  should  decide. 

Aldebson,  B.  proposed  that  they  should  try 


the  three  first  issues  relating  to  the  ouestion 
of  agreement,  and  the  authority  of  Johnstone 
to  nmke  out  the  accounts,  leaving  the  accounts 
to  be  settled  by  arbitration,  and  the  case  pro- 
ceeded. 

Thomas  Johnstone,  settling-clerk  to  Messrs. 
Wetherall  and  Webster,  was  called,  and  proved 
the  facts  of  the  case,  as  stated  by  counsel.  He 
also  proved  that  Mr.  Lees  had  consented  to 
the  mode  which  was  pursued  in  the  drawing  up 
of  the  accounts,  and  produced  accounts  in 
which  he  (defendant)  nad  himself  paid  over 
his  surplus  receipts  to  parties  pointed  out  by 
witness,  on  the  face  of  tne  accounts,  as  having 
received  less  thuti  their  proportion. 

The  learned  Judge  observed,  that  there 
was  certaiuly  a  preliminary  point  to  be  settled, 
with  respect  to  the  authority  of  Johnstone ; 
but  it  would  be  very  unreasonable  to  desire 
that  he  and  the  jury  should  go  through  the 
whole  of  the  accounts.  He  thought  that 
Johnstone's  authority  had  been  distinctly 
proved. 

It  was  ultimately  agreed,  his  lordship's 
opinion  being  known,  that  the  accounts  should 
be  referred  to  arbitration. 

The  jury  were  then  directed  to  return  a 
verdict  for  the  plaintiA,  damages  lAfUL  subject 
to  a  reference. 


LIVERPOOL.— AfarcA  4. 

Before  Mr.  Baron  Alderson. 

Dbarden  V,  Evans. 

Copyholds. — Whether  the  Lord  of  the  Matwr 
or  the  Copyhold  Tenant  of  the  Manor  has  the 
right  to  loose  stones  scattered  about  the  land 
of  the  Tenant,  and  not  joined  to  the  strata — 
whether  they  are  mere  chattels  or  part  of  the 
soil. — Defendant,  the  tenant  of  the  numor,  had 
sold  the  stones  in  question,  and  the  present 
action  was  brought  oy  the  Lord  of  the  Manor 
to  recover  their  value. 

It  appeared  that  the  plaintiff  is  lord  of  the 
manor  of  Rochdale,  formerly  the  property  of 
the  late  Lord  Byron.  The  defendant  is  a 
copyhold  tenant  of  the  manor,  in  which  he 
holds  two  closes,  called  Reddyshore  Pasture 
and  Stevner  Bottom.  The  former  is  high 
land,  and  a  precipitous  cliff  of  rock  runs  along 
it.  The  latter  is  below  it^  having  a  great 
number  of  boulder  stones  scattered  about  it, 
not  joined  to  the  strata,  but  of  a  similar  de- 
scription to  the  stone  of  the  cliffs  from  which 
it  is  conjectured  they  were  detached  some  time 
or  other,  and  rolled  by  the  force  of  their  own 
weight  in  the  descent,  to  Steyner  Bottom. 
These  stones,  called  by  the  country  people 
"  cobs,"  were  of  all  sizes,  from  that  of  a  man's 
fist  to  the  weight  of  fifty  tons  or  more.  Since 
the  Leeds  and  Manchester  Railway  has  been 
in  the  course  of  constructing,  these  stones 
have  been  found  convenient  for  making 
sleepers  to  festen  the  rails  upon,  and  the  de- 
fenoant  had  sold  them  for  that  purpose.  The 
question  was,  whether  he  had  a  ri«it  to  do  so 
or  not  It  was  contended  for  the  plaintiff, 
I  that  these  stones  formed  part  of  the  soil  as 
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Bideh  as  any  other  -ptat  ei  die  sur&ee^  and 

tons  of  8UMNI  stones  away  than  he  oouid  cany 
away  so  much  earth  or  soil ;  that  the  mere 
textture  of  the  material,  whether  sand,  day, 
nwnUy  or  stone,  could  make  bo  difierence 
whatever;  and  witnesses  were  ealledi  who 
proved  that  it  never  had  heen  the  pttfecm  to 
take  such  stones,  except  for  the  pwpose  of 
diaining^  boildingv  or  i^»iring  on  the  copy- 
hold land* 

Mr,  fFightmoH,  for  the  defendant,  said,  he 
did  not  propose  to  alter  the  facts  of  the  oase^ 
hot  he  contended  that  these  stones,  having  in 
tfU  prohahility  eome  from  the  diffe,  were  not 

Sn  of  the  land,  hnt  mere  chattels  severed  hy 
e  a«t  of  God,  which  therefore  the  copy- 
holder ndflht  take.  *'  Suppose/'  sud  he,  **  a 
meteorio  uiower  of  stones  fell  from  the  inoon 
OB  the  copyhold,  woidd  he  not  have  a  riffht  to 
ialEcit  up assooQ  asit  fell?  ('*  If  hedidtake 
it,"  said  the  judfi;e,  **  I  think  he  would  horn 
his  fingers,**)  and  if  he  could  take  it  then,  why 
not  at  any  time  sflerwards  while  he  sontinnea 
JB  nossession  of  the  copyhold  ? 

Mr.  CressweU  rephed,  that  most  of  the 
•tones  had  probably  lain  there  for  a  long 
time  before  manMs  were  ereatedy  and  that, 
therefore,  the  grant  of  the  copyhold  would  in- 
clude the  stones,  which,  though  the  tenant 
nusht  use,  he  could  not  carry  away. 

Verdict  for  the  plaintifl^  with  liberty  to 
move  the  court  npon  the  question  whether 
loose  stones  lying  upon  the  ground  were  mere 
chattels,  or  part  df  the  soil. 
jfyfH  10. 

1^  ffloraing  a  motion  accoi^nffly  was 
Blade  to  the  court,  and  the  result  will  be  re- 
ported in  our  next 

NORWICH,  Friday,  April  Id. 

Before  Mr.  Justice  Yauohak. 

Challmging  Juries. — Powet  of  the  Crown  to 

chaUange  a  Juror  toitkout  Jkewing  stUirfae- 

tcfy  eamae. 

Gharlea  Daynes  was  arraigned  upon  an 
indictment^  wmch  charged  him  with  naving 
administered  anenic  to  his  wife,  Hannah 
Baynes,  on  the  11th  of  March,  with  intent  of 
BBuioe  aforethought  to  murder  her. 

Idr.  Evantf  for  the  Crown,  challenged  one  of 
the  nersons  who  served  on  the  jury. 

m.  S.  Taylor,  for  the  accused,  objected  to 
tihe  challenge;  contending  that  the  Crown 
had  no  power  to  challenge  a  juror  without 
showing  satisfoctory  cause.  In  support  of  his 
proposition,  that  the  Crown  had  no  right  pe- 
ren^torily  to  challenee  a  juror,  he  dted  the 
39th  sectkm  of  Sir  Robert  Peel's  ^ry  Act; 
tin  6th  of  George  IV.,  e.  50.  From  that 
statute  Ihe  aeooied  may  diallenge  twenty 
jnmvs  witlioat  canae  shown,  but  ant  if  the 
down  thought  proper  toobyect  to  any  juror, 
it  can  only  do  so  upon  suffident  cause  being 
aii»edaBd  proved. 

Mr;  Justice  VAOimAN,  altet  considting  tile 
JxftA  Chief  Justice,  said  they  were  both 
ekatrly  of  opinion  that  the  Crown  had  the 


right  of  peremptory  eltdknge.  The  < 
and  practice  were  for  the  Crown  to  object  to., 
the  jurors  aa  they  answered  to  their  names ;' 
and  if  at  the  end  of  the  pond  a  suffident 
number  of  nndiallenged  jurors  oonld  not  ber 
founds  the  pand  was  to  be  again  caUed  over, 
and  the  Crown  must  then  show  cause  of  chal- 
lenge to  any  to  whom  it  objected.  If  ulti- 
mately a  fuU  jiuy  eould  not  be  procured,  a 
fresh  jury  would  be  instantly  sommoBed  by 
the  Sheriff. 

Mr.  S.  Taylor  requested  that  the  learaed 
judffe  would  take  a  note  of  his  objection. 

Mr.  Justice  VAOOBAir  said  he  would  Cer- 
tainly do  SO}  .the  point  iras  an  important  ooei 
and  Mr.  Tavlor  £d  well  to  take  it<  But  he 
had  himseli  no, doubt  upon  the  law. 

Mr.  Evan$  then  said  he  woold  withdraw 
his  challengSf 

The  prisoner  was  found  Guiltt,  and  sub- 
sequently made  a  full  confession  of  his  guilt. 

JprUl5, 

Mr.  5.  Tai(lor  this  inortiliig  resumed  his 
objection,  urging  the  Stay  of  execution  until 
the  opinions  oT the  fifteen  judges  had  beat 
taken. 

Mr.  Justice  VAuaftAw,  however,  declined  ,- 
bat  said  he  should  meet  til  tbe  judges  oil 
Moticby,  when  he  would  tnention  the  point  to 
them.  He  desired,  however,  that  the  matter 
should  not  be  mentioned  to  me  prisoner,  that 
he  might  not  indulge  in  any  vam  etpectatioii 
of  escape  from  execution. 


USUBY  LAWS-BILLS  OF 
EXCHANGE. 
We  think  it  of  some  importance  to  dirsei 
the  attention  of  the  profession  to  the  etatute, 
7  Wm.  4.  &  1  Tict.  cap.  80.  entitled,  «*  Aii 
Act  to  exempt  oertaan  Bills  of  Exchange 
and  Promiasory  If  otes  from  the  operation  of 
the  Laws  relating  to  Usury,"  by  ^hich  it  is 
enacted,  that  from  and  after  th&  passing  of 
the  act  (17th  July,  1837,)  and  till  th« 
Ist  Jantahy,  1840,  no  bffl  of  exchange  or 
promissory  note,  made  payable  at  or  vdthin 
twelve  months  after  date,  or  not  havii^ 
more  than  twelve  months  to  run,  shall  by 
reason  of  any  interest  taken  thereon,  or 
secured  theidby,  or  any  agreement  to  pa^, 
or'  receive,  or  allow  interest  in  &coun^g, 
negociating,  or  transferring  the  same,  be 
void,  nor  shaU  the  lialnlily  of  any  party  to 
anjr  bill  of  elohange  6t  promissory  note  btf 
affected  by  reason  of  any  statute  or  law  in 
force  for  the  prevention  of  neaty;  Bor  shaB 
any  person  or  j^ersons^  or  body  ooi^porttte, 
dirawing,  aceepting,  indoisbg,  or  mgt&^ 
any  such  bill  or  note,  or  len&ig  or  ad* 
Tsnca^  any  money,  or  talking  m^re  tfcan 
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the  pnsent  nJte  of  legal  inteiest  in  Great 
Britain  and  Ireland  respectively  for  the 
loan  of  money^  on  any  such  hill  or  note,  he 
aahject  to  any  penalties  under  any  statute 
or  law  rdating  to  usury,  or  any  other 
penalty  or  forfeiture. 

It  will  he  therefore  ohserved,  that  this 
statute  witt  «sptrv  on  Ae  1st  day  of 
January  next. 


TO   THB  EDITOR  OF  THB   LEGAL  OUIDE. 

Sm.-— Allow  me,  through  the  medium  of 
your  valuahle  journal,  to  thank  your  corres- 
pondent '^C.  B."  for  having  pointed  out  the 
recent  alteration  of  the  old  estahlished  law 
of  words  of  perpetuity  heing  necessary  to 
paas  the  fee  in  a  devise.  "  C.  B."  says, 
^  Had  H.  9.  M.  looked  at  the  28th  sec.  of 
the  I  Yic.  c.  29.,  he  would  have  seen,"  &c. 
&c  Now,  m  my  humble  opinion,  this 
would  have  been  better  in  the  future,  than 
in  the  past  tense,  for  if  ''H.  D.  M.**  had 
known  that  the  28th  sec.  of  the  1st  Tie.  c. 
26.  enacted  that  no  words  of  perpetuity  are 
necessary  to  pass  the  fee  in  a  devise,  /  can 
answer  fbr  it,  that  he  would  have  looked  at 
it,  before  he  sent  his  answer  in ;  and  would 
not  have  given  "  C.  B.*  the  opportunity  of 
collecting  him. 

I  h&ve  seen  the  act  referred  to,  but  my 
attention,  at  the  time,  was  more  especially 
directed  to  other  parts  of  the  same,  and 
this  elaiise  must  have  entirely  escaped  my 
observation.  Before  answering  your  Problem 
XVI.,  I  had  read  up  the  subject,  as  I 
tlion^t,  attentively ;  and  inpne  work,  with 
all  tlie  alterations  effected  by  recent  statutes 
as  late  as  1 837 '  and  as  I  have  before  stated, 
not  knowing  of  clause  28  of  the  recent 
WiUa  Act,  I  consideied  myself  safe;  Nor 
am  I  aware  that  a  ^new  edition  of  any  of 
the  leading  works  which  treat  upon  this 
subject,  has  appeared  since  this  statute 
passed.  Indeed,  I  think,  I  may  say  with 
truth,  that  it  almost  amounts  to  an  impossi- 
bility, even  for  the  most  experienced,  to  keep 
up  a  knowledge  of  ail  the  shoals  of  statutes, 
which  year  after  year,  are  so  rapidly  accu- 
mulating upon  the  legal  proiiBS8ion,making  it 
more  and  more  difficult  for  those,  who  (begin- 
ners like  myself)  may  have  launched  their 
barks,  upon  its  troubled  waters,  to  qteer  clear 


of  the  numerous  eddies^  rock%  and  qiuek- 
sands,  with  which  it  so  plentifully  abounds ; 
and  upon  which  even  the  hardiest,  and  most 
experienced  mariner,  is  apt  to  founder,  and 
/(BW  there  be,  who  reach  the  solitary  light- 
house, the  beacon  in  the  distance;  and  those 
few,  who, 'after  long  struggling  with  its  ad* 
verse  winds  and  waves,  at  hut  reaeh  thsr 
wished-for  haven,  may  well  say  with  the 
words  of  Vri^ — 

Quee  vobis,  qus  digna,  vm,  pro  talibud  ausb 
Praemia  posse  rear  solvL 

Trusting  you  will  excuse  this  digression, 
I  am,  sir,  in  haste,  your  obedient  and  ob- 
liged servant, 

H.  D.  M. 

I  suppose  the  word  ^^deviu"  in  the  fifth 
line  of  C.  B.'s  letter  is  amisprint ;  it  ought 
to  be  «orwtf.*  D.  D.  M. 

It  is  so.— £i^. 


EXAMINATION  OF  ARTICLED 
CLERKS. 

EASTan  Tbkm, 


Gentlemen  intending  to  submit  to  the  for- 
mality of  an  examination  at  the  Hall  of  the 
Law  Society,  are  required  to  have  their  docu- 
ments on  or  before  Monday  the  22ad  April. 

The  examination  is  fixed  for  Tuesday, 
April  30th,  at  10  o'clock  precisely. 

The  ExAMiNXRa  named  are 

Mr.  Walker— one  of  the  Masten  of  the 
Court  of  Exchequer  (Plea  side). 

Mr.  White. 

Mr.  Holme. 

Mr.  Pickering. 

Mr.  Bayley. 


KuiimM  af  Q^t  Conrttf. 


COURT  OP  CHANCERY. 

In  re  Barham,  lunatic  petition — in  re  Bul- 
pit— at  10. 

Appeal  Motions — Woodmfie  v.  Daniel,  part 
heard— In  re  Luke  r.  Pole. 

Petitions — Rowley  v.  Adsms-^Swabey  v. 
Dicken — Chamberlain  v.  Lee — Devaynes  v. 
Noble — Hughes  v.  Wynne. 

Ajppeals — Orme  e.  Wright-^Sidebotham  1^, 
Barnngton. 

VICE-CHANCELLOR'S  COURT. 

Short  Causes  and  Unopposed  Petitiona, 
after  which 

Adjourned  Petitions — ^Morrison  e.  Morrison 
(3),  part  heaid— Davies  v.  Clou^^  (S^«-Motyn 
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V.  Champneys— In  re  Phillips's  Charity- 
Jones  V.  Creswicke  (2) — Johnson  v,  Reynolds 
—Beadles  v,  Russell— Lethbridge  t?.  Nytton 
— Naylor  r.  Wetherell— In  re  Jackson's  Es- 
tates— Senior  V.  Mason — ^Brandon  v,  Brandon. 

ROLLS'  COURT. 
Paine  v.  Hawks,  part  heard— Ellice  v.  Cave, 
demurrer — Reynolds  v.  James  —  Attorney- 
General  V.  Jones — Hargitt  v.  Bell;  exceptions, 
further  directions  and  costs — Pack  v.  CaJdwell 
—  Barrett  v.  Daffell  —  Holden  r.  Heam— 
Bacon  t?.  Spotdswoode  —  Bacon  r.  Jones — 
Turner  v.  TJumer — Perre  v.  Delahay. 

COURT  OF  QUEEN'S  BENCH. 
Sittings  in  Banco. 

Lord  Denman  stated,  that  if  there  was  any 
time  this  day  after  filing  through  the  mo- 
tions for  new  trials,  tne  Court  would  take  the 
peremptory  paper.  There  are  55  cases  set 
down  to  move  Tor  new  trials. 

BAIL  COURT. 
(Queen's  Bench),  Westminster— at  11. 
Middlesex  Common  Juries— Campbell  v. 
Cox— Doe,  dem.  Daws,  v.  Harland— Edwards 
and  another  v,  Saunderson — Beetholme  v. 
Laws— Grady  t?.  Sugden— Stockley  r.  Sparks 
— Freeman  v.  Haynes — Lynch  r.  Neuaen — 
Lewis  V,  Chatterton— Smith  and  others  v. 
Reed— Doe,,  dem.  HodsoU,  and  another  v. 
Glasscock — Genge  v.  Goige — Gait^ell  v, 
Kelly— Milligan  v.  Wedge— Kilpackr.  Burg- 
bart — Roberts  t?.  Johnson — Pitcner  v.  King, 
Esq. — Levy  r.  Mowatt — Luckin  c.  Yeatman 
—Clark  r.  Gildeiv-Goring  t?.  Birkitt— Bran- 
don r.  Penny — Gorden  ».  Proctor— Hows  and 
others  v.  Lord — ^Anderson  v.  Drew — Paine  v, 
Harrison — Simpson  v,  Daniel — Close  r.  Paten 
— BarreU  v,  spillman  —  Davies  v.  White— 
Whitehead  ©.  Taylor— Ford  t?.  Lock— Gay  v. 
Appleter. 

COURT  OF  COMMON  PLEAS. 
Sittings  in  Banco. 

COURT  OF  EXCHEQUER. 
Sittings  in  Banco. 


TO  CORRESPONDENTS. 

"A  Subscriber."  See  the  ;Notic8  to 
Correspondents,  p.  868. 

"  C.  B.**  The  remainder  of  your  An- 
swer to  Problem  XXII.  is  mislaid.  Send 
another  copy  to  our  publishers,  and  it  shall 
be  completed. 

"Answer  to  Problem  XXIII."  We 
cannot  read  the  signature  to  the  ^^fint 
atUmpL^    Try  again. 

TO  SUBSCRIBERS. 
A  oon^lete  Index  to  this  work,  with  a 


Title  Page    will  be  published    every  six 
months. 

This  Paper  will  be  forwarded,  postage 
free,  to  any  part  of  the  United  Kingdom,  to 
Annual  Subscribers.  Subscriptions,  1/.  10«. 
for  the  year,  to  be  paid  in  advance. 


ERRATA. 

Page  371,  first  column,  10th  line  from  the  top,  for 
"  a/rrwd."  read  "  argued." 

Page  374,  second  oolnmn,  11th  line  from  the 
top,  for  <' dewa" read  " aTiteJ'  Note (d),  fim  fine, 
for  "  notion"  read  "  motion"  Last  line,  instead  of 
a  "  disgrace  to  government,*^  read  "  a  disgrace  to  tke 
gooemvunt,** 

Page  384,  first  oolomo,  22nd  tine  from  the  top, 
after  the  paxentbesis  add  '*  the  draft  certificate  m 
Mr.  Edwards's  hand  writing"  omitted. 


Ju9i  Published,  Price  2r.  6dL, 

PART  V. 

THE    LEGAL   GUIDE. 

Kos.  18,  19,  20,  21,  and  22. 

CONTAINING  an  Oririnal  Essay  uwm 
the  New  Statute  of  Limitationa  relat- 
ing to  Real  Property,  illustrated  by  the 
Opinions  of  Conveyancers,  and  shevring  in 
wnat  manner  the  Courts  are  disposed  to  ^re 
effect  to  that  Statute.  —  Also  an  OriCTUil 
Essay  upon  the  present  State  of  theXav 
governing  the  Liaoilities  of  Legal  and  Equit- 
able Mortgages,  occasioned  by  Flight  r. 
Bentley,  being  overruled. — The  PracHce  of 
Solicitors  "attesting  Petitions"  iu  Bank- 
ruptcy.— The  Practice  of  instituting  Suits 
by  Femes  Covert.  —  New  Forms  or  Writs 
under  1  &  2  Vict  c.  110.  s.  20.— Judgment  of 
Sir  H.  Jenner  in  the  Will  case  of  James 
Wood,  of  Glocester,  Banker. — Important  De- 
cision upon  Attomies'  Certificates.  —  New 
Sections  of  the  Insolvent  Act  coming  into 
Operation. — ^Law  relating  to  the  Brokers  of 
London. — Reports  of  Practical  Cases  at  the 
Assizes. — List  of  Sherifb. — ^Lesal  Business  in 
Parliament,  and  Index  to  the  Fart. 

John  Richards  &  Co.,  194,  ^^et  Street 


Printed  hjAiAXAMDiR  £u>br  Mvahat,  Printer,  at  his 
Printing- OflBce,  Green  Arbonr-coart,  Old  Bailcj, 
in  the  Parish  of  St.  Seputehre,  in  the  City  of  Loodoii ; 
and  Published  by  JoBif  RrcBAsna,  Law  Bookseller, 
194,  Fleet-street,  in  the  Parish  of  St.  Donstan's-io- 
the-West,  in  the  City  of  London.  Satoiday,  30th 
April,  1839. 
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SATURDAY,  APRIL  27,  1839. 


MORTGAGORS  AND  MORTGAGEES. 

An  Essay 
^pon  the  Character  in  tchich  a  Mortgagor 
IN  Possession  may  he  considered, 

(Continued  from  p,  iD88.) 

have  shewn  the  law  in  relation  to 
the  character  of  a  mortgagor  in  pos- 
sessioD,  80  elaborately  laid  down  by  Mr. 
'nstioe  Boiler,  and  the  result  does  not  give 
on  any  cireumstancee  that  shall  give  a  mort- 
gagor in  possession  or  receipt  of  rent,  any 
^fined  character.  There  is  no  sort  of  ob- 
Kimty,  (a)  but  there  are  many  conflicting 
dficiHons  and  opinions;  and  to  arrive  at  any 
Ktthd  conclusion,  appears  impossible.  The 
imten  we  before  alluded  to,  attempt  to 
oiaintaiB  that  ^*if  there  be  no  express 
agreement  originally,  as  to  the  period  of 
possession,  and  the  mortgagor  being  the 
occapaat,  remain  in  possession  with  the 
ranieiit  of  the  mortgagee,  m  such  case^  he 
ought  to  be  considered  strictly  as  tenant  at 
^,  (h)  As  a  matter  of  fact,  this  is  a 
tnie  position ;  but  how  is  that  fact  to  be 
Moertained  after  the  eases  we  have  cited. 
What  is  to  be  ooasidered  a  recognition  of 
the  mortgag<«'8  possession  by  the  mort- 
gagee? The  caaes  cited  by  these  gentle- 
men are  the  veiy  reverse  from  supporting 
•och  a  position.  In  Thund^  dem.  Weaver 
9.  Belcher,   (c)   Lord  Ellenborough    held 


(a)  SMaale,p.353. 

{h)  Coole  and  Moriey,  a.  to  Watkiot'fl  Cowy 
>Mmg,  p.  14. 
(t)  3  East,  450. 
Vol.  I. 


that  a  mortgagor  is  no  more  than  a  tenant 
at  sufferance^  not  entitled  to  any  notice  to 
quit ;  and  one  tenant  at  sufferance  cannot 
make  another.  Tiiis  is  also  the  doctrine 
held  by  Lord  Hale,  {d)  who  says,  "if 
tenant  for  years  surrenders  and  still  conti- 
nues possession,  he  is  tenant  at  sufferance  or 
disseizor  at  election.  Chief  Justice  Holt 
held  tliat  a  mortgagor,  upon  executing  the 
mortgage  deed,  in  which  the  mortgagee 
enters  into  a  covenant  that  the  mortgagor 
shall  quietly  enjoy  until  some  default  made 
in  payment  of  principal  or  interest,  becomes 
tenant  at  will  to  the  mortgagee,  and  this 
does  seem  the  most  sensible  construction 
that  can  be  put  upon  the  character  of  a 
mortgagor  in  possession.  He  has  parted 
with  his  estate  subject  to  a  condition  upon 
the  performance  of  which  it  is  to  bo  re- 
stored to  him,  and  in  the  mean  time,  the 
mortgagee  engages  that  the  mortgagor  shall 
hold  the  possession.  Tlie  relation  of  land- 
lord and  tenant  instantly  ensues,  and  the 
latter  becomes  strictly  tenant  to  the  mort^ 
gagee  for  the  time  limited  for  payment  of 
the  money,  liable  to  ejectment  in  the  same 
manner  as  tenants  at  will.  This  construc- 
tion does  not  require  the  aid  of  invention  to 
support  it — it  is  plain  matter  of  fact,  which 
can  be  taken  by  a  jury,  but  if  there  be  no 
such  covenant,  or  express  agreement  for  the 
possession,  the  mortgagor  may  be  called 
(for  the  sake  of  calling  names)  tenant  at 
sufferance,  for  he  has  no  right  whatever 


(d)  MSS.  n.  5. 


a  • 
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upon  the  premises  until  his  condition  be 
performed. 

This  is,  after  all,  but  our  humble  opinion 
—there  is  no  direct  judicial  determination 
to  support  it,  except  Wilkinson  v.  Hale  {e) 
may  be  termed  such.     In  that  case  there 
was  a  proviso  in  the  mortgage  deed,  that 
the  mortgagee  shovld  not  call  in  hie  money 
for  a  period  of  seven  years,  and  a  covenant 
by  the  mortgagee,  that  upon  due  payment 
of  interest,   the  mortgagor  should  quietly 
enjoy,  and  receive  the  rents  and  profits  for 
his  own  use^  although  the  time  limited  by 
the  proviso  for  redemption,   expired  at  a 
much  earlier  period ;  and  Chief  Justice 
TiNDAL  said,  that  the  proviso  for  payment 
on  such  earlier  day  was  altered  by  the 
mortgagee's  subsequent  covenant,  not  to  caU 
in  the  money  till  the  expiration  of   the 
seven  years ;  and  the  powers  conferred  on 
the  mortgagor,  (the  last  mentioned  cove- 
nant, and  that  for  quiet  enjoyment,)  vested 
in  him  a  leasehold  estate  for  seven  years, 
and  that  this  would  not  be  an  injury  to  the 
mortgagee,    nor  in    any   way  impair  his 
security,  because  the  latter  was  still  em- 
powered, if  the  interest  was  unpaid,  to  enter 
on  the  premises,  and  compel   payment  of 
principal  and  interest ;  and  that  such  an  in- 
strument therefore  fell  within  the  principle 
laid    down   in   Bacon's    Abridgment^    tit. 
Leases,  K.  (supposed  to  be  the  production 
of  Chief  Baron  Gilbert,)  "that  whatever 
words  are  sufficient  to  explain  the  intent  of 
the  parties,  that  the  one  shall  divest  himself 
of  the  possession,  and  the  other  ^come  into 
it,  for  such  a  determinate  time,  such  words, 
whether  t|iey  run  in  the  form  of  a  licence, 
covenant,  or  agreement,  are  of  themselves 
sufficient,  and  will,  in  construction  of  law, 
amount  to  a  lease  for  years  as  effectually 
as  if  the  most  proper  and  pertinent  words 
had  been  made  use  of  for  that  purpose." 
His  Lordship  added,  that  in  the  case  we 
are  citing,  there  teas  an  estate  vested  in  the 
mortgagor  by  re-demise,  and  in  the  same 
case,    Vaughan  J.   said,  that  in  modem 
times    it   has  been  usual  to  insert  these 
special  provisoes  in  mortgage  deeds,  and  the 
efiOsct  of  them  is,  to  give  the  mortgagor  com- 


(tf)  3  BtDg.  N.  G.  308.  decided  H.  T.  1837.  C.  P. 


plete  control  over  the  property,  as  tenant 
for  gears  to  the  mortgagee. 

This  opinion  of  Chief  Justice  Tindal, 
that  the  covenant  by  the  mortgagee  for 
quiet  enjoyment  by  the  mortgagor  until 
default,  in  construction  of  law  amounts  to  a 
lease,  supported  as  it  is  by  that  of  the  late 
Chief  Baron  Gilbert,  is  also  founded  upon 
the  following  decisions  upon  that  subject: 
Evans  v.  Thomas,  Cro.  Jac.  172. ;  Powseley 
9.  Blackman,  id.  659.;  Richards  v.  Sely, 
2  Mod.  80. ;  and  Jemmot  v.  Cooly,  I  Lev. 
170.;  but  if  we  look  at  this  position 
seriously,  such  a  construction  is  of  a  very 
negative  quality,  because  if  the  mortgagor 
does  make  default,  the  covenant  is  gone— 
the  lease  by  construction  becomes  no  longer 
a  lease,  and  the  mortgagor  is  liable  to  evic- 
tion by  the  mortgagee  as  a  tenant  at  will,  (/) 
and  yet  Lord  Mansfield  said,  (g)  "  he  is 
not  properly  tenant  at  will  to  the  mortgagee, 
because  he  is  not  to  pay  him  rent.  He  is 
only  so  quodam  mode.  Nothing  is  more 
apt  to  confound  than  a  simile.  When  the 
Court  calls  a  mortgagor  a  tenant  at  will,  it  is 
barely  a  comparison  ;  he  is  like  a  tenant  at 
will.  The  mortgagor  receives  the  rent  by 
a  tacit  agreement  with  the  mortgagee,  but 
the  mortgagor  may  put  an  end  to  this 
agreement  when  he  pleases."  It  may  be 
well  to  explain  here  why  a  mortgagor  is 
also  called  a  receiver,  this  can  happen  (it 
should  seem)  only,  in  cases,  wliere  the  mort- 
gagor has  not  the  actual  possession,  but  it 
is  enjoyed  by  a  tenant.  The  mortgj^r  in 
such  cases,  is  only  considered  as  a  receiver 
of  the  rent  for  the  mortgagee,  who  may  at 
any  time  countermand  the  implied  authority, 
by  giving  notice  not  to  pay  the  rent  to  him 
any  longer.  The  leading  case  upon  this 
position  is  Moss  v,  Gallimore,  (h)  which 
decided  that  a  mortgagee  after  giving  notice 
of  his  mortgage  to  a  tenant  in  possession 
under  a  lease  made  prior  to  the  mortgage, 
is  entitled  to  the  rent  in  arrear  at  the 
time  of  the  notice,  as  well  aa  to  what 
accrues  afterwards,  and  he  may  distrain  for 
it  after  such  notice  without  mentioning  in 


(f)  See  SmarUe  v.  WUUams,  1  Salk.  24& 
{g)  Doug.  279, 
{h)  Doug.  279. 
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the  notice  for  a  sale  of  the  distress  when  the 
rent  fell  due,  and  the  tenant  being  thus 
liable  to  the  mortgagee,  he  is  proportionably 
exonerated  from  liability  to  the  mortgagor, 
who  cannot  maintain  an  action  of  ejectment 
against  him  for  forfeiture,  (a) 

As  the  mortgagor  ceases  to  be  entitled  to 
the  rents  upon  the  mortgagee's  giving  the 
tenant  notice,  it  follows  that  the  mortgagor 
cannot  afterwards  maintain  any  action  for 
use  and  occupation  against  him,  either  for 
rent  which  accrued  due  after  the  notice,  or 
for  rent  which  accrued  due  before  the  notice, 
but  was  unpaid  at  the  time  when  the  notice 
was  given.     But  there  is  a  difference  be- 
tween  the  modes  in  which  the  tenant  must 
plead  in  the  former  and  in  the  latter  case. 
In  the  former   case  he  should  plead  non 
aaun^nt,  and  will  be  allowed  to  give  the 
mortgage  and  notice  in  evidence ;  for  when 
the  mortgagee  gave  notice  that  the  future 
rent  was  to  be  paid  to  him,  it  follows  tliat 
the  defendant  ceased  to  occupy  by  the  per- 
mission of  the  mortgagor,  but  still  held  by 
peraiission  of  the  mortgagee ;  and,  of  course, 
such  a  defence  amounts  to  a  denial  of  the 
contract  alleged  in  the  declaration,  which 
avers  the  defendant  to  have  used  and  occu- 
pied the  land,   by  the  permission  of  the 
plaintiff,  the  mortgagor.     But  in  the  latter 
case,  viz.,  where  the  rent  became  due  b^ore 
notice,  but  was  unpaid  at  the  time  of  notice, 
the  tenant  must  plead  his  defence  specially, 
for  the  mortgagor  had  a  right    of  action 
against  the  defendant  up  to  the  time  when 
the  notice  was  given,  and  before  the  mort- 
gagee required  the  rent  to  be  paid  to  him ; 
80  that  the  tenant,  by  setting  up  this  de- 
fence, confesses  that  the  right  of  action, 
stated  in  the  declaration,  once  existed,  but 
avoi  ds  it  by  matter  ex  post  factOy  viz.,  by 
the   subsequent    notice    from    the    mort- 
gagee. (b)—To  be  eontimted. 


TO  THE   EDITOR   OF   THE   I/EGAL   GUIDE. 

ANSWER  TO  PROBLEM  XXIV. 
^fe»*i — at  Common  LaWy  and  of  Assize — 

describe  them? 
The  word  rent,  in  Latin  redditusy  is  defined 
to  be  a  certain  profit  issuing  yearly  out  of 


(a)  Se«  D<ie  dem.  Marriott  v.  Edwards,  5  Bars, 
and  Adolp.  1065. 
W  Sw  WaddUove  «.  Barnett,  4  Dowl.  p.347. 


lands  and  tenements  corporeal ;  and  may  be 
regarded  as  of  a  twofold  kind :  first,  as  of 
something  issuing  out  of  the  land,  as  a  com- 
pensation for  the  possession  during  the  term ; 
and  secondly,  as  an  acknowledgement  made 
by  the  tenant  to  the  lord  of  his  fealty  or 
tenure,  (2  Black.  Com.  41.  Co.  Litt.  142  a.) 
Rent  must  be  always  a  profit ;  yet  there  is 
no  occasion  for  it  to  be,  as  it  usnaUy  is,  a 
sum  of  money.  Horses,  capons,  &c.  may  be 
rendered  by  way  of  rent:  it  may  abo  consist 
in  services  and  manual  operations,  as  to 
plough,  &c.  which  services  in  the  eye  of  the 
law  are  profits.  At  common  lata  there  are 
three  sorts  of  rents ;  rent-service, rent-charpey 
and  rent-seck.  Bent-service  is  so  named, 
because  it  hath  some  corporeal  service  inci- 
dent to  it,  as  at  least  fealty.  The  copyhold 
rents  paid  by  the  tenants  of  a  manor  to  their 
lord,  for  their  lands  and  tenements  holden 
by  copy  of  court  roU,  having  fealty  incident 
to  them,  are  in  their  very  nature  rent-service, 
(Laughers.  Humphrey,  Cro.  Eliz.  524.)(1) 
A  rent-charge  is  where  the  owner  of  the 
rent  hath  no  future  interest  or  revenion 
expectant  in  tlie  land ;  as  where  a  man  by 
deed  makes  over  to  others  hb  whole  estate 
in  fee  simple,  with  a  certain  rent  payable 
thereout,  and  adds  to  the  deed  a  covenant  or 
a  special  cbuse  of  distress,  that  if  the  rent 
be  in  arrear,  or  behind,  it  shall  be  lawful  to 
distrain  for  the  same ;  in  this  case  the  land 
is  liable  to  the  distress  not  of  common  law 
right,  but  by  virtue  of  the  clause  in  the 
deed ;  and  therefore  it  is  called  a  rent-charge, 
because  in  this  manner  the  land  is  charged 
with  a  distress  for  the  payment  of  it.  (2)  It 
is  to  be  remarked  that  this  species  of  rent  is 
extremely  common  in  the  town  of  Man- 
chester ;(3)  they  were  originally  introduced 
to  enable  a  person  to  build,  who  possessed 
no  capital  for  that  purpose :  it  is  said  to 
have  introduced  great  confusion  in  the  titles 
to  property,  and  the  evil  is  only  now  be- 
ginning to  be  felt.  A  fee-farm  rent  is  a  rent- 
charge  or  rent-service,  which  is  reserved  on 
a  grant  in  fee ;  the  name  is  foimded  on  the 
perpetuity  of  the  rent  or  service,  and  not  on 
the  amount,  (Woodf.  Land.  &  Tent.  p. 
2G3.)(4)  Rent-seck — re^^tus  sicettSy  or 
barren  renty  is  in  efiect  nothing  more  than  a 
rent  reserved  by  a  deed,  but  without  any 
o2 
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clftoae  of  distress,  (2  Black.  Com.  41 ,  42.)  I 
now  proceed  to  describe  rent*  o/amzSy  which 
ajra  the  certain  established  rents  of  the  free- 
holders and  ancient  copyholders  of  a  manor, 
which  cannot  be  parted  from  or  varied. 
Those  of  the  freeholders  are  frequently  called 
ehirf  rents^  reditu*  capitale*  ;  and  both  sorts 
are  indifferently  denominated  quit  renti^  quieti 
reditu*^  because  thereby  the  tenant  goes  quit 
and  free  of  all  other  services,  (2  Black.  Com. 
42.  (5)  Rack-rent  is  a  rent  of  the  full  value 
of  the  tenement  or  near  it.  (6) 

By  the  statute  4  Geo.  2.  c.  28.  the  differ- 
ence (in  respect  of  the  remedy  for  recovering 
rents)  is  abolished,  as  all  persons  may  have 
Ihe  same  remedy  by  distress  for  renUseek^ 
rent*  of  astize,  and  chief  renta^  that  is,  for 
such  as  had  been  paid  for  three  years 
(within  twenty  years  before  the  passing  that 
Mt,  or  for  such  as  have  been  since  cr^kted,) 
as  in  rents  reserved  upon  lease,  (2  Black. 
Com.  43.)  (7) 

Adolphits. 


215;  Wade  e.  Marsh, 
Wrighty  2  Dong. 


.  (1)  See  litt.  8. 
Latch.  211.— Ed. 

(2)  See  Bradbury 
e2«.— Ed. 

(3)  And  in  other  parts  of  aaeashire.  *-*' 
Ed. 

(4 )  TVe  find  on  reference  to  Wood£dl's 
Landlord  and  Tenant,  by  Harrison,  drd 
edition,  p.  263.  the  following  note:—-''  This 
species  of  rent  is  extremely  common  in  the 
town  of  Manchetter;  mdeed,  it  might  almost 
be  said  that  nearly  the  lAiole  of  the  land  in 
that  town  is  held  subject  to  the  payment  of 
one  or  more  sudi  charges,  which  are  there 
called  chief  rent*.  As  they  were  originally 
introduced  there— somewhat  less  than  a 
oeniury  ago,  at  the  time  the  town  first 
began  to  make  those  rapid  advances  towards 
liofbea,  vi^uch  it  has  sabsequently  attained — 
for  the  piwpose  of  enabling  persons  to  bviid 
who  did  not  possess  any  capital  for  that 
purpose ;  and  as  land  beoame  more  valnaUe, 
tbe  same  ^stem  wais  pnrsaed,  it  follows  thai 
there  aie  in  many  iastances  now  three  or 
four  chief  remits  chai)(ed  upon  the  same  land, 
and  some^es  even  more.  It  is  difficnlt  to 
eeneeive  the  confusion  which  has  thus  been 
intmdnoBd  into  Hie  titles  to  property;  in- 


deed, the  evil  is  only  now  beginning  to  be 
felt."  We,  in  the  course  of  our  practice, 
have  had  titles  before  ns  relating  even  to 
copyhold  lands  in  the  same  county,  upon 
which  similar  rents  have  been  charged  in 
perpetuity^  the  land  being  surrendered  to  the 
lord  to  the  use  of  the  tenant,  subject  to  the 
lord's  chief  rent  and  service,  and  upon  the 
trusts  of  a  deed  by  which  tlie  power  of 
distress  is  given. — Ed. 

(5)  See  Bouvcrie  e.  Prentice,  iBro.  C.  C. 
200 ;  North  tr.  Eari  of  Stratford,  3  P.  Wms. 
149;  Brockman  9,  Honeywood,  1  id.  328; 
Esdailev.  Stephenson,  1  Sim.  &  Stu.  122, — 
Ed. 

(6)  Also,  Fee  farm  rents,  or  rents  issu- 
ing out  of  an  estate  in  fee  of  at  least  one- 
fourth  of  the  value  of  the  land  at  the  time  of 
the  reservation.  See  Co.  Litt.  143;  but 
where  there  is  tenure  in  fee  farm  the  rent  is 
rent-service.  See  Bradbury  e.  Wright, 
ante,  n.  (b) — Ed. 

(7)  By  the  statute  here  referred  to,  a 
rent'Sedc  will  arise  from  a  devise  of  lands, 
"  subject  to"  or  '^charged  with,"  or  **npon 
condition  to  pay,''  a  certain  annual  sum 
without  any  claim  of  distress.  See  Sawood 
e.  Anstey,  2  Bing.  519;  Buttery  o.  Robin- 
son, 3  Bing.  392.  So  a  rent  may  be  granted 
charged  upon  an  estate  for  years. — Ed. 


PROBLEM  XXV. 

Trespass. — Quar«,  Clauncm  Fre^, 

Describe  this  action — who  may  bring 
and  for  what  inquiry  or  wrong  it  may  be 
brought. 


{mpmal  ^arltammt 

LEGAL  BUSINESS. 

HOUSE    OF   LORDS. 
jiprit2Si. 

AnpiAL 
From  the  Court  of  Session,  Seotlasid. 

MONTOOHBRT  V,  SlR  JaMES  BoSWCLL. 

fPAol  degree  of  mterferenee  witt  ecnstitmte  a 
vieioue  intromission  in  Scotland,  and  whether 
ike  Court  ofSessim  eon  edter  a  deeitmn  ef^ 
JLord  Ordinary  whieh  refers  acase  to  be  tried 
hyajvry, 

Inthis  ease  it  appeared  that  (bt  i^pellant 
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proceeded  against  the  respondent  for  a  large 
som  of  money,  for  which  he  sought  to  hold 
bim  Hable,  as  having  improperly  interfered 
with  the  property  of  hts  fiatner,  Sir  Alexander 
Boswell.  Tne  case  having  come  before  the 
Lord  Ordinary,  he  referred  it  to  be  tried  by  a 
jaiy.  Against  this  grder  the  respondent  ap- 
pealed to  the  Court  of  Session,  which  sent  it 
back  with  instructions  to  the  Lord  Ordinary 
to  consider  whether  it  was  a  fit  case  for  jury 
trial  The  Lord  Ordinary  adhering  to  his  for- 
mer opinion,  the  respondent  again  appealed 
to  the  Court  of  Session,  which  then  remitted 
the  case  hack  to  the  Lord  Ordinary,  with 
orders  to  transmit  it  to  the  session-roll,  and 
not  to  the  trial  hy  jury.  Anunst  this  order 
the  present  appeal  was  brou^t. 

Toe  Lord  Chancellor  said,  two  questions 
bad  been  discussed  at  the  har — first,  as  to 
whether  the  Court  of  Session  would  alter  a 
dedsioa  of  the  Lord  Ordinary,  which  referred 
a  case  to  be  tried  by  a  jury ;  and  secondly, 
whether,  if  such  a  power  existed,  it  had  been 
properly  exercised  m  this  instance.  He  would 
adtieas  himself  to  the  latter  point,  as,  if  it 
should  appear  that  the  power  was  not  properly 
exercisea,  it  would  not  oe  necessary  to  discuss 
whether  it  really  existed.  He  thought  that 
the  case  was  one  fit  for  a  jury.  The  case  was 
this: — The  appellant  said  that  the  respondent 
had  Ticioosly  mtromitted,  or  dealt  with,  the 
property  of  nis  father,  and  thereby  made  him- 
Kir  responflible  for  all  his  father's  debts. 
This  responsibility  obviously  depended  on 
the  fajct  as  to  whemer  he  had  interfered.  In 
this  country  there  were  every  day  claims 
against  men  as  executors  iU  son  twi,  which 
were  almost  unifonnly  the  subject  of  actions 
triable  by  a  jury.  Tne  law  was  not  the  same 
b  both  countries,  but  in  both  the  responsi- 
bility depended  on  the  fact  whether  a  party 
had  or  had  not  interfered.  It  was  true  that 
questions  of  law  micfht  arise  as  to  what  degree 
of  interference  would  make  a  party  liable  as 
executor  tie  son  tort  in  this  country,  and  would 
constitute  a  vicious  intromission  in  Scotland. 
But  the  circumstances  connected  with  these, 
and  on  which  those  questions  of  law  might 
arise,  were  matters  of  f^ct  properly  cognizable 
by  a  jury.  It  had  been  said,  that  on  account 
of  the  great  mass  of  documentary  evidencee 
produced  on  both  sides,  the  case  was  not  fit 
for  a  jury ;  but  many  of  the  documents  pro- 
duced were  unnecessary  to  the  proof  on  either 
side,  and  he  thought  that  a  jury  was  the  most 
likely  tribunal  to  come  to  a  satis&ctory  con- 
clusion on  their  import,  particularly  when 
connected  with  parol  evidence,  as  to  whether 
the  respondent  had  or  had  not  interfered  with 
the  property.  From  the  allegations  in  the 
pleadinga  it  appeared  that  the  entire  dispute 
turned  on  matters  of  fact,  and  he  was  there- 
fore of  opinion  that  the  Lord  Ordinary  was 
right  in  referring  it  to  the  trial  by  jury.  It 
would  not,  therefore,  be  necessary  to  come  to 
any  decision  on  the  first  point,  if  their  Lord- 
ships should  agree  with  him  on  this.  His 
Lordship,  after  expressing  his  opinion  as  to 
the  superiority  of  the  trial  by  jury  to  that  of 


taking  evidence  by  interrogatories  on  com- 
mission, and  a  disposition  not  to  encourage 
any  attempts  to  set  aside  by  strained  construc- 
tions the  several  acts  for  introducing  the  trial 
by  jury  into  Scotland,  concluded  with  affirm- 
ing the  interlocutory  decree  of  the  Lord  Ordi- 
nary and  reversing  the  order  of  the  Court  of 
Session,  without  costs. 


COURT^OP  CHANCERY. 
ORDER. 

EXAMINBRS  OP  SOUCITORS. 

Monday  the  I5th  day  of  April,  1899. 
I  do  hereby  order  and  appoint,  that  Richard 
Mills,  Samuel  Hautayne  Lewin,  George  Gatty, 
and  John  Wainewrignt,  sworn  clerks  m  Chan- 
cery, together  with  Samuel  Amory,  Benjamin 
Michael  Austen,  Clayton,  Edward  Foss,  Rich* 
ard  Harrison,  Philip  Martineau,  Thomas  Met- 
calfe, Charles  Ranken,  Charles  Shadwell,  Sam. 
White  Sweet,  John  Teesdale,  and  Edw.  Archer 
Wilde,  Solicitors  of  the  Court  of  Chancery, 
be  Examiners  until  the  last  day  of  Easter 
Term,  1840,  to  examine  every  person  (not 
having  been  previously  admitted  an  Attorney 
of  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  or  one  of  them)  who 
shall  apply  to  be  admitted  a  Solicitor  of  the 
said  Court  of  Chancery,  touching  his  fitness 
and  capacity  to  act  as  a  Solicitor  of  the  said 
Court :  And  I  do  hereby  direct  that  the  said 
Examiners  shall  conduct  the  examination  of 
every  such  applicant,  as  aforesaid,  in  the 
manner  and  to  the  extent  pointed  out  by  the 
Order  of  the  27th  day  of  July,  1836,  and  the 
regulations  approved  by  me  in  reference 
thereto,  and  in  no  other  manner,  and  to  no 
further  extent 

Lanodale,  M.  R. 


lain  Sleports. 

VICE  CHANCELLOR'S  COURT. 
AprHTS. 

Htde  V,  GftBAT  Western  Railway  Comtpant. 

Joint  Stock  Companies — Injunction — Right  of 
these  Companies  to  take  possession  ^  hand 
and  commence  their  works,  without  previous 
tender  of  purchase-money  and  notice. 

Mr.  Renshaw  moved  ex  parte  for  an  injunction 
to  restrain  the  defendants  from  proceeding 
with  their  works  upon  the  property  of  the 
plaintiff  until  they  had  paid  him  a  sum  agreed 
upon  for  the  purchase  of  an  estate  which  was 
required  for  tine  railway.  The  plaintiff  had 
entered  into  a  contract  with  the  Great  Western 
Railway  Company  for  the  .sale  of  a  frediold 
estate  for  1,000/.  The  agreement  was  ssade 
with  the  agents  of  the  company  on  the  6tb  of 
the  present  month,  and  on  the  16th  they  en- 
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tered  on  the  premises,  and  commenced  their 
works,  without  any  previoas  tender  of  pay- 
ment of  the  purchase-money,  or  notice  to  the 
plaintiff. 
Injunction  granted. 


Randall  v.  Commercial  Railway  Company. 

Joint  Stock  Companies — Injunction — Practice 
— Established  Doctrine — ^/ter  Appearance 
to  BUI  for  an  Injunction  the  Court  has  pouter 
to  issue  an  Injunction  in  urgent  Cases  of 
Waste. 

An  injmiction  had  been  granted  ex  parte 
against  the  defendants,  and  Mr.  Jacob  now 
moved  to  discharge  the  order  on  the  ejound  of 
irregidarity.  The  bill  was  filed  by  the  plain- 
tiff, who  was  the  lessee  of  five  houses  in  Ran- 
dall-street, Limehouse,  and  on  the  line  selected 
for  the  railway  between  the  Minories  and 
BlackwalL  In  August,  1838,  the  plaintiff  re- 
ceived a  notice  from  the  company  these  houses 
were  required  for  the  purposes  of  the  railway, 
and  an  agreement  was  concluded,  after  some 
negatiation,  that  the  company  should  purchase 
them  for  900/.  The  abstract  of  title  had  been 
approved  by  the  company,  and  returned  to  the 
plaintiff  on  the  9th  instant;  but  without  mak- 
ing any  tender  of  payment,  or  giving  the  least 
intimation  to  him,  the  company  commenced 
ptdling  down  the  houses  wnilc  the  plaintiff 
was  from  home,  and  had  demolishea  two  of 
them  before  he  could  reach  town.  The  in- 
junction issued  under  these  circumstances  to 
restrain  the  proceedings  of  the  company  until 
payment  had  been  made,  but  it  was  not  stated 
to  the  Court  when  the  application  was  made 
ex  parte  that  the  company  had  entered  an  ap- 
pearance to  the  bill,  and  this  was  the  irregu- 
larity on  which  it  was  now  sought  to  discharge 
the  order  made  by  the  Court.  The  motion 
w^as  supported  bv  the  afiidavit  of  Mr.  Berry, 
who  was  the  clerk  of  Mr.  Baines,  the  clerk  in 
court  for  both  plaintiff  and  defendants,  which 
stated  that  several  months  ago  Mr.  Baines 
received  general  directions  from  the  solicitor 
of  the  company  to  enter,  or  cause  to  be  en- 
tered, an  appearance  to  any  bill  against  the 
company  as  soon  as  they  could  discover  it  had 
been  filed,  and  without  waiting  for  instruc- 
tions. On  filing  the  bill  on  the  1 6th  instant, 
he  considered  it  his  Auty  to  enter  an  appear- 
ance instanter,  and  he  accordingly  caused  it 
to  be  done,  and  having  immediately  on  re- 
ceiving the  engrossment  taken  it  to  the  Six 
Clerks-oflice  to  be  filed,  and  obtained  his  cer- 
tificate, he  returned  to  the  clerk  of  the  plain- 
tiff's solicitor,  from  whom  he  had  received  the 
bill,  and  ,at  the  same  time  informed  him  an 
appearance  was  entered  thereto  for  the  defen- 
dants, and  requested  him  to  take  with  him  the 
usual  note  thereof,  but  that  he  declined,  stat- 
ing he  was  in  a  hurry,  and  requested  it  might 
be  sent  to  his  ofiSce,  which  was  accordingly 
done,  by  the  two-penny  post  The  afl[idavit  of 
the  cleniof  the  plaintiff's  solicitor  stated,  that 
he  only  considered  this  a  friendly  intimation 
an  appearance  would  be  entered,  and  that  he 


did  not  think  it  necessary  to  commnnicate  it 
to  counsel. 

The  Vice-Chancellor  was  of  opinion,  the  ob- 
servations of  Lord  £ldon  in  "  Allard  v.  Jones," 
15  Yes.,  605  (a)  and  the  subsequent  decision  in 
"  Harrison  t?.  Cockerell,"  3Mer.  1,  sufficiently 
established  the  general  doctrine,  that  even 
after  appearance  to  the  bill,  the  Court  had 
power  to  issue  an  injunction  in  urgent  cases  of 
waste,  and  it  w^»  clear,  if  it  were  otherwise, 
in  many  cases  the  order  of  the  Court  would 
be  a  nullity ;  as  if,  for  instance,  the  waste  was 
occurring  in  Northumberland,  it  would  all 
have  been  conMuitted  before  the  Court  could 
make  its  interposition  available.  In  the  pre- 
sent case  it  all  turned  upon  the  question  whe- 
ther the  appearance  was  actually  entered  when 
the  application  ex  parte  was  made,  on  which 
nothing  was  mentioned  to  the  Court  about 
appearance.  Oh  this  point  the  affidavit  of 
Mr.  Berry  was  most  singular  and  indefinite. 
He  said,  on  filing  the  bill,  he> considered  it  his 
duty  to  enter  an  appearance,  and  caused  it  to 
be  done,  but  he  no  where  stated  that  he  did  it 
Indeed,  the  not  entering  any  appearance  was 
quite  consistent  with  what  he  said.  And  then 
it  came  to  this,  that  there  was  some  conversa- 
tion with  the  clerk  of  the  defendant's. soli- 
citor, in  which  it  not  being  said  that  any 
appearance  had  been  actually  filed,  he  came 
to  the  court  and  instructed  counsel  to  move 
without  saying  anything  about  it.  As  it  had 
been  admitted  the  appearance  was  entered, 
the  order  could  not  be  sustained.  If  the  plain- 
tiff took  the  chances,  he  must  do  so  for  better 
or  worse.  If  appearance  was  not  entered  till 
after  the  order  was  made,  the  order  would  be 
good ;  but  if  he  chose  to  run  the  chance,  he 
mij^ht  get  a  bad  one.  The  matter,  however, 
being  so  undefined  in  Mr.  Berry's  affidavit, 
any  one  might  have  acted  as  the  plaintiff 's 
solicitor  had  done.  He  should,  therefore,  dis- 
charge the  order  without  costs. 


ROLLS  COURT— ^jm/ 17. 

Wordsworth  v.  Wood. 

Will—Construction  of  the  words  "  in  trust  at 
his  (the  testators  J  unfe's  death  for  his  sur- 
viving Children^*  whether  it  applied  to  the 
issue  of  a  Child  who  had  died  in  the  lifetime 
of  her  Mother, 

Mr.  Joseph  Wood  by  his  vdll  gave  and  be- 
queathed to  his  wife  certain  property  in  trust 
for  her  life,  and  then  he  proceeded-—"  I  also 
give  to  my  dear  wife  all  my  capital  in  trade, 
with  the  three-quarters  of  the  profits  arising 
therefrom,  for  her  life,  but  nevertheless  in 
trust  at  her  death  for  my  then  surviving  chil- 
dren, share  and  share  alike,  independent  of 
the  rental  of  niy  said  freehold  and  leasehold 
estates,  which  I  give  to  my  surviving  female 
children."  The  plaintiffi  were  the  children  of 
Mrs.  Georgiana  Wordsworth,  deceased,  the 


(a)  Ad  appearance  the  da^  before  motion  will  not 
suffice  in  cases  of  waste* — ^£d. 
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daughter  of  the  testator.  Mrs.  Wordsworth 
died  in  the  lifetime  of  her  mother,  the  testa- 
tor's wife,  and  the  question  was,  whether  the 
ffift  of  the  testator  hy  his  will  extended  to 
the  issue  of  Mrs.  Wordsworth. 

Lord  Langdale  said,  the  testator  had  ex- 
pressed himself  in  a  confused  and  imperfect 
manner,  for  he  made  a  bequest  in  trust  for  his 
wife  for  life,  and  then  in  a  distinct  sentence  he 
gave  her  all  his  capital  in  trade  with  the  three- 
quarters  of  the  profits  for  her  life,  and  then 
proceeds  in  trust  at  her  death  for  '*  my  then 
surviving  children."  If  the  will  had  stopped 
there,  it  could  only  have  been  for  such  chil- 
dren as  were  living  at  the  wife's  death  j  but  it 
goes  on,  "  independent  of  the  rental  of  his 
freehold  and  leasehold  estates,  which  he  gave 
to  his  surviving  female  children."  From  this 
it  appeared  that  he  excluded  the  rental  of  his 
estate  from  this  particular  disposition,  but  the 
capital  in  trade  he  gave  at  his  wife's  death  to 
her  then  surviving  children,  with  this  excep- 
tion, that  it  was  not  to  proceed  to  the  rental  of 
the  estate.  It  showed  the  extreme  confusion 
of  mind  in  which  the  testator  wrote  the  will ; 
but  he  could  not  construe  the  words  "  in  trust 
at  her  death  for  my  then  surviving  cliildren" 
to  mean  any  other  children  than  those  who 
survived  the  testator's  wife.  He  very  much 
regretted  this  construction,  and  did  not  think 
the  testator  intended  such  a  disposition.  The 
testator's  mind  had  not  reached  to  all  the 
varieties  of  events  that  might  happen,  and  he 
had  not  included  the  event  which  did  happen. 
His  brdship  thought,  therefore,  that  it  ap- 
plied only  to  the  l^nefit  of  the  children  who 
were  surviving  at  the  death  of  the  tenant  for 
life,  and  consequently  the  demurer  must  he 
allowed,  but  he  did  not  think  it  a  proper  case 
for  costs. 


April  19. 
Hargitt  r.  Bell  and  others. 

Executors*  Liabilities — Whether  they  can  dis- 
charge themselves  hy  their  own  Books  and 
Affidavits  without  other  evidence — Rule  fur 
Allowitnee  of  Pauments  by  the  Maater  with- 
out Foue/iers — Exceptions  to  Master's  Be- 
port. 

It  appeared  that  John  Bagley,  by  his  will, 
dated  the  12th  of  May,  1812,  gave  to  his  exe- 
cutors, Messrs.  Bell,  Ponsonby,  and  Wilson, 
his  estates,  real  and  personal,  in  trust,  to  sell 
as  mach  as  was  necessary  to  pav  debts,  funeral 
expenses,  and  legacies,  and  subject  thereto  in 
trust  for  his  wife  (now  Mr^  Hargitt)  for  life, 
and  then  in  trust  for  his  son,  John  Baffley,  his 
heirs,  and  assigns.  The  bill  was  filed  by  the 
testator's  widow,  and  the  son,  John  Bagley, 
an  infant,  to  administer  the  trusts  of  the  will. 
In  1828,  a  decree  was  made  for  the  usual  ac- 
count of  the  testator's  estate,  and  of  what  had 
come  into  the  hands  of  the  trustees  and  exe- 
cutors. The  Master,  by  his  report,  found  that 
certain  sums  had  been  received  and  paid  by 
the  executors,  and  that  there  was  a  balance  in 
their  hands.    John  Bagley,  the  son,  took  ex- 


ceptions to  this  report,  because,  when  the 
executors  brought  in  their  discharge,  •  the 
Master  allowed  certain  sums  above  !«.  paid 
by  Mr.  Bell  without  the  production  of  any 
vouchers  other  than  the  executors'  own  book, 
in  which  the  payments  were  entered,  and  Mr. 
Bell's  own  affidavit.  One  of  the  items  so 
allowed  was  for  a  memorial  stone,  6/.  6*. 

Mr,  G,  Richards  submitted,  that  without 
vouchers  these  payments  could  not  be  allowed, 
the  general  rule  for  such  allowances  being 
confined  to  payments  under  2/. 

Mr.  Kindersley,  contra.  The  book  of  entries 
was  verified,  and  the  widow  of  the  testator, 
Mrs.  Hargitt,  was  the  daughter  of  Mr.  Bell, 
and  Mr.  Bagley,  who  took  the  exceptions,  was 
his  grandson-  Bell,  as  trustee,  carried  on  the 
testator's  farm  after  his  death,  and  in  conse- 
quence the  items  he  had  charged  were  so 
numerous  as  to  occupy  67  brief  sheets.  In  the 
schedule  to  his  answer  of  his  receipts  and  pay- 
ments there  was  a  copy  of  this  oook.  The 
great  mass  of  the  accounts  were  vouched  in 
the  usual  way,  by  the  production  of  receipts, 
but  for  some  of  the  items,  such  as  labourers' 
wages,  it  was  impossible  to  suppose  he  could 
have  vouchers,  and  after  the  mat  length  of 
time  some  of  the  vouchers  had  been  lost.  The 
bill  was  filed  in  18l7t  and  it  was  not  to  be 
wondered  at  if  in  the  course  of  such  an  im- 
mense mass  of  receipts  some  were  missing. 
The  defendant  was  in  fact  charged  for  his 
receipts  by  this  book,  for  the  schedule  to  his 
answer  of  liis  receipts  was  a  copy  of  the  book. 
He  was  now  dead,  and  it  was  not  just  that  his 
estate  should  be  charged  with  these  items, 
when  all  the  items  of  account  against  him 
were  allowed.  Mrs.  Hargitt  lived  with  him, 
and  had  herself,  in  her  own  writing,  entered 
accounts  in  this  book.  Although  there  no  re- 
ceipts, thei-e  was  evidence  applicable  to  all  the 
items,  and  Bell  had  been  charged  with  receipts 
of  thousands  of  pounds  by  this  book.  It  was 
not  disputed  that  the  monumental  stone  was 
put  up,  but  it  was  merely  said  the  payment 
of  the  6/.  6s.  for  it  had  not  been  vouched. 

Lord  Lang  dale  said  the  Master  had  de- 
cided erroneously;  the  general  rule  was  to 
allow  payments  under  40^.  without  vouchers, 
but  not  above  that  amount.  The  report  must 
be  referred  back  to  the  Master  to  review  it. — 
Exceptions  aUowed. 


COURT  OF  EXCHEQUER. 

April  17. 

(Sittings  in  Banco,  before  Lord  Abinger.) 

PiTCHFORD  V.  Davis. 

Joint  Stock  Companies — Liabilities  of  Share- 
holders and  Directors. 
Mr.  Erie  moved  the  Court  to  set  aside  a 
verdict  obtained  by  the  defendant  in  this 
cause,  which  was  tried  at  the  last  sittings  at 
Guildhall,  upon  an  action  tried  before  Lord 
Abincer,  brought  against  the  defendant  as  a 
sharenoider  in  a  company  called  the  Beet-root 
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Sugar  Company,  to  recover  the  value  of  a 
large  quantity  of  charcoal  and  alum  supplied 
by  the  plaintiff  at  the  works  of  the  company 
at  Pimlico,  on  the  ground  of  a  misdirection 
of  the  learned  judge.  It  appeared  that  the 
company  was  formed  on  the  basis  of  1 0^000 
shares  of  25/.,  upon  which  undertaking  the 
defendant  had  become  a  shareholder  to  a  large 
extent.  The  directors,  however,  began  their 
operations  at  Pimlico  at  a  time  when  a  very 
small  portion  of  the  shares  were  sold,  and  for 
this  reason,  inasmuch  as  no  evidence  was 
adduced  to  show  the  defendant's  concurrence 
in  this  plan  of  the  directors,  Lord  Abinger 
had  ruled  that  he  was  not  liable.  Mr.  Erie, 
however,  contended  that,  as  the  defendant  had 
been  seen  at  the  works,  and  at  the  offices  of 
the  directoiy,  sufficient  ground  had  been  laid 
to  charge  him  with  a  knowledge  of,  and  con- 
currence in,  the  proceedings  of  the  company. 

The  Court,  however,  unanimously  assented 
to  the  law  as  laid  down  by  the  noble  Chief 
Baron,  it  being  most  clearly  laid  down  by 
them,  that,  as  tne  contract  of  partnership  en- 
tered into  by  the  defendant  with  the  directors 
had  been  altogether  set  aside  by  the  latter,  he 
(the  defendant)  could  not  be  made  liable  for 
the  goods  supplied  to  them  on  the  order  of 
their  secretary  by  virtue  of  his  being  merely  a 
shareholder  under  the  original  prospectus  of 
the  company.  The  bargain  of  the  defendant 
was  to  make  himself  liable  on  a  capital  of 
250,000/.  But  if  the  directors  be^  on 
12,000/.,  he  must  be  shown  by  the  plamttflTto 
have  assented  expressly  thereto,  or  he  was  not 
to  be  made  liable  for  goods  supplied  not  on 
his  credit  The  directors,  under  sUch  circum- 
stances, were  the  persons  primarily  liable,  and 
to  them  the  plaintiff  must  look. 

Rule  refused. 

April  18. 
Bearden  t;.  Evans. 

C0PYH01.DS— Whether  the  Lord  of  the  M<mor 
or  the  Copyhold  Tenant^  has  the  right  to  loose 
tiones  scattered  about  the  land  of  the  Tenant, 
and  not  joined  to  the  Strata— Whether  they 
are  mere  chattels  or  part  of  the  soil  (a) 
Mr.  Wiffhtman  moved  for  a  new  trial  in  this 
case,  which  was  one  of  trover,  and  was  brought 
by  the  plaintiff,  as  lord  of  a  manor,  to  try  the 
question  whether  the  tenants  of  that  manor 
had  a  right  to  remove  certain  stones  called 
"  cobs  "  therefrom  ;  in  other  words,  whether 
these  stones,  which  were  stated  and  admitted 
to  have  fallen  by  operation  of  time  and  acci- 
dents of  the  elements  from  a  large  quarry  in 
the  neighbourhood,  and  had  become  strewn 
in  large  quantities  and  various  sizes  over  the 
adjacent  closes,  were  to  be  looked  upon  as 
attached  to  the  soil,  or  as  loose  chattels  en- 
cumbering the  estate,  and  liable  to  be  removed 
by  the  copyhold  tenant.     It  appeared  that  no 
possible  certainty  could  be  fixed  as  to  the  time 
at  which  the  stones  removed  by  the  defendant 


(«)  See  Ibiecase  reported,  ante,  p.  397, 


had  fallen,  though  it  was  clear  that  there  had 
not  been  any  disruption  from  the  mass  for 
about  thirty  years,  a  period  len?  antecedent 
to  the  commencement  of  the  defendant's  in- 
terest in  the  close  in  question. 

The  lord  of  the  manor  contended  that  he 
had  a  right  to  these  stones  as  part  of  the  soil; 
but  that  could  not  be  so,  as  tne  stones  were 
Iving  upon  and  encumbering  the  soil,  and 
though  the  tenant  had  no  right  to  open  mines, 
or  to  remove  stones  from  a  new  quarry,  yet 
he  had  a  right  to  work  old  mines,  and  to  re- 
move all  loose  chattels.  Many  of  these  stones 
were  ouite  exposed,  and  were  as  small  as  a 
man's  hand,  wnile  others  certainly  were  of  a 
very  large  size  indeed.  Their  size,  however, 
did  not  affect  the  point  at  all,  which  was  one 
of  principle,  involving  a  new  question  alto- 
getner.  If  the  lord  had  a  right  to  one  he  had 
to  all,  and  so  had  the  tenant. 

Lord  Abinger. — If  it  was  necessary  to  de- 
cide the  right  of  the  tenant  to  remove  stones 
fallen  lately  on  his  soil,  or  large  stones  en- 
cumbering it,  I  should  listen  to  the  present 
motion,  but  this  is  quite  a  different  case.  It 
is  not  attempted  to  be  shown  when  these 
stones  first  fell ;  indeed,  it  seems  to  be  ad- 
mitted and  found  by  the  jury  that  they  may 
have  been  in  the  close  in  question  ever  since 
the  deluge.  Certainly  they  have  not  fallen 
there  within  30  years,  and  the  defendant's 
tenancy  has  commenced  within  that  period,  so 
that  he  took  the  soil  from  the  lord  with  these 
stones  on  it.  I  think  that  the  ruling  of  my 
brother  Alderson  was  quite  correct,  as  was 
the  finding  of  the  jury,  for  the  stones  must  be 
clearly  taken  to  belong  to  the  lord  of  the 
manor  under  the  circumstances  of  the  case. 
The  rule,  therefore,  must  be  refused. 

Mr.  Baron  Parke  concurred,  and  the  rale 
was  accordingly  refused. 


AprU^. 
Sittings  in  Banco, 

Waller  v.  Smith. 

Costs  —  Praetics — What  scale  of  Costs  the 
Master  is  to  adopt  in  taxing,  tchen  the  sum 
recovered  shall  be  less  thmi  20/.,  aiul  the 
cause  liod  been  brought  m  a  superior  CewrL 

Mr.  B,  Andrews  moved  for  a  rule  nisi  for  the 
purpose  of  directing  the  Master  to  tax  the 
costs  of  the  plaintiff's  attorney  on  the  larger 
scale.  The  action  brought  was  on  a  money 
account,  to  which  the  defendant  had  pleaded 
a  set  off  to  a  very  .large  amount,  and  paid  into 
court  2/.  When  (he  case  came  on  for  trial, 
the  matter  was  referred  to  an  arbitrator,  who 
eventually  found  for  the  plaintiff,  to  whom  he 
awarded  10/.  beyond  the  sum  of  2i.  already 
paid  into  court.  Shortly  after  this  the  plain- 
tiff becoming  a  bankrupt,  it  was  necssary  for 
his  attorney  to  have  his  bill  of  costs  taxed,  in 
order  to  prove  for  them  under  the  fiat.  The 
bill  was  accordingly  submitted  to  the  Master, 
when  that  officer  conceived  that  the  lower 
scale  ought  to  be  adopted,  because  the  snm 
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recoirered  had  been  leas  than  2(K.,  the  cause 
having  been  brought  in  a  superior  court. 
Under  these  circumstances,  it  was  submitted 
that  the  costs  ouffht  to  follow  the  larger  scale ; 
the  sum  for  whicn  the  action  had  been  brought 
was  a  very  large  one,  and  it  could  not  have 
been  anticipated  that  so  small  a  sum  as  10^. 
would  be  recovered.  This  moreover  was  not 
a  case  within  the  rule  laid  down  on  this  sub- 
jectt  for  it  had  reference  to  taxation  between 
party^  and  party;  here,  however,  it  was  a 
question  in  ract  between  attorney  and  client, 
and  it  had  never  been  held  that  the  attorney 
was  within  the  rule. 

Mr.  Baron  Parke— The  rule  certainlv  is 
**  between  party  and  party/*  but  I  think  that, 
by  inference  from  it,  the  attorney  ought  not 
to  be  allowed  to  subject  his  client  to  the  pay- 
ment of  unnecessary  extra  costs  by  bringing 
an  action  for  him  in  a  court  where  he  knows 
he  cannot  recover  full  costs  from  the  adversary. 
The  case,  however,  is  new,  and  therefore  the 
Master  may  exercise  a  sound  discretion  upon 
the  subject,  and  if  he  sees  that  the  attorney 
was  not  guilty  of  any  neglect  in  not  inserting 
in  the  order  of  reference  a  power  to  the  arbi- 
trator to  certify  for  costs  on  the  larger  scale, 
as  the  judge  would  have  had,  he  very  likely 
will  allow  the  superior  scale. 

Mr.  Baron  Alderson — I  am  of  the  same 
opinion :  iris  a  case  in  which  the  matter  mav 
well  be  referred  back  to  the  Master,  who  will, 
I  dare  say,  exercise  a  sound  and  a  more  liberal 
diseretlon  than  he  would  in  a  future  one  of  a 
similar  nature. 

RmU  nisi  granied. 


COMMON  LAW  COURTS. 


ORDER. 
Law  Examiners. 

Easter  Tenn,  1839. 

It  is  ordered,  that  the  several  Masters  for 
the  time  being  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  respectively, 
together  with  Samuel  Amory,  Benj.  Austen, 
Michael  Clayton,  Edward  Foss,  Richard 
Harrison,  Philip  Martineau,  Thos.  Metcalfe, 
Chas.  Ranken,  Ohas.  ShadwcU,  Samuel  White 
Sweet,  John  Teesdale,  and  Edward  Archer 
Wilde,  Gentlemen,  Attomies,  be,  and  the  same 
are  hereby  apjjointed  Examiners,  for  one  year 
now  next  ensuing,  to  examine  all  such  persons 
as  shall  desire  to  be  admitted  A  ttomies  of  all 
or  either  of  the  said  Courts ;  and  that  any 
five  of  the  said  Examiners  (one  of  them 
being  one  of  the  said  Masters)  shall  be  com- 
petent to  conduct  the  said  examination,  in 
pursuance  of,  and  subject  to,  the  provisions  of 
the  Rule  of  all  the  courts  made  in  this  behalf 
in  Hilary  Term,  1836. 


QUEEN'S  BENCH.— ^prt/ 18. 


Kino  v.  Burrell. 

Municipal  Reform  Act, — Liability  of  Overseers 
to  penalties  for  ne^leeiins  to  make  out  list  of 
Burgesses  to  vote  tn  the  eTsctionof  CovaurUhrs. 

The  Municipal  Reform  Act  requires  that  "  tba 
overseers  of  every  parish  '*  in  certain  boroughs 
shall  yearlv  ''make  out,  sign,  and  deliver"  to 
the  town-clerk  annually,  a  list  of  all  persons 
entitled  to  vote  in  the  election  of  members  of 
the  town-council ;  and  by  the  43th  section  it 
is  provided,  that  if  "  any  overseer  "  shall  neg- 
lect or  refiise  to  make  out,  sign,  and  deliver 
such  list,  he  shall  forfeit  50/. 

The  present  action  was  brought  under  that 
section  to  recover  a  penaltv  of  So/.,  alleged  to 
have  been  incurred  by  the  defendant  by  a 
neglect  to  make  out  and  deliver,  as  one  of  the 
overseers  of  Lynn,  the  list  of  burgesses  en- 
titled to  vote  in  the  election  of  councillors  for 
that  borouffh,  and  was  tried  at  the  last  assizes 
for  Norwich,  before  the  Lord  Chief  Justice 
Tindal,  at  which  it  appeared,  that  for  the  last 
100  yean  the  townoi  Lynn  has,  for  parochial 
purposes,  been  divided  into  nine  wards,  and 
Dy  an  act  of  the  48th  Geoige  3,  the  justices 
are  required  to  appoint  yearfy  one  oerson  for 
each  of  the  wards  to  be  overseers  of  the  poor, 
and  the  nine  persons,  when  elected,  are  to  be 
called  **  the  nine  overseers  of  the  parish  of  St. 
Market."  The  defendant  is  the  overseer 
appomted  for  "  Sedgeford-lane  ward."  In 
September  last  these  nine  overseers,  instead 
of  making  out  and  signing  one  joint  list  of  the 
voters  in  the  whole  parish,  made  out  nine 
separate  lists,  being  one  for  each  of  the  several 
wardi.  Each  of  eight  of  these  lists  was  signed 
by  the  overseer  who  had  made  it  out,  but  the 
defendant  had  wholly  forgotten  to  sign  his; 
he,  however,  delivered  it  personally  to  the 
clerk  of  the  town-clerk,  and  upon  being 
told  that  he  had  omitted  the  name  of  ano- 
ther of  the  clerks,  he  immediately  supptied 
the  omission  in  his  own  handwritmg  m  the 
office  of  the  town-cleik.  This  neglect  to  sign 
his  list  was  perceived  by  the  derk  to  whom 
it  was  delivered,  but  no  notice  of  the  omission 
was  notified  in  any  manner  to  the  defendant 
The  lists  so  delivered  in  were  duly  published 
by  the  town-clerk,  revised,  and  made  the 
ground-work  of  a  "  burgess  roll,**  from  which 
the  electors  voted  at  the  subsequent  election. 

For  the  defendant,  it  was  contended  that 
the  plaintifi*  must  be  nonsuited.  That  no  cor- 
motion  had  been  shown,  and  the  act  must  be 
taken  to  contemplate  only  a  wilful  and  cor- 
rupt neglect  of  duty,  and  not  a  mere  accidental 
omission,  where  no  improper  motive  was  at- 
tempted to  be  shown.  The  statute  was  in- 
tended to  apply  only  to  cases  in  which  the 
overseers  had  totally  abandoned  their  duty. 
The  lists  of  the  several  overseers  in  this  parish 
comprised  the  whole  of  the  burgesses  entitled 
to  vote,  and  as  eight  of  them  were  signed  by 
the  several  overseers  who  made  them,  the 
majority  of  the  parish  officers  might  well  be 


Digitized  by 


Google 


no 


.Law  Repin-ti. 


said  to  have  signed  the  list  intended  by  the 
statute.  But  it  was  not  necessary  that  they 
should  be  signed,  if  they  were  duly  made  out 
and  delivered;  for  the  signature  was  only 
necessary  for  the  purpose  of  authentication, 
and  in  order  to  authorise  the  town-clerk  to 

{)ublish  them  as  required  by  the  Act  of  Par- 
iament. 

The  LoBD  Chief  Justice  was  of  opinion, 
that  the  defendant  was  liable  to  the  penalty  im- 
posed by  the  act,  and  directed  a  verdict  for  the 
plaintiff,  for  the  amount  sought  to  be  recovered, 
with  liberty  for  the  defendant  to  move  to 
enter  a  non-suit 

This  day  the  Attomey-Genercd  moved  ac- 
cordingly for  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  nonsuit 
entered,  or,  if  there  should  be  aay  doubt  as  to 
the  leave  reserved,  why  the  judgment  should 
not  be  arrested  on  account  of  the  insufficiency 
of  the  declaration.  He  stated,  that  by  the 
15th  section  the  overseers  of  every  parish 
were  directed  to  make  out  an  alphabetical  list 
of  all  persons  entitled  to  be  on  the  burgess 
roll,  and  the  48th  section  directed,  that  for 
every  offence  ac^nst  the  statute  the  party 
incurred  a  pensuty  of  50/.  This  was  one  of 
nine  actions  brought  against  the  overseers  of 
the  parish  of  St.  Margaret's  Lynn.  By  a 
private  Act  of  Parliament  for  regulating  that 
parish,  there  being  nine  wards  within  the 
.parish,  there  was  to  be  an  overseer  appointed 
every  year  for  each  ward.  Ever  smce  the 
.Municipal  Corporation  Act  had  passed,  each 
of  the  nine  overseers  had  made  out  an  alpha- 
betical list  of  the  parties  entitled  to  be  on  the 
burgess  rolLwithin  his  own  ward,  had  handed 
it  to  the  town-clerk  who  had  packed  all  the 
lists  together,  and  had  published  those  as  the 
list  regularly  obtained  from  the  parish,  and 
that  list  had  then  been  revised  by  the  mayor 
and  assessors,  and  this  course  was  adopted  on 
the  occasion  which  had  given  rise  to  the  pre- 
sent action.  The  list  l:^  been  revised,  and 
no  inconvenience  had  arisen  from  any  supposed 
irregularity  in  making  out  the  list,  and  it  was 
not  alleged  that  any  person  had  been  disfran- 
chised, or  any  one  prevented  from  being  on 
the  rolL  In  spite  of  this,  no  doubt  from 
political  motives,  nine  actions  had  been 
brought.  The  defendant  had  carried  in  his 
list,  but  had  not  sis^ned  it,  but,  to  show  that 
he  had  adopted  it,  ne  made  an  alteration  in  it 
at  the  very  moment  when  it  was  handed  in. 
He  (the  learned  counsel)  apprehended  that 
where  there  were  nine  overseers  it  could  not 
be  necessary  for  the  list  to  be  signed  by  all 
the  nine.  It  was  to  be  considerea  as  one  list 
signed  by  a  majority  of  the  overseers ;  if  this 
were  not  the  case  a  most  important  question 
would  arise,  that  where  there  was  any  inaccu- 
racy, any  departure  from  what  the  statute 
directed  to  be  done,  without  any  ill  intention 
whatever,  the  party  would  have  incurred  the 


LorS  Benman — ^The  Corporation  Act  differs 
from  the  Reform  Act ;  it  drops  the  word  "wil- 
fully,'' and  gives  the  penalty  for  any  omission 
or  inaccuracy. 


The  Attorney-General  said  such  was  the  case. 
Then,  with  regard  to  the  ground  which  he 
should  urge  in  arrest  of  judgment,  the  decla- 
ration did  not  negative  that  a  proper  list  had 
been  handed  in  by  the  other  overseers  of  the 
parish. 

Rule  granted. 


BAIL  COURT.    April  15. 


Re  Marshall. 
Attornies. 

Whether  Attornies  practising  in  the  Courts  op 
Common  Pleas  at  Lancaster  may  be  ad- 
mitted to  practise  in  the  superior  Ctmris  at 
fVestminster  upon  payment  of  the  difference 
of  duties  upon  their  Articles  without  going 
THROUGH  AN  EXAMINATION  before  the  Ex- 
aminers at  the  Law  Society, 

Mr.  Knowles  applied  to  the  Court  for  a  rule 
to  show  cause  wny  a  gentleman  named  Mar- 
shall should  not  oe  admitted  an  attorney  of 
this  court  without  submittinfip  himself  to  the 
examination.  It  appeared,  that  the  applicant 
had  been  for  the  last  seven  years  an  attorney 
practising  in  the  Court  of  Common  Pleas  of 
the  County  Palatine  of  Lancaster,  and  had 
given  the  notices  necessary  to  his  being  ad- 
mitted to  practise  in  the  superior  courts .  of 
Westminster.  By  the  9th  of  George  IV-,  any 
attorney  of  the  courts  of  the  Conner  Palatine 
at  Lancaster  may  be  admitted  into  the  courts 
at  Westminster-hall  upon  payment  of  the  dif- 
ference between  the  amount  of  stamp  duty 
required  by  the  different  indentures.  iSut  the 
rules  of  court  published  upon  the  subject  by 
all  the  judges  m  Hilary  Term,  6th  William  4, 
directed  that  nobody  should  be  admitted  an 
attorney  without  a  certificate  of  his  capacity 
and  fitness,  to  be  signed  by  the  examineis  or 
the  major  part  of  them.  This  last  regulation 
Mr.  Knowles  contended  to  be  only  applicable 
to  the  case  of  persons  who  sought  to  be  ad- 
mitted into  the  superior  courts  without  havine 
ever  been  in  the  profession  before,  as  it  woula 
be  a  manifest  absurdity  to  call  upon  an  attorney 
who  had  been  in  actual  practice  for  many 
years  in  one  court  to  submit  to  an  examinar 
tion  before  he  could  be  admitted  to  another. 

Williams,  J.  thought,  that  the  best  plan 
for  the  app»licant  womd  be  to  go  before  the 
examiners  in  the  first  instance.  If  he  should 
happen  to  be  "  plucked  "  at  the  examination, 
he  could  afterwards  come  to  the  Court  for 
assistance. 

Mr.  Knowles  said  there  could  be  no  danger 
of  "  plucking  "  in  such  a  case. 
Rule  granted. 
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SPRING  ASSIZES. 

NORTHERN  CIRCUIT. 
LIVERPOOL.— JfarcA  4. 
Before  Mr.  Baron  Aldebson. 
Hall  and  others  Assignees,  v.  Rouse  and 

OTHERS. 

Trover,— Tke  rigfU  o/Asngneet  to  goodt  de* 
Hvered  by  a  Trader^  after  he  has  committed 
n  Act  of  Bankruptcy. 

This  was  an  action  in  trover,  by  which  the 
plaintifi,  assignees  to  George  Law,  a  bank- 
rupt, sought  to  recover  from  the  defendant, 
^Vllliam  Roase,  4SiOi,  the  value  of  ^ods  al- 
leged to  have  been  fraudulently  dehvered  to 
mm,  after  an  act  of  bankruptcy  had  been 
committed  bv  George  Law,  wno  was  a  wool- 
stapler  in  the  neighbourhood  of  Rochdale, 
m  became  embarrassed  in  the  year  1837. 
He  had  dealings  with  the  defendants,  who 
vere  woolstaplers  at  Rochdale  and  Bradford. 
The  terms  of  dealing  between    them  was 
one  month's  credit  with  two  months'   dis- 
count In  the  month  of  January,  Law  pur- 
chased a  quantity  of  goods  on  those  terms,  and 
on  the  25th  of  February  some  more  goods, 
and  these    goods  were  not  demandable  in 
money  till  the  month  of  March,  and  then  sub- 
ject to  a  discount  of  two  months.    But  early 
in  February  George  Law  became  embarrassed, 
and  had  forwarded  to  the  defendants  certain 
articles  of  wool  and  flannel,  to  the  injury,  as  it 
was  said,  of  his  other  creditors,  and  to  the 
amount  sought  to  be  recovered.    Before  the 
<^e  of  the  transaction  referred  to,  there  had 
heen  an  act   of   bankruptcy  committed  by 
I^v,  and  it  was  areuea  that  if  there  had 
^n  an  act  of  bankruptcy  antecedent   to 
the  transaction,  there  was  no  doubt  to  whom 
the  property  belonged.    But  if  the  transac- 
tion on  the  25th  February  was  a  fraudulent 
transfer,  then    it   was    immaterial  whether 
there  had  been  a  previous  act  of  bankruptcy 
or  not. 

The  fiat  of  bankruptcy,  dated  the  4th  of 
March,  1837,  was  put  in,  together  with  the 
appointment  of  the  assignees  (Rd.  Wall,  John 
Butterworth,  the  younger,  and  John  Mills)  on 
tbetfith  March. 

Evidence  of  Law  having  been  indebted  in  a 
s^un  of  100/.,  was  produced,  and  one  witness 
▼as  brought  to  prove  that  an  act  of  bank- 
raptcy  had  been  committed.  Other  witnesses 
stated  that  after  this  act  of  bankruptcy,  Long- 
^ttom  had  been  closeted  with  Law,  and  that 
afterwards,  a  Quantity  of  wool  and  flannel  had 
^n  deliverea  to  the  defendants,  Rouse  and 
Son,  in  part  satisfaction  of  a  debt  due  to  them. 
For  the  defendants,  it  was  contended  that 
the  evidence  did  not  establish  the  nectary 
extent  of  debt  (100/.) ;  that  the  proof  of  an  act 
of  bankruptcjr  rested  on  the  equivocal  evi- 
dence of  one  individual;  and  that  the  transfer 
of  goods  was  not  an  act  of  fraudulent  pre- 
ference, but  the  voluntary  payment  of  a  debt 
hy  a  man  on  the  verge  of  hankruptcy,  when 


urgently  prewed  for  payment  by  Longbottoin, 

the  a£;ent  for  Messrs.  Rouse.  That  Edmund 
Law  had,  previous  to  the  transactions  in  Feb- 
ruary, been  admitted  into  partnership  with 
his  brother  George ;  that  tne  invoices  had 
been  made  out  in  both  their  names ;  that  the 
wools  claimed  had  been  delivered  up  to  the 
defenduits  in  consequence  of  an  order  to  that 
effect  signed  by  both  Edmund  and  George 
Law ;  and  that,  as  an  act  of  bankruptcy  had 
only  been  proved  against  the  latter,  tne  goods 
could  not  be  claimed  by  the  plaintiff,  as  the 
assignees  of  George  Law.  « 

William  Longbottom,  the  agent  of  Messrs. 
Rouse  and  Son,  stated  that  goods  had  been 
sold  to  George  Law  on  several  occasions  by 
his  employers.  On  the  8th  and  14th  of  Feb- 
ruary, two  parcels  of  wool  and  flannel  were 
sold  to  him,  value  414/.  AVitness,  havine 
afterwards  heard  that  Law  was  embarrassed^ 
and  the  sum  of  about  220/.  being  owing  to  his 
master,  previous  to  the  last  sales,  he  waited 
upon  Law,  and  asked  for  money.  No  money 
being  obtainable,  he  pressed  for  goods,  and  at 
len^h  Law  agreed  to  deliver  up  the  wool 
which  had  been  sold  to  him  in  February. 
That  was  accordingly  done.  At  the  request 
of  George  Law,  the  invoices  had  been  altered, 
he  stating  that  his  brother  had  been  taken 
into  partnership  with  him.  The  invoices  ac- 
cordmely  stood  in  the  names  of  George  Law 
and  Edmund  Law. 

Alderson,  B.,  said  that  the  question  for 
the  consideration  of  the  jury  would  be, 
first,  whether  an  act  of  bankruptcy  had 
taken  place  by  George  Law,  on  the  15th 
of  February,  by  his  endeavouring  to  avoid 
a  creditor,  as  stated  by  one  witness,  be- 
cause, if  such  was  the  case,  then  Law  was 
utterly  incapable  of  carrying  into  effect  any 
transference  of  property.  The  second  question 
would  be  whether  tblat  transaction  (of  the 
25th  of  February,)  was  in  itself  an  act  of 
bankruptcy,  or  a  nraudulent  delivery  of  goods, 
by  which  preference  was  ^ven  to  one  creditor 
over  the  others;  and,  in  the  third  place, 
whether  Edmund  Law  must  be  considered  a 
partner  of  his  brother.  If  they  believed  the 
evidence  of  Cross,  a  clear  act  of  bankruptcy 
had  been  committed  on  the  15th,  and  mey 
would  find  for  the  plaintiff;  but  if  they  were 
of  opinion  that  such  was  not  the  case,  and 
that  the  transaction  was  a  bonS  fide  one  on  the 
part  of  Law,  arising  from  the  pressure  of 
Long;bottom,  they  would  have  a  clear  and 
definite  rule  to  go  by. 

Verdict  for  the  plaintiff.    Damages  414/. 


Review  of  New  Books. 

Impey^s  General  Stamp  Act,  55  Geo.  8. 
c.  184.,  and  the  Statutes  3  Geo.-  4.  c. 
117.,  3  Geo.  4.  c.  117.,  5  Geo.  4.  c.  41., 
9  Geo.  4  c.  15.,.  3  &  4  Wil.  4.  c.  23., 
3  &  4  WU.  4.  c,  97.,  1  &  2  Vict.  c.  35., 
1  &  2  Vict.,  c.  85.  Altering  and  amend- 
ing tlie  same.     To  which  are  addedj  Notes 
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of  Ca$08  Deoided  on  the  Stamp  Law9  in 
General;  with  Refermcet  to  the  Statutes 
44  Geo.  3.  c.  98.,  and  48  Geo.  3.  c.  149  ; 
Skewing  the  present  and  prior  Duties^ 
together  with  /uU  Practical  Instructions^ 
and  Forms  of  Affidavits^  and  Instruaions 
for  passing  Aecaunte  through  the  Legacy 
Lhtty  Office^  in  aU  Transactums  ai  the 
Stamp  Office.    Forms  of  Affidavits  and 
Practioal  Instruction  for    obtaining  a 
return  of  Duty  on  Probates  and  Letters 
of  Administration^  and  for  passing  the 
AeeouniSj    mth  Forms,      With  a  Di- 
gested Index.     The  Fourth  Edition,  with 
krge  Additions.     London:  John  Rich- 
AT&  &  Co.,    194,    Fleet  Street,   Law 
Booksellen  and  Publishers,  1830. 
This  is  a  very  useful  little  volume,  which 
no  attomies*  offioe  should  be  without — every 
practical  man  feels   the  many  difficulties 
that  surroimd  the  Stamp  Acts,  occasioned 
by  the  various  constructions  that  have  been 
put  upon  many  of  their  clauses.     Here  we 
find  at  onoe  aU  the  cases  that  bear  upon  the 
different  heads,  as  for  instance,  Transfer 

of  MORTGAQES. 

The  transfer  duty  on  a  mortage  is  im- 
posed only  where  no  farther  sum  is  advanced. 
Doe,  d.  Bartley  v.  Grey,  4  Nev.  &  M.  317. ; 
3  Adol.  &  Ellis,  89. ;  1  Har.  &  Woll.  235.  (a) 

Where  an  additional  sum  is  advanced,  it  is 
sufficient  to  pay  the  ad  valorem  on  the  sum 
advanced.    Id. 

So  where  the  original  mortgage  is  assigned, 
to  secure  the  mortgage  money.    Id. 

A  mortgage  for  years  was  nven  before  the 
passing  of  the  3  Geo.  4.  c.  Il7.  to  secure  the 
payment  of  150/.  After  the  passing  of  that 
act,  the  mortgagor  and  mortgagee  joined  in  a 
conveyance  in  fee  to  a  new  mortgagee  for 
350/. ;  the  latter  deed  consisted  of  four  skins, 
and  had  a  1/.  15*.  stamp  on  the  first,  with  an 
ad  valorem  stamn  of  2/.  and  1/.  on  the  2d,  3d, 
and  4th :  held  tnat  these  stamps  were  suffi- 
cient 

Such  a  mortgage  is  a  transfer  of  the  old 
mortgage,  as  to  the  original  sum,  and  a  new 
mortj^age,  as  to  the  further  sum  advanced, 
within  the  meaning  of  3  Geo.  4.  c.  117. 
Qutere,  whether  a  common  deed  stamp  was 
necessarv.  Semble^  a  mortgage  to  secure  a 
principal  sum,  and  also  the  costs  of  the  trus- 
tees, and  a  reasonable  sum  by  way  of  compen- 
tion  to  them  for  their  trouble,  requires  omy  a 
stamjj  of  such  an  amount  as  will  cover  the 
principal  sum.  Paddon  v.  Bartlett,  4  Nev.  & 
M.  l;2Adol&£Uis,9. 


C«)  6«vtt,p. 


Where  400/.  was  due  upon  a  mortgase,  and 

the  mortgagee  advanced  a  further  sum  of  lOOO/. 
and  by  a  mortgage  deed  a  further  security 
was  given  to  secure  the  whole  of  the  principal 
sum  of  1,600/.  {—Held  that  an  ad  valorem 
stamp  on  the  1000/.  and  a35«.  deed  stamp  was 
necessary.  Lamb  v,  Pearce,  1  WilL  WolL  & 
Hodges,  271. 

A,  having  entered  into  a  contract  with  B, 
for  the  purchase  of  an  estate,  by  an  ante  nap- 
tial  settlement,  reciting  such  contract,  cove- 
nanted if  B  should  be  enabled  to  convey  the 
estate  to  him,  that  he  would  convey  the  same 
to  the  trustees  under  the  settlement ;  provided, 
that  if  B  should  not  be  able  to  convey,  A 
should  be  under  no  obligation  to  procure  a 
convevance  from  any  other  party,  or  to  pay 
its  value  to  the  trustees :  nor  shoiud  A  be  pre- 
cluded from  purchasing  the  estate  for  his  own 
benefit  B  was  not  able  to  convey ;  and  A, 
after  his  marriage,  purchased  the  estate  ^m 
the  owner,  and  then  conveyed  it  to  the  trus- 
tees under  the  marriage  settlement ;  be  after- 
wards mortgaged  the  estate  to  C,  in  fee  for 
10,000/.:  si^equently  the  mortgage  was 
transferred  to  D,  the  deed  stating  the  consi- 
deration to  be  10,000/.  paid  to  C,  and  4000/. 
paid  to  A ;  the  payment  of  the  former  sum 
was  proved,  but  not  that  of  the  latter.  D 
mortgaged  to  the  nlaintiff: — Held/Srst  that  the 
post  nuptial  settlement,  was  voluntary,  and 
consequently,  void  as  against  a  purchaser  for 
a  valuable  consideration ;  seconaw,  that  there 
was  sufficient  proof  of  a  valuable  considera- 
tion for  the  transfer  to  D ;  thirdly^  that  an  ed 
valorem  stamp  in  respect  of  40(X)/.  was  suffi- 
cient upon  the  mortgage  to  B.  Doe  d. 
Bkmes  17.  Roe,  1  Arnold,  279. 

Where  a  mortgaeor  covenanted  eiroressly 
to  obtain  a  renews!  of  the  lease  of  the  pre- 
mises mortgaged,  and  to  assign  it  to  the  mort- 
gagee :— Held  that  the  mortgage  deed  did  not 
require  a  125/.  stamp.  Doe  d.  J arman  v.  Larder, 
2  Hodges,  186. 

In  ejectment  by  the  assignee  of  a  mortgagee, 
against  the  tenant  of  the  mortgagor,  the  lesBor 
of  the  plaintifi^  proved  a  deed  of  assignment 
which  recited  a  mortgage  of  certain  premises 
for  900  years,  as  a  security  for  1,500/.  and  it 
was  witnessed,  that  in  consideration  of  1,500/., 
paid  to  the  mortgagor,  he  transferred  the 
mortgaged  premises  to  the  lessor  of  the  plain- 
tiff, and  the  mortgagor,  in  consideration  of 
lOs.  assigned,  ratified  and  confirmed  the  same: 
held,  that  a  stamp  of  35ir.  was  sufficient,  the 
seizin  of  the  mortgagor  having  been  proved. 
Doe  d.  Braxne  t;.  Maple,  3  Hodges,  213^ 

By  a  deed  of  assignment,  five  persons  con- 
veyed all  their  crops,  goods,  and  efiects,  to 
trustess  in  trust  to  seU,  and  with  the  proceeds 
of  such  sale  to  discharge,  first,  debts  due  to 
the  trustees,  with  interest  from  the  date  of  the 
deed,  then  debts  due  to  other  creditors,  and  a 
resulting  trust  as  to  the  residue  of  the  parties 
conveying :  held,  that  such  deed  did  not  re- 
quire an  ad  valorem  stamp,  as  upon  a  **  con- 
veyance" or  "  mortgage*^  under  the  statute 
55  Geo.  3.  c.  184.  Sched.  p.  1,  as  the  former 
clause  opentes  only  on  actual  sales  between 
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rendor  and  vendee;  and  that  it  fell  within 
the  exception  of  the  latter,  viz.,  where  such 
conveyance  shall  he  made  for  the  henefit  of 
creditors  s'enerally ;  and  therefore  that  a  com- 
mon deea  stamp  was  sufficient.     Coata  t;. 


Peny,  6  Moore,  188. ;  3  B.  i  B.  48. ;  Whit- 
well  V,  Dimisdale,  Peake,  168. 

We  can  recommend  this  book  to  the 
noUce  of  our  Sabscribers,  as  well  deserving 
their  attention. 


ARTICLED  CLERKS  APPLYING  TO  BE  ADMITTED  ATTORNIES 
In  Trinity  Term,  1839. 


Quesn's  Bench. 


Clerics  Name  and  Reeidenee. 
Ashf  William,  Bristol. 

Ansdell,  Josias  Thomas,  Saint  Helen's  $  and 
LiverpooL 

Allee,  Lawrence  Turton,  Rookley;  and  2^ 
Wilson-street. 

Brooks,  James  Willis,  29,  John-street,  Bed- 
ford-row. 

Benn,  John  Higginsoo,  9,  Featherstone-build« 
inn;  and  Rugby. 

Busneldf  Currer,  Manchester. 

Busfield,  Johnson  Atkinson,  Bradford. 

Bird,  Henry,  47,  Lower  Stamford-street, 
Blackfriars;  24,  Arundel-street,  Strand; 
and  1,  Sussex-place,  Islington. 

Bennett,  William  Woole^  Leigh,  20,  Judd« 
place,  West ;  and  Buckingham. 

Bendey,  Henry  William,  5,  Lloyd-square; 
and  6,  Great  Marlborough-street. 

Bradley,  Edward  Gould,  7,  Castle-street, 
Rloomsbury ;  Bath ;  and  Reading* 

Barton,  Richard  Carrol,  7,  Chelteimam-place, 
Lambeth. 

BaU,  Charles  Sutton,  42,  Brompton -square. 

Bryant,  Isaac,  Wimborne  Minster. 

BngsB,  William  Sturges,  Lincoln's  Inn  Fields. 

Brapbume,  Edmund,  ^  Dorset-street;  and 
97,  Milton-street. 

Barlow^ohn,  Sharpies,  near  Bolton-le-Moors. 

Birch,  Thomas,  Huntley-street,  Bedford-sq. 

Blake,  Charles,  29,  Clifton-street,  Finsbury- 
square ;  and  32,  Finsbury-circua. 

Bartlett,  Robert  Henry  William,  50,  South- 
ampton-row; Shepton  Mallett;  41,  South- 
ampton-row ;  and  27,  New  Millman-street 

Bowlby,  Thomas  William,  109,  Upper  Sey- 
mour-street, Euston-square ;  and  Bishop 
Wearmouth. 

♦Bond,  Ed^r,  late  of  Norwich ;  42,  Spencer 
street,  Northampton-square;  now  of  75, 
Judd-street. 

Coppin,  John  Frederick  Augustus,  8,  South 
Molton-street ;  and  71,  Albany-street. 

Clayton,  Sykes,  Sherbum,  near  Ferry-bridge; 
^rand  on  the  Green;  and  Kippax,  near 
Pontefract 
CampbelL  William  Knight,  Nottingham* 

Clegg,  Jonn,  Bradford. 

Cooper,  Samuel  Nicholas,  111,  Crawford- 
street;  and  70,  Margaret-street,  Cavendish- 
square. 

Coles.  Henry  Thomas,  3,  Mecklenburgh-st, ; 

and  6,  Rayn^ond-buil^gs,  Gray's  Inn. 
Crabbe,  Fredrick,  Devizes. 


To  whom  articled,  assigned,  ^e. 

Cooke,  George,  BristoL 

Ansdell,  John,  St  Helen's ;  assisned  to  Foster, 
Marmaduke,  late  of  Livefpool ;  assigned  to 
Lucon,  Joseph,  late  of  Liverpool. 

Ralfe,  Jamea,  Winchester. 

Coopen  Thomas,  John-street;    assigned  to 

Brooks,  James  Sheffield,  John-street 
Wise,  William,  Rugby. 

Hampson,  John,  Manchester. 

Wells,  William^  Bradford. 

Cole,  John,  Odiham  and  Basingstoke. 


Heam,  Thomas,  Buckingham. 

Abraham,  George  Frederick,  Marlborough- 
street 
Clarke,  Robert,  Bath. 

Maybe,  Joshua,  26,  Carey-street 

Harrison,  Charles,  14,  Soathamj>ton-building8. 
Rowden,  Henry,  Wimbone  Mmster. 
Briggs,  Thomas,  Lincoln's  Inn  Fields. 
Gaob,  Baker,  and  Secretan,  William  Wood- 
house,  Abergavenny. 
Winder,  James,  Bolton-le-Moors. 
Briegs,  Thomas,  Lincoln's  Inn  Fields. 
Bridger,  Charles,  Winchester. 

Craddock,  Samuel,  Shepton  Mallett;  assigned 
to  Michell,  Edward,  Shepton  Mallett 

Bowlby,  Russell,  Bishop  Weannouth. 


Winter,  James,  Norwich. 


Pinniger,  Broome,  Newbury ;  assigned  to  Bea- 

van,  John  PhiHips,  30,  SackviUe-street 
Brock,  Beauvoir,  LoughborouglL 


Wadsworth,  John,  Nottingham. 
Morris,  Joseph,  Bradford. 
King,  William  Read,  Serjeant's  Inn,  Fleet- 
street 

Lewis,  William,  6,  Raymond-buildings. 

Bayley,  John,  Devizes. 


*  This  is  the  only  one  in  die  Common  Pleas, 
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Carter,  William,  6,  South-squall,  Gray's  Inn.    Carter,  John  Richard,  Spalding ;  assimed  to 

Willis,  Richard,  6,  Tokedhouse-yaro. 
Champney,  Henry  Nelson,  6,  Old  Bond-st;    Gray,  Jonathan,  York ;   assigned  to  Gray, 

and  York.  William,  the  younger,  York. 

Chalmers,  Charles  Boom,  4,  Warwick-court ;    Carter,  Charles,  Barnstable ;  assigned  to  Price, 

and  Great  Torri  ng^n.  William  Evan,  Great  Torrington. 

Downing,  Francis,  16,  Southampton-street        Merriman,  Thomas  Hardwicke,  Great  Tor- 

*  rington.    Assigned  to  Smith,  Wm.  Wyke, 

Southampton-street. 
Dunsford,  Walter  ComynSjPuriton  and  Ashley    Broadmead,    Nicholas,    Southampton-street. 

Court  Assigned  to  Crosse,  Richard  Reader,  Long- 

port. 
Davis,  Michael,  Usk.  Mostyn,  Henry,  Puriton. 

Dyson,  Mattliew  Henry  Moorhouse,  William-    Kidid,  Martin,  Usk,  Holmfirth. 

street,  Hampstead  Road;  and  Holmfirth. 


Edgell,  Alexander,  4,  Verulam  Buildings.  Markland,  James,  Heywood. 

'Edmunds,  John,  17,  Up^er  N.  Place,  Gr    *      " 

Inn  R(Nid;  and  Wortmni 


Edmunds,  John,  17,  Upper  N.  Place,  Gray's    Edmunds,  Ricluuxi,  Inner  Temple. 


Eagleheart,  Wm.  Hayley,  Park  House,  Black-  Jenings,  Charles,  Worthing. 

heath. 

Ebden,  John  7i  New  Norfolk-street,  Commer-  Hazard,  Wm.  Elm  Court,  Temple. 

cial  Road,  and  Freisingfield. 

Fellowes,  Thos.  Abdy,  82,  Mar?aret-street  j  Merriman,    Wm.    Clark,     Redenhall    with 

and  Leigh  House  near  Bradford,  Wilts.  Harleston.     Assigned  to  Hillier  Edward, 

Marlborough. 

Few,  Charles  the  Younger,  3,  Henrietta-street,  Few,  Robert,  30,  Cumming-st,  Pentonville. 

Covent  Garden. 

Filliter,  Henry,  13,  Harper-street ;  67,  Lamb's  Pilliter,  George,  Henrietta-street 

Conduit-street ;  and  Wareham. 

Grubb,  Wm.  Dawson,  14^  Bank  Buildings ;  Heald,  Henry,  Wareham. 

and  Lower  Mitcham. 

Gibson,  George  14,  Milman-street,  Newcastle-  Willis,  Joseph,  16,  Austin  Friars,  Gateshead, 

Upon-Tyne;  Calthorpe-street,  Middlesex;  Durham. 

and  Upper  Hall,  Lincoln. 

Graham,  Thos.  Hedges,  90,  Upper  Stamford-  Graham,  William. 

street,  Black&iars;  Abingdon;  and  Ken- 
sington. 

GilhaSi,  John,  112,  Fetter  Lane;  and  Win-  Shearman,  John,  Abingdon. 

grove  Place. 

Glynn,  Edw.  12,  Argyle-street,  New  Road ;  Clayton,  Matthew,  Bartlett's-buildings. 

Marchmont-street ;  and  Arundel-st  Strand. 

Gwynne,   Sampson    3,    Grosvenor   Terrace,  Gwynne,    Samuel,    Newcastle  -  upon  -  Tyne. 

Camberwell.  Assigned  to  Wright,  John,  Grosvenor-sq. 

Goulden,  Wm.  Whitelegg,  Chorlton  -  upon  -  Poole,  Charles,  6,  Hart-street,  Bloomsbury. 

Medlock ;  and  Strangeways.  Assigned  to  Potter,  Thos.  Altrincham. 

Halton,  Henry  James,  Carlisle.  Dobinson,  William,  Manchester. 

Hamlin,  Thos.  Wrington.  Baker,  John,  Carlilse. 

Hillier,  Henry  Jenner,  16,  Southampton-st. ;  Halcombe,  John,  Aldwick,  Somerset. 

and  Marlborough. 

Harris,  Thos.  the  Youn^r,  4,  Queen's  Row,  Harris,  Thos.  the  Elder,  Marlborough. 

Camberwell;  Elingsbndge;  and  Warwick 

Court. 

Hurley,  Wm.  Frederic,  16,  Alfred  Place ;  and  Griffith,  John  Rod,  Kingsbridge.    Assigned 

8,  Easton  Place.  to  Bridges,  John,  Chiffing  Campden. 

Humphry,   Wm.  James,  10,  Milman-street ;  Price,  John,  23,  Red  Lion-square. 

and  2,  Norfolk-street,  Strand. 

Houchen,  John,  6,  Charles-street,  Soho  square ;  Lucas  Geo,  Chichester. 

and  Great  Yarmouth. 

Hills,  Thos.  11,  Essex-street;  and  Chatham.  Hills,  Walter,  Great  Yarmouth. 

Hawkins,  Hen.  Edw.  Newport.  M'Donnell,  Fras.  Chatham. 

Hanbury,  Thos.  James,  69,  Lamb's  Conduit-  Sewell,  Thos.  Usk.  Assigned  to  Foster,  Robert 

street;  and  5,  John-street  Carr,  Newport 

To  he  continued. 
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CAUSE  LISTS.— Easter  Term,  1839^QUEEN'S  BENCH. 


KEW  TRIALS. 

Newton  v.  The  Liverpool  and 
Manchester  Railway  Com- 
pany. 

Kvans  v.  Tomlinson 

Faulkner  V.  Chevell 

Ducura  v.  Flitton 

Tne  King  v.  Legh  and  others 

Wilson  V.  Ray 

Doe  d.  Carter  v,  James 

Wilson,  Bart.  v.Hoare  &  others 

Gregg  V.  WclU 

Uther  V.Chichester 

Daries  v.  Wilkinson 

Beotally  Esq.,  one  &c.  v.  Syd- 
ney, Knigut. 

Phillips  V.  Cole 

Cooke  V.  Gravatt  and  others 

Goodman  v.  Ford 

Phelps  and  others  v.  Lyle 

Coles  &  otliers,  executors,  &c. 
V,  Bank  of  England 

Sowerby  v.  Lockerby 

Doe,  several  demises,  Filmer, 
Bart,  k  ors.  v.  Bradley,  Esq. 

Dobson,  Knt.  &  ors.  v.  Denne 
&  others 

De  Gondonni  v.  Lewis  &  an. 

Down  V.  Hatcher  and  Wife 

Magor  &  ors.  v,  Chadwick  & 
others 

Ellison  V.  lies 

Strange  and  another  v.  Price 

Doe  several  demises  of  Graves 
&  an.  o.  Wells  and  Trow- 
bridge 

Doe  d.  Littlejohn  v,  Willisford 

Doe  d,  Lloyd  and  VVifeo.  Ben- 
nett 

Green  v,  Cresswell 

Fladyer,  exor.  &c.  v.  Jeffrey 


PEREMPTORY  RULES. 

[Ih  Banc] 

Wilton,    Gent.,    one   &c.,    v 

Chmbers 
Evans  r.  Whittingham 
The  Queen  v.  The  Mayor  of 

Bridgnorth 
Doe  d.  May  hew  v.  Asby 
Ex  parte  G.  Bumham,  in  the 

matter  of  W.  Dryden,  Gent. 

one,  &c. 
The  Queen  t.  The  Justices  of 

Chichester 
Same  v.  John  Copeland 
In  the  matter  of  arbitration  be- 
tween J.  Waddell  and  ano. 

Same 
The  Queen  v.  Benjn.  Jackson 

and  another 
Same  v.  The  Churchwardens 

of  Windsor 


Miller 


REMAVSTS. 

Enlarged  Rules. 
Haanah  v.  Wilis,  Clerk 
Poole  V.  Rogers 
Palmer  v,  Warren 
Croft  r.  Lord  Percival 
Same  v.  Same 
Morgan  and  another  v. 

and  another 
Thornton  v.  Jenyns,  Clerk 
Wilson  V.  Butler 
Same  v.  Wilson 
Same  v.  Howell 
Samev.  Perring 
Same  v.  Steele 
Same  v.  Lillie 
Ryan  v.  Stack poole 
Kingwell  v.  Elliott  &  an. 
Crook  &  an.  v  Stephens 
James  v.  Lingham 

NEW   TRIALS. 

Moved  Easter  Term  last. 

Lawrence  and  another,  Assig- 
nees, &c.  V,  Knowles. 

Bonzi  tf.  Stewart 

Same  o.  Same 


SPECIAL   CASES. 

^Archbishop  of  York  and  others 

V.  Traffofd  and  others 
Stockdale,  a  pauper,  v,  Hansard 

and  others 
•Barry  t;.  Arnand 
*Doe  d.  Tremewen  v.  Parmewan 

and  another 
Wentworth  &  another  v.  Cock 
Mattock  exor.  v.  Kinglake 
*Doe  i.  Evans  v.  Evans 
tCuUy,  Esq.  v.  Doe  d.  Taylor- 
son 
Peace  v,  Eastwood 
Jackson  v.  Hill 
Burder  v .  Veley  and  another 
Ramsay  v.  Nornahell,  In  rep. 
Bryan  v.  Sir  G.  Arthur 
Griffin  v.  Ellis  and  another 

COMMON  PLEAS. 
Manifold  &  another  v.  Morris 
Ward  v.  Suflield 
Boys  V.  Ancell 

Moved  Trinity  Term  last. 
Ilartshorne  v.  Watson 
James  v.  Lingham 
Tavemer  v.  Little 
Hannay  v.  Herapath  &  anor. 
Fendalt  v.  Nokes 

CURIA    ADV.  VULT. 

Devaux  v.  Janson 
Musket  V.  Hill 
Toplis  &  anor.  v  Grane 
Izon  V.  Gorton  &  another 
Wilmshurst  &  anor.  v.  Bowker 
Wrightup  v.  Chamberlain 

DEMURRERS. 

Williams  &  ors.  v.  Green  &  an. 

Jackson  v.  Nicholl. 

Edwards  v.  Bishop  of  Exeter 

&  others. 
Devaux  &  anor.  v.  Steele 
Hilton  V.  Swan 
Bedford  v.  Newman 
Samuel  v.  Rawson  &  anor. 
Gas  &  Coke  Company  o. Turner 
{Exchequer  in  our  next.) 

The  caoses  marked  *  are  Special  Cases :  the  rest  are 
t  Writ  of  Error. 


Benjamin  v.  Belcher 

*Doe  d.  Riddell  v.  Gwinnell 

•Barry  v»  Boyd 

Hill  V.  Leach 

Cnderwood  v«  Johnson 

Calvert  v.  Moggs 

Swann  v.  Sutton 

Uhaffers  v.  Wilson 

Guardians   of  the    Bambury 
Union  v.  Robinson 

Lloyd  V.  Peirce  and  ors..  In  rep. 

Drewe  v.  Lawson,  Esq.  and 
another,  late  sheriff  of  Mid- 
dlesex 

Thomson  v.  Lanyon 

Saunders  v.  Morgan 

Hutton  V.  Parker 

♦Doe  d.  Park  &  wife  t;.  Kirby 

Walmsley  &  another  v.  Cooper 

Tindall  v.  Hepton  and  wife, 
extrix.  &c. 

•Doerf.  Blight  r.Pett 

The  Guardians  of  the  Poor  of 
the  Banbury  Union  v,  Ro- 
binson 

CROWN   CASES. 

The  Queen  v.  Henry  Spencer 

'    Inhabitants    of 
Saint  Lawrence,  Ludlow 
Guardians 


of 

Wallingford  Union 

^William  Darlis- 


ton  Webb  and  another 

•  Lord  and  Stew- 


ard of  the  manor  of  Old  Hall 
in  East  Bergholt 

Churchwardens 


&c.  of  Bradford 

Inhabitants  of 


Draughton 


Sanderson  &  ors.  o.  Piper  & 

others. 
Stert  &  another,    executor    v. 

Platel. 
Mills  V,  Fowkes 
Davis  V.  Chapman 
Estmure  o.  Laws 
Wbiskin  v.  Braddon 
Lackington  &  others,  assignees, 

v.  Combes 
Jolley  V.  Birmin 
Knokers  v.  Banbury  &  ors. 

REM  A  NETS. 

Raleigh  &  others  o.  Atkinson 

•  Lovatt  &  others  v.  Hamilton 

♦  Tobin  V.  Crawford 
Evans  v.  Jones 
Pennefather  v.  Lock 

The  Chancellor,  Master  and 
Scholars  of  the  University  of 
Cambridge  v.  Baldwin 

PEREMPTORY   CASFS. 

Hemingway  v.  Hamilton  and 

others. 
Parry  v.  Child 


Demurrers. 
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SntftiieM  of  ti^e  Courts. 


COURT  OP  CHANCERY. 

Appeal  Motions — In  re  Alcock,  Howard  v. 
Payne — Ashton  r.  M^Dongal. 

Petitions — Swabey  v.  Dickens — Chamber- 
lain 9.  Lee — Deraynes  v.  Noblt  —  Hughes  v. 
Wynne, 

Appeals — Orme  v.  Wright — Sidebottom  v. 
Barrington. 

VICE-CHANCELLOR'S  COURT. 
In  re  Taylor,  petition  by  (»der — ^Waters 
V.  Waters,  ditto — East  v.  Twyford,  two  peti- 
tions by  order  — ^Lowry   v,   Fulham,    part 
heard. 

ROLL'S  COURT. 

Heighin^n  t\  Grant,  for  judgment — after 
which  motions. 

COURT  OF  QUEEN'S  BENCH. 
Sittings  in  Banco. 

COURT  OF  COMMON  PLEAS. 
Sittings  in  Banco. 

COURT  OF  COMMON  PLEAS. 

London  Common  Juries — ^Wervel  v.  Ram- 
«ay — ^Pocock  r.  Frances — Turper  v.  Sandys — 
—Wood  17.  Bloomfield — Collins  t?.  Selway — 
Hoskins  v,  Heam — Norton  t.  Noad — Grove 
V.  Holdstock— Whitmorc  r.  Brooks — Mar- 
chant  t?.  Richards — ^Mendle  r.  Hayward — 
Toms  V.  Dennis— Thickell  v,  Thickell— Tan- 
ner 17.  Byrne — Penny  v.  Williams — Heeles  ». 
Richardfr— Olden  v.  Barron — Matthyssens  v, 
Soden — ^Willioms  v.  Guthrie — ^The  same  v. 
Boyd— Ward  v.  Bell— Mitchell  t?.  Ward— 
Pearce  v.  NichoU — Attwoodo.  Pate— Tapping 
o.  Truman — Rogers  r.  Johnson — ^Barbsr  v. 
Pocock — ^Abbott  v.  Hendricks — ^Bowdea  r. 
Smith. 

COURT  OF  EXCHEQUER. 
Sittings  in  Banco. 

EQUITY  EXCHEQUER. 

Petitions — Re  London  and  Birmingham 
Railway,  petition  of  Minshull — Re  Chester 
and  Binenhead  Railway,  petition  of  Orred — 
Re  Brighton  Improvement  Act,  petition  of 
Fisher — Re  Whitoy  Improvement  Act,  peti- 
tion of  Yerman— Re  Northern  and  Elastem 
Railway,  petition  of  Davidson — ^Re  the  same, 
petition  or  Mayor — Re  Bristol  and  Exeter 
Railway,  petition  of  Wedmore--rRe  Eastern 
Counties  Railway,  petition  of  fYench — ^Re 
Great  Western  Railway,  petition  of  Briscoe — 
Re  the  same,  petition  of  Mo^g — Mason  v. 
Brookes — Crosland  v.  Hinchcliff. 

Lister  t?.  Lister,  further  directions — Roths 
child  t7.  Queen  of  Portugal^  demurrer^  part 
heard,  by  order. 


TO  SUBSCRIBERS. 

The  present  number  completes  Vol.  I.  A 
complete  Index  will  be  published  on  Satur- 
day next,  Price  6d. 

This  Paper  will  be  forwarded,  postage 
free,  to  any  part  of  the  United  Kingdom,  to 
Annual  Subscribers.  Subscriptioiia,  1/.  10*. 
for  the  year,  to  be  paid  in  advance* 

The  important  case  of  Stockdale  v,  Han- 
sard and  Others,  will  be  reported  at  its  con- 
clusion. 


BONE'S  PRECEDENTS  IN  CONVEY- 
ANCING. 

MESSRS.  JOHN  RICHARDS.  &  Co. 
Law  Booksellers  and  Pablishevs,  194^ 
Fleet-Street,  most  respectAiUy  acquaint  the 
Subscribers  and  the  Profession  at  huge,  that 
they  are  now  prepared  to  perfect  their  en- 
ragement  and  complete  the  publication  of  this 
Work,  which  (they  regret  to  say  from  un- 
foreseen circumstances  over  which  they  had 
no  control,)  has  been  subject  to  delay ;  and 
in  order  to  remove  all  blame  from  themselves, 
they  have  determined  not  to  spare  any  ex- 
pense in  having  the  Work  completed  mth- 
with  in  the  most  able  manner,  and  they  are 
happy  to  say  they  have  succeeded  in  prevail- 
ing upon  Mr.  'Westebn,  the  Conveyancer, 
(Author  of  the  Commentaries  on  the  Consti- 
tution and  Laws  of  England,)  to  undertake 
the  Work. 

Messrs.  John  Richards  and  Co.  will  only 
add  to  this  announcement  that  they  rely  with 
confidence  upon  the  known  practical  know- 
ledge and  experience  of  Mr.  Western,  for 
bringing  out  that  Gentleman's  portion  of  this 
Work,  in  such  a  manner  as  shall  merit  a  claim 
to  the  attention  and  patronage  of  the  Profes- 
sion. 

Mr.  Western  proposes  to  complete  it  in  two 
further  volumes,  imder  the  title  of  "  West- 

BHN's  CONVETANCING." 


WHITE'S  ESSENCE  OF  EGLANTINE. 

A  Highly  Fashionable  and  peculiar  Hand- 
kerchief Scent,  possessing  extracts 
from  the  most  fragrant  flowers,  and  forming  a 
perfume  at  once  sweet,  agreeable,  and  re- 
freshing. In  Bottles  at  2s.  6d.,  and  48.  6d. 
eadi.  Also,  White's  Aromatic  Pungent  Es- 
sence, so  exceedingly  useful  in  Head-aches, 
Fainting,  &c,  and  particularly  reviving  in 
crowdea-rooms.  In  neat  stoppered  Bottles  at 
2s.  6d.  each.  The  above  prepared  only  by 
Thomas  White,  Chemist,  H  ComfailU  Lon- 
don. And  sold  by  all  respectable  Chemists 
and  Perfumers  in  the  Kingdom. 


PrintodbyALEXANDBR  Elder  Murray,  Printer,  at  bit 
FriDtiDg- Office.  Green  Arbour-court.  Old  Bailey, 
in  the  Parish  of  St.  Sepulchre,  in  the  City  of  Loodon ; 
and  Pnbliahed  by  Jomr  Ricbards,  Law  Boofe«el1cr, 
194.  Fleet-atreet,  in  the  Panthof  Sl  DantlRir'a-in- 
the-Weat,  in  the  City  oc  London.  SatttrdBy,37«li 
April,  1830. 

Pri€t6d.    Stamped EdUUm,7d. 
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Creditors'  Priorities,  Report,  314 
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Criminal  laws — see  TMe  of  Cases 

Damage  special,  170 
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Devise  of  leaseholds  as  freehold.  Report,  364 
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On  cross  bills  in  Chancery,  119 ;  On  the  law 
of  husband  and  wife  as  to  the  liabilities  of  the 
husband  in  cases  of  adultery,  124 ;  Upon  tlie 
nature  of  an  action — ^what  is  a  right,  133; 
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211  ;  Letter  to  the  Lord  Chancellor,  on  the 
established  doctrine  of  Separatb  Use,  325; 
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327 ;  On  petitions  in  banlcruptcy,  practice, 
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Eligit,  writs  of,  new  forms,  248,  249.  250, 270, 283, 
284,  285. 

Equity,  described,  37 — see  Law. 

Essays,— Me  Real  Property  Laws— Joint  Stock 
Companies — Separate  Use— Appointment. 

Evidence,  Lord  Denman's  opinion  upon  prisoners'.  4 

admissibility  of  unstamped  paper,  Re- 
ports, 46,  89 

Examinations,  law,~«ee  Articled  Clerks. 

Examinations  of  articled  elerkB,~Me  Questions. 

Exchequer,  sittings,  H.  T.  1839,  256 ;  £.  T.  367 

Executors'  liabUitieft,  392,  406 

Exonerator,  practice.  Report,  47 

Fee  farm  rents, — iee  Rents 

Fee  simple,  estate  in,  described,  292 

Feme  Covert,  how  she  should  sue,  327 

-,  »ee  Separate  Use,  Husband  and  wife 


Fieri  facias,  RepoH,  248 

— ,  new  form  of  writ,  298 
Frauds,  statute  of,  Report,  107 

Habeas  Corpus,  law  relating  to,  21 1 
Hereditaments  incorporeal,  described,  373 

— — — corporeal,  described,  388 

Husband,  liabilities  of,  to  wife's  debts,  173, 235 

,  alien,  Report,  218 

— —  and  wife,  lunatic  husband  —  power  of 
C.  P.  to  order  wife  to  execute  conveyance,  265 
.,  Reports,  25,  122,  123,   173, 


235,  265,  327 


I.  O.  U.,  debt  on.  Report,  46 

Imprisonment  ennobled,  illustrations,  135 

Infancy,  plea  of.  Report,  364 

Inheritance  in  England,  law  of,  802 

Injunction,  practice.  Report,  102 

Insolvent  Debtors  Court,  circuits  of  the  commis- 
sioners, spring,  1839,  251 

Insurance  of  a  ship,  Report,  316 

Interpleader  Act,  present  state  of  the  law,  230 

Ireland,  spring  assizes,  1839, 254 ;  list  of  commis- 
sioners for  taking  affidavits  in,  254 

Issue,  construction  of  the  word.  Report,  137 

Joint  Stock  Companies,  essay  upon  the  liabilities 
of  subscribers  to  such  companies,  19, 52 ;  Re- 
port, 55 ;  Editor's  note  upon  directors'  liabili- 
ties, 56  ;  Reports,  73. 105, 187 ;  liability  of,  to 
poor  rates,  154 ;  liability  to  make  new  roads, 
314,  342,  393;  right  to  land,  343,  390;  Att- 
wood  V,  Small,  376 ;  waste,  406;  liabilities  of 
shareholders  and  directors,  4Xyi^see  Shares 


Joint  Tenancy,  Report,  139 

J  uries,  power  of  the  crown,  Report,  898 

Jurisdiction  of  Court  of  Exchequer  Cliamber  as  a 

Court  of  Appeal  from  Q.  R.,  188 
Lord  Chancellor,  under  1  and  2 

Wm.  IV.  c.56,ss.3, 12  and  17 

Court  of  Review,  .362 

—  for  relief  of  Insolvents,  153, 


206.334 

Jury,  Grand,  charge  of  Lord  Denman  in  re  Thorn, 
called  Sir  Wm.  Courtenay,  4 ;  charge  of  Seij. 
Adams,  chairman  of  Middlesex  sessions,  on  tlie 
subject  of  Grand  Juries,  120,  142 

Larceny,  Report.  3 

Law,  defined,  134 

Law  and  Equity,  difference  between  explained,  51 

Law  examiners,  899, 405,  408 

Re|iorts  concerning  them,  26, 56,  60 

Laws  of  real  property, — 9ee  Real  Property 

Leases, -«e0  Assignees 

Legacy,  Reports,  54, 88 

Lessor  and  Lessee.  Report,  234, 247, 389 

Levy,  excessive.  Report,  279 

Lex  loci  domicilii.  Report,  54 ;  editor's  note,  id. 

Libel,  rtm««newspaper.  Report,  120,219, 31 1, 328 

Limitations,  statute  reUitiog  to  real  property, — see 

Real  Property  ;  Reporis,  317,  335 
Lunacy,  Report,  341 

Magistrates,  duties  of,  156 

Marriage  Act  of  1822,  Report,  299 

License,  Report,  56 

Masters'  Clerks,  letter  from  a  solicitor.  383 

Medical  men,  their  liability  for  negligence,  365 

Parson,  365 

Mines, — see  Coal  Mines— Lessor  and  Lessee 

Montgomery  assizes,  order 

Mortgagees,  equitable.  Report,  266, 294 

,  essay  upon  the  present  state  of  the 

law  governing  their  liabilities  (leasehold  pro- 
perty) 289 

>,  Report,  172— «M  Stamps 


Mortgages,  transfer  of,  decisions  upon  the  requisite 
stamp  duties,  412 

Mortgagors  and  Mortgagees,  essay  upon  the  cha- 
racter in  which  a  mortgagor  in  possession  may 
be  considered,  353,  369,  385,  401 

Municipal  Reform  Act,  Report,  409 

Murder,  carrying  knives,  the  intent,  380, 394 

Non  assumpsit — Mee  Plea 

,  plea  c^,  how  it  operates,  166 

Notices  to  eorrespondent»--4i80  Correspondents 
Nuisance,  Report,  349 
Nursery  ground.  Report,  245 

Occupancy,  special,  what  it  is,  188 

Onus  proLandif  strict  meaning  of  the  term,  345 

Order  in  bankruptcy,  329 

Parcenary,  estate  in,  described,  824 

Parish  assessments.  Report,  110 

Parliament,  legal  business.  Lords— private  billp, 
order,  260 ;  Borough  Courts,  bill,  260,  277 

■  ,  legal  business.  Commons — England : 

Bills— Vendor  and  Purchaser,  245;  Liberty 
of  the  Press,  245 ;  Court  of  Chancery, 
260 ;  Copyholds,  261 ;  Affirmations,  261, 
277;  County  Courts,  277,326;  Chureh 
Leases,  277;  Court  of  Review,  278; 
Double  and  Treble  Coets,  Plea  of  general 
Issue,  Umitation  of  Actions,  278, 326 ; 
Law  of  Libel,  278,  310;  Imprisonment 
for  Debt  Abolition,  Amendment, 374,  389 
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Parliament,  legal  buuness : — 

Scotland:  Baokruptcy,  Writs,  Heritable  Se- 
coritiea»  Regwtration  of  Leases,  Securities 
for  Debt,  Crown  Charters,  Administration 
of  Jnstice,  245;  Salaries  of  Judges,  262, 
279;  Heritable  Estates,  375 
Patent,  Report.  87 

right.  Report,  341 

Pensions,  Report,  189 

Petitions  in  bankruptcy,  how  to  be  attested,  329 ; 

order  of  Lord  Eldon,  id. 
Plea  of  infaiicy~«ee  Infancy 

of  justification.  Report,  281 

■  of  fion  astumpnt,  how  it  operates,  167 

Pleading,  Report,  393 

Police  constable,  notice  of  action,  205 

Possession,  adverse,  Report,  335 

,  non  adverse,  doctrine  of,  done  away 
with,  305 

■ ,  unity  of,  explained.  90, 91 

Practice  cases,  186,187,205,235,237,  281,  327, 
829,334,300,361,379,391,392,393,406,408 
Preface.  1 

Prescription  explained,  90 

construction  of,  new  statute  for  short- 
ening time  of,  9 
Principal  and  agent,  report,  279 
Prisonera,  legality  of  placing  them  before  trial  in 
separate  cells,  190;  opinion  of  Attorney  Ge- 
nera', id. 
Problem— 

1.  What  aro  the  chancres  made  In  the  law  by  the 
statute  1  V'ict.  cap.  26,  "  An  Act  for  the  amend- 
ment of  the  Law  with  respect  to  WIUm?'*  3. 

Answer,  35. 

2.  WhatUEqaity?21. 

Answer,  37. 

3.  What  is  the  difference  between  Law  and 
Equity  ?  38. 

Answer,  51,67. 

4.  What  are  the  changes  made  in  the  law  by 
the  Stat.  1  and  2  Vict.  cap.  110,  "  An  Act  for 
abolishing  Arrest  on  Mesne  Process  in  Civil 
Actions,  for  extending  the  remedies  of  Cre- 
ditors against  the  properties  of  Debtors,  and 
for  amending  the  Laws  for  the  relief  of  Insol- 
vent Debtors  in  England  ?"  54. 

Answer,  83, 115. 

5.  What  actions  have  been  affected  by  the  stat. 
3  &  4  W.  IV.  c.  42 ;  and  in  what  manner  ?  68 

Answer,  09. 

6.  What  is  an  action?  84. 

Answer,  117, 132,  147. 

7.  What  are  the  changes  that  have  been  effected 
by  the  stat.  3  and  4  Wm.  IV.  c.  26,  as  to  the 
competency  and  examination  of  witnesses  ?  1 00. 

Answer,  134. 

8.  What  are  the  different  species  of  estates  tail, 
and  how  are  they  created  7  118. 

Answer,  148,163,164. 

9.  Vlen  of  nonasiumpnt.  How  it  operates?  166. 

10.  What  are  the  incidents  to  estates  tail,  and 
what  is  the  estate  called  **  Tenant  in  tail  after 
possibility  of  issue  extinct?"  and  which  is  ex-, 
cepted  from  the  operation  of  the  stat.  3  and  4 
Wm.  IV.  cap.  74,  sect.  18?  149. 

Answer,  180. 

1 1 .  What  are  the  provisions  introduced  by  the 
stat.  1  and  2  Wm.  IV.  cup.  58,  called  the  In- 
terpleader Act,  as  well  to  the  relief  of  private 
individuals  as  to  sheriffs,  when  liable  to  be 
sued  in  cases  In  which  they  are  not  personally 
interested  ?  And  what  is  the  present  state  of 
the  law  in  relation  to  those  provisions  ?  167. 

Answer,  195,  230 


Problem— 

12.  What  is  an  estate  in  dower?  And  what  are 
the  requisites  to  dower?  182. 

Answer.215,23],24d. 

13.  What  is  the  mode  of  commencing  an  action? 
showing  what  the  writs  are  to  contain,  and 
munner  and  time  of  service.  The  decisions 
that  have  been  made  upon  defective  writs  or 
irrejTular  service,  197. 

14.  What  are  the  changes  made  In  the  law  by 
the  stat.  3  and  4  Wm.  IV.  cap.  105,  commonly 
called  the  Dower  Act?  218. 

Answer,  259,  274. 

15.  What  Is  a  writ  of  error  ?  When  is  it  granted  ? 
For  what  cause  ?  And  what  are  the  changes 
made  by  the  statutes  11  Oeo.  IV.  and  I  Wm. 
IV.  cap. 70,  in  relation  to  it?  233 

16.  What  is  an  estate  of  inheritance  in  fee- 
simple?  245. 

Answer,  291, 374,  399. 

17.  What  is  the  law  of  inheritance  in  England, 
and  what  changes  were  made  by  the  stat. 
3  and  4  Wm.  IV.  cap.  106  ?  260. 

Answer,  300. 
18  (printed  19).  What  is  an  estate  in  pareenary  ? 
276. 

Answer,  324. 

19.  Actions  of  trespass  to  land — of  what  kind  are 
they,  and  who  may  bring  them  ?  294. 

Answer,  339. 

20.  What  Is  waste?  310. 

Answer,  356. 

21.  What  do  corporeal  hereditaments  consist 
of?  325. 

Answer,  388. 

22.  What  do  incorporeal  hereditaments  consist 
of?  340. 

Answer,  373. 

23.  What  is  the  law  governing  the  distribution 
of  the  personal  estate  and  effecte  of  a  person 
dying  intestate?  357 

24.  Rents — at  Common  Law  and  of  Assize^ — 
Describe  them,  389. 

Answer,  403. 
26.  Trespass. — Quare  elatuumfregU.   Describe 
this  action,  who  may  bring  it,  and  for  what 
injury  or  wrong  it  may  be  brought  ?  404 
Problems,  letter  relating  to,  255 
Process,  service  of,  irregularity.  Report,  106 
Promissory  note  re-issued.  Report,  104 
Prosecutions,  counsel  for,  question  upon,  316 
Public  rights,  Report,  366 

Purchaser,  the  title  he  may  require — Me  Real  Pro- 
perty Laws 

■  in  possession,  his  character,  393 

Qutere  Impedit,  vn4t  of,  177 

Questions  put  by  the  Examiners  to  Articled  Clerks, 

39,  62,  76, 158,  222, 239,  286 
Qui  Tarn,  Report,  264 

Real  Property.  laws  of,  essay  on  the  title  a  pur- 
chaser may  require,  2,  17.  40,  65, 81,  97.  1 13, 
129, 145, 161, 177, 193, 209, 225, 242, 257, 273, 
289.305.321,337 
Receiver,— see  Creditor's  Bill 
Rente,  at  common  law  and  of  assize,  described,  403 
Reviews  of  New  Books : — 
Mirror  of  Pariiament,  94 
Law  Students'  Common-Place  Book,  95 
Letter  to  the  Lord  Chancellor  on  Lunacy,  95 
Hodgson's  Instructions  for  the  Clergy,  1 1 1 
Stammer's  Vindication  of  the  Bar,  127 
Leonard's  New  System  of  Stenography,  144 
Copyhold  Enfranchisement— Rouse,  159 
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Reviewii  of  New  Books  :— 
Principlefl  of  the  Laws  of  England— a  Solicitor, 

Articled  Clerks' Assistant — a  Conveyancing  Bar- 
rister, 230 

Commentaries  on  the  Law  of  Bailments — Story, 
Chamock,  250 

Law  of  Beal  Property— Flintoff,  271,  303 

Ecclesiastical  Legal  Guide,  286 

London  Monthly  Miscellany,  id. 

Insolvent  Debtors'  Practice— Allen,  303 

The  Practical  Man— Bouse,  319 

Impey's  General  Stamp  Act,  411 
Rule  of  Court,  New*  admission  of  attomies,  26 
Boles  of  Law,  by  which  cases  imputing  weakness 
and  incapacity  to  tettaton  are  to  be  decided, 
346;  see  Beports  of  Cases,  Will  Act 

Scire  facias,  to  revive.  Report,  73 

Scotch  Appeals,  404 

Scotland,  Ust  of  commissioniers  for  taking  affida- 
Tit9  in,  254 

Seisin,  unity  of,  explained,  91 

Separate  Use,  Report,  21 ;  Editor's  review  of  Judg- 
ment of  M.  R.  TuUett  v,  Armstrong,  22,  36, 
69, 149,167,184,  200;— see  Chancellor,  247 ; 
the  civil  law  relating  to,  248 

Separation,  deed  of.  Report,  280 

Sessions,  Middlesex,  Report,  110 

Sessions  Central  Criminal  Court,  1839,  31 

Settlement,  voluntary,  Report,  326, 360 

Shares  in  Joint  Stock  Companies,  available  as  other 
securities  for  raising  money,  266 

Sheriff  law,  Report,  153,  235, 328 

Sheriff's  Court,  London,  sittings,  1839 

list  for  1839,  300, 319 

Ships'  Provisions,  Report,  75 

Sittings, — see  Business  of  the  Courts 

Soil,  rights  in,  342 

Stage  coaches,  partnership.  Report,  396 

sumps,  ReporU,  46,  75, 119,295;  upon  transfer 
of  mortgages,  198,411 

Statutes  1  and  2  Vict.  c.  85,  stamps ;  6  and  7  W. 
IV.  c.  96,  construction  of,— see  Limitations- 
Will  Act— Frauds 

Study,  books  for,  by  articled  clerks,  175 


Subpoena,  practice.  Reports,  86,  104 
Suit,  conduct  of,  Bieport,  118 
Surety,  Report,  72 

Tail,  estates  describerl,  148,.  163;  how  thejr  are 
created,  165;  incidents  to,  180 

Tail,  tenant  in.  after  possibility  of  Issue  extinct, 
182— see  Bond. 

Tenancy— see  Joint  Tenancy 

Tenanto  at  Will,  337 

Tithe  Commutation  Act,  order,  341 

Tithes,  Beport,  361 

Title,  the,  a  purchaser  may  require,  Essay  upon — 
«ee  Beal  Property,  laws  of 

Tomb-stone,iuscription  upon,Report,  109, 125, 140 

Tradesman's  marks.  Report,  357 ;  Editor's  Obser- 
vations upon,  359 

Transfer  of  mortgages — see  Stamps 

TrantUu,  stoppage  in.  Report,  139 

Trees,  proper^  in,  247 

Trespass  to  land  described,  340 

,  Report,  174 

Trover,  Report,  411 

Trustees,  Report,  73,824;  their  liability  to  oosts, 
390 ;  and  for  improper  hivestments,  991 

Trusts — see  Separate  Use 

Usury  Laws,  Editor's  notice,  398 

Warrants  of  Attorney  and  Cognovits,  how  they 
may  be  witnessed  by  attomies,  151 ,  ander  stat. 
I  and  2  Vict,  c  110,  s.  9, 234 

Waste,— #ee  Bond,  Report,  406 

,  what  it  is,  356 

Ways,  obstructions  to,  170 

WiU  Act,  new,  cases  upon,  6,  7,  47.  48»  110, 316, 


disputed  for  weakness  and  incapacity,  869, 

343— see  Rules  of  Law,  379 
of  James  Wood,  of  Glocester,  Report,  S70, 

282,286,331 
Wills,  Report,  41,  406 

,  Explained,  19, 35 

Witnesses,  charges  by  sUt.  3  and  4  W.  IV.  c.  26,  as 

to  their  competency  and  examination,  134 
Writs— fee  their  Titles,  new  furms,  248 


ERRATA : 
48, 64, 80,  83,  80,  96, 107, 119, 158, 176,  272,  288,  304,  320,  336,  352, 384, 400. 
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MORTGAGORS  AND  MORTGAGEES. 

An  Essay 

Upon  the  Character  in  which  a  Mortoaoor 

IN  Possession  may  be  considered, 

(  CofUinuedfrom  Vol.  I.  p.  403.) 

T^HIS  uncertain  character  underwent  very 
full  discussion  ip  the  Court  of  Queen's 
Bench^  in  Hilary  Term»  1820»  in  the  case  of 
Pope  and  another  assignees  of  Garbet  v. 
BiggSy  (a)  which  was  tried  before  Gase- 
IfiCt  J.  at  the  Summer  Assizes  for  Berks, 
1828.  The  iacts  of  which  case  were,  that 
Garbet  the  bankrupt  h^d  mortgaged  several 
houses^  and  fiifter  making  the  mortgages,  had 
let  them  to  various  tenants.  The  defendant 
Biggs  was  ope  of  sach  tenants,  and  also 
agent  and  receiver  of  rents  for  the  bankrupt, 
which  he  had  applied  inpayment  of  the  inte- 
rest due  on  the  mortgages,  and  had  rendered 
his  accounts  to  the  bankrupt.  After  the 
bankruptcy,  the  mortgagees  gave  notice  to 
the  tenants,  and  required  them,  to  pay  the 
amount  of  interest  in  part  of  ren^,  and  simi- 
lar sums  out  of  future  ^ents,  pntil  farther 
notice.  At  the  time  of  such  notice,  there 
was  rent  in  arrear^  and  other  rent  subse- 
quently became  due,  all  of  which  had  been 
received  by  the  defendant  Biggs,  and  by 
him,  bad  been  applied  in  payment  of  the 
mortgage  interest  monies,  with  the  exception 


(a)  See  9  Barn,  wid  Cresa.  24^. 
Voj..  II. 


of  his  own  rent,  and  of  a  small  sum,  which 
together,  were  not  more  than  sufficient  to 
meet  the  next  interest  payment.  These 
monies,  the  assignees  brought  the  action  to 
recover,  and  it  was  contended,  for  the  plaiur 
tifis,  that  the  defendant  could  not  avail  himself 
of  any  of  these  payments ;  because,  if  the 
mortgagor  had  brought  an  action  against 
the  tenants  themselves,  they  could  not  have 
pleaded  that  the  morgagor  nil  habuit  in  ten&t 
mentis,  and  consequently,  could  not  have  de- 
nied his  right  to  recover  the  rent ;  and  se-r 
candh/y  assuming  that  the  tenants  would 
have  been  justified  in  paying  to  the  mort? 
gagees  the  rents  which  became  due  cifieft 
the  notice,  they  were,  at  all  events,  liable  to 
pay  to  the  mortgagor,  the  rents  which  had 
accrued  doe  before  the  notice ;  and  thirdly j 
that  the  defendant,  having  received  the  rents 
in  the  character  of  agent  for  the  bankrupt, 
could  not  set  up  the  rights  of  any  other  perr 
son,  to  discharge  himself.  The  Judge  was 
of  opinion,  that  the  defendant,  had  rightly 
made  all  the  payments,  and  was  entitled,  to 
retain  the  residue  of  the  rents,  to  countervail 
the  accruing  arrears  of  interest,  and  conser 
quently,  that  the  plaintifis,  were  not  entitled 
to  recover.  A  rule  nisi  was  obtained  for 
entering  a  verdict  for  the  plaintiffs,  when 
the  following  judgment  was  pronounced  by 
the  Court : — 

Batlet,  J.  said,  I  have  no  doubt,  that  in 
point  of  law,  a  tenant  who  comes  into  posr 
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session  under  a  demise  from  a  mortgagor, 
after  a  mortgage  executed  by  him,  may  con- 
sider the  mortgagor  his  landlord  so  long  as 
mortgagee  allows  the  mortgagor  (o  continue 
in  possession  and  receive  the  rents ;  and  that 
payment  of  the  rents  by  the  tenant  to  the 
mortgagor,  without  any  notice  of  the  mort- 
gage, is  a  valid  payment.  But  the  mortgagee, 
by  giving  notice  of  the  mortgage  to  the  tenant, 
may  thereby  make  him  his  tenant,  and  entitle 
himself  to  receive  the  rents.  It  is  undoubt- 
edly a  well  established  rule,  that  a  lessee 
cannot  dispute  the  title  of  his  lessor  at  the 
time  of  the  lease,  but  he  is  at  full  liberty  to 
shew  that  the  lessor's  title  has  been  put  an 
end  to.  There  is  another  rule  of  law,  (viz.) 
that  the  mortgagor  cannot  dispute  the  title 
of  the  mortgagee.  When  the  mortgagor 
occupies  the  premises,  he  holds  under  the 
mortgagee,  who  may  put  an  end  to  the 
rights  of  the  mortgagor. — Keech  v.  Hall 
{V)  shews,  that  where  a  lease  has  been 
granted  by  a  mortgagor  after  the  mortgage, 
and  the  mortgagee  has  suffered  the  mort- 
gagor to  continue  in  possession,  though  the 
lessee  is  not  entitled  to  say  that  the  mort- 
gagor never  had  interest  in  the  premises,  he 
may  say  that  he  had  a  defeazible  tide,  and 
that  that  title  has  since  been  defeated,  or 
in  other  words,  that  he  had  such  a  title 
only  as  a  mortgagor  may  have.  It  is 
clear,  that  the  mortgagee  in  this  case  might 
have  maintained  an  ejectment  against  the 
tenant  of  the  mortgagor,  and  evicted  him, 
and  that  such  eviction  by  title  paramount 
would  be  an  answer  to  an  action  for  rent ; 
and  that  being  so,  it  seems  to  follow  that  it 
was  not  necessary  for  him  to  go  through  the 
form  of  an  ejectment,  if  the  tenants  were 
willing  to  attorn  and  pay  their  rents  to  him 
It  was  sufficient  for  him  to  do  any  act  which 
put  an  end  to  the  title  of  the  mortgagor.^ — 
Here  the  mortgagee,  by  giving  notice  of  the 
mortgage  to  the  tenants,  has  put  an  end  to 
the  right  of  the  mortgagor  to  receive  the 


(6)  Ante,  vol.  i.  p.  354. 


rents.  At  common  law,  the  attornment  of 
the  tenant  would  have  been  necessary  to  en- 
title the  mortgagee  to  the  rents ;  but  the  effect 
of  the  Statute  4  Anne,  c.  16,  SS.  9, 10,  is  to 
place  a  tenant,  as  soon  as  he  has  notice  of  the 
mortgage  deed,  in  the  same  situation  as  if  he 
attorned  to  the  mortgagee,  with  this  excep- 
tion, that  he  is  not  to  be  prejudiced  by  any 
act  done  by  him  as  holding  under  the  grantor, 
until  he  has  had  notice  of  the  mortgage  deed. 
That  being  so,  as  the  attornment  at  common 
law  would  have  related  back  to  the  time  of 
the  grant,  it  follows  that  all  the  rents  due 
from  the  tenant  ("not  actually  paid  over  to 
the  mortgagor),  belong  of  right  to  the  mort- 
gagee. Here  the  defendant  claims  to  retain 
the  rents  which  were  actually  due  from  the 
tenants  at  the  time  when  they  had  notice  of 
the  mortgage,  as  well  as  rents  which  became 
due  afterwards.  As  the  tenants  were  bound 
by  law  (after  notice)  to  pay  to  the  mortgagee 
all  the  rents  not  actuaUy  paid  over  to  the 
mortgagor,  I  think  the  defendant  is  entitled 
to  retain  those  rents  in  respect  of  which  he 
made  payments  to  the  mortgagees,  and  that 
he  is  entitled  also  to  retain  the  other  sums, 
in  order  to  meet  the  arrears  of  interest  which 
will  next  become  due.  He  held  those  sums 
for  the  persons  entitled  by  law  to  receive 
them,  and  the  mortgagees  are  those  persons. 
The  plaintiffs  therefore  are  not  entitled  to 
recover. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion. 
Moss  V,  Oallimore  (c)  is  not  precisely  in 
point,  because,  there  the  lease  under  which 
the  tenant  held  was  granted  prior  to  the 
mortgage.  We  must  consider  in  this  case 
how  the  law  is,  where  the  lease  under  which 
the  tenant  holds  has  been  granted  by  the 
mortgagor,  subsequently  to  the  mortgage. 
It  has  been  said  that  a  mortgagor  who  is  in 
actual  occupation,  is  in  the  nature  of  a  tenant 
at  will,  or  by  sufferance  to  the  mortgagee.— 
He  bears  a  greater  resemblance  to  a  tenant 
by  sufferance  than  to  a  tenant  at  will,  but  it 


(c)  Ante,  vol.  L  p.  408,  id.  386. 
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IS  wholly  immaterial  in  this  case  whether  he 
be  one  or  the  other.  There  is  at  all  erents  a 
peculiar  relation  existing  between  the  mort- 
gagor and  mortgagee.  When  a  mortgage  is 
exeeutedj  the  mortgagee  becomes  the  legal 
owner  of  the  land,  is  entitled  to  immediate 
possession^  or  to  the  rents  and  profits.  Any 
lease  granted  by  the  mortgagor  (after  the 
mortgage)  is  void  as  against  the  mortgagee. 
In  Eeech  v.  Hall,  Lord  Mansfield  says — 
*<  When  the  mortgagor  is  left  in  possession, 
the  true  inference  to  be  drawn  is  an  agree- 
ment that  he  shall  possess  the  premises  at 
will  in  the  strictest  sense ;  and,  therefore,  no 
notice  is  ever  given  to  him  to  quit,  and  he  is 
not  even  entitled  to  reap  the  crop  as  other 
tenants  at  will  are,  because  all  is  liable  to  the 
debt,  on  payment  of  which  the  mortgagee*8 
title  ceases.  The  mortgagor  has  no  power 
express  or  implied,  to  let  leases  not  subject  to 
every  circumstance  of  the  mortgage."  The 
mortgagor,  therefore,  has  no  right  to  do  any 
thing  without  the  consent  of  the  mortgagee. 
And  the  latter,  although  he  may  suffer  the 
mortgagor  to  receive  the  rents  for  a  time, 
may  give  notice  to  the  several  tenants  not  to 
pay  them  to  the  mor^gor,  and  thereby  de- 
termine the  authority  of  the  latter  to  receive 
them ;  and  any  tenant  who  pays  rent  to  him 
after  that  notice,  does  so  at  his  peril.  It  is 
said  that  this  may  be  true  as  to  future  rents, 
but  that  it  is  not  so  as  to  by-gone  rents.  The 
same  principle,  however,  applies  to  both. — 
The  mortgagee  cannot,  indeed,  distrain  or 
maintain  an  action  for  the  by-gone  rents 
which  accrued  due  before  he  gave  notice  to 
the  tenants,  because,  before  that  time,  there 
was  no  privity  between  him  and  the  tenants. 
But  the  notice,  by  force  of  Stat.  4  Ann.  c.  16, 
operates  as  an  attornment  of  the  tenants,  and 
when  they  attora  they  become  tenants  to  the 
mortgagee,  and  at  common  law  that  attorn- 
ment would  have  related  back  to  the  grant 
so  as  to  entitle  the  mortgagee  to  all  the  rents 
from  the  time  when  the  deed  was  executed. 
A  new  tenancy  is  then  created  as  between 


mortgagor  and  mortgagee,  the  latter  becomes 
entitled  to  all  the  by-gone  rents.  All  those 
who  come  in  under  the  mortgagor  are,  strictly 
speaking,  trespassers.  In  ejectment,  the 
plaintiff  might  declare  on  the  demise  of  the 
mortgagee,  and  the  accruing  rents  being  in 
the  nature  of  mesne  profits,  might  be  reco- 
vered by  the  mortgagee  from  the  day  when 
he  gave  notice  of  the  mortgage  to  the  tenants. 
And  if  the  mortgagee  might,  after  bringing 
an  ejectment,  recover  those  rents  in  an  action 
for  mesne  profits,  it  is  perfectly  clear  that  he 
is  entitled  at  law  to  receive  them  without 
bringing  any  ejectment.  Here  the  defend- 
ant received  them  from  the  tenants,  and  had 
not  paid  them  over  to  the  mortgagor  when 
the  tenants  had  notice  of  the  mortgage  from 
the  mortgagee.  The  mortgagee  is  not  en« 
titled  to  recover  qua  mesne  profits,  the  by- 
gone rents  actually  paid  over  to  the  mort- 
gagor, because  he  suffered  the  mor^agor  to 
remain  in  possession  and  to  receive  the  rents ; 
but  as  to  those  not  actually  paid  over,  he  is 
entitled  to  recover  them.  As  to  them  he 
may  say,  that  the  tenant  is  not  justified  in 
paying  them  over  to  the  mortgagor,  and  that 
the  latter  has  no  authority  to  receive  them. 
And  as  to  the  accruing  rents,  there  has  been 
in  this  case  that  which  is  equivalent  to  an 
eviction  by  title  paramount  before  those  rents 
became  due,  and  that  will  be  an  answer  to 
any  action  for  rent  by  the  mortgagor.  It 
seems  to  me,  therefore,  that  the  mortgagees, 
by  giving  notice  of  the  -mortgages  to  the 
tenants,  entitled  themselves  to  receive  the 
by-gone  as  ^ell  as  the  future  rents.  The 
rule  for  entering  a  verdict  for  the  plaintifis 
must,  therefore,  be  discharged. 

Pabke,  J. — I  agree  that  this  rule  ought 
to  be  discharged.  The  question  presented 
for  our  consideration  is,  whether  the  plain- 
tiffs ought  to  recover  rents  due  before,  and 
since  the  notice  by  the  mortgagees ;  the  de- 
fendant having  either  received,  or  being,  as 
tenant,  liable  to  pay  such  rents  to  some  per- 
son.   It   is    contended,    that   the    defence 
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amounts  to  a  plea  of  nil  habuit  in  tenementis, 
of  which  the  defendant  cannot  avail  himself 
as  to  the  house  of  which  he  is  tenant,  nor 
can   he  be   in  a  better  situation  as  to  the 
others.     It  is  undoubtedly  true  that  a  plea 
of  nil  hahuit  in  tenementis  is  no  answer  to  an 
action  against  the  tenant  at  the  suit  of  his 
landlord  j  but  eviction  by  title  paramount  is 
a  good  plea  to  an  action  for  rent  which  ac- 
crued due  subsequently  to  such  eviction,  and 
the  defence  in  this  case  bears  more  resem- 
blance to  the  latter  plea.     That  which  has 
been  done  by  the  mortgagee  is  rather  in  the 
nature  of  an  eviction  by  title  paramount. 
Sapsford  v.  Fletcher  (a),  and  Taylor  v.  Za- 
mira  {h)j  are  cases  yery  like  the  present.    In 
the  first  mentioned  case  it  was  held,  that  it 
was  a  good  plea  to  an  action  for  rent,  that 
before  the  rent  became  due  the  ground  land- 
lord threatened  to  distrain  for  rent  due  from 
the  lessor,  and  that  the  under  tenant  paid 
him  the  rent  to  save  his  own  goods.     This 
was  considered  to  be  a  payment  by  compul- 
sion, though  there  was  no  actual  distress. 
In  Taylor  v.  Zamira  it  was  held,  that  to  an 
avowry  for  rent  the  plaintiff  in  replevin  may 
plead  payment  of  an  annuity,  secured  out  of 
the  lands  demised  previously  to  the  demise, 
for  the  arrears  of  which  the  grantee  had 
threatened  to  distrain.     Gibbs,  C.  J.  there 
seems  to  have  considered  what  had  taken 
place  as  equivalent  to  an  eviction.    He  says, 
"  In  every  plea  of  eviction  there  is  an  aver, 
ment  that  the  lessor  had  not  a  perfect  title 
when  he  demised,  but  that  fact  alone  will 
not  suffice ;  to  constitute  a  plea,  to  it  must 
be  added  the  fact  that  the  lessee  was  in  con- 
sequence evicted;  the  whole  is  a  defence. 
The  plaintiff's  counsel  argues  that  because 
nil  kabuit  in  tenementis  alone  is  not  a  de- 
fence, therefore  it  cannot  be  part  of  any 
other  defence.    The  question  is,  whether  the 
fact  that  the  tenant  was  called  on  by  the  an- 
nuitant^ under  a  threat  of  distress,  to  pay  off 


(a)  4T.R.  611. 
ib)  6  Taunt.  527. 


the  arrears  of  the  annuity,  and  did  pay  them 
off  accordingly^  being  added  to  the  other 
fact  of  the  lessor's  defect  of  title,  be  not  a 
good  plea."    The  Court  decided  that  it  was 
a  good  plea.     Upon  the  same  principle,  in 
this  case,  the  fact  that  the  tenant  was  called 
on  by  the  mor^gee  to  pay  the  interest  of 
the  mortgage,  under  a  threat  that  he  would 
put  the  law  in  force,  and  did  pay  it  accord- 
ingly, being  added  to  the  other  fact  of  the 
mortgagor's  defect  of  title,  seems  to  be  a 
good  plea  to  an  action  by  the  mortgagor  for 
so  much  rent  as  the  tenant  was  bonnd  so  to 
apply ;  the  fact  of  the  mortgagee  being  enti- 
tled to  the  possession  would  not.     Now  the 
tenant  was  bound  to  apply  all  the  rents  in 
arrear  at  the  time  of  notice,  as  well  as  that 
due  afterwards  (as  long  as  the  interest  was 
unpaid);  for  by  an  ejectment  against  him, 
and  a  subsequent  action  for  mesne  profits, 
the  mortgagees  might  certainly  have  reco- 
vered those  rents  from  the  tenants;  and  it 
cannot  be  necessary,  and  it  would  be  dan- 
gerous to  the  interests  of  the  mortgagees  and 
tenants,  to  hold  that  the  former  are  bound  to 
take  those  expensive  steps,  when  the  latter  is 
willing  to  pay  without.    A  complete  and 
satisfactory  answer  to  this  action  is,  however, 
to  be  found  in  the  peculiar  relation  of  mort- 
gagor and  mortgagee.     In  Moss  v.  Galli- 
more.    Lord    Mansfield  says,    <<  A  mort* 
gagor  is  not,  strictly  speaking,  a  tenant  at 
will  to  the  mortgagee,  for  he  is  not  to  pay 
him  rent.     He  is  only  quodam  modo.     No- 
thing is  more  apt  to  confound  than  a  simile. 
He  is  like  a  tenant  at  wilL    The  mortgagor 
receives  the  rent  by  a  tacit  agreement  with 
the  mortgagee  \  but  the  mortgagee  may  put 
an  end  to  this  agreement  when  he  pleases." 
The  mortgagor  may  be  considered  as  acting 
in  the  nature  of  a  bailiff  or  agent  for  the 
mortgagee :  his  receipt  of  rent  will,  there- 
fore, be  good  until  the  mortgagee  interferes, 
and  he  may  recover  on  the  contracts  he  has 
himself  entei'ed  into,  in  his  own  name,  with 
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thfe  tenant.  But  where  the  mortgagee  de- 
termines the  implied  authority  by  a  notice 
to  the  tenants  to  pay  their  rents  to  him,  the 
mortgagor  can  no  longer  receive  or  recover 
any  unpaid  rent,  whether  already  paid  or 
not.  On  this  ground  I  am  of  opinion  that 
this  action,  which  is  in  effect  brought  by  the 
mortgagor,  cannot  be  supported.  Since  the 
notice  the  plaintiffs  have  ceased  to  have  a 
right  to  receive  any  of  the  rents.  The  case  of 
Alchome  v^  Oonune  (d)  is  an  authority  the 
other  nniy ;  but  the  pleadings  in  that  case 
do  not,  perhaps,  sufficiently  raise  the  ques- 
tion now  under  consideration  ;  and  by  the 
form  of  those  pleadings  the  attention  of  the 
Court  seems  to  have  been  principally  di- 
rected to  the  consideration  of  the  effect  of 
the  alleged  attornment,  by  the  tenant  to  the 
mortgagee,  which,  in  the  view  I  have  taken 
of  the  subject  in  this  case,  appears  to  me  to 
be  immaterial,  the  notice  given  by  the  mort- 
gagee being  sufficient  to  determine  the  au- 
thority of  the  mortgagor,  and  to  determine 
the  mortgagee  to  receive,  whether  the  tenant 
attorned  or  not.  I  think,  therefore,  the 
mortgagor  was  not,  and  his  assignees,  the 
plaintifis,  are  not  entitled  to  any  unpaid 
rents  (at  least  until  the  interest  due  to  the 
mortgi^ee  is  paid),  and  the  tenant  may  keep 
the  accruing  rent  for  the  purpose  of  paying 
the  accruing  interest,  consequently  the  plain- 
tiffs cannot  recover ;  and  the  rule  was  dis- 
charged. 

(To  be  eontintfed,) 
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(d)  s  Bing.  64. 
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ENGLAND. 


HOUSE    OF    COMMONS, 

April  25. 

Abolition  of  the  Inferior  Ecclesias- 
tical Courts. 

Mr.  Hawes  moved  for  the  abolition  of  the  Ju- 
risdiction of  all  inferior  Ecclesiastical  Courts,  and 
in  doing  so,  he  detailed  the  case  of  a  poor  man 
then  confined  in  Carmarthen  gaol,  in  consequence 
of  the  decree  of  one  of  those  Courts,  who  had 
petitioned  the  House  on  the  subject,  on  the  20th 
February  last,  which  it  is  unnecessary  for  us  to 
go  into  in  our  limited  space.  We  think  it  suffi- 
cient to  say  that  the  petitioner,  David  Jones,  lived 
in  the  village  of  Llanon,  and  was  elected  to  fill 
the  office  oi  churchwarden  conjointly  with  Mr. 
Rhys  Goring  Thomas.  The  petitioner  stated 
that  Mr.  Thomas  had  never  discharged  any  of 
the  duties  of  churchwarden,  and  had  never  on 
that  account  been  cited,  like  the  petitioner,  to 
appear  before  an  Ecclesiastical  Court  for  neglect 
of  duty.  It  appeared  that  in  the  performance  of 
his  duty,  as  churchwarden,  David  Jones  called  a 
vestry  meeting,  and  asked  for  a  church-rate. 
About  26  persons  attended  the  meeting,  where 
the  question  of  adjournment  was  moved  and  sue- 
cessfully  carried.  Mr.  Ebenezer  Morris,  the 
Vicar  of  the  parish,  sent  the  petitioner  a  written 
notice  on  the  25th  of  May  last,  to  the  effect  that 
he  must  provide  bread  and  wine  for  the  sacrament 
by  the  1 1th  of  June,  to  which  notice  the  peti- 
tioner replied,  that  he  had  no  funds  for  the  pur- 
pose, and  that  he  was  too  poor  to  provide  them  at 
his  own  cost.  The  petitioner  was  thereupon  cited 
to  the  Consistorial  Court  of  the  Bishop  of  St. 
David*s,and  proceedings  were  commenced  against 
him,  and  he  was  condemned  for  contumacy,  and, 
on  a  process  issuing  from  the  Court  of  Queen's 
Bench,  arrested  and  incarcerated  in  gaol,  where 
he  was  still  confined.  Mr.  Hawes  hoped  that  the 
house  would  consider  the  injustice  that  had  been 
perpetrated,  and  moved,  ^'  that  in  conformity  with 
the  recommendation  of  the  Commissioners  ou  Ec- 
clesiastical Courts  in  England  and  Wales,  the 
jurisdiction  of  all  the  inferior  Ecclesiastical  Courts 
should  be  abolished  without  delay." 

Dr.  Lushinoton  addressed  the  house,  and  said 
that  before  he  proceeded  to  the  facts  of  the  case  he 
must  show  what  had  been  done  by  the  Ecclesias- 
tical Commissioners,  and  what  was  the  reason  of 
the  delay  which  had  taken  place.  It  had  been 
recommended  by  that  commission  that  the  whole 
of  the  jurisdiction  possessed  by  the  Ecclesiasti- 
cal Courts  which  was  of  a  criminal  nature  should 
be  utterly  and  altogether  abolished.  If  that  pro- 
position had  been  carried  into  more  speedy  execu« 
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tion,  the  house  would  have  bad  the  good  fortune 
to  escape  the  present  discussion.  The  object  of  the 
Ecclesiastical  Commission  was  to  take  away  from 
these  courts  all  jurisdiction  except  in  civil  mat- 
ters, and  to  leave  them  jurisdiction  in  civil  mat- 
ters only,  so  far  as  related  to  marriages  and  wills. 
In  addition  to  this,  seeing  that  there  existed  at 
this  present  moment  360  courts  exercising  vari- 
ous degrees  of  jurisdiction,  it  was  proposed  and 
agreed  that  all  those  courts  should  be  abolished, 
with  the  single  exception  of  the  Prerogative  Court 
of  Canterbury.  He  found,  however,  that  an  ob- 
jection was  raised  to  this  part  of  the  plan  by  the 
Member  for  the  town  of  Cambridge.  He  differed 
from  his  hon.  and  learned  friend  upon  this  part  of 
the  question,  for  it  was  his  opinion  that  that  abo 
lition  would  not  have  entailed  an  additional  six 
pence  upon  the  country.  The  report  of  the  com- 
mission was  presented  in  1832,  but  nothing  was 
done  in  that  year,  as  the  Refonn  Bill  fully  occu- 
pied the  attention  of  Parliament.  In  1 834  a 
message  founded  upon  the  report  of  the  com- 
mission was  introduced  into  the  house,  but  could 
not  be  carried  through  it,  owing  to  the  violent 
opposition  with  which  it  was  received.  In  1835, 
when  Sir  R.  Peel  was  in  office,  he  introduced  a 
bill  with  very  slight  alterations  from  the  measure 
which  had  been  brought  forward  by  the  former 
Government,  but  he  did  not  remain  long  enough 
in  office  to  carry  it  through  the  House.  Now, 
he  was  certainly  very  anxious  that  the  recommen- 
dations of  the  Ecclesiastical  Commissioners 
should  pass  into  a  law,  and  finding  that  it  would 
be  difficult  to  introduce  a  measure  founded  upon 
them  into  the  House  of  Commons,  it  was  deter- 
mined to  send  it  to  the  House  of  Lords,  who,  in 
the  year  1836,  declined  to  pass  any  such  mea- 
sure. In  1837  the  bill  was  again  introduced  in 
the  Lords  by  the  Lord  Chancellor ;  the  measure 
was  referred  to  a  select  committee,  which  sat  for 
ten  weeks,  and  considerable  difference  of  opinion 
prevailed  among  its  members.  It  was  however 
understood,  that  the  bill  had  received  the  concur- 
rence of  the  select  committee,  subject  to  certain 
alterations.  Those  alterations  might  be  for  the 
better  or  for  the  worse,  but  the  measure,  he  un- 
derstood, made  provision  for  the  two  cases  which 
had  been  referred  to,  and  he  had  been  informed 
that  it  was  the  intention  of  Her  Majesty's  Go- 
vernment to  bring  it  in,  but  that  it  was  deemed 
expedient  that  the  Clergy  Discipline  Bill  should 
be  passed  first.  The  Clergy  Discipline  Bill  was 
thrown  out  last  session,  but  that  bill  had  been 
again  introduced  in  the  Lords,  vrith  some  modi- 
fications, and  was  now  pending  there.  As  soon 
as  that  measure  was  sufficiently  far  advanced  to 
afford  a  prospect  of  its  passing  into  law,  it  was 
the  intention  of  Government  to  introduce  an  Ec- 
clesiastical Courts  Bill.  He  would  now  pro- 
ceed to  the  circumstances  of  the  case  which  had 


caused  the  present  motion  to  be  made.  He 
would  take  the  facts  as  they  had  been  repre- 
sented on  the  one  side  and  on  the  other,  and  he 
would  state  to  the  House  candidly  what  his  opi- 
nion was.  It  appeared  that  the  person  whose 
imprisonment  was  the  subject  of  complaint  had 
been  elected  churchwarden.  He  was  a  Dissen- 
ter, but  he  had  a  perfect  right  to  serve  that  office. 
It  had  been  alleged,  that  there  was  no  excuse  for 
his  conduct,  as  he  might  have  served  by  deputy  ; 
but  that  ground  of  inculpation  was  insufficient, 
because,  ft-equently,  a  deputy  was  only  to  be  had 
by  payment.  He  must,  however,  say  that  he 
thought  there  ought  to  be  no  compulsion  upon 
any  Dissenter  to  serve.  It  appeared,  further, 
that  this  person  was  called  upon  to  famish  the 
sacred  elements  for  the  communion  taUe.  Now, 
if  he  possessed  adequate  funds,  it  was  his  duty 
to  furnish  them ;  nav,  he  was  bound  to  do  more, 
he  was  bound  to  take  all  legal  methods  to  put 
himself  in  possession  of  adequate  funds,  tie 
must,  however,  observe,  that  the  statement  which 
had  been  put  into  his  hands  by  the  Hon.  Mem- 
ber for  Carmarthenshire  and  the  proceedings  did 
not  agree.  There  was  a  great  difference  between 
the  statement  made  by  the  Hon.  Gentleman  in 
that  House  and  the  proceedings  in  Court.  What 
the  Hon.  Gentleman  had  stated  might  be  very 
true,  and  Mr.  Ebenezer  Morris  might  be  per- 
fectly justified  in  what  he  had  done,  but  on  the 
face  of  the  proceedings  that  did  not  appear.  He 
had  perusea  the  opinions  of  Dr.  Addams  and 
Dr.  Haggard  on  the  subject.  In  those  opinions 
he  concurred.  But  the  great  evil  was  this,  that 
the  proceedings  taken  were  not  according  to  law. 
If  they  had  been  instituted  before  Sir  H.  Jenner 
in  the  shape  and  manner  in  which  they  had  been 
conducted  in  the  inferior  court,  they  must  have 
been  set  aside,  and  the  defendant  would  have 
been  let  off  with  costs.  The  great  evil  was,  that 
these  courts  were  presided  over  by  clergymen,  who 
knew  nothing  of  law,  and  nothing  of  the  subject 
matter  of  the  causes  which  came  before  them, 
and  consequently  for  all  the  purposes  of  justice 
these  courts  were  utterly  and  altogether  inopera- 
tive. He  agreed  in  the  present  motion,  for  when 
he  saw  the  mistakes  made,  and  saw  that  in 
consequence  of  those  mistakes  a  man  had  been 
incarcerated  who  ought  never  to  have  had  any 
punishment  whatever,— when  he  saw  practi- 
tioners so  shamefully  ignorant,  and  yet  that  there 
lay  no  appeal  from  these  courts,  and,  consequently, 
that  a  party  wronged  was  barred  of  all  remedy,  he 
was  heartily  desirous  of  abolishing  courts  which 
were  the  instruments  of  such  great  and  grievous 
injustice.  He  entreated  the  House  to  refonn 
them,  first,  for  the  sake  of  justice ;  secondly,  for 
the  sake  of  their  own  characters ;  and  lastly,  for 
an  object  which  he  had  nearlv  and  dearly  at  heart, 
in  order  to  remove  all  occasion  for  that  bitterness 
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ci  spirit  which  disgraced  and  debased  religious 
differences  in  this  country. 

Mr.  Rice  said,  in  his  opmion  it  was  simply 
nothing  more  than  an  affirmation  of  the  resolu- 
tion of  the  Ecclesiastical  Commissioners.  The 
delay  which  had  taken  place  in  carrying  that 
resolution  had  been  fully  explained  by  his  right 
honourable  and  learned  mend,  and  it  was  there- 
fore unnecessary  for  him  to  offer  any  defence  on 
the  part  of  Govemtnent.  However,  after  the 
statement  which  had  been  made  by  his  right 
honourable  friend  as  to  the  proceedings  which 
were  necessary  to  carry  into  effect  the  views  of 
the  Ecclesiastical  CommissionerSy  he  trusted  the 
honoiuable  Member  for  Lambeth  would  consent 
to  omit  the  two  last  words  of  his  motion,  namely, 
**  without  delay."  He  asked  for  that  omission, 
not  on  account  of  the  Government,  but  merely 
with  a  view  to  the  convenience  of  the  House. 
It  would  be  useless  to  retain  those  words,  unless 
the  honourable  Member  was  prepared  to  bring  in 
a  bill  at  once.  No  one  agreed  more  heartily 
than  he  did  in  the  opinion,  and  he  was  led  to 
the  condnsion,  by  all  the  information  that  he 
had  obtained  on  this  subject,  that  the  whole 
qoestioa  of  ecclesiastical  jurisdiction  stood  in 
need  of  a  thorough  reform.  There  were  two 
great  motives  for  this  reform;  one  was  an  amend< 
ment  of  the  whole  of  the  ecclesiastical  judicature, 
and  the  other  the  takmg  away  of  the  causes  of 
dissension  between  Churchmen  and  Dissenters, 
which  were  productive  not  merely  of  inconve- 
nience  to  the  Church,  but  of  inconvenience  and 
prejudice  to  Dissenters.  He  was  convinced  that 
the  duties  of  both  clergymen  of  the  Establish- 
ment and  Dissenting  ministers  would  be  better 
discharged  if  they  were  left  to  pursue  their  re- 
spective avocations  in  peace,  and  if  the  causes 
of  the  present  heartburnings  and  contentions 
between  them  were  removed.  On  these  grounds, 
on  Church  grounds,  as  well  as  more  general 
grounds,  he  should  give  his  hearty  concurrence 
to  the  motion  of  the  honourable  Member. 

The  question  was  then  put,  and  the  motion,  as 
amended  by  the  Chancellor  of  the  Exchequer, 
was  agreed  to. 


against  him,  when  the  plaintiff  undertook  to 
speed  the  cause.  Nothing  further  was  done 
until  February,  1 839,  when  the  Vice-chancellor 
granted  a  commission  to  examine  witnesses,  this 
the  defendant  contended  was  irregular. 

The  Lord  Chancellor  said  one  defendant 
had  nothing  to  do  with  the  other,  if  the  case 
was  complete  against  him ;  and  directed  the 
order  to  be  discharged. 


Sato  ileports;^ 

COURT  OP  CHANCERY.— ^i?n/  26. 

Howard  v.  Prince. 

Appeal. 
Practice — Nero  Rules, 
This  was  an  Appeal  against  an  Order  of  the 
Vice-Chancellor  which  involved  a  question  of 
practice  arising  upon  the  new  rules.  The  bill 
was  filed  in  October,  1836,  and  an  answer  put 
in  in  December  following.  In  June,  1837,  the 
defendant  made  a  motion  to  dismiss  the  bill  as 


VICE-CHANCELLOR'S  COURT.— ^pnJ  29. 

Hyde  v.  Great  Western  Railway 
Company. 

Joint-Stock  Companies — Purchase  money 
may  he  paid  into  Court  notwithstanding 
the  Act  directs  that  it  should  he  paid  into 
the  Exchequer, 

Mr.  Knight  Bruce  moved  to  dissolve  an  In- 
junction, obtained  on  the  23rd  of  April  (a), 
restraining  the  defendants  from  proceeding  with 
their  works  on  an  estate  belonging  to  the  plain- 
tiff at  Hyde- End,  in  Berkshire,  until  they  had 
paid  a  sum  of  1000/.,  for  which  they  had  con- 
tracted to  purchase  the  land.  The  main  ground 
on  which  it  was  now  sought  to  dissolve  the  in- 
junction was,  that  at  the  time  it  was  granted  the 
Court  had  not  been  informed  that  the  Company 
had  made  an  application  to  the  plaintiff  for  an 
abstract  of  the  title,  but  that  it  had  not  then 
been  delivered.  An  affidavit  by  one  of  the 
agents  of  the  Company  was  also  read  to  the 
Court,  in  which  it  was  stated  the  Company  had 
agreed  to  give  so  large  a  sum  as  1000/.  for  the 
property,  on  condition  of  immediate  possession 
being  given  them.  The  Company  had,  however, 
no  objection  to  pay  the  money  into  Court  at 
once,  and  have  a  reference  to  the  Master  on  the 
subject  of  title. 

Mr.  Richards  supported  the  injunction.  The 
Company  had,  in  violation  of  their  Act  of  Par- 
liament, taken  possession  of  Mr.  Hyde's  land, 
and  were  proceeding  to  cut  it  to  pieces  and  render 
it  valueless,  without  making  any  payment  or 
even  tender  of  the  purchase-money  for  which 
they  had  stipulated.  The  agreement  did  not  con- 
tain one  word  about  taking  immediate  possession ; 
and  if  the  Court  would  give  time  to  answer  the 
affidavit  of  the  defendants'  agent,  who  stated  such 
was  the  understanding,  it  would  receive  a  most 
unqualified  contradiction.  The  agreement  was 
made  on  the  6th  of  the  present  month,  on  the 
16th  the  Company  asked  for  an  inspection  of 
title,  and,  without  waiting  for  any  answer,  on 
the  17th  they  took  possession,  and  began  laying 
waste  the  estate.  The  very  taking  possession 
was  an  acceptance  of  title,  if  such  a  frivolous 
objection  required  any  answer  at  alL     The  Com- 


(a)  See  ante,  vol.  i.  p.  405. 
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pany  said  they  had  no  objection  to  pay  the  money 
into  Court,  but  by  the  regulation  prescribed  by 
the  Act  they  knew  it  would  be  several  years 
before  the  plaintiff*  could  get  ic  out. 

The  ViCE-CiiANCELLOR  said,  had  he  known 
at  the  time  the  ex  parte  application  was  made 
that  the  abstract  of  title  had  been  applied  for  by 
the  Company,  and  not  delivered  to  them,  he  did 
not  think  he  should  have  granted  the  injunction. 
The  act  certainly  required  the  money  should  be 
paid  into  the  Exchequer  in  cases  where  the  title 
was  not  shown  to  the  satisfaction  of  the  Com 
pany ;  but  he  could  not  see  that  it  would  not  be 
equally  secure  in  this  Court.  On  payment, 
therefore,  of  the  purchase -money  into  this  Court 
he  ordered  the  injunction  to  be  dissolved. 

ROLLS  Q0\51XI.— April  27. 


PRITCHARD   V.   FoULKBS. 

Projctice — InteiTogatoines. 
Mr.  Cooper  moved  that  the  depositions  of 
lewis  and  Bowen,  two  witnesses  sworn  to  cross 
interrogatories,  mic^ht  be  suppressed  for  the  want 
of  the  signature  of  counsel  to  those  interrogato- 
ries. It  had  been  suggested  that  great  incon- 
veniences might  arise  from  requiring  cross  inter 
rogatories  on  examinations  in  the  country  to  be 
so  signed,  as,  to  procure  the  signature,  it  would 
often  render  an  aajoumment  necessary,  and  there 
might  not  be  time  .for  it.  The  answer  to  this 
siiggestion  was,  that  consistently  with  the  oath 
of  the  commissioners  there  could  be  no  commu* 
nication  tietween  them  and  the  parties  respecting 
the  examination,  and  a  fresh  interrogatory  could 
not  be  found  necessary,  in  consequence  of  the 
depositions  which  were  kept  secret,  but  only  in 
consequence  of  some  omission  in  the  original 
interrogatory,  hi  '*  Andrews  v.  Brown,'*  Prece- 
dents m  Chancery,  p.  385,  one  of  the  points 
decided  was,  that  where  interrqgatoriefi  were  ex- 
hibited in  the  Examiner's  Office,  either  party 
might  exhibit  additional  interrogatories,  but  on 
the  contrary,  where  there  was  a  commission,  no 
new  interrogatories  could  be  exhibited  without 
leave  of  the  Court  on  motion.  The  reason  of 
the  distinction  was  that  the  examiner  was  the 
sworn  permanent  officer,  and  therefore  confided 
in  by  the  Court  as  impartial,  and  not  likely  to 
expose  the  depositions  or  to  have  communications 
with  the  parties  respecting  them ;  but  the  Court 
did  not  place  the  same  confidence  in  the  commis- 
sioners, although  they  were  sworn  not  to  divulge 
the  depositions  before  publication,  and  would 
not  permit  fresh  interrogatories  to  be  furnished 
to  them  without  special  leave.  The  practice  was 
stated  in  **  Hinde's  Chancery  Practice,"  p.  345. 
Lord  Coke,  in  his  4tb  Institute,  p.  278,  says, 
**  Neither  commissioner  nor  examiner  ought  to 
discover  any  of  the  depositions  before  publica- 
tion, nor  after  examination  begun  to  confer  with  || 


either  party,  or  to  take  new  instructidiis.*'  Hcf 
submitted  that  the  depositions  should  be  sup- 
pressed, and  the  costs  of  the  application  granted. 

Lord  Lanodalb. — ^The  interrogatories  were 
used  without  having  been  signed  by  counsel  ? 

Mr.  Cooper. — Yes;  they  were  prepared  bj 
the  defendants  on  the  spot  in  the  country. 

Mr.  P  ember  ton. — There  was  an  old  rule, 
giving  the  party  opportunity  to  correct  the  irre- 
gularity, by  application  to  the  Clerk  in  Court 
without  coming  to  the  Court  at  all. 

Mr.  Cooper. — The  Clerk  in  Court  had  no 
authority  to  suppress  the  depositions. 

Lord  Langdalb  granted  the  order  with  costs. 

Attorney-General  v.  Mayor  ofNewbuKy. 

Sequestration — Practice, 

Mr.  Cooper^  for  the  relators,  moved  that  tbe 
sequestrators  under  a  writ  of  sequestration  might 
sell  by  auction  the  goods  and  chattels  they  had 
taken  of  the  defendants  under  the  writ,  and  pay 
the  proceeds  into  the  Bank,  in  the  name  of  the 
Accountant  General,  to  the  credit  of  the  cause. 
It  was  decided  by  Lord  Thurlow,  in  *'  C«Til  v. 
Smith,"  3  Brown,  36*2,  that  sequestrators  had 
liberty  to  sell  the  personal  property  of  a  Corpo- 
ration seized  by  them.  It  did  not  appear  in  that 
case  whether  there  was  or  was  not  notice.  In 
*  Mitchell  V,  Draper,"  in  9  Vesey,  jun.  208, 
Lord  Eidon  directed  a  similar  motion  to  stand 
over  for  notice.  .  Here  notice  of  the  ap]>lication 
had  been  giveh,  and  there  was  an  affidavit  of  the 
sequestrators  that  they  had  seiied  some  of  the 
efFects  of  the  Corporation,  such  as  the  picture  of 
Jack  of  Newbury,  and  other  pictures  in  their 
council-chamber,  but  not  enough  to  pay  900/.* 
the  sum  ordered  to  be  levied. 

Order  granted. 

QUEEN'S  BENCH.— ^i>n7  23. 

Sittings  in  Banco. 

Stockdale  v.  Hansard. 

Libel. — Breach  of  Privilege — Whether  the 
House  of  Commons  may  order  the  publi- 
cation of  tlieir  proceedings^  which  contai$ts 
matter  of  Libel  against  individuals^  and 
that  it  is  a  high  breach  of  privilege  to  bring 
subh  Libel  in  question  before  any  Court  of 
Judicature. 

We  find  the  following  observations  upon 

this  highly  important  case   in    Western's 

Commentaries,  p.  329. 

*'  The  publication  of  any  matter  tending  to  dis- 
turb the  public  peace,  is  a  criminal  offence,  even 
should  the  matter  relate  to  foreign  governments 
and  magistrates ;  because,  nations  at  peace  with 
each  other  may  be  pravoked  to  actual  hostilities 
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by  the  C6nduct  of  a  subject  of  one  nation,  who, 
by  his  publications,  deiames  another  nation,  or 
its  goTerament  or  magistrates.  This  was  deter- 
mined by  Lord  Ellenborough  in  the  case  of  Pel- 
tier, who  was  tried  in  the  Court  of  King's  Bench 
for  a  libel  on  Napoleon  Buonaparte,  in  which 
his  Lordship  held,  that  any  publication  which 
tends  to  degrade,  revile,  and  defame  persons  in 
considerable  situations  of  power  and  dignity  in 
foreign  countries,  may  be  taken  to  be  and  be 
treated  as  a  libel ;  and  particularly  where  it  has  a 
tendency  to  interrupt  the  amity  and  peace  be- 
tween the  two  countries.  It  was  (as  the  author 
assumes)  upon  this  principle,  of  preserving  the 
public  peace,  and  as  a  part  of  the  common  law 
of  the  land,  that  the  present  Lord  Chief  Justice 
of  the  Court  of  Queen's  Bench  ruled,  in  the  re- 
cent action  brought  against  the  printers  of  the 
Reports  of  the  House  of  Commons,  for  an 
alleged  libel  (contained  in  those  Reports),  that 
no  man  is  privileged  to  publish,  and  offer  for 
general  sale,  matter  which  is  libellous,  notwith- 
atanding  such  matter  be  printed  for  a  Report  to 
the  House  of  Commons.  Upon  this  decision, 
the  House  of  Commons  instituted  a  Committee 
of  Priyileges,  who  made  a  Report,  confirming  the 
right  of  the  House  of  Commons  to  authorise  a 
general  publication  of  its  Reports  (a). 

It  has  always  hitherto  been  held,  that  it  is  not 
a  libel  to  publish  a  correct  copy  of  the  Reports 
or  Resolutions  of  the  two  Houses  of  Parliament, 
or  a  true  account  of  the  proceedings  of  a  Court 
of  Justice.  <*  For  though,**  as  Mr.  Justice 
Lawrence  observed  (6),  '<  the  publication  of 
such  proceedings  may  be  to  the  disadvantage  of 
the  particular  individual  concerned,  vet  it  is  of 
vabt  importance  to  the  public,  that  the  proceed- 
ings of  Courts  of  Justice  should  be  immediately 
known.  The  general  advantage  to  the  country, 
in  having  these  proceedings  made  public,  more 
than  counterbalances  the  inconvenience  to  the 
private  person,  whose  conduct  may  be  the  sub- 
ject of  such  proceedings." 

The  plaintifiT  brought  an  action  against  the 
defendants,  who  are  the  publishers  to  the  House 
of  Commons,  for  a  libel  reflecting  on  his  cha- 
racter. The  libel  was  contained  in  the  reply  of 
the  Inspectors  of  Prisons  and  the  Report  of  the 
Committee  of  the  House  of  Commons.  The 
defendants  pleaded  that  they  had  published  the 
documents  by  the  command  of  the  House  of 
Commons. 

Mr.  Curwood  thus  addressed  the  Court  for 
the  plaintiff.     My  Lords,  1  do  not  approach  the 


(a)  Bee  Burdett  o.  Abbott,  14  East,  Rep.  1,  the 
judgment  in  which  case  was  affirmed,  see  4  Taan.  401; 
and  In  the  House  of  Lords,  5  Don.  1C5;  also  the  case 
of  Burdett  v.  Coleman,  14  East  Rep.  165,  by  the  power 
assumed  by  the  House  of  Commons.— Cox. 

<6)  Rex  V.  Wright^  8  Term  Rep.  S93.~Coic. 
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without  great  apprehension  and  agitated 
feelings,  because  I  feel  it  is  a  case  that  may  in- 
voire  the  liberties  and  property  of  the  subject  to 
a  great  extent.  The  question  is,  whether  the 
imperial  majesty  of  the  law  shall  bow  to  the  deci- 
sion of  the  House  of  Commons — that,  my  Lords, 
is  the  real  question.  The  case  came  before  your 
Lordships  in  the  shape  of  an  action  for  a  libel, 
which  libel  u  contained  in  a  report  presented  to 
the  House  of  Commons,  and  published  by  the 
authority  of  the  House.  To  thb  there  is  a  plea, 
,  stating  an  Act  of  Parliament,  which  refers  the 
inspection  of  prisons  to  certain  commissioners, 
who  were  to  make  their  report  to  her  Majesty's 
Secretary  of  State,  to  be  laid  before  the  House  of 
Commons.  It  further  states  that  the  House  of 
Commons  may  order  that  any  of  those  proceed- 
ings  which  they  think  necessary  for  public  in-« 
spection  shall  be  published  and  circulated  for  the 
use  of  the  public  in  general,  and  upon  these 
grounds  they  justify  the  publication  of  the  libel 
in  question,  and  when  the  action  is  brought  they 
state  that  they  are  sole  judges  of  their  privileges, 
of  their  nalors,  and  their  extent,  and  that  it  is  a 
high  breach  of  privilege  to  bring  them  in  queS"* 
tion  before  any  court  of  judicature. 

Lord  Dbkman. — That  does  not  appear  in  the 
plea. 

Mr.  Curwood^ — My  Lords,  I  am  now  statmg 
what  the  observations  of  the  House  of  Commons 
were  which  form  the  justification  set  forth  in  that 
plea.  That  is  the  question  now  to  be  tried,  be- 
cause to  that  plea  there  is  a  demurrer,  which 
amounts  to  this,  that  the  House  of  Commons 
had  no  authority  to  order  the  publication  of  the 
libel.  Now,  my  Lords,  that  being  the  case,  I 
apprehend  we  have  to  consider  three  questions. 
First,  whether  a  party  is  guilty  of  any  offence, 
or  baa  not  a  right  to  bring  an  action  at  law  to 
redress  any  injury  he  supposes  he  mav  have  sus- 
tained? Secondly,  If  he  has  that  right,  whether 
there  is  any  power  in  the  country,  except  the 
legislature,  that  can  abridge  him  of  that  right. 
And,  thirdly,  whether  the  House  of  Commons 
can  maintain  that  assertion  of  theirs,  that  they 
themselves  are  the  sole  judges  of  the  extent  of 
their  own  privileges,  and  that  a  court  of  law 
cannot  take  cognizance  of  them.  My  liords^ 
we  must  first  look  at  their  own  report  to  see 
upon  what  they  found  this  assumption,  and 
here  I  would  take  leave  to  say,  that  with  re- 
spect to  their  resolutions  at  various  times,  what 
they  have  assumed  to  be  their  privileges  is  re- 
volting to  common  sense  and  common  justice^ 
and  never  can  be  supported  in  any  court  of  com* 
mon  law  where  law  has  any  power  whatever.-— 
They  allude  to  what  is  called  the  law  of  Parlia- 
ment, and  say,  that  as  Parliament  is  superior  to 
any  other  court,  no  inferior  court  can  judge  of 
their  case.  I  take  leave  to  say  that  there  lies  the 
great  fallacy.    Though  by  common  parlance  the 
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privileges  of.  tbe  House  of  Commons  are  called 
the.  law  of  Parliament,  yet  they  are  not  the  law 
of  Parliament  in  the  sense  in  which  the  words 
were  used  in  the  case  on  which  they  found  their 
right.  They  cite  from  Lord  Coke,  m  the  case  of 
^*  Thorpe,''  where  the  question  was  put  to  the 
judge,  what  was  the  law  of  Parliament  ?  The 
judges  answered,  that  the  law  of  Parliament  was 
above  them ;  they  were  not  wont  to  give  answers 
to  those  questions,  because  that  which  was  not 
law  they  might  make  law,  and  that  which  was 
law  they  might  make  no  law.  That  is  very  cor- 
rect when  applied  to  Parhament,  but  it  is  not 
correct  when  applied  to  any  superior  branch  of 
the  Legislature.  Anciently  the  whole  Parlia- 
ment— ^King,  Lords,  and  Commons — were  a 
court  of  justice,  of  appeal  in  the  last  resort,  and 
no  court  when  they  sat  could  controul  them ;  and 
tbe  dicta  of  the  judges  were,  that  what  was  law 
they  could  make  no  law,  and  that  what  was  not 
law  they  could  make  law.  But  the  case  is  far 
different  now.  Is  it  now  to  be  said  that  any 
house  can  make  laws  of  itself,  or  that  the  King 
can  make  laws  of  himself;  and  the  very  founda- 
tion upon  which  the  House  of  Commons  ground 
their  assumption  must  fail  them  ?  Both  houses 
consider  their  privileges  as  the  law  of  Parliament, 
and  this  will  follow  as  a  matter  of  course.  One 
house  may  declare  that  to  be  the  law  of  Parlia- 
ment which  the  other  house  may  declare  not  to 
be  so.  When  1  say  they  may  do  so,  they  have 
done  it,  in  the  case  of  *'  The  Queen  v.  Patey," 
where  a  court  of  law  and  the  House  of  Lords 
said  the  subject  had  a  right  to  bring  a  writ  of 
error.  The  House  of  Commons  said  they  had 
no  such  right.  The  next  question  is,  whether 
that  right  can  be  questioned  in  this  court  when 
it  comes  before  it.  In  considering  this  point,  i 
shall  not  go  through  many  of  the  cases,  because 
I  am  ready  to  admit  that  many  of  them  are  point- 
less. My  friend  may  attempt  to  ground  his  right 
on  the  several  resolutions  of  the  House  of  Com- 
mons, but  I  say  they  cannot  make  law  for  them- 
selves, and  cannot  withdraw  from  the  jurisdiction 
of  the  superior  court ;  and  if  they  could,  the  mis- 
chief would  follow  that  they  would  soon  absorb 
the  whole  of  the  legislature  in  their  own  hands. 
That  the  courts  of  law  on  several  occasions  have 
used  language  renouncing  their  rights,  I  am  sorry 
to  confess.  My  Lords,  most  of  the  cases  are 
collected  in  Mr.  Pemberton's  book.  The  privi- 
lege of  the  House  of  Commons  was  as  mucn  the 
common  law  of  the  land  as  any  other  law,  and 
the  judges  of  the  land  are  to  pronounce  upon  that 
law  as  well  as  upon  any  other.  In  the  case  of 
**  Barnardiston  v.  Somers,''  a  court  of  law  decided 
against  the  claim  of  privilege  set  up  by  the  House 
of  Commons.  The  plaintiff  had  brought  an 
action  for  a  false  return  in  Cromwell's  Parlia- 
ment, and  Lord  Hale  decided  that  the  Court  had 
the  power  to  enter  into  the  question,  and  he  used 


these  particular  words — '^  He  thanked  his  God 
that  he  had  not  left  his  cushion  (as  the  bench 
was  called  in  those  days)  before  he  had  an  op* 
portunity  of  declaring  his  mind  on  the  subject." 
In  the  case  of  *^  Benyon  v,  Evelyn,"  an  action 
was  brought,  to  which  the  defendant  pleaded  the 
Statute  of  Limitations.  The  replication  was, 
that  he  could  not  have  brought  his  action  sooner, 
because  the  defendant  was  a  member  of  Parlia- 
ment, and  therefore  he  could  not  sue  him ;  but  it 
was  determined  that  the  plea  was  bad,  because, 
although  a  member  of  Parliament  could  not  be 
arrested,  yet  he  might  be  sued.  The  report  of 
the  committee  states  an  authority  as  makmg  for 
them  in  the  case  of  *'The  Kinff  v.  Wright,''  8 
T.  R«,  and  gives  a  dictum  of  Lord  Kenyon,  which 
Lord  Ellenborough  subsequently  calls  an  extra- 
vagant ruling.  1'he  report  of  the  House  of  Com- 
mons, known  as  the  green  bag  report,  had  been 
published  by  Wright.  Home  Tooke  moved  for 
a  criminal  information ;  the  defence  was,  that  it 
had  been  published  by  order  of  the  House  of 
Commons.  Upon  showing  cause,  Lord  Kenyon 
said,  that  what  was  published  by  the  House  of 
Commons,  could  never  have  been  considered  as  a 
libel.  He  certainly  was  a  great  lawyer,  but  Lord 
Kenyon  had  not  the  statesmanlike  mind  of  Lord 
Mansfield,  or  the  enlightened  knowledge  of  Lord 
Ellenborough,  who  called  it  an  extravagant  dic- 
tum, and  said  he  should  be  ready  to  examine  the 
pretensions  of  the  House  of  Commons,  if  they 
came  before  him  judicially.  These  are  the  in- 
stances in  which  courts  of  law  had  taken  upon 
themselves  to  probe  and  examine  how  far  the 
privileges  of  the  House  of  Commons  shall  extend ; 
but  I  have  no  doubt  my  learned  friend  will  pro- 
duce other  instances.  There  is  one  case,  my 
Lords,  which  I  have  not  mentioned,  because  my 
friend  will  attack  it.  It  is  the  case  of  Sir  W. 
Williams :  he  was  the  Speaker  of  the  House  of 
Commons,  and  by  his  order  Dangefield's  narra- 
tive was  printed.  An  information  was  filed 
'  against  him,  and  a  fine  of  JB  10,000  was  put  upon 
;  him.  That  was  in  a  time  of  confusion,  of  dis- 
cord, and  of  civil  war ;  but  when  the  Revolution 
took  place,  that  judgment  was  reversed,  and  the 
Attorney-General,  who  filed  the  information,  was 
ordered  to  pay  the  £10,000.  My  Lords,  I  ad- 
mit that  precedents  of  those  times  are  not  worth 
one  farthmg.  '*  The  King  v.  Thorpe'*  is  ano- 
ther case.  Thorpe  was  Speaker  of  the  Laneas- 
terian  Parliament,  and  he  fined  the  Duke  of 
York  jC  1,000.,  and  that  was  reversed  when  the 
York  party  were  in  the  ascendancy ;  and  the 
judges  of  those  days,  if  they  valued  their  heads, 
did  wisely  in  not  giving  their  opinion  on  such  a 
sulnect.  One  faction  was  triumphant  one  day, 
and  the  other  party  the  next.  My  Lords,  with 
respect  to  the  proposition  that  any  person  had 
a  right  to  bring  an  action  for  redress  of  a  griev- 
ance, I  apprehend  I  need  not  aigue  that  for  a 
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moment.  Then,  if  he  has  a  right,  has  the 
House  of  Commons,  by  their  sole  power,  a  right 
to  take  it  away  ?  The  right  to  bring  an  action 
was  discussed  very  mueh  in  the  Aylesbury  case, 
where  the  House  of  Commons,  with  much  more 
show  of  reason,  put  forth  the  claim  that  they 
have  put  forth  in  this  case,  because  they  said, — 
*'  We  have  the  sole  right  of  judging  of  elec- 
tions ;"  but  though,  says  Loid  Holt,  they  have 
that  right,  yet  the  right  of  the  elector  to  vote  is 
a  franchise  belonging  to  his  freehold,  and  that  is  a 
question  to  be  decided  at  law.  At  law  that  ques- 
tion was  decided ;  but,  as  your  Lordships  will 
recollect,  eleven  judges  were  against  the  opinion 
of  Lord  Holt.  The  House  of  ix>rds  was  ap- 
pealed to  as  the  dernier  ressori,  and  that  House 
decided  in  fiivour  of  Lord  Holt.  Supposing  that 
the  courts  of  law  have  a  right  to  take  cognizance 
as  to  the  extent  of  the  privileges  of  Parliament, 
the  question  will  be,  does  such  a  privilege  exist 
as  18  put  forth  ?  Has  the  House  of  Commons 
the  privilege  to  permit  others  to  publish  what- 
ever they  please  for  general  circulation,  and  for 
money?  Can  they  authorize  this  to  be  done 
with  impunity  ?  They  have  attempted  to  claim 
this  as  an  ancient  and  known  privilege  of  the 
House  of  Commons.  Looking  at  their  report 
they  begin  this  claim  of  privilege  in  1641.  It 
was  a  well  known  historical  fact,  that  about  that 
time  Charles  I.  and  his  Parliament  began  the 
dispute,  which  brought  on  a  civil  war,  and  which 
ended  in  ihe  death  of  that  monarch.  There  is 
nothing  so  likely  to  corrupt  the  human  mind  as 
uncontrolled  power — that  uncontrolled  power 
ended  in  a  more  dreadful  tyranny  than  had  been 
overthrown.  This  was  the  period  at  which  that 
privil^e  begins,  and  it  was  the  practice  then*  to 
appeal  to  the  physical  force  instead  of  the  sense 
of  the  nation.  At  that  moment,  of  course,  when 
the  popular  fervour  ran  high,  there  would  be  a 
large  party  in  ftivour  of  Parliament.  Many 
other  claims  have  been  set  up  with  the  Parlia- 
ment as  privileges,  some  of  which  are  perfectly 
ridiculous,  some  notoriously  against  law,  some 
greatly  tyrannical ;  and  yet  if  they  are  to  be  the 
sole  judges  of  the  extent  of  their  own  privileges, 
every  one  of  those  privileges  was  well  established. 
My  Lords,  I  am  sorry  I  am  not  able  to  read  to 
you,  but  if  your  Lordships  will  permit  my  friend, 
Mr.   Carrington,   to   read    the    cases  to 


Lordships,  they 
place, 


your 
will   shew  what    then    took 
(7b  be  continued,) 


Aprils. 
SitHnffs  in  Banco, 

BeGINA  f>.   LUMSDAINE. 

JPoor  Rate.^Whether  ''Stock  in  Trade, 

yidding  a  JProfit,"  is  liable  to  be  assessed. 
Tbis  was  a  Special  Case,  sent  by  the  justices  of 
the  Dorsetshire  Sessions  to  this  court,  in  order  to 


obtain  the  opinion  of  the  judges  upon  Uie  ques- 
tion,whether  '*  Stock  in  trade,  yielding  a  profit/' 
was  liable  to  be  assessed  to  the  Poor-rate.  The 
rate  had  been  made  for  the  parish  of  Wimbome 
Minster,  in  Dorsetshire;  no  general  practice 
had  been  adopted,  but  sometimes  stock  in  trade 
had  been  included,  and  at  other  times  the  rate 
had  been  made  without  it ;  but  in  the  last  in- 
stance the  rate  had  included  it.  A  rule  had  been 
obtained  to  shew  cause  why  the  rate  should  not 
be  quashed. 

The  Attomey-Oeneral  shewed  cause,  and 
contended  that  this  last  rate  was  good.  They 
admitted  that  under  the  old  law  stock  in  trade  was 
liable  to  be  rated,  but  that  the  statute  of  the  6th 
and  7th  William  IV.,  c.  96,  had  exempted  stock 
in  trade,  and  had,  in  fact,  repealed  the  statute  of 
the  43rd  Elizabeth. 

The  CouBT,  however,  could  not  consider  that 
it  was  the  intention  of  the  L^islature  to  repeal 
an  act  of  Parliament  without  using  express  words 
to  that  effect.  By  expressing  wat  opinion  at 
the  earliest  period,  it  gave  the  Legislature  an  op« 
portunity  of  altering  the  law,  if  such  had  been 
then:  intention ;  and  Mr.  Justice  Coleridge  said, 
that  if  the  framer  of  the  act  had  intended  directly 
to  do  that  which  he  would  not  risk  the  passing 
of  the  bill  by  expressly  stating,  the  Court  would 
not  render  nim  any  assistance.  The  rule  for 
quashing  the  rate  must  be  made  absolute. 

COURT  OF  BANKRUPTCY.— 4pn7  27. 

Case  of  John  Sebastian  Bennick. 

AboKtian  of  Imprisonment  for  Debt  JBill, 
Sec.  8. 

Bankruptcy  Bail  Bond,  {a) 
Mr.  Clarkson  applied,  under  the  8th  Sec. 
of  the  1  and  2  Vict.  c.  110,  on  the  behalf  of 
Messrs.  Coster  and  Co.  of  Guildhall-yard,  who 
were  creditors  of  one  John  Sebastian  Kennick,  a 
trader  within  the  operation  of  the  bankrupt  laws. 
The  statute  to  which  he  referred  was  that  of  the 
**  Abolishment  of  Imprisonment  for  Debt,"  and 
which  set  forth  the  mode  of  declaration  of  bank- 
ruptcy. That  clause  enacted,  "  that  if  any  single 
creditor,  or  any  two  or  more  creditors,  being 
partners,  whose  debts  shall  amount  to  j£lOO  or 
upwards,  or  any  two  creditors  whose  debts  shall 
amount  to  £i50  or  upwards,  or  any  three  or 
more  creditors  whose  debts  shall  amount  to  £200 
or  upwards — ^if  any  trader  within  the  meaning  of 
the  laws  now  in  force  respecting  bankrupts,  shall 
file  an  affidavit  or  affidavits  in  Her  Majesty's 
Courts  of  Bankruptcy,  that  such  debt  or  debts  is, 
or  are,  justly  due  to  him  or  them  respectively, 
and  that  such  debtor  as  he  or  they  verily  believe 


(a)  See  James  Cathie's  case,  ante  Vol.  I.  p.  152. — 
See  also  S  Hall,  id.  p.  9*2. 
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18  such  trader  as  afSoresaid,  and  shall  cause  him  to 
be  served  personally  with  a  copy  of  such  affidavit 
or  affidavits^  and  with  a  notice  in  writing  re- 
quiring immediate  payment  of  such  debt  or  debts, 
and  if  such  trader  shall  not,  within  '21  days  after 
the  personal  service  of  such  affidavit  or  affidavits 
and  notice,  pay  such  debt  or  debts,  or  secure  or 
compound  for  the  same  to  the  satisfaction  of  such 
creditor  or  creditors,  or  enter  into  a  bond  in  such 
sums  and  with  such  two  sufficient  sureties  as  a 
commissioner  of  the  Court  of  Bankruptcy  shall 
approve  of,  to  pay  such  sum  or  sums  as  shall  be 
recovered  in  any  action  or  actions  which  shall 
have  been  brought,  or  shall  thereafter  be  brought, 
for  the  recovery  of  the  same,  together  vnth  such 
costs  as  shall  be  given  in  the  same,  or  to  render 
himself  to  the  custody  of  the  gaoler  of  the  court 
in  which  such  actions  shall  have  been  or  may  be 
brought  according  to  the  practice  of  such  court, 
or  within  such  time  or  in  such  manner  as  the  said 
Court  or  any  judge  shall  direct,  after  judgment 
shall  have  been  recovered  in  such  action, — every 
such  trader  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy  on  the  22nd  day  alter  ser- 
vice  of  such  affidavit  or  affidavits  and  notice,  pro- 
vided a  fiat  in  bankruptcy  shall  issue  against  such 
trader  within  two  calendar  months  from  the  filing 
of  such  affidavit  or  affidavits,  but  not  otherwise." 
In  the  case  to  which  he  called  his  Honour's  at- 
tention, the  affidavit  required  by  the  act  had  been 
made,  and  in  pursuance  of  the  affidavit  they  had 
received  a  notice  from  Messrs.  Mitchell  and  Hill, 
representing  themselves  as  the  solicitors  for  the 
trader  vnthin  the  meaning  of  the  act,  which  set 
forth  that  Robert  Passenger,  of  95,  Union-street 
in  the  borough  of  Southwark,  potter  and  glass 
manufacturer,  and  Thomas  Upton,  of  Islington, 
gentleman,  with  Rennick,  the  trader^  would  ap- 
pear before  Mr.  Commissioner  Fane,  or  other 
commissioner,  on  this,  the  27th  day  of  April,  and 
enter  into  a  bond  to  pay  such  sum  as  had  been 
recovered  under  the  action  brought  by  Messrs. 
Coster  and  Co.,  and  that  they  would  attend  at 
22  o'clock  to  justify  the  bail.     He  attended  on 
the  behalf  of  Messrs.  Coster  to  oppose  the  justi- 
fication, and  in  accordance  with  the  rule,  as  he 
understood,  of  the  court,  he  had  waited  the  usual 
half-hour.     It  was  now  half-past  12,  and  the 
parties  had  not  presented  themselves.     He  un- 
derstood his  Honour  was  the  only  commissioner 
in  attendance.     He  had  now,  therefore,  to  ap- 
peal to  his  Honour  as  to  the  necessity  of  the 
creditors  doing  more  than  they  had  already  done. 
To-morrow  would  be  the  22nd  day  after  the  filing 
of  the  affidavit,  and  the  parties  who  represented 
the  trader  would  not  then  be  in  a  condition  to 
justify  the  trader  to  enable  him  to  escape  from 
the  operation  of  the  bankrupt  law. 

Mr.  Commissioner  Holrovd  was  not  aware 
of  any  specified  practice  as  to  the  half  hour  alluded 
to  by  the  learned  counsel. 


Mr.  Clarkion  said  they  had  in  their  notic« 
appointed  12  o'clock. 

Mr.  Commissioner  Holrotd  said  he  was  sorry 
to  make  any  man  a  bankrupt.  The  latest  mo- 
ment should  be  given.  The  parties  might  acci- 
dentally be  absent. 

Mr.  Clarkson. — Then  in  that  case  the  attorney 
is  accidentally  absent,  and  his  clerks  also,  so  we 
have  no  communication  on  the  subject.  I  wish 
to  know  the  course  that  is  to  be  adopted,  as  it  is 
of  importance  to  my  creditors  as  part  of  the 
public. 

Mr.  Commissioner  Holroyd  asked  where  the 
solicitor  lived  ? 

It  was  said  in  London -street,  Fenchurch-streeL 

Mr.  Clarkson, — Why,  that's  close  by;  so 
there  is  less  excuse  for  their  stopping  away. 

A  communication  was  then  made  with  the  so- 
licitors, and  it  was  stoted  that  the  debt  would  be 
paid  during  the  day. 


BAIL  COURT.— ^^/ 29. 

Regina  o.  Jones. 
Writ  de  Contumace  Capiendo. — Whether  the 
Surrogate  of  a  Vicar  General  has  autho- 
rity to  execute  it, 

Mr.  Chilton  moved,  on  behalf  of  the  defend- 
ant (a),  who  was  imprisoned  some  time  past  by 
a  process  from  the  Ecclesiastical  Court  of  the 
diocese  of  St.  David's,  for  having  refused  in  his 
character  of  churchwarden,  to  supply  the  neces- 
sary materials  for  celebrating  divine  service  in  the 
church  of  Llanellan,  of  which  the  Rev.  Ebenecer 
Morris  was  rector,  for  a  rule  to  show  cause  why 
the  writ  de  contumace  capiendo^  on  which  he 
wa^  committed,  and  all  the  subsequent  piooeed* 

Z,  should  not  be  set  aside,  and  the  Rev.  E. 
Tis  compelled  to  pay  all  the  costs.  The  writ 
had  been  issued  upon  a  significavit  made  by  the 
clerk,  surrogate,  and  representative  of  the  vicar- 
general,  and  official  of  the  Bishop  of  St.  David's. 
Amon^  the  objections  to  the  pny;eedings  under 
the  writ,  the  principal  were,  that  the  significavit 
did  not  set  forth  distinctly  enough  the  ground  of 
committal,  and  that  though  the  vicar-general 
might  make  it,  yet  he  should  do  it  in  the  name 
of  the  bishop,  and  that  the  surrogate  of  the  vicar- 
general  had  no  authority  whatever  to  execute 
such  a  document. — Rule  granted. 

COURT  OF  REVIEW— ^«»<miii*^er,  Apr.  7. 

Exparte  Terrewest^  in  Be  Poynter,aBanh- 

rupt-^Judgment 
Usury  Laws— Purposes  of  the  Stat.  3  i-  4 

W*  4.  c.  98.'^TVhat  is  usury  upon  three 

motUhs*  biUs? 

The  Court  said,  this  was  an  application  to 


(a)  See  ear  Parliamentaiy  Report,  "  Ecclesiastical 
CoortB." 
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prove  a  debt  of  £\  600.  and  the  question  for  con- 
sideradon  was,  whether  or  not  the  transaction  was 
tainted  by  usury.  The  bankrupt  proposed  to 
borrow  a  sum  by  mortgage  on  an  estate.  A 
negociation  took  place,  and  it  was  arranged  that 
the  advance  should  be  made  on  a  promissory 
note  for  three  months,  to  be  renewable  during  a 
period  of  not  more  than  1 8  months,  and  on  pay- 
ment of  interest  at  1 C^  per  cent.  This  was  sup- 
posed to  be  sheltered  under  the  7th  section  of  the 
3Fd  and  4th  of  Wro.  IV.  chap.  98,  allowing  un- 
restricted interest  on  bills  payable  withiq  three 
months.  The  facts  and  contrivance  were  ad- 
mitted. The  money  was  advanced  on  the  9th 
July,  1835,  when  a  sum  of  £A2,  was  returned 
for  three  months'  interest.  This  first  bill  was 
not  renewed  until  three  weeks  after  it  became 
due.  Five  successive  renewals  took  place,  and 
OD  the  fifth  promissory  note  the  present  claim  was 
made.  The  petitioner  candidly  admitted  the 
facts,  alleging  it  to  be  a  loan  on  a  three  months' 
note.  The  objection  urged  by  the  respondents 
were — first,  that  the  note  was  not  within  the 
terms  of  the  Act ;  and,  secondly,  that  if  within 
the  act,  it  was  a  mere  shift  to  avoid  the  laws 

r*  St  usury.  The  purpose  of  the  Act  was  to 
parties  to  effect  loans  on  short  bills,  which 
WIS  not  the  object  in  the  present  instance.  The 
fifth  note  was  m  consideration  of  a  debt  bearing 
interest  at  10-^  per  cent.  The  notes  were  framed 
to  enable  the  party  to  charge  a  higher  rate  of  in- 
terest than  five  per  cent.  The  Court  was  of 
opinion,  it  being  confessedly  a  contrivance,  that 
it  was  usurious,  though  litenJly  correct.  It  was 
an  attempt  by  shift  and  contivance  to  take  ad- 
vantage of  an  Act  of  Parliament.  The  petitioner 
was  not  entitled  to  prove,  or  to  take  any  benefit 
from  a  lien  claimed  by  him,  and  his  petition  must 
be  dismissed  with  costs. 


INSOLVENT  DEBTORS'  COURT— ^jn/ 26. 

John  Williams's  Case. 

Abolition  of  Imprisonment  for  Ddft  Bill 

Am  to  discharging  a  Prisoner  out  of  Custody 
vohile  his  Petition  was  on  the  file  of  the 
Court. 

This  was  an  application  on  the  part  of  the 
Insolvent,  for  to  be  discharged  from  custody  on 
mesne  process,  which  order  could  not  be  made 
while  his  petition  remained  on  the  file  of  the 
Conrt.  He  had  been  a  prisoner  since  1828,  and 
his  case  had  been  adjourned  for  him  to  obtain  the 
consent  of  three- fourths  of  his  creditors  to  his 
Charge  under  the  old  act.  He  had  been  in  the 
niles,  but  had  got  out  of  custody :  he  then  ap- 
plied to  have  his  petition  dismissed,  but  his  ap- 
plication was  refused.    He  then  went  into  custody 


again,  and  applied  to  be  discharged  under  the  new 
act,  but  being  in  custody  on  mesne  process,  his 
application  was  not  granted. 

The  Court,  after  some  observations  on  the 
p  culiarity  of  the  case,  granted  a  rule  nisi  to  dis- 
miss the  petition,  and  ordered  the  creditors  to  be 
served  vfith  notice. 


Review  of  New  Books. 

The  Monthly  Law  Magazine  and  Poli* 
TicAL  Review,  Vol.  4,  No.  16,  May 
1839.  London :  J.  Richards  and  Co.  194, 
Fleet  Street. 

We  have  selected  this  Number  from 
among  other  '*  Mags."  for  the  present  months 
as  the  most  interesting  to  our  readers;  in- 
deed, we  were  before  so  well  satisfied  with 
the  reports  given  in  this  work,  that  we 
have  quoted  it  as  an  authority,  and  we  were 
the  more  inclined  to  this,  from  the  fact,  that 
Sir  H.  Jenneb,  in  alluding  to  the  judgment 
of  the  Judicial  Committee  of  the  Privy 
Council,  given  by  the  late  Mr.  Baron 
Parke,  in  the  case  of  Barry  v.  Butlin,  re^ 
ported  in  the  Monthly  Law  Magazine,  ob- 
served that  the  Court  was  ready  to  believe 
the  Report  did  contain  the  true  and  exact 
substance  and  effect  of  the  judgment  which 
was  delivered^  if  not  in  the  very  words  in 
which  it  was  delivered^  and  therefore  the 
Court  would  read  it  as  reported  in  that 
booh.  Having  said  thus  much  in  praise  of 
the  character  of  this  Magazine,  we  will  turn 
our  attention  to  the  Number  before  us. 
Politics  we  eschew,  and  with  every  good 
feeling  we  could  wish  that  the  Editor  of  this 
publication  would  do  the  same,  and  instead 
of  the  **  House  of  Commons,"  and  the  **  Po- 
lice," give  his  readers  something  of  a  quali^ 
more  suited  to  their  taste,  and  more  adapted 
to  the  title  of  his  Magazine.  There  are 
many  pretenders  to  a  knowledge  of  the 
Science  of  Politics,  while  but  few,  there  arjB 
who  understand  it,  and  those  who  really  do, 
turn  from  it,  with  aversion — nay,  with  dis- 
gust. The  knowledge  of  man,  on  which 
such  a  science,  with  its  preliminary  axioms 
and    definitions    is   to    be   grounded,  has 
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hitherto  remained  surprisingly  imperfect; 
man  is  very  little  known  to  himself.  Law 
and  politics  seldom  agree  well  together- 

In  the  present  numher,  we  observe  an 
article  "  on  SherifTs  Poundage,  and  the 
Law  of  Costs,  touching  Writs  of  Execution 
issued  against  the  Person,"  which  merits 
attention.  Also,  an  article,  "  on  Degrees  in 
Secondary  Evidence,  or  a  Discussion  of  the 
Question,  whether  there  are  any,  and  what. 
Degrees  of  Secondary  Evidence  recognised 
by  Law ;"  in  which  the  writer  makes  the  fol- 
lowing enquiry. 

Is  a  party,  who  has  been  pronounced  by  the 
judg:e  entitled  to  give  secondary  evidence,  to  be 
idlowed  to  have  recourse  to  any  sort  of  evidence 
he  may  think  proper ;  or  are  some  kinds  entitled 
to  so  much  more  credit  than  others,  that  the 
party  shall  not  be  permitted  to  resort  to  the  latter, 
unless  unable  to  produce  the  former  ? 

The  information  to  be  gathered  on  this  sub- 
ject from  the  text  writers,  and  early  cases,  is 
scanty  and  far  from  satisfactory, — although  some 
of  them  seem  to  take  for  granted  the  existence  of 
a  classification  of  secondaay  evidence  into  degrees. 
Mr.  Starkie,  for  instance,  thus  expresses  himself 
(Stark.  Ev.  341.  2d  ed.),  «afler  proof  of  the 
due  execution  of  the  original,  the  contents  of  the 
instrument  should  be  proved  by  means  of  a  coun- 
terpart—if  there  be  one,  for  this  is  the  next  best 
evidence  f  and  it  seems  that  no  eridence  of  a  mere 
copy  is  admissible  until  proof  has  been  given 
that  the  counterpart  cannot  be  produced."     (R. 
v.Castleton,  6  T.  R  236.  Thurston  v.  Delahay, 
Hereford  Assises,  1 744.  Bull.  N.  P.  254.  Semb. 
R.  V,  Kirkby  Stephen  Burr.  S.  C.  664.  Villiers 
V.  Villiers,  2  Atk.  71.     Fisher  o.  Samuda,  1 
Camp.  192.    Waller  v.  Horsfall,  ib.  501.  Leib- 
man  v,  Pooley,  1  Stark.  R.  167.    Doxon  v. 
Haigh,  1  Esp.  409.)  even  though  such  counter- 
part were  not  stamped.     (Munn  t;.  Godbold, 
3  Bing.  29*2.)     If  thpre  be  no  counterpart,  a 
copy  may  be  proved  in  eridence  by  any  witness 
who  knows  that  it  is  a  copy,  from  having  com- 
pared it  with  the  original.    (Doxon  o.  Haigh^ 
Eden   v.    Chalkhill,  1   Kel.  117.)      If  there 
be  no  copy,  the  party  may  produce  an  abstract, 
or  give  in  eridence  a  deed  executed  by  the  ad- 
versary, in  which  the  instrument  to  be  proved  is 
cited,  (Burnett  v.  Lynch,   5  B.  and  C.  601. 
Com.  Dig.  Ev.  B.  5.   Skipworth  e.  Shirley,  1 1 
Ves.  64.)  or  even  give  parole  evidence  of  the  con- 
tents of  a  deed.    (Sir  E.  Seymour's  Case,   10 
Mod.  8.  R.  t;.  Metheringham,  6  T.    R.  556.) 
Phillips,  in  the  8th  ed.  of  his  able  work  on 
Eridence  (pp.  681.  445.)  speaks  thus  on  the 


subject — '<  It  has  been  said  that  there  are  no  de^ 
grees  in  secondary  eridence,  (Per  E^ke  B.  in 
Browne  v.  Woodman,  see  infra^  p.  279.)  but 
this  doctrine  does  not  appear  to  be  completely 
settled/' 

There  is  other  useful  matter  in  the  work 
for  the  lawyer,  and  we  can  recommend  it  to 
the  notice  of  the  profession. 


INDIA. 
New  Will  Act.   1  Vict.  cap.  26. 

We  direct  the  attention  of  the  profession 
connected  with  the  East  Indies  (or  rather 
with  persons  resident  in  those  possessions  of 
the  Crown)  to  an  Act  that  passed  the  Council 
of  India  on  the  8th  October  last  (No.  25  of 
1838),  whereby  this  English  Statute  was  also 
enacted  for  the  future  law  that  should  gorem 
the  wills  of  persons  dying  there,  and  which 
came  into  operation  on  the  Ist  February  last, 
with  the  following  yariations. 

After  the  2nd  sec.  of  the  Statute  is  the 
following  clause. 

n.  ll&is  Act  shall  only  extend  to  the  wills  of 
persons  whose  personal  property  cannot,  by  the 
law  of  England,  pass  to  their  representatimes, 
without  probate  or  letters  of  administrBticm  ob« 
tained  in  one  of  Her  Majesty's  supreme  courts 
of  judicature ;  and  that  the  statutes  and  parts  ol 
statutes  aforesaid,  are  only  repealed  as  €u  as  they 
relate  to  the  succession  to  the  propelty  of  such 
persons. 

The  passage  in  the  3rd  sec.  of  the  Statute, 
relating  to  real  estate,  of  the  nature  of  cnsto- 
mary  freehold  or  tenant  right,  or  customary 
copyhold,  is  omitted ;  so  are  also  ss.  4,  5  and 
6,  as  not  applying  to  the  country ;  and  alao 
ss.  II  and  12,  relating  to  soldiers  and  mari- 
ners ;  also  s.  26,  and  the  parenthesis  in  s.  30. 
After  s.  33  the  following  clauses  are  added. 

XXIX.  And  it  is  hereby  enacted,  that  not- 
withstanding any  thing  in  this  Act  contained, 
any  soldier,  being  in  actual  military  serrioe,  o^ 
any  mariner  or  seaman,  being  at  sea,  may  dispoae 
of  his  peisoaal  estate  as  he  might  haye  done  be- 
fore the  making  of  this  Act. 

XXX.  And  it  is  hereby  enacted,  that  nothing 
in  this  Act  contained  shall  be  construed  to  re- 
peal the  prorisions  of  Act  No.  20  of  1837, 
whereby  immoveable  property  situate  within  the 
jurisdiction  of  the  Court  of  Judicature  of  Prince 
of  Wales's    Island,  Singapore,   and   Malacca, 
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transmitted  by  the  last  will  of  any  person  having ' 
a  beneficial  interest  in  the  same,  is  taken  to  be 
and  to  have  been  of  the  nature  of  chattels  real 
and  not  of  freehold,  as  regards  such  transmission, 
provided  that  such  will  shall  be  executed  and 


construed  as  a  will  of  chattels  real,  is  to  be  exe- 
cuted and  construed  by  virtue  of  this  Act. 

The  Act  does  not  extend  to  any  will  made 
before  the  Ist  February,  1830,  and  of  course 
the  two  last  sections  of  the  English  Statute 
are  omitted. 


TO  ARTICLED  CLERKS. 

LAW   EXAMINATION   IN    TRINITY  TBRM    1839. 

Gentlemen  intending  to  be  examined  at  the  Law  Society  next  Term,  must  observe  that  their 
Notices  should  be  given  on  Wednesday  the  Ibth  May;  Monday,  and  Tuesday j  in  fVhitsun 
week,  falling  immediately  before  Trinity  Term. 

ARTICLED  CLERKS  APPLYING  TO  BE  ADMITTED  ATT0RNIE8 
In  Trinity  Term,  1839. 

[Continued  from  Vol.  1.  p.  414.] 

Qxteen'b  Bsnch. 

ClerKs  Name  and  Residence.  To  whom  articled,  assianed,  fc. 

Irwin,  Anthony  Wellington,  10,  Howard-street,     Clarke,  Charles  Stewart,  BristoL 

Strand;  Bristol;  and  Stafford-place. 
Jenris,   George    Matthewman,    Sheffield ;    34,     Vickers,  Henry,  Sheffield. 

CUuremont-square,  Peatonville. 
Jones,  John  William,  8,  Bamsbury-place,  Is«     Workman,  Benjamin,  Evesham. 

liuffton ;  and  Bengeworth. 
Kingdom,  Richard,  Holsworthy.  Kingdom,  Charles,  Holsworthy. 

Kirsopp,  William,  12,  Great  Castle^street ;  and     Ruddock,  Nicholas,  Hexham. 

Hexham. 
Lyne,  William  John,  Woodhouse,  near  White-     Perry,  Wilson,  Whitehaven. 

haven. 
Levy,  Lewis,  32,  Brompton-square.  Drew,  George,  185,  Bermondsev-street. 

Lewellin,  Daniel,  30,  Eaward-street,  Hampstead-     Gore,  John  Brownrigg,  Rolls  Chambers. 

road. 
Lightfoot,   Rook   Tiffen,  9,  Staple  Inn;    and     Lightfoot,  John,  Wigton. 

Wigton. 
Langhome,  John   Bailey,  29,    Amndel-street,     Stable,  George  Waugh,  Newcastle-npon-Tpe. 

Strand;    26,    Arundel-street ;    12,   Aigyle- 

streei.  New-road  ;  and  31,  Marchmont-stieet. 
Lowiy,    Joseph    Stamper,    60,   Poland-street;     Jackson,  Henry,  Kirby  Stephen;   assigned  to 

3,  George-terrace,  Bermondsey ;  and  Crosby-         Cazrick,  William,  Brampton. 

upon-Eden. 
Lowe,  Richard,  Uttoxeter ;  and  Sleaford.  Flint,  Abraham,  Uttoxeter ;  assigned  to  Blagg, 

Francis,  Uttoxeter. 
Lightfoot,  Henry  Wellesley,  10,  Old  Burlington-     Robson,  John,  36,  Castle-street,  Leicester-square. 

street. 
Mends,  Herbert  Archibald  Gibson,  Plymouth.        Moore,  Robert  Edward,  Plymouth. 
Marshall,    John    Edwin,    Framwellgate,    near     Marshall,  Henry,  Durham. 

Durham. 
Marshall,  William,  Claypath,  near  Durham.  Marshall,  Henry,  Durham. 

Margieets,    Henry    ClarKe,    3,   William-street,     Lawrence,  John,  St.  Ives. 

Regent's-park ;  St.  Ives ;   and  63,  Chanpery- 

Lane. 
Mortimer,  William,  the  younger,  24,  New  Mill-     Bartlett,  Thomas,  and  Bartlett,  Oldfield,  Ware- 
man-street  ;  and  Wareham.  ham ;  assigned  to  Tilson,  Oxley,  29,  Cole- 
man-street. 
Mules,  Henry  Charles,  38,  Madox-street ;  and     Mules,  Philip,  Honiton. 

Honiton. 
Marsh,  John,  114,  Stamford-street;  and  Frede-     Marsh,  Thomas  Edmund,  Llanidloes;  assigned 

rick-etreet,  Gra/s-inn-road.  to  Yates,  Thomas,  Welchpool;   assigned  to 

Cross,  James,  Staple  Inn. 
(To  be  canHnued.)  f^ r^nin]o 
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COURT  OF  CHANCERY. 
Ill  re  Lubbock,  Lunatic  Petition.  In  re  Sutton,  do. 
The  Queen  v.  Baron  de  Bode,  part  heaitl  — 
Cooke  V.  Beetham,  two  appeal  motions — De- 
yaynes  v.  Noble,  petition  by  order — Hughes  ▼. 
Wynne,  petition  by  order — Orme  v.  Wright, 
appeal. 

VICE-CHANCELLOR'S  COURT. 
Short  Causes  and  Unopposed  Petitions. 
After  the  Petitions — Richton  v.  Cobb,  to  be 
spoke  to — Lowry  v.  Fulton,  cause,  part  heard. 

ROLLS  COURT. 
Bacon  v.  Spottiswoode,  part  heard — Bacon  v. 
Jones — Price  v.  Sproule,  further  directions  and 
costs  and  two  petitions — ^Turner  ▼.  Turner- 
Perry  V.  Delahay — Jacob  ▼.  Lucas — Blommart 
Y,  Player,  further  directions  and  costs — Sains- 
bury  V.  Jones — Marr  v.  Ricketts,  exceptions — 
Poole  V.  Pass— Bridge  v.  Rancliffe,  further  di- 
rections and  costs —Hawkes  v.  Baldwin,  ei^cep- 
(ions. 

COURT  OP  QUEEN'S  BENCH. 
Sittings  in  Banco, 

COURT  op  COMMON  PLEAS. 
Sittings  in  Banco, 

COURT  OF  COMMON  PLEAS. 
London  Common  Juries — Pooley  ▼.  Hope — 
Wood  V.  Hall — Richardson  v.  Baker — Hope  ▼. 
Pooley-^Wheeler  ▼.  Bincke»— Wilde  ▼.  Hal- 
combe — Sheppard  y.  Chalmers — Hamilton  ▼. 
Monatt — Chapman  ▼.  Geary — ^Young  ▼.  Gilson. 

COURT  OF  EXCHEQUER. 
Sittings  in  Banco. 

EQUITY  EXCHEQUER. 
Glenny  v.  In  nay,  demurrer,  by  order. 

Petitions. 

Re  Charing-Cross  Act,  petition  of  Howard, 
to  be  spoke  to — Re  Hon.  W.  F.  Ponsonby — 
Re  Lancaster  and  Preston  Railway,  petition  of 
Thompson — Re  Commercial  Railway,  petition 
of  Stevens — Re  Oliver — Re  Spoor  and  the  Act 
1  &2  Victoria,  cap.  117— Re  Eastern  Counties 
Railway,  petition  of  Petley — Bellamy  v.  Hill. 

After  the  Petitions — Motions. 

NOTICE  TO  CORRESPONDENTS. 

A.  "  Clerk  to  B.,  a  Solicitor  and  Clerk  to  a 
Public  Body.'* — Certainly  not. 

Adolphus.— Your  answer  to  Problem  XXIH. 
ynfi  insufficient. — Try  again. 

Exparte  Terrewest  in  Re  Poynder,  a  bankrupt 
— Court  of  Review. — ^We  thank  a  Correspondent 
for  the  judgment  in  this  case. 

Answers  to  Problems.— We  have  not  room 
this  week  to  insert  one. 


Philo.  —Our  Subscribers  are  not  aware  of  the 
disadvantages  we  have  been  labouring  under,  and 
which  we  have  determined  shall  end,  as  £eur  as  we 
can  provide  a  remedy. — Nous  verrons* 

H.  D.  M. — But  for  our  resolve j  we  would 
insert  your  letter,  because  we  so  fully  agree  with 
every  line  it  contains.  We  have  niade  inquiry 
of  our  Reporter,  and  are  quite  satisfied  with  cuk 
REPORT  of  the  case.  The  Report  in  the  Pe- 
riodical alluded  to  by  H.  D.  M.  is  in  effect  the 
same  as  our  own^ — but  the  observations  of 
H.  D.  M.  apply  most  forcibly  to  the  title  or 
head  of  the  former  Report,  to  which  he  alludes, 
which  is  not  only  inconsistent  with  the  Report 
itself,  but  is  calculated  to  mislead  the  profession. 
TO  SUBSCRIBERS. 

The  Index  and  Title-page  for  Vol.  I.  will  be 
published  with  No.  2,  next  Saturday,  Price  6d. 

This  Paper  will  be  forwarded,  postage  free, 
to  any  part  of  the  United  Kingdom,  to  Annual 
Subscribers.  Subscriptions,  £U  lOs.  for  the 
year,  to  be  paid  in  advance. 

I2RRATA. 
Problem  26,  vol.  1.  p.  404— for  •'  Inquirt  »  read 

"  IHJUBY." 

P.  993,  2  col.  line  21--in8tead  of  '<  after  a  role  to 
plead  iMoably  had  been  given,"  read,  *'  after  an 
order  to  plead  issoably." 

P.  899,  col.  2,  line  26— for  "  bave,"  read  "  leave." 

Preparing  for  Publication. 
Part  i 
PRECEDENTS  in  CONVEYANCING, 
•^  adapted  to  the  present  State  of  the  Law, 
with  Practical  Notes.  By  Thomas  Gborgs 
Wbstbrk,  Esq.  F,R.A.S.,  of  the  Middle  Tcmr 
pie,  Author  of  the  Commentaries  on  the  Con- 
stitution and  Laws  of  England,  dedicated,  by 
special  command,  to  Her  Majesty;  intended  as 
a  continuation  of  Prkcbdbmts  in  Convbv- 
ANciNO,  by  N.  Vallis  Bonk,  Esq.  of  Linoolns 
Inn,  Barrister-at-Law. 

This  Part  will  contain 
Conditions  of  Sale  and  Contracts. 

John  Richards  and  Co.  Law  Booksellers  and 
Publishers,  194,  Fleet  Street. 

The  Subscribers  to  «*  Bone's  Precedents  in 
Conveyancing,"  and  the  Profession,  are  respect- 
fully informed  by  Messrs.  John  Richards  and 
Co.  that  no  unnecessary  delay  shall  take  plac^  in 
completing  this  work. 


Printed  by  Obokob  Nobman,  at  his  Printing  Office, 
29,  Maiden  Lane,  in  the  Parish  of  St.  Paul,  Co  vent 
Garden,  in  the  Coanty  of  Middlesex;  and  Pab- 
Ushed  by  John  Richards,  Law  Bookw»ller,  194, 
Fleet  Street,  in  the  Parish  of  St.  Dunstan-in-the- 
West,  in  the  Qty  pf  ^ndon.^atnrday.  4th  Mav, 
1839.  ^ 
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MORTGAGORS  AND  MORTGAGEES. 

An  Esbat 
Upon  the  Character  m  which  a  Mobtoagor 
iir  Possession  mai/  be  considered, 
(Coneludedfrom  VoL  II,  p,  5.) 

THE  view  which  was  taken  in  the  case 
last  citedy  (a)  by  Parke,  J.,  who  held, 
that  a  mortgagor  may  be  considered  as  act- 
ing in  the  natare  of  a  bailiff  or  agent  for  the 
mortgagee,  and  that,  as  such,  his  receipt  for 
rent  will  be  good,  until  the  mortgagee  inter- 
feres, was  also  subsequently  recognised  in 
the  Court  of  Common  Pleas,  in  a  case,  not 
hetween  mortgagor  and  mortgagee,  but 
between  a  trustee  and  cestui  que  trusty  (b) 
in  an  action  for  injury  to  the  reversion,  in 
which  TiNDAL,  C.  J.  observed,  *•  inasmuch 
^  the  plaintiff  has  brought  an  action,  and 
has  alleged,  that  Pell  was  a  tenant  to  him, 
^at  is  a  sufficient  adoption  of  her  as  tenant ; 
and  there  has  been  no  failure  in  the  proof  of 
the  allegation  on  record.  Ih?en  in  the  case 
of  mortgagor  and  mortgagee^  whose  interests 
are  adverse,  acts  of  the  mortgagor  assented 
^0  by  the  mortgagee f  arp  considered  as  acts  of 
the  mortgagee;  and  yet,  notwithstanding  the 
full  discussion  of  the  question,  in  Pope  and 
another  v.  Biggs,  and  the  adoption  of  the 
doctrine,  ruled  in  that  case  by  the  Court  of 


(a)  Pope  and  another  v.  Biggs,  ante  p.  3. 
(6)  Vallance  v.  Savage,  7  Bing.  695. 
Vol.  IL 


Common  Pleas,  it  has  since^  in  effect^  been 
overruled.  We  would  inquire,  where  are 
the  general  principles  of  law  to  be  found  ?  (c) 
Can  there  be  any  greater  obscurity  than  we 
have  shewn  to  exist  upon  this  subject  ?  and 
must  not  such  obscurity, — such  ruling  and 
overruling  be  of  the  most  material  conse- 
quence to  unfortunate  suitors,  who  may  hap- 
pen to  get  bewildered  in  the  mist  ?  The  case 
of  Pope  and  another  v.  Biggs  was  decided  in 
the  Court  of  King* s  Benchy  in  Hilary  Term, 
1829.  The  Judges  were  Bayley,  Little- 
dale,  and  Parke.  We  have  only  to  travel 
on  a  very  few  years — to  1835,  and  in  Par- 
tington V.  Woodcock,  {d)  argued  in  the  same 
Courty  upon  special  demurrer,  before  diffe- 
rent Judgesy  except  one  (Mr.  Justice  Little- 
dale),  and  we  find  the  same  Court  overruling, 
in  effecty  its  doctrine  given  but  six  years  be- 
fore. In  the  case  just  named,  the  plaintiff 
was  an  insolvent  debtor,  had  been  dis- 
charged under  the  Insolvent  Act,  and  his 
estate  vested  in  the  usual  manner,  in  one 
Ewbank  his  assignee.  After  his  discharge, 
the  plaintiff,  with  the  permission  of  his  as- 
signee, remained  in  the  possession  and  ma- 
nagement of  his  house  and  premises,  and 
afterwards,  with  the  like  permission,  he  de- 
mised them  to  the  defendant ;  but  before  any 
rent  became  due,  the  defendant  received 
notice  from  the  assignee  to  pay  him  rent,  as 


(c)  See  ante  Vol.  1.  p.  363. 

{d)  o  Ney.  and  Man.  672. 

c 
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such   assignee.     The  plaintiff  brought  an 
action  against  the  defendant  for  the  rent,  and 
it  was  held  that  he  might  recover,  notwith- 
standing the  notice  from  the  assignee, — Cause 
was  shewn  against  this  decision — that  the 
plea  was  double,  in  that  it  indirectly  denied 
that  the  plaintiff  had  any  thing  in  the  pre- 
mises during  the  period  in  respect  whereof  the 
rent  was  claimed,  and  also  affirmed  an  eviction 
by  the  assignee;  that  it  was  argumentative, 
in  that  it  indirectly  and  argumentatively  de- 
nied that  the  plaintiff  demised,  that  the  plain- 
tiff had  any  thing  in  the  premises ;  and  indi- 
rectly alleged  an  eviction  by  the  assignee ; 
and  also  that  it  did  not  specifically  deny  any 
fact  alleged  in  the  declaration,  or  plead  in 
confession  and  avoidance,  and  also  that  the 
plea  attempted  to  deny  the  title  of  the  plain- 
tiff, whereas  the  defendant  was  estopped  to 
deny  the  same,  it  appearing,  by  the  declara- 
tion, that  the  defendant  enjoyed  the  same  by 
virtue  of  the  demise  by  the  plaintiff,  in  the 
declaration  mentioned. 

In  support  of  the  demurrer,  it  was  con- 
tended, that  the  plea,  supposing  it  to  be  good 
in  point  oifomij  was  substantially  a  plea  of 
nil  habuit  in  tenementis.  The  defendant  ad- 
mitted that  he  held  under  the  demise  by  the 
plaintiff,  but  attempted  to  deny  that  the 
plaintiff  had  any  thing  in  the  premises. — To 
this  Coleridge,  J.  said,  '^  Is  not  nil  habuit 
in  tenementis  a  good  answer,  when  the  demise 
is  not  by  indenture  ?  In  a  note  to  Duppa  v. 
Mayow(&)by  Mr.  Serjeant  Williams,  it  is  said 
that,  in  an  action  for  rent,  upon  a  demise 
not  stated  to  be  by  indenture,  nil  habuit  in 
tenementis  is  prima  facUs,  a  good  plea,  be- 
cause no  estoppel  appears  upon  the  record." 
It  was  then  contended    that  whether  the 


(b)  1  Wms.  Baonders,  376,  see  Wilkina  v.  Wingate, 
6,  Term  Rep.  62,  as  to  the  distinction  between  estop- 
pel by  Indenture,  which  continues  as  long  as  the  in- 
denture is  in  force,  and  estoppel  by  accepting  posses- 
sion, which  continues  whilst  that  possession  con- 
tinues ;  see  also  Doe  dem  Bullen  o.  Mills,  4  Nev.  and 
Man,  29  n. ;  Fleming  v.  Gooding ;  10  Bing.  549. :  4 
Moore  tc  S.  455. 


action  be  debt  on  a  demise  by  deed,  or  as- 
sumpsit for  use  and  occupation,  the  tenant 
was  equally    estopped    from   denying    his 
landlord's  title  at  the  time  of  the  demise; 
that  in  the  former  case  there  was  a  strict 
estoppel  upon  the  record :  in  the  latter,  the 
case  was  not  one  of  strict  estoppel,  but  mas  in 
the  nature  of  estoppel^  the    tenant  being 
prevented  by  the  rules  of  law  from  dispute 
ing  the  lessor's    title   to    maintain,   which 
Wilkins  t?.  Wingate  (c\  Doe  dem  Bristow 
v.  Pegge  {d)  were  cited ;  but  Lord  Den  man, 
C.  J.  said,  that  had  been  overrtiled  by  Pope 
r.  Biggs.     LiTTLEOALB,  J.  referred  to  Moss 
V.  Gallimore  (e),  but  Lord  Denman  said, 
that  case  was  distinguishable;  as  there^  at 
the  time  of  demise,  the  mortgagor  had  a 
good  title,  the  mortgage  being  subsequent  to 
the  demise.      Littlbdalb,  J.  said,    <<You 
admit  a  demise  by  the  plaintiff,  but  shew  a 
title  in  another  party,  and  state    that  the 
demise  was  by  his  permission;*'  and  Lord 
Denman  added — If  the  assignee  authorised 
the  plaintiff  to  demise,  be  also  authorised 
him  to  receive  rent?      In  support  of  this 
plea,  it  was  not  contended  that  nil  habuit 
in  tenementis  was  a  good   plea,    but  that 
the  plea  was  intended  merely  as  a   denial 
of  the  right  of  the  plaintiff  to  recover  the 
rent,  and  the  argument  was  founded  entirely 
on  the  analogy  between  the  case  and  that  of  a 
demise  by  a  mortgagor,  and  that,  according 
to  Pope  V.  Biggs,  the  plea  was  an  answer  to 
the  plaintiff's  demand  j   but  Pattisoh,  J. 
said,  **  I  never  could  understand  how  the 
notice  to  the  mortgagee  could  make  the 
lessee  tenant  to  him  at  the  reserved  rent. 
If  the  tenant,  in  consequence  of  such  notice, 
pays  him  the  rent,  I  can  understand  that 
the  relation  of  landlord  and  t^ant  has  been 
created"  (X);  and  Littlbuale,  J.  enquired, 
if  the  tenant  refuses  to  pay,  can  the  mort- 


(c)  Ante. 

(d)  1  T.  R.  758,  n. 

(e)  Ante,  Vol.  I.  p.  402,  id.  385. 

(f)  See  ante,  Vol.  I.  p.  402. 
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gagee  bring  any  thing  else  tJtan  ejectment  f 
Lord  Dbnman  said,  the  mortgagee  might 
go  and  fay  to  tbe  tenant,  *'  I  am  entitled 
under  this  mortgage,  and  will  tarn  you  out, 
or  bring  ejectment,  unless  you  pay  me  rent;" 
and  if  the  tenanti  in  consequence,  paid  rent, 
the  mortgagee  would  be  thenceforward  enti- 
tled to  recover  for  use  and  oocupation.  To 
this  Pattisom,  J.  replied,  I  can  easily  un- 
derstand that.  It  would  be  the  creation  of 
a  new  tenancy.  Lord  Dbkman  continued, 
and  said  it  was  clear  the  judgment  in  Pope 
V,  Biggs  assumed  an  eviction  or  attorn- 
ment (gr). 

Pattisoit,  J.  observed,  that  throughout 
the  plea,  the  demise  by  the  plaintiff  was 
treated  as  a  subsisting  demise.  It  seemed 
to  him  impossible  when  the  demise  was  made 
by  the  insolvent  in  his  own  name,  after  his 
insolvency,  for  the  assignee  to  come  and 
claim  rent,  unless  he  pats  an  end  to  the 
demise,  and  creates  a  new  tenancy. 

We  will  now  only  direct  the  reader's  at- 
tention to  Co.  Litt  416,  n.  237,  id.  556,  n. 
372-3;  Smith  v.  Tai^ett,  2  Anstr.  529; 
Johnson  v,  Atkinson,  3  id.  798;  Balls  v. 
Westwood,  2  Camp.  II ;  and  as  to  the  old 
established  laWj  that  a  tenant  cannot  deny 
that  his  lessor,  at  the  time  of  the  demise,  had 
some  legal  interest  in  the  property  to  Eng- 
land dem.  Sybourn  v.  Slade,  4  Term  Rep. 
682;  Doe  dem.  Jackson  v.  Ramsbotham, 
3  M.  &  S.  516;  and  Alchorne  v.  Gomme, 
ante.  The  rule  formerly  appears  to  have 
been  confined  to  leases  by  indenture,  and  is 
expressly  laid  down  in  Litt.  s.  58.  Co.  Litt. 
476.  See  Anon.  Dyer,  1226 ;  3  Fitz.  Ab. 
Brief,  14n. 


TO   THE    EDITOR   OF  THE    LEGAL   GUIDE. 

ANSWER    TO    PROBLEM    XXIII. 

By  the  Statute  of  Distributions,  (22  and 
23  Charles  II.  c.  10)  it  is  enacted,  that  the 


(y)  See  1  Crom.  M.  &  R.  448—782;  6  Tyrw.  809; 
4  Man.  k  B.  197,  200. 
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administrator  or  administratrix  shall,  at  the 
expiration  of  one  full  year  after  the  death 
of  the  intestate,  distribute  the  residue  of  his 
personal  estate,  after  payment  of  debts,  &c. 
in  the  following  manner,  viz. : — 

If  the  deceased  leave  a  wife  and  children, 
one-third  of  his  estate  is  to  be  given  to  the 
widow,  and  the  residue  among  the  children, 
in  equal  proportions ;  or  if  only  one  child, 
the  two-thirds  to  such  only  child;  or  if 
any  of  them  be  dead,  to  their  lineal  de- 
scendants. (1) 

If  there  be  no  children,  or  lineal  descend- 
ants of  children,  one  moiety  or  half  part 
shall  go  to  the  widow,  and  the  residue  to 
the  nearest  of  kin  to  the  deceased,  or  their 
representatives. 

If  there  be  no  wife,  then  the  whole  shall 
be  distributed  amongst  the  children  who 
may  be  living,  and  the  representatives  of 
such  as  may  be  dead. 

If  there  be  neither  wife  nor  children,  nor 
reprieves  of  deceased  children,  the  whole  is 
to  be  given  to  the  father  of  the  intestate. 

If  he  have  no  father  living,  the  whole  shall 
go  to  the  mother,  and  brothers  and  sisters 
of  the  deceased,  in  equal  proportions,  and 
the  descendants  of  the  deceased  brothers 
and  sisters,  that  is,  their  children. 

If  there  be  neither  father,  brothers  nor 
sisters,  nor  descendants  of  any  brother  or 
sister,  the  whole  to  the  mother. 

If  there  be  brothers  and  sisters,  or  children 
of  such,  but  no  father  or  mother,  the  whole 
to  such  brothers  and  sisters,  or  their  children. 

K  there  be  neither  of  the  before  mentioned 
kindred  of  the  deceased  living,  then  the 
whole  shall  go  to  his  grandfather  or  grand- 
mother. 

After  these,  uncles  and  aunts,  together 
with  the  nephews  and  nieces  of  the  deceased, 
are  admitted  in  equal  proportions. 

In  failure  of  all  the  above,  then  the  whole 
to  go  to  the  nearest  of  kin  to  tbe  deceased 
who  shall  be  living. 

But  no  reprieves  are  admitted  amongst 
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collateral  relationB,  beyond    nephews  and 
nieces  of  the  deceased. 

The  half-blood  is  deemed  equally  a-kin  to 
the  intestate  as  the  M^hole  blood. 

The  nearness  of  kin  must  be  reckoned  by 
the  rule  of  the  civil  law  ;  namely,  by  num- 
bering the  degrees  from  the  intestate  himself, 
and  not  according  to  the  canon  law,  which 
computes  them  from  the  common  ancestor.  (2) 

It  is  to  be  observed,  that  the  operation  of 
the  Statute  does  not  aflTect  the  customs  of 
London  and  York,  or  of  any  other  place 
having  peculiar  customs, 

Adolphus. 

(1)  In  the  remotest  degree,  but  the  widow 
of  a  deceased  son  will  not  be  entitled  to 
share  with  his  children  or  child,  by  repre- 
sentation. See  Price  v.  Strange,  6  Madd.  161, 
and  no  child  (except  the  heir-at-law)  on 
whom  the  deceased  settled  in  his  life  time 
any  estate  in  lands,  or  pecuniary  portion, 
equal  to  the  distributive  shares,  of  the  other 
children,  shall  have  any  part  in  the  surplu- 
sage with  their  brothers  and  sisters ;  unless 
the  estates,  so  given  them  by  way  of  ad- 
vancement, are  not  quite  equivalent  to  the 
other  shares,  in  which  case  the  children  so 
advanced,  shall  have  so  much  by  the  distri- 
bution as  will  make  them  equal.  See  2 
Blackst.  Comm.  515. 

If  the  deceased  had  covenanted  to  leave 
his  wife  a  sum  of  money,  and  her  distribu- 
tive share  comes  to  that  sum  or  more,  the 
payment  of  the  share  is  a  performance  of  the 
covenant.  See  Blandy  v.  Widmore,  1  P 
Wms.  824  n. ;  and  even  though  she  become 
entitled  to  the  share,  not  under  an  actual 
but  a  quasi  intestacy.  See  Goldsmid  v, 
Gk>ldsmid,  1  Swanst.  221.  And  if  the  dis- 
tributive share  be  even  less  than  the  amount 
covenanted  to  be  left,  the  payment  of  such 
share  is  a  performance  pro  tanto.  See  Garth- 
stone  V.  Chalie,  10  Ves.  J.  1 ;  and  when 
the  covenant  extended  partly  to  an  absolute 


Problem^ 

gift,  and  partly  for  life  only,  since  the  di»- 
tributive  share  could  not  be  a  perform- 
ance of  the  latter  gift,  neither  was  it  con* 
sidered  a  performance  of  the  former.  See 
Couch  V.  Stratton,  4  Ves.  J.  991 ;  and 
where  there  was  an  express  proviso  in 
the  settlement  that  the  wife  should  not  be 
barred  of  any  thing  the  husband  should  give 
or  leave  by  deed  or  will,  or  otherwise;  how- 
soever she  died  intestate,  and  a  freeman  of 
London,  it  was  held  that  the  wife's  shares  by 
the  statute  and  custom  were  not  a  satisfac- 
tion of  the  covenant  contained  in  the  settle- 
ment. See  Kirkman  v.  Kirkman,  2  Bro. 
C.  C.  95.  See  also  Benson  t^.  Bellasis, 
1  Vem.  14.  But  where  a  husband  makes 
provision  for  her  by  his  will,  expressed  to 
be  in  lieu  of  her  claims  on  his  personal 
estate,  and  then  makes  a  disposition  of  his 
personal  estate,  which  fails,  she  will  not  be 
excluded  from  her  distributive  share.  See 
Pickering  v.  Stamford,  3  Yes.  Jun.  932, 
492-— Ed. 

(2)  The  heir-at-law  shall  have  an  eqoal 
share  with  other  children  in  the  distribution, 
without  any  consideration  of  the  valne  of 
the  lands,  which  he  may  have  by  descent,  or 
otherwise,  from  the  intestate,  in  respect  of 
which,  he  need  make  no  abatement;  but 
where  he  has  had  an  advancement  by  his 
father,  before  death,  in  personalty,  then  he 
shall  abate,  for  such  advance,  in  the  same 
manner  as  the  other  children.  Co  heiresses, 
shall  bring  together  into  hotchpot,  such  ad- 
vances of  personalty,  made  by  their  father, 
before  they  can  be  entitled  to  a  distributive 
share.    See  4  Burn.  Ecc.  Law,  397. — Ed. 
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QUESTIONS, 
Put  by  the  Examiners  to  Applicants 

FOR     ADMISSION   AS  AtTORNIES    AT    THE 

Examination,  Easter  Term,  1839. 

I.  PRELIMINARY. — AS  T7SUAL. 


II.  COMMON  AND  STATUTE  LAW,  AND   PRAC- 
TICE OF  THE  COURTS. 

4.  In  what  cases,  where  there  are  adverse  claims, 

may  a  defendant  apply  for  protection  under 
the  Interpleader  act  ? 

5.  How  does  he  apply,  and  at  what  period 
should  he  do  so  ? 

6.  Are  there  any  alterations  made  hy  a  late 
statute  in  the  execution  of  warrants  of 
attorney  and  cognovits;  and  if  so,  what 
are  they,  and  what  kind  of  attestation  is 
now  required  ? 

7.  Should  matter  arise  after  plea  and  before 
verdict,  can  the  defendant  avail  himself  of 
it?  and  if  so,  how  and  in  what  manner 
should  he  proceed  ? 

8.  What  is  the  difference  between  issues  in 
fact  and  issues  at  law?  and  when  there 
are  both,  how  may  they  be  disposed  of? 

9.  In  actions  upon  contract,  and  assumpsit, 
where  some  of  the  defendants  let  judgment 
go  by  default,  and  others  plead,  and  upon 
the  trial  a  verdict  is  found  for  one  or  all  of 
the  defendants  who  pleaded,  would  the  jury 
proceed  to  assess  damages  agamst  the  de- 
fendants who  suffered  jud^ent  by  default, 
or  what  would  be  the  resmt  ? 

10.  If  the  cause  of  action  be  matter  of  contract, 
on  judgment  against  several  persons,  may 
execution  issue,  and  the  damages  be  levied 
against  either,  and  can  he  compel  contribu- 
tion, and  if  so,  how  ?  and  will  it  be  the 
same  in  tarfi 

State  shortly  the  nature  of  replevin,  its  use, 
and  the  mode  of  proceeding. 
Describe  the  different  modes  by  which  cases 
are  removed  from  the  inferior  courts. 

13.  In  a  guarantee  on  behalf  of  a  third  party, 
must  any  consideration  be  stated  ? 

14.  Suppose  a  debt  to  be  incurred  by  parties 
resident  in  this  countrv,  and  some  months 
after  the  debtor  should  leave  the  country 
and  reside  abroad,  when  would  the  Statute 
of  limitations  begin  to  run,  and  what  steps 
must  be  taken  to  keep  the  debt  alive? 
Afier  what  period  will  a  deed  prove  itself? 
Can  a  clergyman  be  arrested  on  civil  process 
whilst  performing   divine  service  on  any 
other  day  than  Sunday,  or  in  going  to  or 
returning  from  the  performance  thereof? 
In  what  cases  is  registration  of  a  judgment 
necessary,  and  what  advantages  attend  the 


n. 

12. 


15, 
16. 


17 


doing  so,  and  for  different  purposes,  how 
should  the  same  be  registered  ? 

18.  Within  what  time  must  application  be  made 

to  set  aside  an  award  ? 

III.   CONVEYANCING. 

19.  What  is  a  base  fee  ? 

20.  What  is  the  difference  between  things  lying 
in  livery  and  things  lying  in  grant  ? 

21.  What  are  the  objections  to  a  deed  of  ex- 
change, as  a  mode  of  conveyance? 

22.  What  is  meant  by  the  protector  of  the  set- 
tlement in  the  late  act  for  the  abolition  of 
fines  and  recoveries  ? 

23.  Since  the  abolition  of  recoveries,  how  arc 
remainders  over*barred ;  and  who  must  join 
in  the  proceeding  ? 

24.  What  is  the  use  of  getting  assignments  of 
outstanding  terms  to  a  trustee  for  the  pur- 
chaser? 

25.  Is  a  purchaser  for  a  TOod  consideration  from 
a  voluntary  grantee  m  a  better  situation,  as 
to  title,  than  the  voluntary  grantee  ? 

26.  Explain  how  the  usual  mode  of  conveyance 
by  lease  and  release  obviates  the  necessity 
of  tivery  of  seisin,  or  giving  corporal  pos- 
session of  the  land  conveyed. 

27.  What  are  emblements  ? 

28.  State  when  the  next  of  kin  take  per  stirpes 
and  when  per  capita, 

29.  Is  there  any  difference,  in  legal  effect,  be- 

tween devising  land  to  charitable  uses,  and 
beaueathing  personal  estate  to  be  laid  out 
in  land  to  be  settled  to  such  uses  ? 

30.  What  is  the  consequence  of  the  omission  of 
the  indorsement  of  the  livery  of  seisin  on  a 
feofiment  ? 

31.  What  constitutes  a  valid  execution  of  a  will 
under  the  recent  statute  of  wills  ? 

32.  What  is  the  consequence  to  an  attesting 
witness  of  a  will,  so  far  as  regards  any  and 
what  legacies  given  by  that  wfll  ? 

33.  How  can  the  revocation  of  a  will  be  now 
effected? 

IT.    EQUITY,  AND  PRACTICE  OT  THE  COURTS. 

34.  What  is  the  process  to  compel  a  corpora- 
tion to  answer  a  bill  ? 

35.  How  is  a  suit  instituted  on  behalf  of  infants  ? 

36.  Who  is  liable  for  the  costs  incurred  by  an 
in£uit  plaintiff? 

37    In  what  manner  is  the  answer  of  an  infant 

put  in  ? 
3d.  When  is  a  cause  said  to  be  at  issue? 

39.  How  soon,  afUr  filing  his  answer,  is  a  de- 
fendant at  liberty  to  move  that  the  plaintiff's 
bill  may  be  dismissed  for  want  of  prose* 
cution  ? 

40.  Within  what  time  must  the  pluntiff  except 

to  the  answer  of  a  defendant  ? 
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41.  When  a  plaintiff  is  served  with  a  notice  of 

motion  that  the  bill  may  be  dismissed  for 
want  of  prosecution,  what  step  must  be 
taken  by  him  to  prevent  dismissal  ? 

42.  Has  a  plaintiff  any  means  of  enforcing  the 
appearance  of  a  defendant  who  absconds  in 
order  to  avoid  being  served  with  a  subpoena  ? 

43.  When  can  a  plaintiff,  who  has  excepted  to  a 
defendant's  answer  for  insufBciency,  obtain 
an  order  to  refer  such  exceptions  to  the 
master,  if  the  bill  be  not  for  an  Injunction  ? 
When  can  he  obtain  such  an  order  in  an 
injunction  suit  ? 

44.  Suppose  a  trader  within  the  bankrupt  laws 

die  seised  of  real  estates,  and  which  he  may 
have  devised  by  his  will,  but  not  thereby 
charged  with  the  payment  of  his  debts,  and 
which  estates  would  be  assets  in  the  hands 
of  the  heir  for  the  payment  of  specialty 
debts,  can  simple  contract  creditors  obtain 
any  and  what  assistance  from  a  court  of 
equity  in  discharge  of  such  simple  contract 
debts,  and  how  ? 

45.  If  there  be  a  decree  for  the  sale  of  estates  to 
pay  debts,  and  such  estates  by  descent  or 
devise  be  vested  in  an  infant,  what  autho- 
rity has  court  of  equity  in  such  cases  to 
perfect  such  sale,  and  whence  is  that  au- 
thority derived? 

46.  If  estates  be  liable  to  the  payment  of  debts 
of  a  settlor  or  testator,  and  such  estates  be 
vested  in  a  tenant  for  life  or  other  person 
having  only  a  limited  estate  or  interest, 
and  the  remainder  or  reversion  in  fee  be 
vested  in  other  persons,  whether  within  or 
out  of  the  jurisdiction  of  a  court  of  equity, 
what  assistance  can  such  court  give  to  per- 
fect a  sale  of  such  estates,  and  how  ? 

47.  To  what  extent  can  Equity  relieve  creditors 
by  or  out  of  the  copyhold  property  of  per- 
sons dying  seised  of  such  property,  and 
which  persons  shall  not  have  charged  such 

rperty  with  the  payment  of  their  debts  P 
L  obtain  the  conveyance  of  an  estate 
from  B.  by  fraud,  and  A.  sell  the  state  to  a 
purchaser,  will  Equity  reHeve  B.,  and  set 
aside  such  conveyance  and  annul  the  sale  to 
the  purchaser?  State  in  what  case  the 
Court  would  or  would  not  do  so. 


T.  BANKRUPTCY,  AND  PRACTICE  OF  THE 
COURTS. 

49.  What  judges  have  the  jurisdiction  of  issuing 

a  fiat  in  bankruptcy  ? 
60.  W^hat  is  the  difference  between  a  town  and 

country  fiat  in  respect  of  the  number  of 

commissioners  before  whom  the  same    is 

prosecuted  ? 
\  To  what  tribunal  does  the  general  juris- 


diction in  bankruptcy,  formerly  exercised  by 
the  Lord  Chancellor,  now  belong? 

52.  Does  any  appeal  lie  from  the  judgment  of 
the  Court  of  Review  on  questions  of  law  or 
equity,  or  of  evidence  received  or  rejected, 
and  to  whom  ? 

53.  What  is  the  most  general  description  of  a 
trader  liable  to  be  made  bankrupt  ? 

54.  Will  acts  of  buying  only,  or  of  selling  only, 
constitute  a  sufficient  trading,  and  under 
what  circumstances  ? 

55.  Can  a  person*  be  made  a  bankrupt  who  has 
retired  from  business,  and  in  respect  of  what 
debts? 

56.  Enumerate  some  of  the  acts  of  bankruptcy 

under  6  Geo.  4,  c.  16. 

57.  What  are  the  means  of  oompelling  a  debtor 
to  commit  an  act  of  bankniptcy  since  the 
abolition  of  arrest  on  mesne  process  ? 

58.  What  steps  must  be  taken  to  obtain  a  fiat? 

59.  How  is  a  debt  proved,  and  at  what  meet- 
ings? 

60.  What  is  an  auxiliary  fiat,  and  for  what  pur- 

poses is  it  granted  ? 
61  •  What  is  done  on  opening  the  fiat  ? 

62.  What  is  the  effect  of  proving  a  debt  in  re- 
spect of  securities  held  of  the  bankruptcy, 
or  proceedings  against  him  ? 

63.  By  what  proportion  in  number  and  value  of 

creditors  is  the  bankrupt's  certificate  to  be 
signed  ?  and  does  it  in  any,  and  what  cir- 
cumstances ? 


yi.    CRIMINAL   LAW^   AND    PROCEEDtNGS 
BEFORE   JUSTICES   OF   THE    PEAC£. 

64.  What  is  homicide,  and  what  are  its  different 
kinds  ? 

65.  When  is  the  crime  of  cutting  and  stabbing 
capital,  although  the  party  wounded  doea 
not  die  in  consequence  thereof? 

66.  What  is  sacrilege? 

67.  Is  the  stealing  of  title-deeds  relating  to  a 
real  estate  criminal  or  only  actionable  ? 

^.  Is  it  lawful  to  set  a  man-trap,  spnng-gun, 
or  other  engine  which  is  calculated  to  de- 
stroy human  life,  or  to  inflict  bodily  harm, 
in  any  and  what  place  or  places,  and 
when  r 

69.  If  a  prisoner,  on  being  arr^gned,  stand 
mute,  and  refuse  to  plead,  what  is  the 
mode  of  proceeding? 

70.  Where  a  person  is  convicted  of  felony,  and 
receives  judgment,  does  all  his  property, 
real  as  well  as  personal,  become  thereby 
forfeited;  and  if  so,  is  there  any  and  what 
difference  between  real  and  personal  pro- 
perty as  to  the  time  of  forfeiture  ? 

71.  Will  ignorance  of  the  law  in  any  and  what 
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caM  excuse  a  penou  who  has  committed 
an  offence? 

What  is  the  property  qualification  of  a  jas« 
tioe  of  the  peace  for  a  eoanty»  and  hy  whom 
and  how  is  he  appointed?  and  if  after  his 
appointment  he  cease  to  be  qualified,  can 
he  nevertheless  continne  to  act? 
What  are  the  modes  by  which  a  parochial 
settlement  can  now  be  gained? 
74.  Where  is  the  primd  facie  place  of  settle- 
ment of  an  illegitimate  chilo,  and  are  there 
any  and  what  exceptions  to  the  general 
rule? 

If  a  woman,  having  a  legal  settlement, 
marry  a  foreigner  or  other  person  not  having 
one,  and  he  die  without  having  gained  one, 
leaving  her  surviving,  has  she  any  settle- 
ment? and  if  so,  where  ? 
If  a  pauper,  resident  in  a  parish  where  he 
is  not  legally  settled,  become  chargeable, 
how  is  he  to  be  removed  to  the  parish  in 
which  he  is  legally  settled?  And  if  that 
parish  intend  to  dispute  the  settlement, 
how  and  before  whom  is  the  case  to  be 
tried?  And  if  the  tribunal  before  which 
the  trial  takes  place  cannot  decide  the 
case,  how  and  to  whom  is  the  decision 
referred  ? 

On  the  trial  of  an  appeal  against  an  order 
of  removal  of  a  pauper,  is  he  or  any  per- 
son who  is  liable  to  contribute  to  the  relief 
of  the  poor  of  the  parish  removing,  or  of 
the  parish  appealing,  a  competent  witness 
in  support  of  or  against  the  appeal? 
On  what  grounds,  and  in  what  manner,  can 
a  public  foot-path  be  turned,  diverted,  or 
stopped  up? 
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We  are  very  glad  to  find  '^  the  powers 
that  bif*  begin  to  take  the  same  view  of  these 
examioations  as  ourselves ;  we  do  not  deny 
their  utility,  and  under  a  different  govern- 
menty  or  Conrt  of  Examiners,  they  would  be 
of  essential  benefit,  tending  to  make  the 
profession  what  it  ought  to  be — to  make 
attornies  lawyers.  We  have  heard  some- 
where of  *'  an  officer  and  no  soldier,"  and 
we  at  every  turn  find  **  an  attorney 
and  DO  lawyer."  This  unwholesome  state 
of  things  will  continue  until  these  examina- 
tions are  placed  upon  another  and  a  better 
(a  sounder)  footing.  It  is  now  admitted, 
that  some  of  the  questions  at  the  last  exami- 
nation ^'  aire  easy  enough  to  all  but  the  eX' 
tretnely  idle,**    6o  we  have  repeatedly  said. 
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and  we  venture  to  assert  that  our  Problbmb, 
with  the  opening  we  give  our  subscribers  to 
answers,  have  done  and  will  continue  to  do 
more  good  to  the  students,  than  such  exa- 
minations would  do  if  made  once  a  week ; 
and  it  is  not  to  the  student  alone  that  these 
problems,  and  their  answers,  work  a  benefit, 
but  the  experienced  practitioner^  also,  finds 
in  them,  perhaps,  what  he  never  before  knew. 
The  question  is  not  ''  What  is  your  name?" 
answer,  "  John,"  but  it  embraces  a  subject, 
which,  when  answered,  the  reader  will  find 
tlie  whole  law  upon  that  subject  written  up  to 
the  day. 

As  an  instance  of  the  value  of  these  Pro- 
blems, not  only  to  students,  who  gain  know- 
ledge by  writing  them  up,  but  also  to  old 
practitioners  who  want  that  knowledge,  (be- 
cause they  have  neither  read  or  written  up, 
for  want  of  opportunity,)  an  industrious  sub- 
scriber answered  Problem  II,  upon  the  new 
Interpleader  Aet.  Here  the  reader  will 
find  all  the  decisions,  chapter  and  verse, 
upon  this  important  law ;  and  so  with  every 
problem.  We  do  not  select  this ;  it  happens 
to  be  open  before  us. 

It  appears  that  110  candidates  attended 
the  last  examination ;  106  were  considered 
as  qualified;  five  were  rejected,  and  four 
were  absent. 


COURT  OF  CHANCERY.— Iffly  2. 

In  re  Buckle,  a  Lunatic. 

Committees  of  Lunatics  estates  not  to  be 
allowed  in  future  monies  expended  for  the 
improvement  of  a  Lunatic's  estate^  without 
permission  of  the  Court, 

This  was  a  Petition  by  the  Committee  of  the 
Lunatic's  estate,  praying  the  Court  to  sanction 
the  expenditure  of  a  sum  of  money  he  had  laid 
out  in  improving  the  Lunatic's  estate  ;  a  similar 
disbursement  having  been  allowed  by  the  Vice- 
chancellor. 

The  Lord  Chancellor  observed,  that  the 
disbursement  had  been  sanctioned  by  the  Vice- 
chancellor,  as  one  of  the  Lords  Commissioners 
of  the  Great  Seal,  and  he  might  therefore  have 
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been  misled  by  a  previous  approbation  of  the 
Court.  His  Lordship,  however,  desired  it  niio[ht 
henceforth  be  distinctly  understood  and  publicly 
known,  that  he  could  not  allow  such  payment 
for  the  future  in  the  accounts  of  committees,  and 
they  would  make  them  at  their  peril,  unless  care 
were  taken  to  obtain  the  previous  permission  of 
the  Court 

Business  of  this  Cottrt. 
The  Lord  Chancellor  has  declared  that 
he  will  not  hold  any  Sittings  between  Easter 
and  Trinity  Terms.  This  however  now  de- 
pends upon  any  Order  that  may  be  made  by 
another  Lord  Chancellor, 

MatfS. 
Cases  waiting  for  Judgment. 

The  Lord  Chancellor  said  there  were  se- 
veral cases  waiting  for  judgment,  some  of  which 
were  very  heavy,  and  required  much  consideration. 
If  the  parties  assented,  he  would  dispose  of  them 
when  he  was  more  at  leisure  than  he  could  then 
be,  otherwise  he  would  make  arrangements  for 
determining  them  immediately. 

Mr.  K,  Bruce  said,  with  respect  to  **  Chap- 
man V,  Seveme,*'  and  some  others  in  which  he 
had  been  engaged,  the  parties  would  be  most 
anxious  to  have  his  Lordship's  decision,  and  they 
would  readily  afford  any  facility  in  their  power 
for  that  purpose. 

VICE-CHANCELLOR'S  COURT.— Afcy  2. 

Ward  r.  Arch. 

Practice —  Wliether  an  Order  will  be  granted 
to  substitute  service  of  an  Order  on  a 
Clerk  in  Court /or  service  on  a  DefeU' 
dantj  an  Officer  in  the  Navy  abroad. 

Mr.  K.  Bruce  moved  for  liberty  to  substitute 
service  of  execution  of  an  order  on  the  Clerk  in 
Court  of  Mr.  Dobie,  a  lieutenant  on  board  the 
Vanguard  at  Malta.  An  order  had  been  made 
some  time  ago  for  transferring  some  funds  into 
Court,  and  the  time  had  been  extended  in  expec- 
tation of  his  return.  He  contended  he  had  un- 
necessarily delayed  transfer  of  the  money,  as  he 
might  have  executed  a  power  of  attorney  for  the 
purpose ;  and  to  make  the  order  available  they 
now  sought  to  substitute  service  of  the  writ  of 
execution. 

Mr.  Stuart  opposed  the  motion,  and  said  Mr. 
Dobie*s  absence  was  purely  accidental,  as  the 
vessel  had  been  long  since  expected,  and  there 
was  no  pretence  for  treating  a  person  absent  on 


her  Majesty*8  service  as  an  absconding  party. 
There  was  no  authority  for  such  an  order. 

The  Vice-Chancbllor  said  the  Court  had 
made  orders  in  the  case  of  parties  absconding  or 
concealing  themselves,  but  he  recollected  no  in- 
stance of  such  an  order. 

Motion  refused  with  costs. 


ROLLS  COURT.— Ifoy  2. 

JoNss  V.  Broster. 

Injunction — Liability  of  the  Executrix  of 
an  Insolvent  Estate  to  a  Creditor's  Bi&, 
for  an  Injunction  to  restrain  interference. 

The  plaintiff  filed  this  bill  on  behalf  of  him« 
self  and  all  other  the  creditors  of  Thomas 
Broster,  deceased. 

Mr.  Pemberton  moved  for  an  injunction  to 
restrain  the  defendant,  Harriet  Elizabeth  Broster, 
who  was  the  daughter  and  sole  executrix  of  the 
deceased,  from  getting  in  or  receiving  any  more 
of  the  real  and  personal  estatate  of  Thomas 
Broster,  of  Wrexnam,  solicitor,  deceased,  and 
to  have  a  receiver  appointed,  on  the  ground  that 
the  defendant  had  neglected  to  pay  the  debts 
owing  by  the  testator.  He  died  in  January, 
1836,  having  left  a  will  dated  November,  1834, 
by  which  he  devised  every  thing  to  the  defend- 
ant, and  the  bill  alleged  that  his  property  con- 
sisted of  500/. ;  that  he  had  some  real  property; 
the  greater  part  of  the  furniture  the  defendant 
had  sold,  and  had  mortgaged  the  real  estate  for 
lOOZ.,  but  had  applied  none  of  the  proceeds  to 
the  payment  of  the  debts,  although  repeated  ap- 
plications had  been  made. 

Lord  Langdalb  said,  the  defendant  was  left 
executrix  and  devisee  of  an  estate  insufficient  to 
pay  the  debts  due  on  it,  and  she  carried  on  the 
testator's  farm  for  the  benefit  of  the  family,  when 
in  reality  she  was  not  entitled  to  anything  until 
all  debts  were  paid.  If  anything  was  due  to  the 
plaintiff,  it  would  be  sufficient  to  support  the 
bill.  This  must  be  adjudged  as  an  insolvent 
estate,  insufficient  to  pay  the  debts. 

Injunction  granted. 


Sandys  9.  Long  akd  others. 

Practice — Third  General  Order^  May  5, 
18S7 — As  to  irregularity  in  setting  down 
causes. 

Mr.  Cooper^  for  the  plaintiff,  moved  that  the 
entry  of  this  cause,  set  down  to  be  heard  at  the 
Rolls,  might  be  struck  out  of  the  cause-book  as 
having  been  improperly  entered.  The  affidavit 
stated,  that  the  cause  was  set  down  by  the  de- 
fendant Long  for  hearing  at  the  Rolls  on  the 
1 9th  of  April,  1838,  and  that  five  days  after- 
wards, on  the  23rd  of  April,  it  was  set  down  by 
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another  defendant  to  be  heard  before  the  Vice- 
Chancellor.  There  had  been  an  order  in  the 
cause  made  by  the  yice-Chaucellor,  and  a  ques- 
tion arose  whether,  under  the  terms  of  the  third 
general  order  made  on  the  5th  of  May,  1837, 
this  was  an  order  made  on  the  merits;  for  if  so, 
the  cause  could  only  be  set  down  before  the 
Vice-Chancellor.  One  of  the  defendants,  Isa- 
bella Long,  was  an  infant,  and  the  order  was  for 
removing  her  guardian  ad  litem  and  appointing 
another.  This  he  submitted  was  an  order  upon 
the  merits ;  and  as  it  was  made  by  the  Vice- 
Chancellor,  the  cause  could  only  be  set  down  for 
hearing  before  him.  The  present  suit  had  arisen 
out  of  a  suit  of  ^'  Long  v.  Long,"  which  had 
been  pending  20  years  ago,  and  the  present  bill 
prayed  that  it  might,  if  necessary,  be  considered 
as  supplemental  to  the  bill  in  the  first  suit.  A 
Mr.  Long  was  the  first  husband  of  Mrs.  Sandys, 
and  the  bill  alleged  that  there  was  a  mistake  in 
the  settlement  made  on  that  marriage,  and  prayed 
for  its  correction.  The  object  of  the  present  suit 
was  to  correct  that  settlement. 

Mr.  Girdiestone,  for  the  defendants,  opposed 
the  motion.  The  cause  was  set  down  for  hear- 
ing separately  by  two  of  the  defendants^  but  it 
had  not  been  set  down  by  the  plainti£P  at  all,  and 
probably  never  would.  The  bill  was  filed  in 
October,  1834,  the  answer  was  put  in  a  few 
weeks  afterwards,  and  no  further  steps  had  been 
taken  by  the  plamtiff.  The  two  grounds  for  the 
motion  were,  that  under  the  general  orders  of 
May,  1837,  there  had  been  an  order  by  the 
Vice-Chancellor  upon  the  merits,  and  that 
this  was  a  supplemental  bill,  and  the  original 
cause  bad  been  decided  by  the  Vice-Chan- 
cellor. The  order  had  nothing  to  do  with  the 
merits,  and  as  to  this  being  a  supplemented  suit, 
the  facts  were  tbese: — In  1821,  the  plaintiff, 
James  Sandys,  married  Robert  Long's  widow. 
There  was  one  child  of  the  first  marriage,  Isa- 
bella Long,  who  was  a  defendant  by  her  next 
friend  in  the  present  suit.  After  the  marriage 
with  Long,  there  was  a  settlement,  which,  of 
course,  was  voluntary ;  and  after  Long's  death, 
the  widow  married  Sandys,  and  the  onginal  will 
was  filed  to  set  it  aside.  A  decree  was  by  ar- 
rangement made  that  the  settlement  was  void, 
but  directing  a  reference  to  the  Master  to  report 
what,  under  the  circumstances  of  the  wife  sur- 
viving with  one  child,  would  be  a  proper  settle- 
ment. Proposals  were  taken  in  to  the  Master, 
and,  in  conformity  with  the  proposals,  a  settle- 
ment was  made.  The  bill  was  filed,  complaining 
of  this  settlement,  on  the  ground  that  the  inten- 
tions of  the  parties  of  the  first  marria^  had  not 
been  carriea  into  execution ;  but  this  was  an 
original  complaint,  and  not  a  supplemental  bill, 
for  the  original  settlement  had  been  completely 
set  aside. 


Lord  Lakgdalb.— ^There  were  subsequent 
circumstances  in  the  second  bill  which  raised 
new  equities,  but  still  the  object  of  the  second 
bill  was  to  carry  into  execution  the  original 
decree.     He  must,  therefore,  grant  the  order. 

Mr.  Cooper  said,  he  should  not  ask  for  costs, 
but  the  defendants  must  consider  they  were 
leniently  treated. 

Lord  Lakgdale. — I  do  not  think  so.  The 
motion  has  been  delayed  until  the  cause  was 
coming  on  to  be  heard.  It  ought  to  have  been 
made  earlier.  The  costs  must  be  costs  in  the 
cause.  His  Lordship  added,  that  he  would 
endeavour  to  remove  any  doubts  as  to  the  con- 
struction of  the  order  of  May,  1837. 

QUEEN'S  BENCH.— 4>n7  27. 

Sittings  in  Sanco, 
Stockdale  v.  Hansard. 
Libel. — Breach  of  Privilege — Whether  the 
House  of  Cotnmons  may  order  the  pMi" 
cation  of  their  proceedings ^  which  contains 
matter  of  Libel  against  individuals^  and 
that  it  is  a  high  breach  of  privilege  to  bring 
such  Libel  in  question  before  any  Court  of 
Judicature, 

{Continued  from  p.  13.^ 

Mr.  Carrington  here  read  several  extracts 
firom  the  journals  of  the  House  of  Commons 
during  the  last  century,  in  which  there  were  cases 
of  breach  of  privilege.  There  were  in  one  year 
five  cases  for  serving  processes  on  Members, 
twenty-four  cases  of  trespass;  one  person  for 
killing  Lord  Galway's  rabbits;  one  for  fishing 
in  Mr.  JoUiffe's  pond ;  one,  the  case  of  an  attor- 
ney, who  presented  a  bill  of  costs  which  was 
considered  to  be  extravagant,  and  he  was  com* 
mitted  for  a  breach  of  privilege. 

Mr.  Curwood  continued. — Is  it  for  a  mo- 
ment to  be  urged  that  a  body  who  reports 
these  things  for  a  breach  of  privilege  is  not  to 
have  their  judgment  questioned  ?  What  will  be 
the  question  of  all  of  us  if  this  Court  should  de- 
cide that  whatever  the  House  of  Commons 
chooses  to  vote  that  we  must  abide  by,  though 
it  has  superseded  all  law.  A  late  noble  Chan- 
cellor, not  merely  a  lawyer  but  a  statesman  and  a 
scholar,  and  a  man  of  most  enlightened  under- 
standing, in  his  court  declared  his  resolution  that 
the  law  should  supersede  this  sort  of  privilege 
claimed  by  the  House  of  Commons.  In  the  case 
of  Mr.  Long  Wellesley,  who  was  committed  by 
Lord  Brougham  for  a  breach  of  privilege  in  his 
court,  he  would  not  allow  Mr.  Wellesley  his  pri- 
vilege of  Parliament,  for  though  it  was  consi- 
dered to  extend  to  particular  circumstances,  yet 
this  noble  and  learned  judge  took  upon  himself 
to  declare  that  contempt  of  his  court  was  punish- 
able by  him,  and  he  would  not  allow  him  the 
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pmilege  of  a  Member  of  Parliament.  This  has 
been  assuming  something  formidable  in  the  name 
of  the  House  of  Commons ;  they  have  great 
powers,  and  have  exercised  them  many  times  in 
a  tyrannical  way,  but  it  is  a  spectre  which  to  the 
imagination  may  be  an  object  of  terror,  but  meet 
the  phantom  with  boldness,  and  it  melts  into 
thin  air.  My  Lords^  this  is  a  great  constitu- 
tional question;  it  is  whether  tne  House  of 
Commons  shall  assume  the  whole  legislative 
power,  whether  they  are  to  supersede  the  law  at 
their  own  pleasure,  for  such  must  be  the  neces- 
sary consequence  if  this  privilege  is  to  be  estab- 
lished. My  Lords,  I  trust  to  the  name  of  Lords 
Holt  and  Hale,  and  the  names  of  your  Lordships 
will  be  added,  and  will  make  another  star  in  the 
constellation  which  posterity  will  look  up  to  with 
gratitude  and  admiration.  My  Lords,  I  have 
stated  the  broad  principle  upon  which  I  rely,  and 
shall  now  wait  to  bear  what  my  learned  friend 
says.  I  have  had  a  task  imposed  upon  me  which 
I  dared  not  shrink  from,  though  i  have  come  to 
it  with  a  mind  distressed  by  domestic  affliction ; 
my  sight  is  nearly  gone,  and  when  I  retire  firom 
your  Lordships'  court,  I  shall  undergo  an  ope- 
ration, which  i  trust  may  in  some  degree  restore 
me;  but,  be  my  days  of  darkness  and  misery 
few  or  many,  it  will  be  a  consolation  to  me  that 
my  last  efforts  in  my  professional  career  were 
applied  in  the  defence  of  the  laws  and  liberties  of 
my  country. 

The  Attomey-QenercA. — My  Lords,  I  repre^ 
flent  here  the  House  of  Commons  of  the  United 
Kingdom,who  are  called  before  an  inferior  tribunal 
for  making  public  that  which  they  thought  was 
essential  to  the  discharge  of  their  legislative 
functions ;  for  exercising  a  power  and  privilege 
which  they  have  enjoyed  from  ancient  times — 
long  before  the  Revolution — which  is  recognised 
by  the  Bill  of  Rights,  and  which,  since  the  re- 
volution, has  never  been  questioned  by  any  one 
but  Mr.  Slockdale.  They  are  called  in  question 
for  having  made  public  an  abuse  requiring,  if  it 
does  exist,  a  legislative  remedy,  and  for  which 
the  public  mind  ought  to  be  prepared.  They 
are  called  upon  to  repel  a  presumption  of  malice^ 
and  to  shew  that  they  could  have  no  improper 
motive  for  making  public  that  which  they  thought 
was  material  for  the  information  of  the  co||rimu- 
nity.  The  House  of  Commons,  representing  the 
third  estate  of  the  realm,  having  with  the  Lords 
and  the  Queen,  supreme  legislative  authority, 
having  by  their  own  privileges  and  power  a  right 
to  inquire  into  the  administration  of  justice,  and 
to  superintend  all  inferior  tribunals,  are  called 
upon  now  to  discuss  the  extent  of  the  limits  of 
the  privileges  and  powers  which  they  claim  to 
possess.  My  Lords,  they  are  called  upon  to 
defend  that  which  they  consider  to  be  essential 
for  the  due  performance  of  their  legislative  and 


their  inquisitorial  powers.  My  Lords,  the  iro« 
portance  of  that  to  the  public  greatly  inereases 
my  anxiety ;  it  is  now,  so  far  as  the  judgment  of 
this  Court  extends,  to  be  decided  whether  there 

I  shall  be  a  free  intercourse  between  the  constitu- 
ent and  the  representative  body — whether  the 
representatives  of  the  people  can  freely  communi- 
cate to  their  constituents  the  information  which 
they  deem  essential  to  the  public  welfare.  My 
Lords,  this  is  not  a  question  respecting  any  per^ 
sonal  immunities  claimed  by  Members  of  the 
House  of  Commons — ^this  is  not  a  question  re- 
specting the  exemption  from  arrest  for  debt,  or 
whether  they  are  liable  to  be  sued  when  Par- 
liament is  sitting,  or  whether  their  goods  are  free, 
or  any  personal  advantage  which  might  arise  to 
them  individually.  From  this  privilege,  which 
is  now  called  in  question,  no  individual  Member 
of  the  House  of  Commons  can  derive  the  small- 
est personal  advantage ;  it  is  claimed  and  asserted 
only  for  the  public  good.  l*he  House  of  Com- 
mons has  long  felt  that  it  would  not  have  pro- 
perly discharged  either  its  legislative  or  its  inqui- 
sitorial powers,  without  freely  communicating  to 
the  public  the  grounds  upon  which  it  proceeds. 
This  is  not  a  country  m  which  it  can  be  said 
that  the  people  have  nothing  to  do  with  the  laws 
but  to  obey  them ;  that  laws  inay  be  obeyed,  the 
grounds  upon  which  they  are  made  must  be  un- 
derstood, must  be  approved  of,  then  the  laws 
will  be  respected,  and  will  be  observed.  My 
Lords,  it  is  for  the  public  good  alone  that  this 
privilege  has  existed,  and  ought  to  exist.  To 
this  privilege  is  applicable  in  a  peculiar  manner 
the  language  employed  in  an  aiddress  by  both 
Houses  of  Parliament  to  the  Throne,  in  the 
rime  of  Charles  I. :— •*  The  rights  and  privileges 
of  Parliament  are  the  birthright  and  inheritance 
not  only  of  themselves,  but  of  the  whole  king- 
dom, to  which  every  one  of  your  Majesty's  sub- 
jects is  entitled,  the  maintenance  and  preserva- 
tion whereof  doth  highly  conduce  to  the  public 
peace  and  prosperity  of  your  Majesty,  and  all 
your  people."  My  Lords,  my  anxiety  on  the 
subject  is  greatly  increased  by  considering  the 
responsibility  which  I  have  incurred.  Mv  Lords, 
the  House  of  Commons  most  undoubtedly  have 
instructed  me  to  appear  in  this  action,  but  with- 
out meaning  to  submit  their  privileges  to  the 
decision  of  any  other  tribunal  except  the  House 
of  Commons.  My  Lords,  they  still  claim  to  be 
the  sole  and  exclusive  judges  of  their  own  privi- 
leges, but  they  have  thought  that  your  Lordships 
should  be  informed  in  the  manner  I  should  think 
most  expedient  and  becoming,  that  the  act  com- 
plained of  was  done  by  their  command  and  their 
authority  in  the  exercise  of  the  privilege  which 
they  assert. 

(  To  he  continued,) 
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COURT  OP  COMMON  PLEAS— Jfoy^. 

Mills  v.  Fowkes. 

Statute  of  LimitatioTU — Money  paid  into 
Court—Rightofa  Creditor  to  appropi-iate 
a  payment  made  by  a  debtor  generally  to 
whatever  account  it  best  suits  his  interests 
to  select, — Quaere.  May  he  apply  it  in  sa- 
abaction  of  a  debt  barred  by  the  Statute 
of  Limitations  7 

The  action  in  this  case  had  been  brought  to 
recover  the  amount  of  two  accounts,  one  of  which 
was  of  more  than  six  years'  standing,  and  the 
other  of  less.  The  defendant  pleaded  the  Statute 
of  Limitations  as  to  the  first;  and  as  to  the 
second,  he  paid  the  amount  into  court  except 
the  sum  of  xl5, — he  having  paid  the  latter  sum 
to  the  plaintiff  in  the  year  1 837,  generally,  with- 
out reference  to  the  one  account  or  the  other. 
1  he  cause  having  been  referred  to  a  gentleman  at 
the  bar,  the  arbitrator  found  the  facts  specially 
for  the  opinion  of  the  Court. 

The  Court  decided,  that  as  the  defendant  had 
not  p>aid  the  JC15.  to  the  plaintiff  expressly  on 
account  of  the  old  debt,  there  was  nothing  from 
which  an  intention  on  his  part  could  be  inferred 
to  uke  that  old  debt  out  of  the  statute  of  limita- 
tions, and  therefore  as  to  that  part  of  the  case  the 
plaintiff  could  not  recover ;  but  as  the  law  em- 
powered a  creditor  to  appropriate  a  payment 
made  bj  a  debtor  generally,  to  whatever  aceount 
it  best  suited  his  interests  to  select,  and  as  it  was 
clearly  the  interest  of  the  plaintiff  to  appropriate 
this  payment  of  the  £15.  to  the  old  account, 
which  was  barred  by  the  Statute,  he  must  be 
taken  to  have  done  so ;  and  consequently  the  sum 
paid  into  Court  in  respect  of  the  new  account  was 
£  1 5.  short  of  the  proper  amount ;  the  plaintiff 
was  therefore  entitled  to  judgment  for  the  sum 
of  £15. 


BAIL  COURT.— ifay  2. 

{^Before  WiUiumsy  J,) 

ReGINA  V,  TRUdTEBS,   SWAIVSEA  HaRBOUR. 

3Iandamus — Writ  for  commanding  Defend- 
ant to  pay  Money ^  and  the  return  statina 
inabimy  to  do  so, — Whether  return  shall 
be  quashed  as  frivolous  ? 

A  Mandamus  had  issued*  commandiag  the 
defendants  to  pay  to  Thomas  Starling  Benson 
j£  10,34 1.,  as  compensation  for  some  land  of  his 
which  they  had  taken  for  the  purposes  of  their 
trust.  The  return  to  the  writ  merely  staled  that 
the  defgndaats  were  unable  to  pay  the  moneyi  in 
consequence  of  their  not  possessing  a  sum  of 
money  belonging  to  the  trust  funds  adequate  to 
the  payment. 

Sir  F,  Pollock  now  applied  for  a  rule,  calling 


'upon  the  defendants  to  show  cause  why  this 
return  should  not  be  quashed,  as  being  self-eyi- 
dently  frivolous.  It  was  consistent  with  this  re- 
turn that  they  may  in  fact  have  ^£10,340.  of 
fbnds  belonging  to  the  trust,  although  they  may 
not  have  x  10,341.,  and  at  any  rate  they  pos- 
sessed under  the  statute  a  power  of  raising  money 
by  every  way  which  could  be  resorted  to  by  such 
a  body.  Instead,  however,  of  using  those  powers 
for  the  purpose  of  complying  with  the  exigency  of 
the  writ,  they  attempted  to  make  some  bargain 
with  Mr.  Benson.  The  land  which  they  had 
taken  from  him  was  used  for  making  a  cross  cut 
into  the  harbour,  but  the  cut  was  not  navigable. 
The  jury  had.  it  seems,  thought  that  the  fact  of 
the  cut  not  being  navigable,  was  a  reason  why 
they  should  enhance  the  amount  of  compensa- 
tion, as  they  believed,  on  the  other  hand,  that  if 
the  cut  had  been  traversable  by  vessels,  the  ad- 
vantage which  Mr.  Benson  would  derive  from 
that  circumstance,  ought  to  be  taken  into  aceount 
in  settling  the  compensation.  In  these  circum- 
stances the  trustees  offered  to  pay  Mr.  Benson 
the  money,  on  condition  that  he  would  under- 
take to  repay  them  something  if  they  should 
make  the  cut  navigable,  but  nothing  otherwise. 
Mr.  Benson  had,  however^  declined  to  make  any 
terms,  believing  himself  to  be  entitled  to  the 
money  without  condition.  In  the  mean  time  the 
adjournment  of  payment  was  entirely  for  the  ad- 
vantage of  the  trustees,  as  they  were  not  liaUe  to 
interest;  so  that  any  litigation  to  which  they 
may  be  exposed,  was  abundantly  countervailed 
by  the  advanta^  of  retaining  the  money  in  their 
hands. 

Return  quashed. 

COURT  OF  EXCHEQUER.— Mgy  2. 
Sittings  in  Banc&, 

BORTHWICK  9,   RAVBKSCHOrr. 

Praetice^^IHstringas  to  compel  Appearance 
—  Variance  in  proceedings  sujfficient  to  set 
them  aside, 

Mr.  Humphry  shewed  cause  against  a  Rule 
Nisi  that  had  been  obtained  to  set  aside  a  Dis- 
tringas that  had  been  issued  to  compel  the  ap- 
pearance of  the  defendant.  He  tooR  a  prelimi- 
nary objection  to  the  sufficiency  of  the  allidavits 
ott  which  the  rale  bad  been  granted,  which  it 
seemed  were  entitled  in  a  cause  of  '*  Borthwick 
V.  Humphrey  A.  Ravenscrofl,"  sued  as  Hum- 
phrey Ravenscrofc.  As  there  was  no  such  cause 
at  aU,  the  Christian  name  of  the  plaintiff  was 
omitted,  and  the  defendant  ought  to  have  been 
described  as  he  was  named  in  the  writ  of  sum- 
mons; for  though  he  might  have  been  impro- 
perly sued,  yet  the  cause  ought  to  be  entitled  in 
the  form  there  used,  until  the  defendant  had  ap- 
peared and  set  himself  right  before  the  Court. 
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Mr.  Grajff  contra^  replied  that  the  variance 
was  immaterial ;  that  the  cause  was  properlj  de- 
scribed as  *^  Borthwick  v.  Ravenscroft ; '  bat 

The  Court  decided  in  favovr  of  the  objectioD, 
and  discharged  the  rule  on  the  ground  taken  by 
the  learned  counsel  for  the  plaintiff. 

Rule  discharged. 

MayS. 
Sittings  in  Equity,  he^ore  Lord  Abikger. 

DIXON    AND    OTHERS  V,    SNOWBALL. 

Practice. — Amending  and  lU'^fmending 

Bills. — iferv  Paint. 

Mr.  SimpJnnson  moved,  on  the  part  of  the 
defendant,  that  an  order  obtained  by  the  plain- 
tiffs on  the  24th  of  April  might  be  discharged 
for  irregularity.  He  said  the  bill  was  filed  by 
the  plaintiffs,  as  personal  representatives  of 
Joseph  Snowball,  deceased,  against  the  present 
defendant,  and  the  object  of  the  bill  was  to 
charge  the  defendant  with  having  been  receiver 
and  manager  of  the  estates  of  the  testator,  and 
calling  upon  him  to  account  for  his  management. 
The  defendant  put  in  his  answer,  denying  the 
fact  of  his  agency.  The  bill  was  not  proceeded 
with,  and  the  ciefendant  obtained  an  order  to 
dismiss  the  bill  for  want  of  prosecution.  The 
plaintiffs  applied  for  leave  to  amend  their  bill, 
but  the  application  was  rejected  with  costs,  upon 
which  the  plaintiffs  filed  a  replication,  and 
thereupon  obtained  leave  to  amend  their  bill, 
upon  an  undertaking  to  state  the  amendments 
and  to  speed  the  cause.  To  the  amended  bill, 
which  totally  varied  the  original  bill,  the  de- 
fendant put  in  an  answer,  to  which  the  plaintiffs 
took  exceptions.  The  defendant  admitted  the 
exceptions,  and  the  plaintiffs,  upon  this  admis- 
sion, applied  to  the  Court  ex  parte,  and  ob- 
tained an  order  to  reamend  their  bill.  This  was 
the  order  which  he  applied  to  discharge,  as  there 
was  nothing  either  in  equity  or  practice  to  justify 
such  an  order. 

Lord  Abinobr  said,  that  if  there  was  no  rule 
upon  this  pointy  it  was  left  to  his  discretion  to 
establish  a  rule.  The  order  to  amend,  in  the 
first  instance,  was  made  upon  special  application, 
and  implied  that  the  plaintiffs  had  been  guilty 
of  some  delay.  Although  the  Court  would  pass 
over  that,  and  allow  the  plaintiffs  to  amend  upon 
special  application,  he  could  not  say  that  an 
exceptionsl  answer  of  the  defendant  pui|[ed  the 
oriffinal  delay,  the  foundation  of  the  obligation 
and  restraint  upon  them  being,  that  they  uiould 
not  amend  without  the  leave  of  the  Court,  and 
without  stating  the  grounds  of  amendment,  so 
that  the  Court  might  see  that  they  were  mate- 
rial. It  seemed  to  him,  therefore,  that  unless 
there  was  some  decided  case  to  settle  the  practice, 
for  it  was  a  mere  question  of  practice,  if,  after 


an  order  was  made  thai  a  party  should  amend, 
upon  stating  his  amendments  to  show  that  they 
were  material,  which  order  implied  that  he  had 
been  guilty  of  some  delay,  and  that  if  afterwards, 
upon  those  amendments,  an  answer  was  put  in, 
to  which  exceptions  were  allowed,  and  there  was 
occasion  to  make  further  amendments,  he  ought 
to  enable  the  Court  to  see  that  those  amend- 
ments arose  from  the  answer  put  in  containing 
facts  that  were  unknown  before.  How  other- 
wise could  the  Court  know  that  the  facts  dis- 
closed were  not  well  known  before,  and  that  the 
plaintiffs  were  not  proceeding  in  their  system  of 
delay  ?  It  was  a  mere  matter  of  form,  but  he 
thought  that  the  order  ought  to  be  discharged, 
with  liberty  to  the  plaintiff  to  make  special  ap- 
plication to  mend,  and  that  as  the  point  was 
new,  the  costs  ought  to  he  costs  in  the  cause. 

Maye. 
The  Canadian  Prisoners  9.  The  Gaoler 

OF   LlYERPOOL. 

Habeas  Corpus« 
Informal  Return — W/tether  the  CauH  wUl 
discharge  a  prisoner  upon  Habeas  Corpus, 
though  the  return  he  informal^  or  shall  go 
into  matter  foreign  to  the  questions  of  de- 
tainer? 

We  refer  our  readers  to  the  Report  we 
have  already  given  of  this  case  (a),  when 
the  preliminary  question  was  raised  by 
the  Attorney-General  before  the  Court  of 
Queen's  Bench  upon  <'  the  Power  of  a  single 
Judge  to  sign  the  writ  of  Habeas  Corpus 
in  Tacation,**  and  also  to  our  observations, 
in  which  we  fully  entered  upon  the  ques- 
tion (&),  after  it  had  been  disposed  of  bj 
Lord  Denman. 

The  present  application  then  followed  upon 
the  legality  of  the  detainer  of  the  prisoners  by 
the  Gaoler  of  Liverpool,  and  the  informality  of 
the  return  to  the  wnt  of  Habeas  Corpus,  and 
this  mominff  Lord  Abinger  deliyered  the 
judgment  of  the  Court. 

His  Lordship  said — ^This  is  a  case  of  a  Habeas 
Corpus  to  the  gaoler  of  Liyerpool,  on  the  return 
to  which  a  motion  has  been  made  to  disdiaige 
the  prisoners.  The  Court  is  bound  to  look  at 
the  substance  of  the  return ;  if  it  contains  suffi- 
cient matter  in  substance  to  show  that  cbe 
prisoner  is  lawfully  detained,  we  cannot  disehaige 
nim  upon  Habeas  Coipus,  though  the  return 


(a)  See  ante  Vol.  1 .  pp.  184.  20l^See  also  id.  aOflL 
<d}8eeaataVoLl.p.l|n. 
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should  IB  some  respects  be  iDfonnal,  or  should 
go  into  matter  not  essential  to  the  question.  The 
return  then  in  substance  is  this — ^that  by  an  Act 
of  the  Legislature  In  Upper  Canada,  the  Lieute- 
nant-GoTemcNr,  with  the  advice  of  the  Executiye 
Council  of  that  province,  was  enabled  to  grant  a 
pardon  under  the  great  seal,  upon  such  terms  as 
might  appear  proper  to  such  persons  then  under 
charge  of  high  treason  committed  in  that  pro- 
vince as  should  petition  the  Lieutenant-Governor 
before  their  arraignment,  praying  for  pardon,  and 
that  the  ssme  act  provides  that  in  case  any  per- 
sons should  be  pardoned  under  that  act  upon 
condition  of  being  transported  or  banishing  him- 
self from  that  province  either  for  life  or  fer  any 
term  of  years,  such  person,  if  he  should  return  to 
the  province  before  the  period  of  his  transports' 
tion  or  banishment,  should  be  guilty  of  felony, 
and  liable  to  suffer  death ;  that  after  the  passing 
of  that  act  the  prisoner  was  duly  indicted  at  a 
special  court  of  Oyer  and  Terminer,  held  by 
authority  of  another  act  of  the  same  Legislature; 
for  the  crime  of  high  treason ;  that  before  his 
arraignment,  in  accordance  with  the  statute,  the 
prisoner    petitioned    the   Lieutenant-Governor, 
confessing   his    guilt    of  the    treason   charged 
against  him,  and  praying  that  Her  Majesty's 
pardon    ought    to  be   extended  to  him   upon 
such  conditions    as  the    Lieutenant-Governor, 
by  and  with  the  advice  of  the  Executive  Council, 
should   see  fit;    that  the   Lieutenant-Governor 
did,  with  the  advice  of  the  Council,  consent  that 
Her  Majesty's  mercy  should  be  extended  to  him 
upon  condition  that  he  should  be  transported  and 
remain  transported  to  Her  Majesty's  colony  of 
Van  Diemens  Land  for  the  term  of  14  years 
next   ensuing  the   date  of  his  arrival  at  Van 
Diemen's  Land,  to  which  terms  and  conditions 
the  prisoner  assented,  and  therefore  the  Lieute- 
nant-Governor did,  by  letters  patent  under  the 
seal  of  the  province,  remit  and  release  the  pri- 
soner from  all  and  every  punishment  that  might 
be  inflicted  upon  him  by  reason  of  the  said  trea- 
son so  confessed,  upon  the  condition,  neverthe- 
less, that  he  should  be  and  remain  transported 
for  the  term  aforesaid.     The  return  then  states, 
that  there  being   no   means  of  conveying  the 
prisoner  directly  from  Upper   Canada   to   Van 
Diemen's  Land,  it  became  necessarv  to  convey 
him  first  to  Quebec,  in  Lower  Canada,  and  then 
to  England,  for  the  purpose  of  transporting  him 
to  Van  Diemen^s  Land,  and  that  accordingly  he 
was  transmitted,  by  authority  of  the  Lieutenant- 
Governor   of   Upper  Canada  to   Quebec,  and 
thence,  by  authority  of  the  Executive  Govern- 
ment there,-  which  issued  letters  patent  in  the 
name  of  Her  Majesty,  to  command  that  the  pri- 
soner should  be  delivered  to  Digby  Martin,  the 
master  of  the  bark  Captain  Ross,  to  be  by  him 
conveyed  to  England,  to  such  place  as  Her  Ma- 
jesty should  think  fit,  to  the  end  that  he  might 


thence  be  transported  to  Van  Diemen's  I^nd: 
that  Digby  Martin  accordingly  brought  him  to 
Liverpool,  the  same  being  the  place  which  seemed 
fit  to  Her  Majesty,  and  which  was  the  most 
proper  place  for  the  purpose,  and  there  delivered 
him  to  the  gaoler  of  Liverpool,  who  retains  him 
in  his  custody   whilst  means  are  preparing  to 
transport  him  to  Van   Diemen's   Land.     This 
is  the  substance  of  the  return,  against  which 
many  ingenious  objections  have  been  urged,  the 
principal  of  which  seem  to  be,  that  the  Legislature 
of  Upper  Canada  had  no  authority  to  make  any 
such  law  ;  that  if  they  had,  it  could  be  binding 
only  within  the  precincts  of  that  province  ;  that 
it  could  communicate  no  authority  to  any  person 
out  of  that  province,  and  therefore  could  give 
none  to  the  gaoler  of  Liverpool ;  that  even  if  it 
could  have  that  effect,  the  pardon  granted  under 
that  law  being  conditional,  it  was  not  competent 
to  the  prisoner  to  accept  a  pardon,  whereby  he 
submitted  himself  to  imprisonment  or  transpor- 
tation, or  that  if  it  were  competent  to  him  to  ac- 
cept a  pardon  with  such  a  condition,  he  has  still 
a  right  to  retract  his  consent,  and  to  be  set  free 
horn  the  obligation  imposed  upon  him  by  the 
condition.     All  these  topics  have  been  elabo- 
rately argued  on  both  sides,  and  have  received 
due  attention  from  the  Court ;  but  in  the  view 
which  we  take  of  the  case,  we  do  not  think  it 
necessary  to  pronounce  any  opinion  upon  them. 
If  the  condition  upon  which  alone  the  pardon 
was  granted  be  void,  the  pardon  must  also  be 
void.     If  the   condition    were  lawful,  but  the 
prisoner  did  not  assent  to  it,  nor  submit  to  be 
transported,  he  cannot  have  the  benefit  of  the 
pardon ;  or  if,  having  assented  to  it,  his  assent  be 
revokable,  we  must  consider  him   to  have  re- 
tracted it  by  this  application  to  be  set  at  liberty, 
in  which  case  he  is  equally  unable  to  avail  him- 
self of  the  pardon.     Looking  then  at  the  return, 
the  position  of  the  prisoner  appears  to  be  this, 
that  he  has  been  indicted  for  nigh  treason  com- 
mitted in  Canada  sgainst  Her  Majesty ;  that  he 
has  confessed  himself  guilty  of  that  treason  ;  that 
he  is  liable  to  be  tried  for  it  in  England ;  that  he 
cannot  plead  the  pardon  which  he  has  renounced; 
end  that  he  is  now  in  the  custody  of  the  gaoler 
of  Liverpool  under  such  circumstances  as  would 
justify  any  subject  of  the  Crown  in  England  in 
taking  and  detaining  him  in  custody,  tOl  he  be 
dealt  with  according  to  law.     Any  subject  who 
held  him  in  custody  with  a  knowledge  of  these 
circumstances  would  be  guilty  of  a  crime  in  aid- 
ing and  assisting  his  escape,  if  he  be  permitted 
to  go  at  large  without  lawful  authority.     How 
then  can  we  order  the  gaoler  of  Liverpool,  or  any 
other  person  who  has  him  in  custody  with  know- 
ledge of  these  circumstances,  let  him  go  at  large  ? 
If  the  prisoner  cannot  be  lawfully  transported 
under  his  present  circumstances,  it  is  to  be  pre- 
sumed that  the  Government,  upon  being  so  cer- 
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tifiedy  will  take  proper  measures  for  prosecuting 
him  for  the  crime  of  treason  in  England.  For 
these  reasons  we  are  of  opinion  that  the  prison- 
ers must  be  remanded. 

The  prisoners  were  removed  by  Mr.  Batchelor 
(the  Gaoler  of  Liverpool). 

COURT  OF  BANKEUPTCY.— Jfay  4. 

Rb  Lbwik,  a  Bankrupt. 
Jurisdiction  of  the  Court — No  power  for  a 
Judge  or    Commiuioner  sitting  ahne  to 
enforce  obedience  to  its  Orders, 

In  this  case  the  assignees  applied  to  have  se- 
veral witnesses  examined  separate  from  each 
other. 

Mr.  Humphreys  appeared  for  the  assignees, 
and  applied  to  the  Commissioner  to  order  some 
of  the  witnesses  who  were  not  under  examination 
to  withdraw. 

Mr.  Isaacs  said,  that  his  clients  were  mate- 
rially interested  in  this  examination,  and  with  all 
possible  respect,  as  Mr.  Commissioner  Evans 
had  said,  that  the  Commissioner  sitting  singly 
had  no  power  to  enforce  an  order  for  the  with- 
drawal of  any  witnesses,  the  witnesses  in  attend- 
ance must  decline  to  withdraw. 

Mr.  Humphreys  urged  that  the  interests  of 
justice  and  the  creditors  required  that  the  wit- 
nesses should  be  examined  privately,  and  though 
he  felt  the  inconvenience  to  which  it  might  lead 
if  examinations  of  this  sort  were  to  be  taken  be- 
fore a  subdivision  court,  he  must  pray  an  ad- 
journment to  a  subdivision  Court,  which  Court 
had  the  power  of  enforcing  its  own  orders.  He 
should  propose  to  take  the  opinion  of  a  subdi- 
vision Court  whether  it  could  not  order  that  no 
vritnesses  but  the  one  under  examination  should 
attend  before  the  single  Commissioner,  so  as  to 
make  a  breach  of  that  order  a  contempt  of  the 
subdivision  Court. 

Mr.  Commissioner  Holroyd  said,  he  could 
but  lament  that  the  Court  of  Bankruptcy  was 
allowed  to  remain  in  so  inefficient  a  state  as  it 
had  been  placed  in  by  the  statute  5  and  6  Wil- 
liam IV.  cap.  29,  sec.  25,  by  which  it  was 
enacted  that  a  Judge  or  Commissioner  sitting 
alone  should  have  idl  the  power  of  a  court  of 
record,  except  that  (which  was  incident  to  the 
lowest  court  of  record  in  the  kingdom)  of  com- 
mitting or  imposing  a  fine  for  contempt  of  its 
order.  He  (the  learned  Commissioner)  had 
power  to  order  the  withdrawal  of  a  witness  not 
under  examination,  but  if  the  witness  declined  to 
comply  with  such  order,  as  in  the  present  in- 
stance, his  Honour  had  no  power  ot  enforcing 
his  own  order.  It  was  true  that  the  contempt  of 
a  Commissioner  sitting  alone  was  by  the  section 
referred  to  made  cognizable  by  the  Court  of  Re- 
view, which  Court  might  deal  with  it  as  a  con- 


tempt of  the  Court  of  Review.  But  the  refe* 
rence  to  that  Court  of  the  cooaempt  of  a  Com- 
missioner sitting  alone  was  inefficient  for  the 
purpose  intended,  and  impraettcable.  Such  a 
course  would  be  wholly  inconsistent  with  the 
immediate  and  effectual  exercise  of  the  duties  of 
a  Commissioner  sitting  alone,  and  must  always 
be  at  the  hazaid  of  ddfeating  the  object  of  the 
examination,  where  such  object  was  the  disco- 
very of  the  property  of  a  bankrapt,  or  the  detec- 
tion of  fraud.  The  law  in  bankruptcy  ought  to 
be  administered  in  a  vigorous,  able,  asid  efficient 
tribunal,  but  no  Court  could  have  these  requisite 
qualifications  which  had  not  the  power  of  pre- 
venting obstruction  to  the  performance  of  its  du- 
ties. Under  the  circumstances,  he  (the  learned 
Commissioner)  would  comply  with  the  applica- 
tion of  Mr.  Humphreys,  and  adjourn  the  exami- 
nation to  a  subdivision  Court,  but  he  could  not 
but  feel  that  it  would  tend  to  manifest  inconve- 
nience and  probable  hindrance  and  delay  to  the 
general  business  of  the  Court,  if  private  exami- 
nations of  this  sort  were  to  be  thrown  upon  the 
subdivision  Courts,  besides  the  great  additional 
expense  that  would  be  thereby  occasioned.  The 
question  generally  deserved  serious  considerabon 


PREROGATIVE  COURT— Jfi^  3. 
Mt7Ndt  v.  Slaughtbr. 
New  Will  Act,  Sect.  \7.  ^Whether  an  Exe- 
cutor and  Legatee  having  intermeddled 
with  the  effects^  and  then  renounced  and 
assigned  his  Legacy^  is  a  competent  wit" 
ness? 

This  cause  came  on  to  be  heard  upon  an  ob- 
jection to  the  competency  of  a  witness,  who  was 
named  executor,  and  had  intermeddled  with  the 
testator's  effects,  afterwards  renounced,  and 
assigned  his  Legacy. 

After  hearing  the  argument  of  the  Queen*s 
Advocate  and  Dr.  Robertson^  in  support  of  the 
objection,  • 

Sir  H.  JsNNBR  stopped  Dr.  Addams  on  the 
other  side,  and  was  of  opinion  that,  under  the 
17th  section  of  the  new  act,  the  party  having 
been  permitted  to  renounce  (though  it  now  ap- 
peared, of  which  fact  the  Court  was  not  aware  in 
the  first  instance,  that  he  had  intermeddled  with 
the  effects),  and  having  assigned  his  legacy,  was 
a  competent  witness,  and  overruled  the  objection. 


Re  Charlotte  Wickey,  Widow ^  deceased. 
New  Will  Act,  Sec.  21. — Validity  of  Ob- 

literations,  InterlineationSj  or  Alterations 

in  a  Will. 

Mrs.  Wickey  made  her  will,  dated  in  July 
1835,  and  a  codicil  dated  in  May  1837.  There 
were  several  alterations  and  interlineations  made 
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by  the  deceased  in  her  own  hand  writing,  in  the 
will,  but  when  they  were  made  did  not  appear, 
and  upon  application  being  made  for  probate  by 
Dr.  NiCHoLL,  he  contended  that  the  burthen  of 
proof  was  thrown  on  the  party  who  contended 
that  the  alterations  are  not  to  have  effect. 

Sir  H.  Jrnver  said,  the  construction  of  the 
21  St  Sect,  of  the  Act,  has  hitherto  been  the 
other  way ;  and  that  alterations  are  not  valid, 
except  the  words  are  so  completely  obliterated, 
that  it  cannot  be  made  out  what  they  originally 
were.  Probate  is  then  granted  as  if  they  were 
blanks  in  the  will.  To  say  that  the  substituted 
words  are  to  be  valid,  and  are  to  have  effect 
without  the  attestation  of  witnesses  as  required 
for  the  execution  of  a  will, (a)  would  be  con- 
trary to  the  whole  scope  and  spirit  of  the  Act. 
When  words  are  so  obliterated  as  not  to  be  appa- 
rent, and  other  words  are  interlined,  the  sub- 
stituted words. cannot  be  taken  as  part  of  the 
Will.  In  the  present  case  the  presumption  is^ 
that  the  alterations  were  made  before  the  Act 
came  into  operation  ;  and  upon  that  question 
rests  the  only  doubt.  With  regard  to  the  con- 
struction of  the  21st  sect.,  wherever  a  real  ques- 
tion arises,  the  Court  will  not  decide  it  on  a  mere 


(a)  Sgc.  0.  Ed. 


ex  parte  motion,  but  will  afford  the  party  an 
opportunity   of  carrying   the    case   before    the 
Judicial  Committee  of  the  Privy  Council. 
Upon  the  presumption  probate  was  decreed. 


Revibw  of  Nbw  Books. 

Costs  as  at  present  allowed  on  Taxation,  sold 
by   Mr.  Jennings,  Master's  Clerk,  and 
Mr.  Heckford,  Signer  of  the  Writs  at 
the    Exchequer    Office,     Lincoln's    Inn. 
London :   Published  and  sold  by  G.  F. 
Cooper,  Law  Bookseller,  57,  Carey  Street, 
Lincoln's  Inn  Fields.    1839. 
This  appears  a  very  desirable  appendage 
to  an  Attorney's  office.    The  book  is  divided 
into  fonr  parts,  which  comprise  Official  Fees 
— Costs,  lower  scale — Costs,  higher  scale — 
and  Miscellaneous  Costs,  such  as  are  al- 
lowed in  the  Exchequer  of  Pleas ;  and  it  is 
stated  that  the  variance  in  tlie  allowance  in 
the  other  Courts  is  now  s6  trifling  as  not  to 
require  particular  notice. 


ARTICLED  CLERKS  APPLYING  TO  BE  ADMITTED  ATTORNIES 
In  Trinity  Term,  1839. 

[Continued  from  Vol.  2.  p.  16.] 

Queen's  Bench. 
Clerks  Name  and  Residence.  To  whom  articled^  assigned,  j  c. 

Meare,    Edward,    5,    Princes-street,    Bedford-    Todd,  John  Henry,  Winchester. 

square ;  and  Winchester. 
Norman,  James  Onnond,  1 3,  Bloomsbury-square.     Swain,  Thomas,  late  of  Frederick's-place,  Old 

Jewry. 
Nicholson,  John,  Hawkshead.  "^  Slater,  John,  Hawkeshead. 

Norman,  John,  Carlisle.  Nanson,  William,  Carlisle. 

Northwood,    George,     1,    Wine  -Office-court;     Webber,  John  Huish,  Caroline-street ;  assigned 

Worcester ;  and  Tring.  to  Bedford,  Charles,  Worcester ;  assigned  to 

Branscomb,  Walter,   and   Benson,    Richard, 
Wine  Office-court ;  and  Tring. 
Olivier,  Daniel  James,  5,  Doughty-street.  Lee,  Daniel  James,  Field-court,  Gray's  Inn. 

Pickering,  Joseph  Henry,  '2,  Old  Millman-street ;     Flewker,  John,  Derby. 

and  Derby. 
Palmer,  William  Henry,  2,  Old  Millman-street ;     Palmer,  William,  Doncaster. 

and  Doncaster. 
Pain,  Thomas,  47,  Lower  Stamford-street ;  and    Lamb,  George,  Odiham  and  Basingstoke. 

Odiham. 
Pinckney,  George  Henry,  East  Sheen.  Hillier,  Edward,  6,  Raymond-buildings. 

Fetch,  Robert,  the  younger,   18,  Everett-street,     Fetch,  Robert,  Kirbymoorside. 

Brunswick* square ;  Kirbymoorside ;  and  Glou- 
cester-street. 
Richardson,  Joshua  Thomas,  3,  Featherstone-     Mitton,  Michael,  the  younger,  Pontefract. 

Buildings  ;  Ferrybridge,  near  Pontefract;  and 

York. 
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Stt0iitr00  of  tiie  eoitrt0. 

COURT  OP  QUEEN'S  BENCH. 

Middlesex  Common  Janes. 

The  Queen  t.  Hawdon  and  others — Barfonl 
V.  Orchard — ^Field  v.  Beaumont — Darke  v. 
Hempson  —  Bell  v.  Adams — Lewis  v.  Reilly 
and  another  —  Fisher  v.  Way— Williams  v. 
MTaggart— Banks  v.  Rough — Elverd  v.  Foster 
the  elder,  and  another — Horwood  v.  De  Charms 
and  others — Norris  ▼.  Smith — Chapman  v.  Kent 
— Clarke  v.  Cholmondeley,  undefended. 

The  last  defended  cause  is  No.  21  on  the  list. 

COURT  OF  COMMON  PLEAS, 

Middlesex  Common  Juries. 

Farrow  v.  Delaporte— Drewry  v.  Hodson — 
Baylis  v.  Bragg — ^Lloyd  v.  Sandford — Lacy  and 
another  v.  Buchanan— White  v.  Eley— Frost 
Y.  Grant  and  another — Hilton  v.  Swann — Hume 
V-  White,  undefended. 

The  last  defended  cause  is  No.  33  on  the  list. 

COURT  OP  EXCHEQUER. 

Revenue  Causes. 

Attorney-General  v.  Grocock  and  another — 
the  Queen  v,  Stevens. 

Middlesex  Common  Juries. 
Harman  v.  Mills — Thwaites  ▼.  Goren — Rose 
V.  French — Henderson  v.  Harris — Flint  v. 
Emery — Dyson  t.  Cookes — Sealey  v.  Harris — 
Shepherd  v.  Stone — Higgins  v.  Dowding — 
Pennefttther  y.  Lock. 

EQUITY  EXCHEQUER. 
Long  V.  Hill,  peremptory — Moorwood  ▼• 
Foster,  decree  nid — Bailey  v.  Dennett — White 
y.  Hillacre — Seneant  v.  Chafey — ^the  Same  v. 
the  Same — Wood  v.  Wood — Rohinson  v.  Wick- 
ham — Crease  v.  Penprase — Ellis  v.  Mann — 
Hughes  ▼.  Jones — Cropper  v.  Gihhon — Cromek 
V.  Rowlandson — King  v.  Leach. 


NOTICE  TO  CORRESPONDENTS. 

S.  A.  W.  Yes. — Apply  to  our  Publishers. 

J.  A.  M.  See  the  errata.  Thanks  for  your  com- 
munication. The  latter  part  of  your  letter 
we  cannot  agree  with. 

Amicus. — Our  Publishers  have  sent  us  a  letter 
you  addressed  Mem,  and  request  us  to  say, 
they  will  be  glad  to  see  you  on  the  subject. 

imRATA. 
P.  11,  col.  S,  line  O^for  •«  the  rate  had  included 
it,    read  *•  the  rate  had  not  Included  it;"  and  in  the 
•ame  column,  line  18,  for  "  They/*  read  "  He." 


TO  SUBSCRIBERS. 

This  Paper  will  be  forwarded,  postage  firee, 
to  any  part  of  the  United  Kingdom,  to  Annual 
Subscribers.  Subscriptions,  £\,  IOj.  for  the 
year,  to  be  paid  in  advance. 


Preparing  for  Publication. 
PART  I. 
"PRECEDENTS  b  CONVEYANCING, 
^  adapted  to  the  present  State  of  the  Law, 
with  Practical  Notes.  By  Thomas  Georgb 
Western,  Esq.  F.R.A.S.,  of  the  Middle  Tern- 
pie.  Author  of  the  Commentaries  on  the  Con- 
stitution and  Laws  of  Engknd,  dedicated,  by 
special  command,  to  Her  Majesty;  intended  as 
a  continuation  of  Precedents  in  Convbv- 
ANciNG,  by  N.  Vallis  Bone,  Esq.  of  Lincoln's 
Inn,  Barrister-at-Law. 

This  Part  will  contain 
Conditions  of  Sale  and  Contracts. 

John  Richards  and  Co.  Law  Booksellers  and 
Publishers,  194,  Fleet  Street. 

The  Subscribers  to  **  Bone's  Precedents  in 
Conveyancing,"  and  the  Profession,  are  respect- 
fully informed  by  Messrs.  John  Richards  and 
Co.  that  no  unnecessary  delay  shall  take  place  in 
completing  this  work. 


WHITE'S  ESSENCE  OF  EGLANTINE. 

A  Highly  Fashionable  and  peculiar  Hand- 
-^^  kerchief  Scent,  possessing  eztracte  from  the 
most  fragrant  flowers,  and  forming  a  perfume  at 
once  sweet,  agreeable,  and  refreshing.  In  Bot- 
tles at  2s.  ed. ;  and  4s.  6d.  each.  Also,  White's 
Aromatic  Pungent  Essence,  so  exceedingly  use- 
ful in  Head-aches,  Paintings,  &c.,  and  partxcu* 
larly  reviving  in  crowded  rooms.  In  neat  stop- 
pered Bottles  at  2s.  6d.  each.  The  above  pre- 
pared only  by  Thomas  White,  Chemist,  24, 
Comhill,  London.  And  sold  by  all  respectable 
Chemists  and  Perfumers  in  the  Kingdom. 

In  the  Press,  and  will  be  ready  in  a  Jew  days. 
rpHE  LAW  A-t^D  PRACTICE  OF 
-^  ELECTIONS,&c.  By  Basil  Montague, 
Esq.  and  W.  J.  Neale,  Esq.,  Barristers  at  Law. 
John  Richaeds  and  Co.  194,  Fleet  Street. 


Printed  by  Gborob  Nohicah,  at  his  Printing  Office 
29,  Maiden  Lane,  in  the  Parish  of  St  PanlTCovent 
Garden,  m  the  County  of  Middlesex:  and  Pub- 
lished by  John  Kicharbs,  Law  Bookseller.  194. 
Fleet  Street,  in  the  Parish  of  St.  Dan8tan.in.tbe^ 
Wwt.  in  the  aty  of  London.— Saturday,  11th  Mav. 
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LAWS  OF  REAL  PROPERTY, 

{Contmuedfrom  Vol.  I.  p.  330.) 
COHBTBUCTION  OF  SbC.  2,    **  As  TO   THE  TIME 
AT  WHICH  THE  BIGHT  TO  MAKE  A  DI8TBES8 

FOB  ANT  Rent  shall  be  deemed  to  have 

FIB8T  ACCRUED." 

The  New   Statute  Limitations  relating  to 
Seal  Property,  3  &  4  W.  4.  c.  27. 

WE  wUl  now  continue  to  shew  in  what 
manner  the  Courts  are  disposed  to  give 
effect  to  the  new  Statute  of  Limitations  (a). 
In  the  Court  of  Common  Pleas  it  was  deter 
mined  (HUary  Term,  1837),  that  since  this 
Btatate  a  distress  or  action  for  an  annuity, 
aocraing  hy  will,  must  be  resorted  to  within 
20  jean  from  the  death  of  the  testator. 

The  case  was  one  of  Replevin,  for  goods 
distrained  on  the  17th  March,  1835  (b).  It 
was  alleged  by  the  defendants  in  their  avowry 
aod  cognizance,  that  the  house  was,  on  the 
10th  NoYember,  1804,  the  freehold  of  John 
Salter,  deceased,  fitther  of  the  defendant, 
Salter — ^that  the  distress  was  made  in  pursu- 
ance of  a  power  contained  in  the  will  of 
John  Salter,  dated  dd  August,  1800,  for 
raising  an  annuity  of  £30.  that  he  thereby 
gave  the  defendant  Salter,  which  he  charged 
npon  the  house,  and  because  £870.  arrears  of 
such  annuity  were  unpaid,  the  defendant 
Salter,  distrained. 

The  action  wastried  at  the  Dover  Assizes, 
1836,  before  Gubney,  B.  when  an  objection 


(a)  See  Ante,  toI.  I.  p.  305.: 
(fr)  S.C.2Bing.  N.C.6C6. 

Vol.  IL 


was  taken  that  the  claim  had  not  been  made 
within  20  years,  as  prescribed  by  the  statute. 
The  Judge  was  of  opinion  that  the  defendant 
had  no  right  to  distrain.  The  Jury  returned 
a  special  verdict,  shewing  the  facts,  and  that 
the  defendants  took  the  goods  in  the  name  of 
a  distress  for  £870.  for  29  years  arrears  of  the 
annuity,  and  that  the  defendant  Salter  had 
never  received  any  part  of  the  annuity,  in 
hb  own  right.  This  he  avowed,  and  the 
other  defendant,  his  bailiff,  acknowledged 
taking  the  goods.  The  plaintiff  had  pleaded 
in  bar :  First,  an  objection  to  the  title.  Se 
condly,  that  the  distress  was  not  made  at  any 
time  within  20  years  next  afler  the  time  at 
which  the  right  to  make  a  distress  for  arrears 
of  the  annuity  first  accrued  to  defendant 
Sadler.  Thirdly,  that  it  was  not  made  within 
six  years  after  the  arrears  in  respect  of  the 
annuity  first  became  due. — The  defendants 
replied  to  the  2d  plea,  that  so  far  as  the  same 
related  to  £585.  the  distress  was  made  within 
20  years  after  the  defendant  Salter's  right 
accrued  ;  and  to  the  3d  plea,  that  the  dis- 
tress was  made  within  six  years  after  the  ar- 
rears first  became  due. 

A  rule  nisi  was  obtamed  for  a  new  trial 
on  the  ground  that  the  avowant' s  claim  did 
not  fall  within  the  provisions  of  the  statute 
3  &  4  W.  4.  c.  27.  s.  2.  which  was  made  ab- 
solute, and  upon  the  new  trial  it  was  argued 
for  the  plaintiff  that  the  avowant  was  barred 
by  the  lapse  of  20  years  upon  the  1st,  2nd 
D 
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and  3rd  sections  of  the  statute,  confirmed  by 
the  40th  sec.  and  that  at  all  events  the  avow 
ant  was  limited  to  a.  claim  for  the  last  six 
years. 

For  the  avo7vant  it  was  contended,  as  to 
non  accmer  of  the  right  within  20  years, 
that  a  claim  under  a  will  being  expressly 
excepted  in  the  3rd  clause  of  the  3rd  sec.  was 
a  casus  omissus  in  the  statute,  that  if  the  case 
Fell  within  the  40th  sec.  the  2nd  must  be 
abandoned,  but  that  it  did  not  fall  within  the 
40th  sec.  for  that  applied  only  to  money 
charged  on  land  and  legacies,  and  with  re- 
spect to  the  six  years  limitation,  it  was  con< 
tended  that  the  last  plea  was  not  well  framed, 

TiKDAL,  C.  J.  delivered  the  following 
judgment  of  the  Court  (a), — The  question 
which  has  been  argued  before  us,  arises 
upon  a  special  verdict,  found  on  the  second 
and  last  issues  raised  between  the  parties  to 
this  action ;  the  second  issue  being  the  ques- 
tion^ whether  the  distress,  so  far  as  relates 
to  £585.,  part  of  the  money  in  the  avowry 
and  cognizance  mentioned,  was  made  within 
twenty  years  next  after  the  time  at  which 
the  right  to  make  a  distress  for  the  said  sum 
of  £585.,  and  every  part  thereof  being  ar- 
rears of  the  said  annuity  of  £80.  first  ac- 
crued to  the  defendant,  John  Salter;  and 
the  last  issue  being  upon  the  question,  whe- 
ther the  distress  in  the  avowry  and  cogni- 
zance mentioned,  was  made  at  any  time 
within  six  years  next  after  the  arrears,  in 
respect  to  the  annuity  of  £30.,  first  became 
due;  of  these  two  issues,  the  first  appears  to 
us  to  be  principal,  and,  indeed,  the  only  im« 
portant  one ;  for  if  the  plaintiff  is  entitled  to 
judgment  in  his  favour  on  that  issue,  the 
right  and  title  of  the  defendant,  Salter,  to  the 
annuity  is  altogether  barred ;  and  he  cannot, 
in  any  view  of  the  case,  be  allowed  to  re- 
cover the  arrears  for  the  last  six  years,  to 
which  only  the  pleadings,  on  which  the  last 
issue  is  raised,  can  be  held  to  apply.     His 


(a)  S.  C.  James  v.  Salter  and  another.    2  Bingh. 
N.C.505. 


Property. 

Lordship  then  adverted  to  the  facts  found 
by  the  special  verdict,  and  continued: — 
Upon  this  state  of  facts,  it  appears  that  the 
right  to  make  a  distress  for  the  annuity, 
first  accrued  to  John  Salter  the  son,  on  the 
expiration  of  the  twenty  days  next  after  the 
first  quarterly  day  of  payment,  subsequent 
to  the  testator's  death,  that  is,  at  the  very 
latest,  some  time  in  April,  1805.  It  also 
appears,  that  so  far  as  there  is  any  allegation, 
on  the  record,  or  any  finding  by  the  jury, 
there  was  no  payment,  or  receipt  of  the  an- 
nuity by  the  defendant  Salter,  before  the 
distress  was  put  in,  in  March,  1835,  for  it  was 
then  put  in  by  the  defendant  for  the  whole 
arrears  since  the  death  of  the  testator. 
And,  although  the  defendant  has,  by  his 
own  voluntary  act,  in  his  replication  to  the 
plea  in  bar,  abridged  the  amount  of  the 
arrears  for  which  he  had  distrained  and 
avowed,  that  is,  from  twenty- nine  years  to 
nineteen  years  and  a  half,  still  this  act  of  the 
defendant  has  no  bearing  on  the  fact  ap- 
pearing firom  the  record,  that  no  distress  was 
made  for  twenty-nine  years  after  the  right 
to  distrain  first  accrued.  Now,  upon  refer- 
ence to  the  statute  8  and  4  Will.  4,  c.  27,  it 
appears  to  have  provided  two  distinct  pe- 
riods of  limitation,  within  which  all  dis- 
tresses for  arrears  of  annuities  most  be 
made,  the  two  periods  being  prescribed,  in 
respect  of  claims  and  objects  in  their  own 
nature  perfectly  distinct.  The  second  sec- 
tion (5)  contemplates  and  provides  for  the 
case,  where  the  right  or  title  to  the  wnnity 
itself  is  disputed;  and  directs,  <<  that  no 
person  shall  make  a  distress  for  any  rent 
but  within  twenty  years  next  after  the  time, 
at  which  the  right  to  make  such  diatress 
shall  have  first  accrued  to  the  person  mak- 
ing the  same/*  That  forty-second  seotion, 
(c)  contemplates  and  provides  for  the  case, 
where  the  title  to  the  annuity  is  not  diluted, 
but  the  distress  is  made  for  arrears  dae ;  and 


(b)  See  Ante,  voL  L  pp.  2, 18. 

(c)  Ante,  vol.  i.  p.  34. 
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for  tbat  parpofle  directs,  <'  that  no  arrears  of 
rent  shall  be  recovered  by  anj  distress  but 
within  six  years  next»  after  the  same  respec- 
tively shall  have  become  due/' 

The  tecond  U$ue  arises  upon  a  plea  in  bar, 
framed  upon  the  second  section;  the  last 
isgue  arises  upon  a  plea  in  bar  intended  to  be 
framed,  though  not  accurately  or  aptly 
framed,  on  the  42nd  section. 

Now  with  respect  to  the  second  issue,  it  is 
manifest,  that  the  facts  found  in  the  special 
verdict  will  bring  the  case  precisely  within 
the  provision  of  the  second  section  of  the 
Act,  unless  that  section  is  to  be  governed 
and  controlled,  not  simply  explained  and 
construed,  by  the  third ;  that  is,  unless  the 
third  section  does  in  terms  exclude  from  the 
operation  of  the  second,  the  claim  of  any 
person  whose  right  to  a  rent  is  derived  under 
a  win,  by  reason  of  the  words  "  other  than 
by  wiU/*  which  are  found  in  the  third  section. 
And  when  this  case  was  originally  before  the 
Court,  upon  a  motion  for  a  new  trial,  after 
the  rule  had  been  made  absolute,  upon  a 
ground  perfectly  distinct  from  that  which  is 
now  before  us  (a),  an  opmion  was  expressed 
by  the  judges  tfien  in  Court,  that  the  present 
case  was  excluded  from  the  operation  of  the 
second  section,  by  reason  of  its  not  being 
comprehended  within  the  third ;  which  third 
section  appeared  to  us^  upon  a  more  hasty 
view,  to  contain  an  enumeration  of  instances 
to  which  only  the  second  section  could  be 
held  to  be  applicable.  For  myself,  however, 
I  am  ready  to  admit,  and  I  am  authorised 
at  the  same  time  to  say  the  same  for  my 
three  brethren  who  were  then  in  Court,  that 
the  further  argument  which  we  have  heard 
on  this  pointy  when  brought  directiy  before 
us  for  judgment  upon  the  record,  and  the 
further  opportunity  for  consideration  which 
has  been  afforded  us,  has  induced  us  to  aker 
the  opinion  we  then  formed,  and  that  we 
think  (in  which  my  brother  Vauglian  en- 


(a)  6.  C.  2  Bing.  N.  C.  605. 
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tirely  concurs  with  us)  that  this  case  is  go- 
verned by  the  second  section  of  the  statute, 
which  under  the  facts  found  in  the  spocia 
verdict,  affords  a  bar  to  all  claim  and  title  to 
the  annuity. 

That  the  case  must  have  been  governed 
by  the  second  section,  if  that  section  had 
stood  alone,  cannot  be  doubted ;  and,  upon 
a  more  close  examination  of  the  third  sec- 
tion, the  object  and  intent  of  it  seems  to  us 
to  be  no  more  than  this:  to  explain  and  give 
a  construction  to  the  enactment  contained  in 
the  second  clause,  as  to  *^  the  time  at  which 
the  right  to  make  a  distress  for  any  rent 
shall  be  deemed  to  have  first  accrued,"  in 
those  cases  only  in  which  doubt  or  difficulty 
might  occur;  leaving  every  case  which 
plainly  falls  within  the  general  words  of  the 
second  section,  but  is  not  included  amongst 
the  instances  given  by  the  third,  to  be  go- 
verned by  the  operation  of  the  second.  Many 
reasons  concur  to  show  that  such  must  be 
the  just  construction  of  the  Act.  In  the  first 
place,  if  it  had  been  intended  that  the  third 
section  should  limit  the  application  of  the 
second  to  those  cases,  and  those  only,  which 
are  enumerated  in  the  third,  it  might  justly 
have  been  expected  that  the  words  would 
have  been  employed  to  express  clearly  and 
distinctiy  such  an  intention ;  but  in  this  sec- 
tion there  are  no  words  that  can  be  said 
directiy  to  exclude  all  instances,  except  those 
enumerated  in  the  third  section.  Again,  if 
the  words  "  granted  by  any  instrument  other 
than  by  will,*'  were  to  be  held  to  prevent  the 
application  of  the  statutory  limitation  of 
twenty  years  to  claims  of  land  or  rent 
granted  by  will,  it  would  be  at  direct  vari- 
ance with  other  parts  of  the  statute ;  for  the 
instance  in  the  third  section,  immediately 
following  that  now  under  consideration, 
which  provides  for  cases  of  claims  in  respect 
of  estates  in  reversion  or  remainder,  **  or 
other  future  estates  or  interests,"  is  large 
enough  to  comprehend,  and  would  compre- 
hend, all  executory  devises ;  and  again,  sec- 
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tion  40  expressly  provides  for  the  case  of 
any  legacy.  And,  indeed,  the  words  "  by 
any  instrument  other  than  by  will/'  carry 
the  matter  no  farther  than  if  the  third  sec- 
tion had  proceeded  by  attempting  to  enu- 
merate every  species  of  instrument  by  which 
an  estate  in  land  or  rent  would  have  been 
granted,  and  had  omitted  to  mention  a  will, 
in  which  case  the  only  inference  that  could 
be  drawn  from  such  omission  would  have 
been,  that  the  case  not  being  enumerated  in 
the  third  section,  fell  back  upon  the  general 
provision  contained  in  the  second ;  indeed, 
^less  this  is  held  to  be  the  true  construction, 
the  case  which  is  likely  to  occur,  perhaps, 
with  the  most  frequency,  viz.  the  devise  of 
an  estate  in  possession  in  land,  or  of  an  estate 
in  possession  in  a  rent-«harge  first  created 
,by  the  will,  would  be  altogether  unprovided 
for  by  the  statute.  For  the  third  class  of 
instances  enumerated  in  sect.  3,  describes 
the  grant  to  be  ''  by  a  person  being  in  re- 
spect of  the  same  estate  or  interest,  in  the 
possession  or  receipt  of  the  profits  of  the 
land,  or  in  the  receipt  of  the  rent/'  a  descrip- 
tion which  can  neither  apply  to  the  case  of  a 
devise  of  a  particular  estate  in  land,  or  of  a 
newly  created  rentj  for  tlie  devisor  who  has 
by  his  will  carved  an  estate  in  land  out  of 
the  estate  whereof  he  was  seized,  can  never 
be  said  to  have  been  possessed  in  respect  of 
theaame  estate  or  interest  as  that  claimed  by 
the  devisee;  still  less  can  the  devisor  who 
creates  a  new  rent-charge  by  his  will,  be  said 
to  have  been  in  the  receipt  of  the  rent.  The 
case,  therefore,  under  discussion,  not  &lling 
within  the  third  section,  but  falling  within 
the  clear  and  unambiguous  terms  of  the  se- 
cond, we  hold  to  be  governed  thereby ;  that 
the  claim  and  title  of  the  defendant  Salter  to 
the  annuity  is  barred  by  the  lapse  of  twenty 
years  since  his  right  to  distrain  first  accrued ; 
and  that  the  verdict  upon  the  second  issne 
must  be  entered  for  the  plaintiff.  His  Lord- 
ship considered  the  last  issue  but  of  little 
in^portance,  except   as  regarded   the  costs 


depending  on  that  issue,  and  said,  that  taking 
it  as  if  it  stood  alone,  and  applying  thereto 
the  finding  in  the  special  verdict,  we  think 
it  appears  that  the  distress  was  made  within 
six  years  next  after  the  arrears  of  the  annuity 
became  due.  For  upon  this  last  issne  there 
is  no  objection  made  to  the  avowant's  right 
or  title  to  the  annuity  itself,  but  simply  to 
the  amount  of  arrears  claimed  beyond  those 
of  the  last  six  years,  and  the  distress  was 
evidently  made  within  time  for  this  last  six 
years.  We,  therefore,  think  the  verdict  on 
the  last  issue  must  be  entered  for  the  defen- 
dant; but  that  upon  the  whole  record  the 
judgment  must  be  for  the  plaintiff. 
(To  be  eorUinuetL) 


TO   THB   EDITOR   OF   THE   LEGAL   QUIDS. 

ANSWER  TO  PROBLEM  22,  VOL.  I. 

Of  what  do  Incorporeal  Hereditaments 
consist  ? 

(Continued from  VoL  1.  jj.  874.) 

4.  Ways.  A  right  of  way  is  the  privilege 
which  an  individual,  or  a  particular  descrip- 
tion of  persons,  such  as  the  inhabitants  of 
the  village  of  A,  or  the  owners  or  occupiers 
of  the  Farm  of  B,  may  have,  of  going  over 
another  person's  ground.  It  is  an  incorpo- 
real hereditament  of  a  real  nature ;  entirely 
different  from  the  King's  highway,  which 
leads  from  town  to  town ;  and  also  firom  the 
common  ways,  which  lead  from  a  village  into 
the  fields. 

By  the  2  and  3  W.  IV.  c.  71,  s.  2,  it  is 
enacted,  that  no  claim  which  may  be  law- 
fully made  at  the  common  law  by  prescrip- 
tion or  grant,  to  any  way  or  easement,  or  to 
any  watercourse,  or  the  use  of  any  water- 
course, or  the  use  of  any  water  (a)  ;  when 
the  same  shall  have  been  actually  enjoyed  by 
the  persons  claiming  right  thereto  for  20 
years  shall  be  defeated  by  shewing  the  com- 
mencement thereof;  and  where  such  way 
or  other  matter  shall  have  been  enjoyed  for 


(a)  All  these  are  incorporeal  rigfats,  and  may  be- 
come an  incorporeal  hereditament  by  grant,  or  pre- 
scription. 
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40  ffears,  the  rtght  thereto  shall  be  absolute 
iiuiess  had  bj  consent  or  agreement. 

There  are  three  kinds  of  ways.  First,  a 
footway,  which  is  called  iUTf  quod  est,  jus 
mtfuU  vd  ambulandi  hanUnis.  The  second  is 
a  footway  and  horseway,  and  is  called  actus 
eb  agendo.  This  is  vulgarly  called  a  pack 
and  prince  way,  becanse  it  is  both  a  foot* 
way,  and  a  pack  or  drift  way  also.  The 
third  is,  via  or  aditus^  which  contains  the 
other  two,  and  also  a  cartway ;  for  this  is 
juB  eundi^  vehendij  et  vehiculum  et  jumentum 
ducendi.  This  is  twofold ;  namely,  regia  tna, 
the  ELing's  highway  for  all  men ;  and  coTn" 
munis  ttraia^  belonging  to  a  city  or  town,  or 
between  neighbours.    (1  Inst.  56.  a.) 

Notwithstanding  these  distinctions,  it 
seems  that  any  of  the  ways  here  described 
which  are  common  to  all  the  King^s  sub- 
jects, whether  it  lead  directly  to  a  market 
town  or  only  from  town  to  town,  may  pro- 
perly be  called  a  highway ;  and  that  any  such 

*  cartway  may  also  be  called  the  King's  high- 
way. But  a  way  to  a  parish  church,  or  to 
the  common  fields  of  a  town,  or  to  a  village, 
which  terminates  there,  may  be  called  a  pri- 
vate way ;  because  it  does  not  belong  to  all 
the  King's  subjects,  but  only  to  the  inhabi- 
tants of  a  particular  parish,  village,  or 
house.  (1  Vent.  189—1  T.  R.  670.) 

A  right  of  way  over  another  person's 
ground  may  be  claimed  in  three  ways.  1. 
By  prescription  and  usage.    2.  By  a  grant 

*  from  the  owner  of  the  soil  over  which  the 
way  is  granted.  And  8.  A  person  may 
claim  a  right  of  way  over  another  land  from 
neceseity.  As  if  A  grant  a  piece  of  land  to 
B,  which  is  surrounded  by  land  belonging  to 
A,  a  right  over  A's  land  passes  of  necessity 
to  B,  for  otherwise  he  could  not  derive  any 
benefit  from  his  acquisition.  And  the  feoffer 
shall  assign  the  way  where  he  can  best  spare. 
It  is  the  same,  though  tlie  close  aliened  be 
not  totally  inclosed  by  the  land  of  the  grantor, 
but  partly  by  the  land  of  a  stranger ;  for  the 
grantor  cannot  go  over  the  stranger's  laud 
(2  Rol.  Ah.  80.) 
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5.  Offigbs,  which  are  a  right  to  exercise 
a  public  or  private  employment,  and  to  take 
the  fees  and  emoluments  thereunto  belong- 
ing, are  also  incorporeal  hereditaments,  whe- 
ther public,  as  those  of  Magistrates,  or  pri- 
vate, as  of  Bailiffs,  receivers  and  the  like. 
For  a  man  may  have  an  estate  in  them  either 
to  him  and  his  heirs,  or  for  life,  or  for  a  term 
of  terms,  or  during  pleasure  only  ;  save  only 
that  qffieei  of  public  trust  cannot  be  gpranted 
for  a  term  of  years,  especially  if  they  con- 
cern the  administration  of  justice,  for  then 
they  might  perhaps  vest  in  executors  or  ad- 
ministrators. (9  R^.  97.)  Neither  can  any 
judicial  office  be  granted  in  reversion ;  be- 
cause though  the  grantor  may  be  able  to  per- 
form it  at  the  time  of  the  grant,  yet  before 
the  office  falls  he  may  become  unable  and  in- 
sufficient: but  ministerial  offices  may  be 
granted  (11  Rep.  4)  ;  for  those  may  be  exe* 
cuted  by  deputy.  Also  by  5  and  6  Edw. 
VI.  c.  16.  no  public  offices  (a  few  only  ex- 
cepted), shall  be  sold,  under  a  pain  of  dis- 
ability, or  dispose,  or  hold  of  it. 

6.  DiONiTiBs  being  a  species  of  incorpo- 
real hereditament,  I  shall  here  mention  that 
all  degrees  of  nobility  and  honour  are  de- 
rived from  the  Queen  as  their  fountain. 
(4Inst.ae3.) 

The  titles  of  the  nobility  now  in  use  are : 
1.  Dukes;  2.  Marquisses;  8.  Earls;  4. 
Viscounts;  5.  Barons.  As  to  the  origin, 
nature,  and  Law  of  Dignities  in  general,  I 
beg  to  refer  the  reader  to  Cruises  Dig. 
Vol.  III.  Tit.  26,  DiONiTiBS. 

7.  Franchises.  A  Franchise  is  a  royal 
privilege,  or  branch  of  the  King's  preroga- 
tive, subsisting  in  a  subject  by  a  grant 
from  the  Crown. 

Franchises  are  extremely  numerous,  some 
of  which  I  shall  here  mention. 

1.  A  Forest  is  defined  by  Manwood, 
to  be, — ^*A  certain  territory  or  circuit  of 
<'  woody  grounds  and  pastures,  known  by 
**  its  bounds  and  privileges,  for  the  peace- 
'*  able  being  and  abiding  of  ^ild  beasts  and 
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'<  fowls  of  forest,  chase,  and  warren ;  to 
'<  be  nnder  the  King's  protection  for  his 
''  princely  delight ;  replenished  with  beasts 
**  of  yenery  and  chase,  and  great  coverts  of 
<'  yert  for  the  coyer  of  the  said  beasts ;  for 
'<  preservation  whereof  there  are  particular 
''laws,  privileges,  and  offices,  belonging 
"  thereto.*' 

2.  A  Cluzse  is  a  franchise  or  liberty  of 
keeping  certain  kinds  of  wild  animals  within 
a  particular  and  known  district,  with  an 
exclusive  right  of  hunting  them  therein, 
The  only  difference  between  a  forest  and 
chase  is  that  a  forest  has  laws  peculiar  to  it^ 
but  a  chase  has  not. 

8.  A  Park  is  an  enclosed  chase^  extending 
over  a  person's  own  grounds,  privileged  for 
beasts  of  venery  and  beasts  of  forest  and 
chase,  by  the  King's  grant  or  prescription. 
To  a  park  three  things  are  necessary :— •!. 
A  grant  from  the  Crown ;  2.  inclosures  by 
pale,  wall,  or  hedge ;  3.  beasts  of  park,  such 
as  buck,  doe,  &c.  (11  JRep.  87.  h.—Cro. 
Car.  60.) 

4.  A  Free  TvarreniB  a  franchise  to  have 
and  keep  certain  wild  beasts  and  fowls  called 
game,  within  the  precincts  of  a  manor  or 
other  known  places.  This  franchise  must 
be  derived  from  a  royal  grant,  or  from  pre- 
scription which  supposes  such  a  grant. 

5.  A  Manor  consists  of  the  demesners, 
that  is>  the  lands  whereof  the  lord  is  seized, 
whether  in  his  own  occupation  or  in  that  of 
his  lessees  for  years,  copyholders,  or  cus^ 
tomary  tenants;  together  with  the  wastes; 
and  also  the  rents  and  services  reserved  on 
grants  in  fee  simple,  originally  made  to  the 
tenants  (see  Bro.  Ah.  Tit.  Manor ^  2.). 

6.  A  Court  Leet  is  a  Court  of  Record, 
having  the  same  jurisdiction  within  some 
particular  precincts,  as  the  Sheriffs'  town 
has  in  the  county,  and  is  derived  by  a  grant 
from  the  Grown. 

7.  A  Free  FUhery^  or  exclusive  right  of 
fishing  in  a  public  river,  is  a  royal  fran 
chise,  which  is  now  frequently  vested  in  pri- 
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vate  persons,  either  by  grant  from  the  crown 
or  by  prescription. 

8.  A  Hundred  is  a  franchise,  consisting 
of  a  right  to  hold  a  Hundred  Conrt,  or  wa- 
pentaker,  which  of  common  right  belongs  to 
the  King ;  but  a  subject  may  have  it  by  grant 
from  the  crown  or  by  preseriptioa  (see  2 
Rol.  Ah.  73—1  Vent.  402-  2  P.  W.  XO.). 

Besides  the  franchises  abofe-named,  there 
are  many  others,  such  as  the  lord*s  right  to 
the  game  within  the  manor ;  wai6,  wreck, 
estray,  treasure  trove,  royal  fish,  goods  of 
felons,  deodands,  a  right  to  hold  a  fiur  or 
market ;  all  which  I  would  have  deaeribed, 
but  I  fear  I  have  already  **  spun  ray  yam 
too  long." 

8.  RsNTS  are  of  three  kinds,  namely — 
rent-'termce,  rent-chargey  and  rent-eeek. 

1.  Rent'Serviee  is  where  a  tenant  holds 
his  land  by  fealt  and  certain  rent  (Zdti.  § 
213).  A  right  of  distress  is  inseparably  in- 
cident to  this  rent.  2.  A  rent-charffe  is 
where  a  rent  was  granted  out  of  land  by 
deed,  but  the  grantee  not  having  any  power 
to  distrain  for  it,  because  there  was  no  fealty 
annexed  to  the  grant,  it  became  usual  to 
insert  an  express  power  to  distress  in  the 
grant,  in  consequence  of  which  it  was  called 
a  rent-charge  (1  Inst.  143  ft.).  3.  A  rent- 
seek,  or  barren-rent,  is  nothing  more  than  a 
rent,  for  the  recovery  of  which  no  power  of 
distress  is  given,  either  by  the  rules  of  the 
common  law,  or  the  agreement  of  the  par- 
ties. 

B,C. 

etk  April,  1839. 


PROBLEM  III. 
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Actions  of   Debt   amo   Detinue. — Upon 
what  is  an  Action  of  Debt  founded? 

For  what  is  an  Action  of  Dstinub  main- 
tainable ? 
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Sato  Utptfttn^ 

QUEEN'S  BE^CE.-- JprU  27. 

Sittings  in  Banco. 
Stockdalk  v.  Hansard. 

LiBBL. — Breach  of  Privilege — Whether  the 
House  of  Commons  may  order  the  publi- 
cation  ^  their  proceedings  ^  which  contains 
matter  of  Libel  against  individuals^  arid 
that  it  is  a  high  breach  of  privilege  to  bring 
such  Libel  in  question  before  any  Court  of 
Judicature, 

{Continued  from  p.  86.^ 

If  there  were  anything  inconsistent  with 
their  legally  claiming  to  be  the  judges  of  their 
own  privileges  in  the  plea  that  had  been 
pleaded,  the  fault  would  rest  entirely  with  myself; 
bat,  my  Lords,  by  appearing  in  the  name  of  the 
defendants,  against  whom  this  action  is  nominally 
brought,  and  pleading  in  bar  that  the  act  was 
done  by  command  and  authority  of  the  House  of 
Commons,  I  conceive  that  the  facts  alleged  being 
admitted,  that  it  only  remains  for  the  Court  to 
give  judgment  for  the  defendants.  My  Lords, 
to  suppose  that  by  appearing  and  pleading  the 
privileges  of  the  House  are  submitted  to  the 
judgment  of  your  Lordships,  is  to  contend  two 
things  that  are  clearly  distinguishable,  and  that 
concision  could  only  arise  in  minds  little  imbued 
with  legal  principles,  as  to  suppose  that  the  lia- 
bility for  a  libel  depends  upon  whether  the  pub- 
lication 18  gratuitously  circulated,  or  whether  it 
is  distributed  upon  payment  of  a  part  of  the  price 
of  printing,  so  as  to  prevent  a  wasteful  circula- 
tion. My  Lords,  no  one  would  confound  this 
distinction,  except  he  were  an  enemy  to  all  privi- 
leges, and  were  prepared  to  say  that  no  argu- 
ment can  be  advanced  in  favour  of  privilege  that 
would  not  equally  shew  that  the  Members  of  the 
House  of  Commons  have  a  right  to  go  and  rob 
and  murder  on  the  highway.  My  Lords,  according 
to  various  precedents  firom  the  proceedings  of  both 
Houses  of  Parliament,  and  from  the  proceedings 
which  I  will  by-and-bye  bring  particularly  before 
your  Lordships,  of  the  Courts  in  Westminster 
Hall,  a  different  course  might  undoubtedly  have 
been  pursued,  a  summary  proceeding  might  have 
been  instituted  against  a  party  bringing  an  action 
for  the  direct  purpose  of  calling  in  question  the 
undoubted  privileges  of  the  House  of  Commons, 
and  appealing  to  an  inferior  Court  to  have  those 
privil^ea  overruled.  Not  only,  my  Lord,  might 
this  summary  proceeding  have  been  justified  by 
the  House  of  Commons,  and  by  the  House  of 
Lords,  but  by  what  has  been  done  by  the  Court 
of  Exchequer,  by  the  Court  of  Chancery,  and  by 


other  Courts  in  Westminster  Hall.  My  Lords, 
I  have  thought  that  it  was  a  more  expedient, 
course,  instead  of  at  all  seeking  to  interrupt  the 
action  by  any  summary  course,  to  refer  the  case 
to  your  Lorships.  My  Lords,  oive  strong  argu- 
ment always  weighed  with  me  in  considering  such 
a  subject  as  this — that  it  is  much  better  to  allow 
justice  to  proceed  without  interruption,  and  to 
place  confidence  in  the  constituted  tribunals  of 
the  land.  My  Lords,  there  is  likewise  this  great 
advantage  in  such  a  mode  of  proceeding,  that  it 
gives  the  plaintiff  who  complains  the  opportunity 
of  denying  that  the  act  was  done  under  the  au- 
thority of  the  House  of  Commons,  or  under  the 
authority  of  the  House  of  Lords,  or  it  might  be 
under  the  authoritv  of  a  Court  of  Justice ;  it 
gives  the  plaintiff  likewise  this  other  advantage, 
which  I  think  he  ought  to  enjoy,  which  is  not 
only  to  deny  that  the  act  was  done  under  the  au- 
thority assumed,  but  that  there  was  an  excess 
beyond  what  that  authority  would  have  justified ; 
that  the  plaintiff  by  a  new  assignment  might 
point  it  out  for  the  information  of  the  Court,  so 
that  he  might  be  recompensed  in  damages  by  a 
jury ;  that  although  the  command  were  lawful, 
its  extent  had  been  exceeded.  My  Lords,  for 
these  reasons  I  concurred  in  the  opinion  that  it 
was  the  proper  course  to  enter  an  appearance  to 
this  action,  and  to  state  upon  the  record  the  au- 
thority under  which  the  act  complained  of  was 
done ;  but,  mv  Lords,  I  do  expect  that  on  the 
nature  of  the  defence  being  disclosed,  your  Lord- 
ships would  say  that  by  the  law  and  constitution 
of  this  kingdom  you  are  incompetent  to  inquire 
into  the  existence  of  privilege,  the  question  so 
arising,  and  that  if  you  could  inquire,  you 
would,  after  a  full  and  patient  consideration 
of  the  whole  case,  decide  that  the  privilege 
does  exist.  My  Lords,  the  two  Houses  of 
Parliament  have  no  reason  to  distrust  the 
judges  of  the  common  law.  Formerly,  when 
the  judges  were  the  depending  creatures  of  the 
Crown,  they  were  too  frequently  the  enemies  of 
the  people;  but  since  the  judges  have  happily 
been  made  independent,  they  have  steadily  sup- 
ported the  privileges  of  Parliament,  equally  dis- 
regarding the  favour  of  the  Crown,  and  despising 
to  create  a  shortlived  and  despicable  popularity. 
My  Lords,  having  respectfully,  in  the  face  of  the 
Court  and  the  country,  repeated  the  protest  that 
the  House  of  Commons,  like  other  courts  of  ex- 
clusive jurisdiction,  and  as  a  branch  of  the  legis- 
lature, is  by  the  law  of  England  the  sole  judge 
of  its  own  privileges,  and  that  no  action  can  be 
maintained  for  an  act  authorized  by  them,  I 
would  observe  that  I  have  given  to  this  subject 
a  degree  of  labour  and  pains  adequate  to  its 
great  importance. 


{To  be  continued.) 
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Sittings  in  Banco. 
May  1. 
Doe  Dem  Mayhew  v.  Asby. 
Forfeiture. — Breach  of  Covenant  to  repair 
vfter  notice  to  repair  served  on  Lessee — 
n^hether  the  Court  will  grant  equitable 
relief  under  statute  4  Oeo.  2,  c,  28. 

In  this  case  the  defendant,  who  was  the  lessee 
of  some  houses  under  a  lease,  which  contained 
the  usual  covenants  on  his  part  to  repair  and  to 
make  good  all  dilapidations  within  three  months 
after  notice,  had  received  the  required  notice  to 
repair  which  he  did  not  comply  with,  and  there- 
upon the  lessor  of  the  plaintiff  brought  an  eject- 
ment for  a  forfeiture,  and  obtained  judgment. 

A  rule  had  been  granted  to  show  cause  why  the 
judgment  should  not  be  set  aside,  on  payment  of 
the  costs  of  the  action,  and  of  the  rule  as  between 
attorney  and  client;  the  defendant  having  sworn 
that  he  had  since  fully  repaired  the  premises, 
and  therefore  he  claimed  the  equitable  interfere 
ence  of  the  Court  upon  the  statute  4  Geo.  2, 
c.  28,  which  enabled  the  Courts  of  Common 
Law  to  give  relief  in  cases  of  forfeiture,  under 
particular  circumstances. 

Lord  Denman,  C.  J.  said, — I  think  that  we 
have  not  the  power  to  grant  this  application,  and 
by  making  this  rule  absolute  we  should  only  be 
tempting  parties  to  come  before  us  and  make 
these  unsatisfactory  applications,  on  points  on 
which  they  must  ultimately  be  defeated. 

LiTTLEDALE,  J.  concurred,  and  observed  that 
if  the  premises  had  been  repaired  according  to 
the  covenant  even  within  a  short  time  after  the 
expiration  of  the  notice  to  repair,  that  would 
have  been  an  answer  to  the  ejectment ;  for  if 
there  is  a  general  covenant  to  repair,  and  if  there 
is  also  a  particular  covenant  to  repair  within  a 
specified  time  after  notice,  if  the  repairs  are  per- 
formed within  that  time,  that  would  prevent  the 
forfeiture. 

The  rest  of  the  Court  concurred. 

Rule  discharged  with  costs. 


In  this  case  an  attempt  was  certainly  made 
to  extend  the  power,  or  rather  the  jurisdic- 
tion of  the  Courts  of  Common  Law,  beyond 
that  of  the  Court  of  Equity,  which  has  re- 
fused to  grant  injunctions  to  stay  proceed- 
ing at  law  in  cases  of  forfeiture,  except  only 
for  mere  non-payment  of  rent  (a).  The  co- 
venant to  repair  generally,  and  the  covenant 
to  repairwithln  a  specified  time,  after  notice, 
have  been  generally  held  (where  inserted  in 
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well  drawn  leases),  to  be  distinct  and  inde* 
pendent  covenants;  but  we  unfortunately 
find  many  leases  prepared  by  ignorant  per- 
sons, where  the  covenant  can  only  be  con- 
strued as  one  covenant,  in  which  the  gene- 
rality of  the  first  part  is  restrained  (or  so 
held  to  be)  by  the  latter  part ;  hence  a  plain- 
tiff declaring  upon  the  covenant,  without 
setting  out  the  qualifying  part  relating  to  the 
notice,  becomes  nonsuited,  see  Horsfall  v. 
Vestar,  1  Moore  89,  8.  a  7,  Taunt  885.  It 
may  be  well  here  to  observe,  that  whatever 
form,  a  covenant  to  repair  assumes,  it  runs 
with  the  land,  and  affects  the  reversion  in 
the  hands  of  every  person  who  may  have  it. 
In  Roe  V.  Davis,  (b)  it  was  observed  by 
Lord  ELLBNBOROUGHy  it  might  perhaps  be 
true,  that  before  the  statute  a  practice  ob- 
tained in  this  Court  of  relieving  the  tenant 
up  to  the  extent  contended  for :  bat  it  ap- 
pears by  the  words  of  the  Act,  that  the  legis- 
lature only  meant  to  legalise  that  practice  to 
a  certain  extent,  viz.  upon  the  appUcaiion  of 
the  tenant  before  trial.  If,  therefore,  the 
Court  were  to  extend  the  same  relief  to  him 
after  trials  it  would  be  exercbing  the  func- 
tion of  legislation,  instead  of  judicial  con- 
struction, and  would  depart  from  the  line 
which  the  statute  has  drawn.  In  Doe  dem 
Harris  v.  Masters  (c),  the  Court  refused  to 
relieve  the  tenant  after  trial,  by  staying  pro- 
ceedings in  an  ejectment  for  rent  upon  pay- 
ment of  the  arrears  and  costs,  and  in  equity 
Lord  Eldon  refused  relief  (d). — Ed. 


(a)  See  Bnoebridgeo.  Backley. 
9.  Warner,  8.  Mcrio.  450. 


2  Price,  300.  White 


May  4. 

Strange  v.  Pricb. 

Bill  of  Exchange — As  to  what  is  a  good 

notice  of  dishonour. 

This  case  had  been  tried,  and  the  plaintiff  had 

a  verdict  against  the  defendant,  upon  a  Bill  of 


(b)  7  EiiBt,  363. 

(c)  2  Bam.  &  Cress.  400. 

(d)  See  Hin  v.  BarUey ;  16  Yes.  J.  402.  Jc  18  Vet. 
J.  56. 
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Exchftnge,  of  which  he  was  the  indoraer.     He    Case,  6  Dow  and  Ry. 


this  Tenii  obtained  a  Rule  to  show  cause  why 
the  Verdict  should  not  be  set  aside,  and  a  non- 
suit entered.  The  question  at  issue  was,  whether 
the  following  was  a  good  notice  of  the  dishonour 
of  a  bill  of  exchange : — *^  Mr.  Strange  informs 
Mr.  Price  that  Betterton*s  acceptance  is  not 
paid :  as  endorser,  Mr.  Price  is  therefore  called 
upon  to  pay  the  money,  which  will  be  expected 
immediately.'* 

The  Court  considered  that  they  were  bound 
by  the  authorities,  and  therefore  this  notice  would 
not  be  suflScient. 

The  rule  for  a  nonsuit  was  made  absolute. 


'When  one  draws  a  bill  of  exchange,  he 
subjects  himself  to  the  payment^  if  the  per- 
son on  whom  it  is  drawn  refuses  either  to  ac- 
cept or  pay  ;  yet  that  is  with  the  limitation, 
that  if  the  bill  be  not  paid  in  convenient 
time,  the  person  to  whom  it  was  payable 
shall  give  the  drawer  notice  thereof,  for  other- 
wise the  law  will  imply  the  bill  paid,  because 
there  is  a  trust  between  the  parties ;  and  it 
may  be  prejudicial  to  commerce,  if  a  bill 
may  rise  up  to  charge  the  drawer,  at  any  dis- 
tance of  time,  when  in  the  meantime  all 
reckonings  and  amounts  are  adjusted  be- 
tween the  drawer  and  the  drawee.  Treby, 
C.  J.  Allen  V.  Dockwra  Salk  127.  See  Show. 
Rep.  319. 1  Lill.  234. 

But  the  drawer  of  an  accommodation  hiU 
is  not  entitled  to  notice  of  dishonour,  because 
he  can  receive  no  injury  for  want  of  it.  See 
Ck>llott  V.  Haigh,  8  Camp.  281.  and  such  a 
drawer  making  a  bill,  payable  at  his  own 
house,  that  is  sufficient  evidence  of  its  being 
an  accommodation  bill.  Sharp  v.  Bailey, 
4  Man.  and  Ry.  4. 

In  a  notice  hy  letter^  as  in  the  case  here 
reported,  it  should  state,  that  the  bill  hoB  been 
preeented  to  the  drawer  and  dishonoured*  It 
is  not  sufficient  merely  to  demand  the  money, 
leaving  the  drawer,  to  infer  the  presentation, 
and  dishonour.  See  Solarte  v.  Palmer,  1 
Bing,  2  New  Rep.  194 ;  1  Scott,  2. ;  5  Moo. 
and  Payne,  475 ;  1  Tyrw.  371  j  1  Carr.  and 
Payne,  417,  confirmed  on  appeal  to  the  House 
of  Lords,  2  Clarke  and  Fin.  93  Hartley  v. 


605. 
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Cress.  339. ;  1  Carr.  and  Payne,  555. 

Even  notice  by  the  acceptor  to  the  drawer, 
that  he  could  not  pay,  and  a  payment  by  such 
acceptor  to  the  drawer  in  part,  and  to  enable 
the  latter  to  take  up  the  bill,  will  not  prevent 
the  necessity  for  a  notice  to  the  drawer  of 
presentation  and  dishonour*  See  Baker  v. 
Birch,  3  Camp.  107. ;  Forster  v.  Jnrdison, 
16  East,  105.— Editor. 


May  7. 

Rbgina  v.  Grbgory. 

The  Satirist,  Sunday  Paper. 

Lib  el — Judgment. 

The  defendant  was  this  day  brought  up  to  re- 
ceive the  judgment 'of  the  Court  for  a  libel  pub- 
lished in  his  paper,  called  Thb  Satirist,  reflect- 
ing on  the  character  of  Mrs.  Hogg,  the  wife  of 
Mr.  Hogg,  the  Member  for  Beverley,  and  against 
whom  a  verdict  of  <'  Guilty"  had  been  returned. 

Mr.  Justice  Littlbdalb  delivered  the  judc- 
ment  of  the  Court.  The  defendant  stood  on  the 
floor  to  receive  jud^ent  for  a  libel  published  in 
H  the  Satirist  reflecting  on  the  character  of  Mrs. 
Hogg,  calculated  greatly  to  distress  the  feelings 
of  herself  and  Mr.  Hogg.  It  must  have  been  a 
great  grievance  to  them  for  the  world  to  suppose 
that  their  children  were  illegitimate.  The  cir- 
cumstances of  the  case  were  so  minutely  stated  in 
the  libel,  that  if  the  defendant  had  made  an  in- 
quiry, he  might  easily  have  ascertained  its  false- 
hood, but  the  descnption  exactly  fitted  that  of 
Mr.  and  Mrs.  Hog^.  Mr.  Hogg  certainly  owed 
it  to  himself  and  his  family,  and  to  society  at 
large,  to  institute  these  proceedings.  He  would 
have  been  lost  to  all  honourable  and  proper  feel- 
ing if  he  had  not  done  so.  The  defendant  said 
in  his  defence  that  it  was  all  a  mistake  on  his 
part.  The  Court  could  not  say  whether  it  was 
or  not,  his  own  feelings  were  the  best  judge. 
But,  supposing  it  to  have  been  a  mistake,  it 
ought  not  to  have  been  published  at  alL  It  was 
much  the  same  whether  it  was  a  mistake  or  not, 
because  it  was  calculated  to  injure  Mrs.  Hogg  in 
fireneral  society.  He  had  admitted  he  meant  to 
ubel  somebody  else  instead  of  Mrs.  Hogg,  and 
he  had  therefore  admitted  himself  to  be  a  Ebellei. 
Mr.  Hogg  had  thought  it  right  to  press  the 
Court  for  punishment,  and  the  Court  could  not 
blame  him,  because  if  he  had  shrunk  from  doing 
so,  it  might  have  been  supposed  there  had  been 
some  compromise  between  the  parties.  Under 
all  the  circumstances  the  sentence  jof  the  Court 
was  that  the  defendant  should  be  imprisoned  for 
three  calendar  months. 
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(Sittings  at  Nisi  Prius.) — May  9. 
61TK8T  V.  Retnolds  and  others. 


JExcessive  Levy  under  Writ  of  Execution  is- 
sued upon  a  Warrant  of  Attorney — Jw- 
proper  sale  of  the  Levy  hy  the  Plaintiffs  on 
the  Writ  of  Execution^  themselves  pur- 
chasing part  of  the  aoodSf  whether  they  are 
liable  to  damages,(a) 

It  appeared  that  the  plaintiff  in  this  action  car- 
ried on  the  business  of  a  chymist  and  druggist  at 
Tunbridge,  and  the  defendants,  who  carried  on 
the  business  of  wholesale  druggists  in  London, 
supplied  him  with  goods.  The  plaintiff  had 
given  a  warrant  of  attorney  for  the  sum  of  £200. 
to  the  defendants  as  a  security  for  the  amount  of 
his  debt  to  them.  In  December,  1837,  the 
plaintiff  fell  into  difficulties,  and  the  defendants 
put  an  execution  into  his  house,  and  the  goods 
were  sold.  The  irregularities  complained  of  in 
this  execution  were — that  the  defendants  levied 
§bt  the  sum  of  £  1 19.  )6s.  9d.y  when  no  more 
than  £20.  16s.  4d.  was  due,  the  defendants  hav- 
ing included  in  the  amount  they  levied  a  large 
sum  iot  interest  on  bills  of  exchange,  which  they 
had  no  right  to  do.  The  second  ground  of 
complaint  was,  that  the  defendants  had  impro- 
perly conducted  the  sale  of  the  furniture  and 
goods  levied  under  the  warrant.  The  defendants 
employed  their  own  auctioneer,  Mr.  Standige, 
from  London,  to  sell  the  goods,  &c.  and  Mr. 
Gunton,  one  of  the  defendantSi  accompanied 
him,  and  went  to  the  sale  and  bought  the  good- 
will and  stock  in  trade  of  the  shop  at  the  pnce  of 
£1 15.,  which  was  said  to  have  been  worth  JB400. 
Mr.  Gunton  having  persuaded  a  purchaser  present 
not  to  bid  in  order  that  he  might  buy  it  cheap. 
The  defendants  did  not  advertise  the  sale  in  any 
of  the  papers  circulating  in  Tunbridge,  but  only 
in  The  Times  London  paper,  and  they  gave  no 
notice  of  the  dav  of  sale  until  the  evening  before 
it  took  place,  when  a  few  pkcards  were  posted 
about  the  town  of  Tunbridge.  In  consequence 
of  the  improper  manner  in  which  the  goods 
seized  were  sold,  the  sum  of  money  raised  by  the 
sale  was  hr  less  than  it  would  have  been  had  the 
goods  been  disposed  of  to  the  best  advantage. 

On  the  part  of  the  defendants,  it  was  contended 
that  the  first  charge,  of  having  levied  a  larger 
sum  than  was  due,  was  not  supported,  for  the 
interest  complained  of  was  not  interest  on  bills  of 
exchange,  but  the  interest  that  was  due  on  the 
warrant  of  attorney,  and  that  there  was  no  proof 
of  any  misconduct  in  conducting  the  execution  and 
the  sale,  for  it  was  under  the  control  of  a  London 
auctioneer, who  did  what  he  thought  fit,  and,  there- 
fore, no  blame  could  attach  to  the  defendants. 

Verdict  for  the  plaintiff,  damages£200.,  on  the 
second  count,  against  the  defendant  Gunton  onl3r; 
and  in  favour  of  all  thedefendants  on  the  first  count 
W  8«e  Buigete  v.  Pierce,  ante  Vol.  1.  p.  979. 


k  May  14. 

JURIES. 

This  day  the  foreman  of  the  jury  addressed 
the  Court  upon  the  practice  of  summtming 
jurieSj  and  the  inconvenience  attending  it  to  the 
jurymen.  At  present  48  jurymen  were  sum- 
moned to  each  Court,  who  were  to  attend  the 
sittings  in  and  out  of  term.  They  were  obliged 
to  be  there  every  day,  which  his  Lordship  might 
suppose  was  a  very  great  inconvenience.  It  thus 
took  576  jurymen  for  each  year  for  all  the  courts 
of  Westmmster.  There  were  no  less  than  25,000 
persons  liable  to  serve  in  this  county,  and  he 
would  beg  to  suggest  to  his  Lordship,  that  if  36 
different  persons  were  summoned  for  each  day, 
and  fined  if  they  did  not  attend,  it  would  take 
more  than  twenty  years  to  exhaust  the  list,  and 
no  gentleman  would  complain  at  being  obliged 
to  attend  for  one  day  in  a  year. 

Lord  DfiNMAN  observed,  that  it  was  worthy  of 
consideration  whether  some  plan  could  not  be 
adopted,  and  perhaps  the  proper  mode  would  be 
to  bring  som«  bill  into  Parliament  on  the  subject. 
Ultimately  his  Lordship  said  he  would  look  at 
the  present  Act  o^  Parliament,  and  see  whether 
he  could  not  himself  adopt  some  measure  of 
relief. 


COURT  OF  COMMON  PLEAS. 

SiHings  in  Banco, 

May  7. 
Penny  v.  Slade. 
Double  Costs — Power  of  the  Court  to  award 
them  independent  of  the  Certificate  of  the 
Judge, 

A  rule  nisi  had  been  obtained  to  shew  cause 
why  a  suggestion  should  not  be  entered  on  the 
Roll. 

The  action  was  brought  against  the  defend- 
ants for  an  act  done  in  their  magisterial  capacity, 
for  the  purpose  of  authorizing  the  Master  to  tax 
to  the  defendants  double  costs  of  suit  under  the 
provisions  of  the  Act  of  the  7th  of  James  I.  c.  5. 
it  appeared  from  the  affidavits  that  an  application 
had  been  made  to  Lord  Denman,  as  the  judge 
who  had  tried  the  cause,  for  a  certificate  to  allow 
double  costs,  but  his  Lordship  said  that  he 
would  consult  the  judges  of  the  Court  of  Com- 
mon Pleas  on  the  subject ;  and  on  a  subsequent 
application  having  been  made  to  him  in  the 
matter,  his  lordship  returned  no  answer.  Con- 
sequently, the  present  rule  had  been  applied  for, 
on  the  ground  that  the  Court  in  which  the  ac- 
tion was  brought  had  the  power  to  award  double 
oosts,  independently  of  the  certificate  of  the  judge 
before  whom  the  case  was  tried.  The  counsel 
for  the  plaintiff  contended  that  the  Court  had  no 
such  power. 

Mr.  Serjeant  Wilde,  in  support  of  the  rule. 
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argued  thai  the  words  of  the  statute  allowing 
double  costs  to  magistrates  were  imperative,  and 
that  the  Court,  in  which  the  action  was  com- 
menced, had  jurisdiction  to  award  such  costs,  no 
matter  whether  the  judge  granted  a  certificate  or 
not. 

The  Court  were  of  a  contrarjr  opinion. 

Rule  duckarged  with  costs. 

COURT  OF  BXCHEQUBR.— JToy  5. 
(SUtingi  at  Nisi  Prim.) 

laAMOWr  AND  AKimfKR  V.  SOOTHALL, 

I^oor  Sates  and  Highway  Rates^Atleged 
illegal  Distress  for — Whether  a  Constable 
distraining  for  Highway  Bate  is  entitled 
to  Notice  of  ActionSofor  Poor  Rate. 

This  was  an  action  of  trespass,  in  which  the 
plaintiffs,  who  were  brewers,  sought  to  recover 
damages  for  the  seizing  of  their  goods,  in  conse- 
quenoe  of  which  they  were  obliged  to  pay 
9/.  I5s.  with  16tf.  for  costs  to  redeem  them. 

It  appeared  that  Joseph  Seager,  the  tenant  of 
a  public-house  at  Homsey,  called  the  Sluice- 
house,  being  distressed  for  want  of  means  to  get 
rid  of  a  distress  for  1 10/.  rent  due  to  his  land- 
lord, applied  to  the  plaintiffs  for  assistance. 
They,  however,  declined  to  increase  their  own 
demand  upon  him,  which  already  amounted  to 
100/.,  but  expressed  their  readiness  to  treat  with 
him  fat  the  assignment  to  them  of  his  interest  in 
the  premises  and  the  furniture  ;  on  which  it  was 
agreed  diat  for  216/.  he  should  make  oter  all  his 
property  to  them«  it  beiug  part  of  the  arrange- 
ment  that  the  debt  to  the  plainti£&  should  be 
cancelled,  while  they  should  take  upon  them- 
selves the  payment  of  the  rent  for  which  the  dis- 
tress had  been  put  in,  the  expenses  thereof,  and 
also  the  current  quarter.  In  accordance  with 
this»  an  assignment  was  drawn  up  and  executed^ 
possession  given  up,  the  arrears  of  rent  dis- 
charged, and  a  man  put  into  the  occupation  of 
the  Sluice-house  on  behalf  of  the  plaintiffs, 
while,  until  the  license  could  be  transferred  at  the 
next  transfer*  day,  Seager*s  name  was  kept  up, 
he  and  his  family  being  moreover  allowed,  as  an 
act  of  kindness  on  the  part  of  the  plaintiffs,  to 
occupy  a  portion  of  the  nouse  until  they  should 
suit  themselves  elsewhere. 

At  the  time  that  the  assignment  was  made 
Seager  was  in  arrear  for  poor-rates  and  highway- 
rates,  and  havinfi;  been  summoned  for  each  and 
no  payment  made,  the  parish  officers  placed  se- 
prate  warrants  in  the  hands  of  the  defendant  to 
levy  the  sum  due  on  all,  amounting  to  9/.  1 5s. 
including  the  costs.  This  levy  was  accordingly 
made,  and  the  question  for  the  jury  would  be 
whether  there  hi^  been  any  bond  fide  sale  to  the 
pluntiffs.     it  was  also  objected  for  the  defendant 


that  he  was  entitled  to  notice  of  action^  by  rea- 
son of  his  having  acted  in  obedience  to  ihe  war« 
rant  of  the  justice  of  the  peace. 

Mr.  ThesigcTf  in  reply  to  this  objection,  said 
that  whatever  force  there  might  be  in  the  right  to 
nodce  under  the  Highway  Act,  which  he  was  not 
prepared  to  dispute,  it  was  clear  that  no  such 
existed  with  respect  to  the  poor-rate,  and  that 
being  the  case,  he  would  be  entitled  at  all  events 
to  a  verdict  iu  respect  of  the  goods  seiaed  for  the 
latter  claim. 

Lord  Abinoer  took  the  same  view  of  the  ob- 
jection, it  was  ultimately  arranged  that  a  verdict 
should  be  given  for  the  plaintiff  as  to  the  goods 
seized  for  the  poor-rate,  the  jury  being  of  opmion 
that  the  assignment  was  a  bond  fide  one,  while 
liberty  was  given  to  the  parties  to  take  the  opi- 
nion of  the  Court  m  the  ensuing  term  as  to  all 
the  questions  raised  on  both  sides. 

The  verdict  was  accordingly  taken  for  the 
plaintiff,  with  damages — the  value  of  the  goods 
seized  for  the  poor-rate. 

Sittings  in  Banco. 
May  7. 

WOODt?.  DUNCAN. 

Costs — A  cause  down  for  trials  and  refeiTed 
— Award  set  aside j  and  cause  subsequently 
tried — Whether  Costs  of  the  former  pro* 
ceedings  shall  follow  the  verdict.^ 

In  this  case  a  rule  Nisi  had  been  granted  to 
shew  cause  why  the  Master  should  not  review 
his  taxation  of  costs,  Mr.  Cowling  now  shewed 
cause  against  the  rule. 

It  appeared  that  the  cause  had  been  originally 
set  down  for  trial,  and  referred  to  an  arbitrator, 
whose  award  had  been  set  aside  for  want  of  any 
finding  being  made  on  one,  and  that  an  imma- 
terial issue.  In  consequence  of  this,  the  cause 
was  taken  down  for  trial  again,  when  a  verdict 
was  given  by  a  jury,  in  contormity  with  the  ma- 
terial finding  of  the  arbitrator,  which  was  in  fa- 
vour of  the  defendant.  The  Master  having 
refused  to  allow  the  costs  of  the  former  trial,  this 
rule  had  been  obtained  on  the  authority  of 
*'  Poole  V.  Selwood,'*(a)  \  Price,  310,  by  which 
it  was  contended  that  the  cause  under  such  cir- 
cumstances ought  to  be  treated  as  a  remanet. 

Mr.  Cowling^  for  the  plaintiff,  distinguished 
that  case  from  the  present  which  he  urged  was 
to  be  looked  on  as  an  order  for  a  ventre  de  novo, 
in  which  view  of  the  matter  neither  party  could 
claim  the  costs  of  a  former  and  abortive  trial. 

Mr.  Watson  replied,  and  cited  **  Payne  v. 
Bailey,**  3  Brod.  and  Bing.  304.  (6) 

The  Court  held  that  the  latter  case  was  no 
authority  in  this  question,  which  ought  to  be 
treated  as  had  been  suggested  by  the  counsel  for 
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the  plaintiff,  and  taken  to  be  as  if  a  venire  de 
novo  had  been  ordered. 
Rule  discharged. 

(a)  In  this  case  it  was  held  that  if  a  cause 
standing  for  trial  be  referred,  and  the  arbi<^ 
trator's  award  in  favour  of  the  plaintiff  should 
be  afterwards  set  aside,  and  the  cause  be  in 
consequence  subsequently  tried,  the  plaintiff, 
if  he  should  afterwards  succeed  on  that  occa- 
sion, will  be  allowed  the  costs  of  the  former 
trial. — Ed. 

(h)  In  that  case  the  plaintiff  obtained  a 
verdict,  subject  to  an  award,  the  arbitrator 
had  made  a  material  mistake  in  his  award, 
and  the  defendant  refused  to  refer  matters 
back  to  him.  The  Court  of  Common  Pleas 
set  aside  the  verdict,  and  discharged  the  rule 
for  the  reference ;  and  the  plaintiff  having 
taken  the  cause  down  to  a  second  trial,  and 
again  obtained  a  verdict,  it  was  held  that  he 
was  entitled  to  the  costs  of  both  trials.— Ed. 


BAIL  COURT.— Jlfay3. 

{Before  Mr.  Justice  Williams.) 

Regina    v.  The  Leeds   and   Manchsetbr 

Railway  Company. 

Certiorari — To  remove  an  inquisition  from 
a  local  Court  into  the  Queens  Bench  to  be 
quashedj  on  the  ground  of  a  juryman  being 
tnterestedy  and  the  local  court  being  pre' 
tided  over  by  an  unauthorised  person. 
In  this  case  the  defendants  required  some 
land  for  the  purposes  of  their  Railway,  and  had 
summoned  a  jury  pursuant  to  the  act  of  incorpo* 
ration,  for  the  purpose  of  assessing  the  compen- 
sation to  be  given  at  the  Manor  Court-house,  in 
Manchester.  N 

The  landholder,  who  made  the  present  appli- 
cation, deposed  that  the  Court  was  not  presided 
over  either  by  the  Sheriff  or  the  Under-Shetiff, 
and  that  the  person  whom  the  deponent  sup- 
posed to  be  performing  the  duties  of  the  latter 
office,  turned  out  to  be  an  attorney's  clerk ;  that 
the  foreman  of  the  jury  held  several  shares  in  the 
stock  of  the  Company,  and  that  on  the  preced- 
ing evening  he  had  toasted  prosperity  to  the 
undertaking.  In  these  circumstances  it  was 
scarcely  possible  that  a  proper  trial  could  have 
been  had,  and  the  present  application,  therefore, 
was  for  a  certiorari^  to  remove  the  inquisition 
into  this  Court,  in  order  that  all  the  proceedings 
may  be  quashed. 
Rule  granted. 


COURT  OP  REVIEW~Jftfy4. 
Fiat  against  Henry  Jones. 
Petition  of  Gborob  Baker  ;  John  GraY| 
Respondent — As  to  the  right  of  proof  by 
a  retired  partner  against  tlie  separate  estate 
of  another  partner  becoming  Bankrupt — • 
Fracticb— il«  to  petition  for  removal  of 
Assignees. 

The  petition  prayed  that  the  proof  of  debt 
made  by  the  respondent  for  JB493.  might  be  ex- 
punged with  costs.  The  debt  in  question  was 
contracted  during  a  partnership  between  the  re- 
spondent's brother,  lliomas  Gray,  and  the  bank- 
rupt, which  was  dissolved  in  1836,  when  the  lat- 
ter took  the  whole  of  the  property,  guaranteeing 
payment  of  outstanding  aebts.  It  was  argued 
for  the  petitioner,  that  under  the  authorities  of 
Williams's  case  (a),  and  '<  Ex  parte  Freeman,*' 
the  right  against  a  solvent  partner  invalidated  the 
proof  against  a  separate  estate.  The  respon* 
dent  alleged  an  assent  before  bankruptcy  to  accept 
the  liability  of  the  oontinuinff  partner,  as  proved 
by  the  receipt  of  a  warrant  of  attorney. 

The  Court  said  this  was  a  proof  on  a  judg- 
ment entered  up  on  a  warrant  of  attorney  given 
by  the  bankrupt.  The  respondent  at  the  disso- 
lution of  the  partnership  agreed  to  become  a  se- 
parate creditor  of  the  continuing  partner;  the 
petitioner  himself  had  followed  the  same  course. 
Time  was  given,  and  both  parties  received  war- 
rants of  attorney,  but  at  difllerent  periods.  There 
was  sufficient  evidence  of  adoption  to  enable  the 
Court  to  admit  the  proof  against  the  separate 
estate.  The  prayer  for  the  removal  of  the  as- 
signees was  absurd.  It  was  an  appeal  from  the 
decision  of  the  commissioner,  who  on  application 
had  investigated  the  matter,  confirming  the 
proof;  and  the  present  petition  must  be  dis- 
missed with  costs. 

INSOLVENT  DEBTORS'  COURT— 3fay  7. 

John  Williams's  Case. 
AboUtion  of  Imprisonment  for  Debt  Bill. 

As  to  discharoing  a  Prisoner  out  of  Custody 
while  his  Petition  under  the  late  Insolvent 
Act  was  on  the  file  of  the  Court. 

In  this  case  a  rule  nisi  had  been  obtained  (b) 
for  the  creditors,  to  shew  cause  why  the  Insolvent 
should  not  be  dismissed,  in  order  that  he  might 
avail  himself  of  the  benefit  of  the  Act,  and  be 
discharged  from  custody  on  mesne  process, 
which  order  the  Court  could  not  make  while  the 
Insolvent's  petition  remained  upon  the  file  of  the 
Court. 

Mr.  Nicholls  shewed  cause  this  day. 

The  Court  made  the  rule  absolute  for  dis- 
missing the  petition. 


(a)  11  Ves.J.S. 

(b)  See  the  case  reported,  ante,  p.  13. 
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rriKOS  appointed  to  be  held  in  Middlesex  and  London,  before  the  Right  Honourable  Thomas 
Lord  Dehman,  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench,  in  and  after  Trinity 
Term,  1839. 

IN  TERM. 
MIDDLESEX. 

Thursday 

Monday 

Monday  •         • 

Tliursday        •        .         • 


LONDON. 


May  23 

May  27     Tuesday 

June  10 

AFTER  TERM. 


Jun^  1 1 


June  14 


June  13  j  Friday  ^         .         • 

The  Court  will  Sit  at  Eleven  o* Clock  in  Term,  in  Middlesex  ;  at  Twelve  in  London;  and  in  both 

at  Half-past  Nine  after  Term. 

N.  B. — Long  Causes  will  probably  be  postponed  from  the  23rd  and  27th  of  May  to  June 
13tb  ;  and  all  other  Causes  on  the  Lists  for  the  23rd  and  27th  of  May,  will  be  taken  from  day  to 
day  until  they  are  tried. 

Undefended  Causes  only  will  be  taken  on  June  10th. 

Short  defended  as  well  as  undefended  Causes  entered  for  the  Sitting  on  June  1 1  th,  will  be  tried  on 
that  day,  if  the  Plaintiffs  wish  it,  unless  there  be  a  satisfactory  affidavit  of  merits. 

The  Court  will  probably  Sit  in  Banc  instead  of  at  Nisi  Prius  for  six  days  beyond  the  Terra. 


EXCHEQUER  OF  PLEAS. 

Sittings  in  Middlesex  and  London  before  the  Right  Honourable  Jabies  Lord  Abingbr,  Chief 
Baron  of  Her  Majesty's  Court  of  Exchequer,  in  and  after  Trinity  Term,  1839. 

IN  TERM. 


MIDDLESEX. 
1st  Sittings,  Friday,  May  24. 


By  Adjournment 
(if  necessary), 

2nd  Sittings, 
By  Adjournment 
(if  necessary), 


Saturday,  May  25. 
Monday,  May  27. 


Wednesday,  June  5. 
Thursday,  June  6. 

AFTER  TERM. 


LONDON. 

1st  Sittings,     Friday,  May  31. 
2nd  Sittings,    Saturday,  June  8. 
By  Adjournment  (if  necessary),  Monday,  June  10. 


MIDDLESEX.  LONDON. 

Thursday,  June  13.  |  Friday,  June  14. 

The  Court  will  Sit  during  Term  at  Ten  o'Clock. 


SiTTiNos  appointed  in  Middlesex  and  London  before  the  Right  Hon.  Sir  Nicolas  ConynghaM 
TiNDAL,  Lord  Chief  Justice  of  Her  Majesty's  Court  of  Common  Pleas  at  Westminster,  in 

and  after  Trinity  Term,  1839. 

IN  TERM, 
MIDDLESEX.  LONDON. 

Wednesday  .  May  29*     Friday  .  .  May  31. 

Wednesday  .  June  5.  |  Friday  .  .  June  7. 

AFTER  TERM. 
Thursday  .  June  13.  |  Friday  •  •  June  14. 

N.B. — The  Court  will  sit  at  Ten  O'Clock  in  the  Forenoon  on  each  of  the  days  in  Term,  and 
at  Half-past  Nine  precisely  on  each  of  the  days  after  Term. 

The  Causes  in  the  List  for  each  of  the  above  Sittings  Days  in  Term,  if  not  disposed  of  one 
those  Days,  will  be  tried  by  Adjournment  on  the  Days  following  each  of  such  Sitting  Days. 

On  Friday,  the  14th  of  June,  in  London,  no  Causes  will  be  tried,  but  the  Court  will  adjourn 
to  a  future  day. 
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46. 

EXAMINATION  OF  ARTICLED  CLERKS  AT  THE  LAW  SOCIETY 
Easter  Term,  1839. 

Gentlemen  who  passed  this  Examination. 


Names. 
Abbott,  Vernon  Montague 

Ainswortb,  Samuel 
Allatt,  William 
Allee,  Lawrence  Turton 
Allison,  Henry 
AUer,  James 
Baker,  Henry 

Barber,  George 
Barton,  Richard  Carrol 
Beesley,  James 
Benn,  John  Higginson 
Bentley,  Henry  William 
Billings,  William  Frederick 
Bird,  John  Proctor 
Bishop,  Frederick 
Bradley,  Edward  Gould 
Brook,  John  Calver 
Brooks,  Abraham  James 
Brooks,  John,  the  younger 
Bryan,  James 

Bunting,  Jabez,  the  younger 
Cameron,  Dugald  Edward 
Chalmers,  Charles  Boom 
Challinor,  Edward 
Clough,  Tliomas  William 
Clutton,  John,  the  younger 
Coles,  James  Bond 

Cooper,  Samuel  Nicholas 
Cory,  Charles 
Cory,  Edward  James 
Crockett,  Richard  Singleton 


Cronhelm,  John 

Davenport,  Robert 

De  Medina,  Henry  Augustus 
Dunn,  Henry  Thomas 

Dyson,  Matthew  Henry  Moor* 

house 
Edwards,  James  Barber 
Evans,  William  Comwallis 
Gamble,  George  Spencer 
Girdlestone,  William  Bolton 

Gibbons,  Robert 
Gilham,  John 
Goody  George  Frederick 
Govett,  John  Clement 


Name  Sf  Residence  of  Attorney  to  whom  articledj  or  assigned. 

Charles  Murray,  59,  Chancery-lane;  James  Archibald  Mur- 
ray, 59,  Chancery -lane. 

John  Sudlow,  Manchester. 

John  Sanderson  Archer,  Ossett,  Yorkshire. 

James  Ralfe,  Winchester. 

Robert  Nesham,  Darlington,  Durham. 

Thomas  Hippisley  Jackson,  Stamford,  Lincoln. 

William  Mitchell,  Petersfield;  assigned  to  William  Lawrence 
Bicknell,  57,  Lincoln's  Inn  Fields. 

John  Lambert,  Alnwick,  Northumberland. 

Joshua  Mayhew,  26,  Carey-Street. 

William  Walford,  Banbury. 

William  Wyse,  Rugby. 

George  Frederick  Abraham,  6,  Great  Marlborough-street. 

Thomas  Billings,  Cheltenham. 

William  Smith,  22,  John-street,  Bedford-row. 

William  Bishop,  Shelton  Hall. 

Robert  Clark,  Queen-square,  Bath. 

Messrs.  Bohim  and  Riz,  Beccles. 

David  William  Weddell,  Gosport ;  William  Minchin,  Portsea. 

Alfred  Higginbottom,  Ashton-under^Lyne. 

Charles  Edward  Hunt,  2,  Barnard's-inn. 

Thomas  Percival  Bunting,  Manchester. 

John  Campbell  Cameron,  1 ,  Raymond-buildings. 

Charles  Carter,  Barnstaple  ;  Evan  Price,  Great  Torrington. 

John  N  orris,  Manchester. 

William  Clough,  Pontefract. 

John  Clutton,  the  elder.  High-street,  Southwark. 

Thomas  Milliken  Mills,  Taunton  ;  assigned  to  John  Manning, 
Innes,  Hazeland,  Taunton. 

William  Read  King,  1 1,  Sergeant's  Inn,  Fleet-street. 

Robert  Cory,  the  younger.  Great  Yarmouth. 

Charles  Kingdon,  Holsworthy,  Devon. 

Edward  Mortimer  Green,  Ashby-de-la-Zouch,  Leicester;  as- 
signed to  Henry  Turner,  Wolverhampton ;  assigned  to  Camp- 
bell  Wright  Hob»on,  13,  Warwick-court,  Holbom. 

Edward  Barker  Soulby,  Leeds;  assigned  to  Edwin  Eddison, 
Leeds. 

John  Marriot  Davenport,  Oxford ;  assigned  to  Joseph  Blower, 
61,  Lincoln's  Lm  fields. 

Edward  Rice,  2,  Verulam-buildings, 

John  Dunn,  Durham;  William  Visard,  51,  Lincoln's  Inn 
Fields. 

Martin  Kidd,  Holinfirth. 

John  Mercer,  Deal. 

William  Richard  Benryman,  Devonport. 

Robert  Crabtree,  Halesworth,  Suffolk. 

James  Turner,  41,  Bedford-row ;  assigned  to  Thomas  Garwood, 

Wells  next  the  Sea. 
Samuel  Bellamy,  Gainsburgh. 
John  Shearman,  21,Bartlett'8-buiI^ngs. 
John  Fiske,  Saffron  Waldeu. 
Charles  John  Shebbeare,  Grove  Cottage,  Clapham ;  assigned  to 

Benjamin  Field,  Lincoln^s  Inn  Fields. 
{To  be  continued.) 
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ARTICLED  CLERKS  APPLYING  TO  BE  ADMITTED  ATTORNIES 
In  Trinity  Term,  1839. 

[CoDtinued  from  Vol.  2.  p.  3L] 

Queen's  Bench. 

CJerKs  Name  and  Residence.  To  whom  articled^  assigned,  ^c. 

Robinson,  Heniy,  2,  Snow-hill,  London ;  Shef-  Thomas,   Wotton     Byrchinshaw,    Chesterfield; 

field ;  and  Whittington,  Derby.  assigned  to  Brown,  John,  Sheffield. 

Richards,  Thomas,  124,  St.  John-street,  West  Thomas,  James,  Landilofawr. 

Smithfield ;  and  Uandilofiiwr,  Carmarthen. 

Raw,   Joseph,  8,   Three-crown-square,  South-  Pearson,  Francis,  Kirkby  Lonsdale. 

wark ;  and  Kirkby  Lonsdale. 

Staple,  John,  21,  King-street.  Johnston,  James,  26,  Carey-street. 

Silk,  John  Alexander,  3,  My Ine -street,  Clare-  Fisher,  William,  5,  Great  James-street. 

mont-square. 

Smith,  Richard  Curgenven,  Plymouth,  Devon.  Luxmoore,  Jonathan,  Plymouth. 

St.  Aubyn,  William  St.  John,  34,  Guildford-  Fleming,  Sr.  John,  Lancaster-place ;   assigned 

street,  to  Henderson,  William,  Lancaster-place ;  as- 

signed to  Tustin,  Edward  Erskinc,  4,   New 
Bridge  Street. 

Staunton,  Edward,  55^  lincoln's-tnn-fields.  Staunton,   Thomas,  Bath ;  assigned   to   Ensor, 

Thonuis  Rainsford,  14,  South-square. 

Shaw,  Thomas,  14,  Wakefield-street ;  Hudcar  Woodcock,  William  Plfint,  Bury. 

within  Bury  ;  and  Paradise-place, 

Shum,  Robert,  44,  Marchmont-street.  Manisty,  Henry,  KingVroad. 

Smith,  Robert  Wyndham,  Ross,  Hereford.  PTothero,  Thomas,  Newport. 

Scott,  Edward  Wilson,    29,  Hart-street ;    38,  Wilson,  Richard,  Kendal. 

Dowgate-hill ;  and  Kendal. 

Straight,    Robert  Marshall,  34,  Great  James-  Straight,  Samuel,  Sessions-house,  Old  Bailey. 

street. 

Simpson,  Thomas,  Stafford.  Thomas,  David,  Stafford, 

Starling,  Thomas,  40,  Leicester-square.  Starling,  Edward,  40,  Leicester- square. 

Stowers,  Thomas,  Epsom.  Puttock,  James,  Epsom. 

Torre,  John  Alexander,  9,  St  James-street.  Knocker,  Edward,  Dover;  assigned  to  Abbott, 

G.  Washington,  9,  St.  Jame»-8treet. 

Teulon,  Peter  Ross,  22,  Queen- street.  Golden-  Hammet,  Joseph  Pope,  12,  Southampton-build« 

square.  ings. 

Toad,  Robert,  37,  Sidmouth-street ;  and  King-  Levett,  Arthur,  Kingston-upon-Hull. 

ston-upon-HuU. 

Thomber, Paul  Harrison,  12,  Sussex-street; and  liddell,  Alexander,  and   Whiteside,    William, 

Poulton,  Lancaster.  Poulton. 

Turner,  John  Hawkes  Valentine,  10,  Calthorpe-  Miller,  Henry,  Frome  Selwood. 

street;  23,  Alfired-strvet ;    and  Frome,  Sel* 

wood. 

Tombs,  Edward  Thos.  41,  Cambridge-terrace.  Dewe,  Charles  Thomas  Reynolds,  Derby. 

Tevor,  James,  82,Upper  Seymour-street;  Bridge-  Trevor,  John  William,  Bridgewater ;  assigned  to 

water;  14,  Gloucester-street;  28,  Great  Or-         Loftus,  Thomas,  New  Inn. 

mond* street;  67,  Lamb's  Conduit-street;  and 

13,  New  Nortb-stieet. 

Upton,  Henry,  24, Stockbridge- terrace,  Pimlico;  Ellis,  John  Lnttman,  and  Hale,  William,  Pet- 

and  Petworth.  worth. 

Underhay,  John,  Brixham.  Pitt,  James,  the  younger,  Exeter. 

Wroe,  John  Blomely,  the  younger,  31»  Amwell-  Walker,  John,   Manchester;  assigned  to  Jesse, 

street;  and 5, Upper  Porchester*street.  Josenh  Ablett,  Manchester. 

Woodrow,  Jei«miali,  12,  Hundey-street ;  Ryde,  Butt,  William,  Ryde. 

Isle  of  Wight ;  and  63,  Chancery-lane. 

WeUborne,  Uharles,  11,  East  Harmng-street.  Elkins,  William  Morris,  4,  Cook's  Court. 

Wright,  John  Hippolite,  Lincoln  Chambers.  Leman,  James,  Lincoln's-inn-fields. 
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Articled  Clerks,  ^c. 


Wells,  William^  52,  Gloacester-street ;  Dursley ; 

and  4,  Arundel-street. 
Walcot,  Thomas,  40,   George-street,   Existon- 

square« 


Whish,  John  Buchanan,  22,  Everett-street ;  Hast- 

ingi;  and  Frampton-on-SeTem. 
WilUamsy  WiUiam,  Stroud  Green,  Homsey 
Wood,  James,  5,  Brown's-huildings,  Islmgton ; 

and  Bradford. 
Whidbome,  John,  28,  Lamb's  Conduit- street. 


Wood,  William,  LiverpooL 

W^ashbome,  William,  1 5,  Tavistock-place ;  Nor- 
wich; and  Newbury. 

Welsbj,  William,  15,  Alfred-street,  Bedford- 
square ;  and  Ormskirk. 

Yonge,  John,  110,  Strand* 


Yockney,  Jones,  20,  Torrington-square. 


Wells,  William  Berry,  and  Bishop,  Henry, 
Dursley. 

Enfield,  Henry,  19,  Southampton-buildings; 
assigned  to  Cuvelj^,  Thomas,  19,  Southamp- 
ton-buildings ;  assigned  to  Skilbeck,  William, 
19,  Southampton-buildings. 

Wise,  William,  Rugby. 

Murray,  William,  5,  London-street. 
Bentley,  Greenwood,  the  elder,  Bradford. 

Smale,  Charles,  and  Hanrie,  Harry  Arthur,  Bide- 
ford;  assigned  to  Wickens,  Henry,  1,  Chris- 
topher-street 

Wocxl,  Charles,  Manchester. 

Unthuik,  Clement  William,  Nowich. 

Welsby,  John,  Ormskirk. 

Atcheson,  Robert  Shank,  23,  Duke-street ;  as- 
signed to  Ridge,  William,  23,  Duke-street ; 
assigned  to  Rice,  Henry,  39,  Jermyn-street. 

Moseley,  Thomas,  31,  Bedford-street 


LAW  EXAMINERS. 


I 


Trinity  Term^  1839. 
Sir  F.  Dwarris,  one  of  the  Masters  of  the 
Court  of  Queen's  Bench. 
Mr.  Amory, 

Mr.  Clayton,  l^Attomies. 

Mr.  Foss,  £ 

Mr.  Martineau,  y 

Wednesday,  June  5,  is  appointed  for  the  Tri- 
nity Term  Examination.  Gentlemen  applying 
to  be  examined  must  leave  their  testimonials  of 
due  service  on  or  before  Tuesday,  the  28th  May. 

NOTICE  TO  CORRESPONDENTS, 

Inquirer.  We  are  obliged,  from  consistency, 
to  refer  this  gentleman  to  our  Notice  to  Corres- 
pondents, ante  Vol.  I.  p.  96,  first  notice. 

R.  P.  Your  being  a  constant  correspondent, 
entitles  your  letter  to  the  notice  we  otherwise 
should  not  give  it.  We  see  no  sufficient  reason 
to  admit  that  our  strictures  are  too  severe.  You 
have  not  entered  into  the  amicable  spirit  of  them, 
as  the  very  essence  of  your  letter  would  lead  us  to 
imply.  Suppose  that  the  Examiners  went 
through  an  examination  in  open  Court  by  the 
Judges  of  the  land  before  tneir  appointment, 
then  indeed  some  of  the  questions  would  not  be 
too  simple.  Your  assertion  that  ''from  your 
own  knowledge  parties  have  passed  who  have  not 
answered  two-thirds  of  the  questions,  and  what 
is  worse,  who  have  answered  many  of  them  in  a 
way  that  must  have  clearly  exposed  their  ignor- 
ance of  the  subject,'*  only  tends  to  confirm  our 
pbservations,  that  ^<  under  a  different  government. 


or  Court  of  Examiners,  the  questions  (as  they 
are  called)  would  be  of  essential  benefit,  and 
tend  to  make  the  profession  of  an  Attorney  what 
it  ought  to  be." 


Preparing  for  Publication, 
PART  I. 
T3RECEDENTS  m  CONVEYANCING, 
"^  adapted  to  the  present  State  of  the  £aw, 
unlh  Practical  Notes.  By  Thomas  George 
Western,  Esq.  F.R.A.S.,  of  the  Middle  Tem- 
ple, Author  of  the  Commentaries  on  the  Con- 
stitution and  Laws  of  England,  dedicated,  by 
special  command,  to  Her  Majesty ;  intended  as 
a  continuation  of  Precedents  in  Convbv- 
ancino,  by  N.  Vallis  Bone,  Esq.  of  Lincoln's 
Inn,  Barrister-at-Law. 

This  Part  will  contain 
Conditions  of  Sale  and  Contracts. 

John  Richards  and  Co.  Law  Booksellers  and 
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LAWS  OF  REAL  PROPERTY. 

(Continuedfrom  p.  36.) 

The  New  Statute  of  LimitcUions  relating  to 

Seal  Property,  3  &  4  W.  4.  c.  27. 

Thb  Limitation    fob    the    recovbry  of 
Rent  reserved  on  Lease. 
Construction  of  3  &  4  W.  4.  c.  42.  sec.  3. 
as  applied  to  sec.  42  of  this  sew  Statute  of 
Limitations. 

JJAVING  shewn  the  Construction  made 
by  the  Court  of  Common  Pleas  upon 
Sec.  2.  of  this  new  Statute  of  Limitations — 
<'  As  to  the  time  at  which  the  right  to  make 
a  Distress  for  any  rent  shall  be  deemed  to 
have  first  accrued,"  we  will  turn  our  atten- 
tion to  the  limitation  prescribed  for  the  re- 
covery of  rent  reserved  on  Lease.  The 
question,  that  a  period  of  six  years  was  no 
bar  to  an  action  of  Covenant  for  rent,  under 
the  new  laws,  was  raised  in  Pagetv.  Foley , (a) 
which  was  an  action  on  a  Covenant  in  an 
Indenture  of  Lease,  whereby  Ann  Chambers 
did,  for  herself,  her  heirs,  executors,  admi- 
nistrators, and  assigns,  covenant  to  pay  the 
rent  at  the  times  in  the  Indenture  specifiejd, 
to  which  the  defendants  pleaded  the  Statute 
of  Limitations,  and  that  the  rent  had  not 
become  due  within  six  years  since  the  com- 
mencement of  the  action.  To  this  there  was 
a  general  demurrer  and  joinder;  in  sup- 
port of  the  demurrer,  it  was  argued  that  the 

(a)  S.  C.  2  BiDg.  N.  C.  079. 
Vol.  II. 


period  of  six  years  was  no  bar  to  an  action 
of  Covenant  for  Rent—that  the  42nd  Sec.  of 
this  Statute  of  Limitations  (b)  did  not  apply 
to  rent  reserved  on  a  Deed,  or,  if  it  did,  that 
it  was  repealed  by  the  Statute  3  &  4  W.  4. 
c.  42.  s.  3.  which  enacts,  ^*  that  all  actions  of 
debt  for  rent  upon  an  Indenture  of  Demise, 
all  actions  of  covenant  or  debt,  upon  any 
bond,  or  other  specialty  ;  and  all  actions  of 
debt  or  scife  facias  upon  any  recognizance, 
and  also  all  actions  of  debt  upon  any  award, 
where  the  submission  is  not  by  specialty,  or 
for  any  fine  due,  in  respect  of  any  copyhold 
estates,  or  for  an  escape,  or  for  money  levied 
on  any  fieri  facias^  and  all  actions  for  penal- 
ties, damages,  or  sums  of  money  given  to 
the  party  grieved,  by  any  statute  now,  or 
hereafter  to  be  in  force,  that  shall  be  sued 
or  brought  at  any  time  after  the  end  of  the 
present  session  of  Parliament,  shall  be  com- 
menced and  sued  within  the  time  and  limita- 
tion hereinafter  expressed,  and  not  after; 
that  is  to  say,  the  said  actions  of  debt  for  rent 
upon  any  Indenture  of  Demise  or  Covenant, 
or  debt  upon  any  bond,  or  other  specialty, 
actions  of  debt  or  scire  facias^  upon  recog- 
nizance, within  ten  years  after  the  end  of 
this  present  session,  or  within  twenty  yeant 
after  the  cause  of  such  actions  or  suits,  but 
not  after ;  and  the  said  other  actions  within 
three  years  after  the  end  of  this  present 
session,  or  within  six  years  after  the  cause  of 

(b)  Bee  ante,  vol.  i.  p.  34. 
e 
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such  actions  or  suits,  but  not  after ;  provided 
that  nothing  herein  contained  shall  extend 
to  any  action  given  by  any  statute  where 
the  time  for  bringing  such  action  is,  or  shall 
be,  by  any  statute  specially  limited." 

Tin  DAL,  C.  J.y  said,  in  giving  judgment 
for  the  plaintiff,  I  am  disposed  to  rest  on  the 
construction  of  the  second  statute )  at  the 
same  time,  if  we  were  bound  to  decide 
whether  or  not  the  case  fell  within  3  &  4 
W.  4.  c.  27.,  I  should  say,  there  are  strong 
reasons  for  thinking  that  it  does  not  include 
the  present  case.  That  Statute  is  entitled 
'^  An  Act  for  the  Limitation  of  Actions  and 
Suits  relating  to  Heal  Property,  and  for 
simplifying  the  remedies  for  trying  the  rights 
thereto/'  which  seems  more  pertinent  to 
rents  that  are  a  charge  on  the  land,  than  to 
mere  conventional  rents.  Then  a  reference 
to  the  rents  specified  in  the  1st  sec.  of  the 
statute,  shews  that  the  arrearages  of  rent 
mentioned  in  sec.  42,  have  no  relation  to 
a  conventional  rent  reserved  on  a  lease.  In 
sec.  2,  it  is  clear  the  word  rent  is  used  to 
express  charges  for  which  an  assize  would 
lie — rents  which  arc  a  charge  on  land. 
Sec.  36  (a)  goes  to  abolish  all  real  and 
mixed  actions.  Sec.  40  enacts  that  money 
charged  on  land,  shall  be  deemed  satisfied 
at  the  end  of  20  years,  if  there  be  no  interest 
paid  or  acknowledgment.  It  is  said,  that 
sec.  41,  which  relates  to  dower,  enacts 
that  no  arrears  of  dower  shall  be  reco* 
vered  for  more  than  six  years,  and  that  when 
sec.  42  follows,  by  enacting  that  no  arrears 
of  rent  or  interest  shall  be  recovered  for 
more  than  six  years,  we  must  intend  that 
the  legislature  proposed  thereby  to  include 
all  other  kinds  of  rent.  I  should  say  it  Was 
proposed  to  include  oth^r  rents  of  the'  dame 
nature,  as  those  to  which  the  Act,  according 
to  its  title  and  preamble,  was  intended  to 
apply,  rather  than  conventional  rents  re- 
served on  a  lease.     However,  it  is  not  neces- 

(a)  See  ante,  vol.  i.  p.  193.209. 


Property. 

ssLvy  to  give  an  opinion  on  the  point ;  for  on 
comparing  the  enactment  with  the  third 
section  of  3  and  4  Will.  4,  c.  42,  if  it  was 
intended  in  the  former  to  include  rent  on  an 
Indenture  of  Lease,  the  latter  statute  has  now 
excluded  that  species  of  rent  from  tbe  ope- 
ration of  the  former.  The  first  Act  received 
the  royal  assent  on  the  24th  of  July,  1833, 
and  it  was  to  come  in  force  on  the  1st  of 
January,  1834;  the  second  received  the 
royal  assent  on  the  14th  of  August,  1833, 
and  it  was  to  come  in  force  on  the  1st  of 
June,  1834.  The  legislature,  therefore,  by 
the  second  statute,  made  a  new  and  distinct 
enactment  to  come  into  operation  before 
the  other.  If  there  be  any  thing  in  the  se- 
cond, irreconcileable  with  the  first,  it  would 
be  a  strange  proceeding  that  the  legislature 
should  designedly  pass  one  law  to  be  in 
force  for  some  time  in  one  year,  and  a  dif- 
ferent law  on  the  same  subject  matter,  to 
Come  in  force  the  next.  But  it  seems  to  me 
that  there  is  nothing  conflicting  in  the  two. 
His  Lordship  then  read  section  3,  of  3  and 
4  Will.  4,  c.  42,  and  at  the  end  continued. 
Those  are  not  merely  negative  words,  but 
import  an  affirmative  also ;  not  merely,  that 
a  plaintiff  may  not  sue  for  rent  accruing 
more  than  ten  years  before,  but  that  he  may 
sue  for  all  that  time  to  come  for  rent  in 
arrear  at  the  time  the  Act  passed.  There- 
fore, here  is  in  August,  1833,  a  legislative 
declaration,  that  actions  may  be  brought 
for  rent  in  all  that  period:  compare  that 
with  section  42,  in  the  former  Act,  if  that 
section  is  to  be  taken  as  oomprehendiog 
similar  causes  of  action.  His  Lordship 
read  that  section,  and  added :  If  this  is  a 
general  enactment,  the  subsequent  declara- 
tion that  an  action  of  covenant  may  be  oom- 
menccd  during  a  longer  period,  is  virtually 
an  exception  out  of  the  former :  we  are  to 
reconcile  the  two  enactments  if  it  be  pos- 
sible ;  but  if  it  be  not,  the  affirmative  and 
negative  cannot  co-exist,  and  the  action  of 
covenant,  must  be  taken  as  an  exception. 
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Therefore,  without  aflPecting  the  clause  in 
the  first  statute  further  than  is  necessary  to 
give  effect  to  the  second,  we  decide  that  the 
plea  of  SIX  jears*  limitation  of  the  cause  of 
action  is  bad. 

Park,  J.  said, — I  am  inclined  to  think 
that  this  18  a  case  not  intended  to  be  in- 
cluded in  the  first  Act  of  Parliament ;  but  I 
abstain  irom  giving  any  express  opinion  on 
the  point  If,  bowever^  it  be  included  in  the 
first  Act,  the  second  is  so  express  and  clear 
in  its  language^  that  I  cannot  distinguish  it 
from  this  case,  and  am  of  opinion  it  repeals 
the  first,  as  to  the  action  of  covenant,  for 
rent  of  this  description.  When  I  find  the 
legislature  using  in  the  second  statute,  lan- 
guage incompatible  with  the  first,  if  the 
first,  is  to  be  taken,  as  involving  a  case  of 
this  kind,  I  must  give  effect  to  the  latter. 
In  that  I  find,  that  ^'  all  actions  of  debt  for 
rent  upon  an  indenture  of  demise,  all  actions 
of  covenant,  or  debt,  upon  any  bond,  or 
other  specialty,  and  all  actions  of  debt,  or 
scire  fa,ei€U  upon  a  recognizance,'*  are  li- 
mited as  therein  prescribed.  If  there  be 
any  use  in  language,  this  is  an  action  of  co- 
venant, such  as  that  contemplated  by  the 
Act,  and  the  plaintifis  are  entitled  to  sue. 

Yauohan,  J.  said,  -^It  is  difficult  to  sup 
pose,  from  the  short  interval  between  the 
passing  of  these  two  Acts,  that  any  contra 
diction  could  have  been  intended  by  the 
l^islatnre;  but  if  there  be  any  conflict 
between  the  two  Acts,  the  latter: is  so  plain 
and  unequivocal,  that  it  must  prevail. 

BosANQOBT,  J.  said, — 'I  agree  in  thinking 
that  the  plaintiffs  are  not  confined  to  six 
years  for  the  recovery  of  rent  reserved  on  a 
lease.  If  the  case  had  rested  on  the 'first 
Act,  and  the  second  had  never  passed,  I 
should  have  thought  the  right  to  recover, 
had  been  confined  to  six  years.  The  first 
section  enacts,  that  the  word  rent  shall  ex< 
tend  to  all  heriots,  and  to  all  services  and 
tnits,  for  which  a  distress  may  be  made.  It 
appears  to  me  that  that  must  include  rent 
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service.  The  second  section  appears  to  re- 
late ,to  the  recovery  of  an  estate  in  the  rent ; 
and  after  limiting  twenty  years  for  the  re- 
covery of  an  estate  in  the  rent,  other  provi- 
sions are  introduced  as  to  the  recovery  of 
arrears.  Section  40  relates  to  principal, 
money  charged  upon  land.  Then  comes 
section  42.  It  is  contended  that  this  does 
not  apply  to  rent  reserved  by  specialty, 
a  case  (a)  has  been  referred  to  on  the  con- 
struction of  the  statute  of  James  I.  But  if 
we  look  to  the  words  with  which  arrears  of 
rent  are  associated,  it  seems  difficult  to  con- 
fine the  expression  to  rent  reserved  by  parol 
agreement,  for  interest  cannot  be  made  a 
charge  on  land  by  parol;  and  there  is  no 
limitation  but  this  for  the  recovery  of  ar- 
rears, whether  due  by  parol  or  on  specialty. 
However,  on  this  point  it  is  unnecessary  to 
give  any  opinion,  for  if  such  be  the  true  in- 
terpretation of  the  first  act,  it  is  quite  incon- 
sistent with  the  second;  and  in  such  case 
the  latter  enactment  must  prevail,  and  the 
plaintiffs  had  judgment. 


TO   THE   EDITOR   OF   THE   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  1,  VOL,  II. 

What  is  the  remedy  fi>r  injuries  to,  or  dis- 
turbance of,  a  right  of  way? 

If  a  man  has  a  right  of  way  over  another's 
land  (I),  and  be  disturbed,  in  the  enjoyment 
of  it,  either  by  the  tenant  of  the  land,  as  by 
workiuig  it,  ploughing  across  it,  or  otherwise 
spoilating  it,  or  by  a  stranger ;  the  general 
remedy  is  by  an  action  on  the  case  against 
the  party  who  has  caused  the  obstruction. 
Case  also  lies  for  stopping  up  a  common 
passage,  if  the  plaintiff  can  shew  any  special 
damage  from  it  9ut  an  action  will  not  lie 
by  an  individual  for  an  obstruction  in  a 
public  highway,  unless  he  sustain  a  parti- 
cular damage(2);  but  if  the  plaintiff  state 
that  the  defendant  obstructed  the  road  in 


(a)  See  2  Bing.  N.  C.  684. 
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such  a  manner  that  he  (the  plaintiff^  was 
obliged  to  go  a  longer  and  more  difficult 
way  (3),  and  that  the  defendant  opposed  him 
in  attempting  to  remove  the  nuisance,  this 
is  a  sufficient  damage  to  support  the  action. 
(Willes  73.)  A  declaration  for  disturbance 
in  a  right  of  way  was  held  good,  without 
prescription  being  alleged.  (Winford  v,  Wol- 
laston,  3Lev.  2G6.)(4) 

All  injuries  whatsoever  to  a  highway,  as 
by  digging  a  ditch,  or  making  a  hedge 
across  it,  or  by  laying  logs  of  timber  on  it, 
or  by  doing  any  other  act  which  will  render 
it  less  commodious  to  the  king's  subjects, 
are  public  nuisances  at  common  law  (1  Hawk. 
P.O.  76.  §.  144.),  and  are  indictable  offences 
only,  and  not  actionable  (4  Bl.  Com.  167.) ; 
unless,  as  before  mentioned,  a  person  has 
sustained  some  particular  damage,  when  he 
may  bring  an  action  against  the  person  who 
was  the  cause  of  such  damage.  (Willes  73.) 

C.  B. 

(1)  The  Romans  had  their  servitudes  or 
rights  of  country  farms,  as  the  right  of  going 
on  foot,  of  driving  wagons  and  beasts  loaded 
or  not  loaded  ;  of  carrying  water  either  by 
canals  or  leaden  pipes  through  the  land  of 
another  person.  See  Vitruv.  viii.  7.  de  Ser- 
vitutibus.  Inst.  L.  ii.tit.  3.  Pandects  L.  viii. 
Lactantius.  Inst  Div.  L.  i.  c.  1.  Among 
them  the  res  privatm  were  either  res  man" 
dpi  or  nee  mancipi  ;  the  res  mancipi  being 
such  as  might  be  sold  and  alienated  by  a 
certain  right  used  amongst  the  Roman  citi- 
zens only,  so  that  the  purchaser  might  take 
them  as  it  were  with  his  hand,  the  seller 
being  answerable  for  his  quiet  enjoyment, 
Cic,  pro  Murenaj  s.  2.  J3oetius  in  Cic,  To- 
pica  ;  whilst  the  res  nee  mancipi  could  not 
be  so  transferred,  and  therefore  the  risk 
rested  with  the  purchaser.  Plant.  Pers.  iv. 
3.  55.  Thus  the  distinction  of  mancipium 
and  usus ;  vitaqve  mancipio  datur  in  pro- 
perty or  perpetuity,  omnibus  usu ;  Lucret. 
iii.  985.     So  mancipium  and  fructus.   Cic. 


£p.  Fam.  vii.  29, 30.  They  had  also  xnany 
other  servitudes  or  rights  upon  the  lands  of 
each  otheri  similar  to  those  which  are  still 
in  use  in  this  country.  The  farms  that  were 
free,  and  not  liable  to  any  of  these  servi- 
tudes, were  called  prtsdia  libera;  while  those 
that  were  subject  to  them  were  called  pradia 
serva  (a), 

(2)  It  must  be  particularly  shewn  in  the 
pleadings  what  kind  of  way  is  claimed.  See 
Rex  t).  Barr,  4  Campb.  16.  so  that  the  tres- 
pass declared  for  may  be  justified.  Proof  of 
a  prescriptive  right  for  carriages  does  not 
establish  a  right  for  cattley  although  it  is 
evidence  for  a  jury.  See  Ballard  v.  Dyson, 
1  Taunt.  279.  The  termini  of  the  way  must 
be  proved.  See  Wright  v.  Rattray,  1  East 
377.  Simpson  v.  Lewthwaite,  3 Barr.  &  Ad. 
226. 

The  rule  of  H.  4.  Wm.  4.  provides  that 
where  a  defendant,  in  an  action  of  trespass, 
pleads  a  right  of  way  for  carriages,  cattle, 
and  on  foot,  in  the  same  plea,  whereupon 
issue  is  taken,  the  plea  shall  be  taken  dis- 
tributively,  so  that,  if  the  jury  find  a  right 
of  way  for  cattle,  or  on  foot,  but  not  for 
carriages,  the  defendant  shall  be  entitled  to 
a  verdict  in  respect  of  such  of  the  trespasses 
proved  as  shall  be,  and  the  plaintiff  to  a 
verdict  in  respect  of  such  of  the  trespasses 
as  shall  not  be  justified  by  the  right  so  found. 
(See  Stott  v.  Stott,  16  East,  (343.)  When 
a  plaintiff  intends  to  show  that  the  way  has 
been  stopped  up  by  order  of  two  justices,  he 
must  follow  the  form  prescribed  by  the  sta- 
tute. See  Davison  v.  Gill,  1  East  64;  Welsh 
V.  Nash,  8  id.  394 ;  De  Ponthieu  v.  Penny- 
feather,  6  Taunt  634. 

(3)  See  ante,  vol.  i.  p.  170. 

(4)  See  Greasly  v.  Colling,  2  Bing.  263. 
An  action  on  this  case  will  not  lie  where  the 
inconvenience  is  only  general.  See  Fineux  v. 
Hovendon,Cro.Eliz.664;  Hubert  o.  Groves, 


(a)  Optimo  enimjure  ea  sunt  prof ecto  preedia,  qua 
optima  eonditume  ntnt*  Libera  meliore  jure  sunt 
quam  eerva,  Cic.  in  Hull.  iii.  2. 
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1  Esp.  148.    And  if  the  way  be  claimed 

as  from  necemty,  the  plaintiff  must  prove  a 

grant  to  himself  of  the  land  to  which  the 

way  leads,  and  that  there  is  no  other  way  to 

his  land.   See  Clarke  v.  Cogge,  Cro.  Jac. 

170. 

Editor. 


PROBLEM  IV.(a) 
Vol.  2. 

In  vhat  cases  may  an  action  be  brought 
by  a  person  who  has  entered  into  a  special 
contract  against  the  person  with  whom  he 
has  contracted,  while  the  plaintiff's  own  side 
of  the  contract  remains  unperformed  ? 

We  wiil  subdivide  this  question  into  two 
branches, 

1.  In  what  cases  may  the  action  be 
brought  in  Special  Assumpsit  upon  the 
contract? 

2.  In  what  cases  may  it  be  brought  in 
indebitatus  assumpsit  1 

ROLLS  COURT.— JIfay  5. 

Bacon  and  Others,  v.  Spottiswoodb  and 
Others. 

Patent  right —  Injunction  —  Practice  —  An 
injunction  wiU  not  be  granted^  merely  he- 
cause  a  party  has  a  patent,  hut  lie  must 
prove  at  the  hearing  a  clear  and  unexcep- 
tionable  title,  as  to  hearing  an  injunction 
ease  witlwut  a  previous  motion  for  the 
Court  to  grant  it. 

A  bill  had  been  filed  by  the  plaintiffs  against 
the  defendants,  Directors  of  the  New  London 
Gas  Company,  for  an  injunction  to  restrain  them 
from  selling,  using,  or  manufacturing  a  ^s  lamp 
or  burner,  alleged  to  be  a  counterfeit  imitation  of 
the  plaintiff's  patent  gas  buraer,  and  for  the 
accounts  of  the  sales  of  the  articles,  and  the  case 
was  brought  on  for  hearing  without  the  usual 
motion  in  the  first  instance. 

Lord  Langdalb,  in  giving  judgment,  said, — 
It  was  an  unusual  occurrence  to  bring  a  case  of 
this  kind  to  a  hearing,  without  a  previous  motion 
for  the  Court  to  grant  the  injunction;  but, 
however  unusual,  the  plaintiff  was  not  precluded 
from  se^tking  for  the  injunction,  because  he  had 

(a)  See  Notice  to  Correspondents,  No.  1. 


not  applied  for  it  on  interlocutory  motion.  The 
usual  course  was  to  do  so,  and  the  Court  then 
had  an  opportunity  of  directing  such  proceedings 
as  were  necessary  to  determine  the  validity  of 
the  patent.  If,  however,  the  plaintiff  omitted 
to  move  at  an  earlier  period,  he  must  at  the 
hearing  show  that  an  injunction  was  not  imme- 
diately necessary,  or  that  he  did  not  consider  it 
necessary  for  the  protection  of  his  interest,  and 
he  also  imposed  upon  himself  the  necessity  of 
making  out  a  clear  unexceptionable  title.  It 
would  be  very  inconvenient  if  the  plaintiff  should 
be  permitted  to  avail  himself  of  doubts  which  he 
had  himself  raised,  and  to  obtain  further  time  to 
do  that  which  he  might  have  done  before.  At 
the  hearing  of  the  cause,  the  Court  had  to  look 
at  the  facts  produced  in  evidence,  not  to  consider 
the  propriety  of  a  simple  injunction,  but  whe- 
ther a  perpetual  injunction  should  be  granted. 
It  was  true,  that  when  a  patent  had  been  granted, 
and  there  had  been  some  enjoyment  and  exclu- 
sive possession,  the  Court  might  interpose  its 
injunction  without  putting  the  party  to  establish 
the  validity  of  his  patent  by  an  action  at  law, 
but  this  must  depend  to  a  considerable  extent 
upon  the  circumstances  of  the  case,  and  on  the 
nature  of  the  defence.  The  Court  was  not 
bound  to  grant  injunctions,  merely  because  a 
patent  had  been  granted,  and  exclusively  enjoyed 
for  some  time,  but  at  the  hearing  the  plaintiff 
was  to  prove  his  title  clearly,  and  not  to  reply 
upon  evidence  upon  a  primd  facie  title.  In 
this  particular  case,  having  regard  to  the  nature 
of  the  patent  and  specification,  and  its  alleged 
infringement,  and  also  considering  the  defence 
and  all  the  facts,  he  thought  an  injunction 
would  not  have  been  granted  upon  the  same  facts 
if  applied  for  before  the  hearing,  without  having 
the  validity  of  the  patent  previously  established 
by  an  action  at  law.  The  plaintiff  had  not 
made  out  a  clear  title,  and  he  had,  therefore,  to 
consider  whether  the  bill  should  be  retained  to 
give  him  an  opportunity  to  bring  his  action  ;  but 
he  thought  not,  and  the  bill  must  be  dismissed 
with  costs. 


QUEEN'S  BENCH.— ^|>n7  27. 

Sittings  in  Banco, 
Stockdale  V*  Hansard. 
Libel. — Breach  of  Privilege — Whether  the 
House  of  Commons  may  order  the  publi- 
cation of  their  proceedings  f  whix^h  contains 
matter  of  Libel  against  individuals^  and 
that  it  is  a  high  breach  of  privilege  to  bring 
such  Libel  in  question  before  any  Court  of 
Judicature, 

(Continued  Jrom  p,  39.) 
My  Lords,  without  a  long  and  painful  and 
laborious  investigation,  1  would  venture  to  say 
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that  no  advocate  in  such  a  case  can  render 
to  the  Court  that  assistance  which  the  CourtI 
may  fairly  expect  from  the  bar,  or  that  he  can 
do  justice  to  his  client;  and  I  would  further 
say,  without  such  long  and  laborious  inquiry 
and  consideration^  it  would  be  impossible  for 
any  judge  to  come  to  a  satisfactory  conclu- 
sion. My  Lords,  I  am  still  afraid,  notwith- 
standing the  time  and  pains  I  have  bestowed 
upon  this  subject,  that  there  may  be  matters  of 
great  importance  which  have  escaped  my  atten- 
tion ;  tbat  both  authorities  and  arguments  de- 
serving great  weight  might  be  brougfit  before 
your  lordships,  which  I  shall  be  unable  to  sup- 
ply ;  but,  my  Lords,  I  shall  place  before  your 
Lordships,  with  all  the  brevity  which  the  nature 
of  the  case  will  allow,  the  resuh  of  many  weeks 
of  painful  and  laborious  investigation r  My 
Lords,  my  friend  gave  your  Lordships  a  short 
statement  of  the  record,  with  which  I  can  find 
no  fault,  for  it  wiH  be  my  duty  to  lay  before 
your  Lordships,  fully  and  fairly,  all  the  atitho- 
rity  I  can  fina  on  either  side,  and  the  comments 
upon  them,  and  likewise  to  bring  before  your 
Lordships  all  the  arguments  on  either  side  which 
I  think  could  fairly  be  brought  to  beat  upon  this 
case.  Now,  my  Lords,  this  case  coming  upon 
demurrer  to  see  whether  f(  question  of  law  arises, 
of  course  we  are  to  examine  the  record.  We 
have  a  declaration  in  case  for  libel.  My  Lords, 
the  declaration,  I  have  no  hesitation  in  admit- 
ting, is  good  upon  the  face  of  it ;  it  sets  out  a 
publication,  which,  if  issued  to  the  World  without 
authority,  would  give  the  plaintiff  a  just  cause  of 
action ;  it  imputes  to  the  plaintiff  that  he  had 
published  an  obscene  book,  which  book  was 
found  in  the  hands  of  the  criminals  confined  in 
Newsate;  but,  my  Lords,  while  I  admit  that 
this  IS  a  criminatory  publication,  I  by  no  means 
admit  that  it  is  a  libel.  A  libel  1  apprehend  to 
be  a  criminatory  writing*  published  without  just 
occasion  or  authority.  My  Lords,  suppose  there 
had  been  an  action  brought  fol-  preparing  ah 
indictment,  or  for  a  report  of  either  House  of 
Parliament  which  had  been  confined  to  the  use 
of  either  House,  or  for  a  letter  in  answer  to  an 
inquiry  respecting  the  character  of  a  servant,  I 
should  be  obliged  to  make  the  same  admission, 
because  the  declaration  would  disclose  what  is 
primd  facie  a  good  cause  of  action  ;  but  do  1 
admit  that  the  indictment,  or  the  report,  con- 
fined to  the  use  of  the  Members  of  the  House  of 
Commons,  is  a  libel  ?  No,  my  Lords,  these  are 
publications  for  jiist  cause,  and  whatever  loss 
they  may  occasion  to  the  object  of  them,  it  is 
damnum  absque  injuria;  it  is  not  a  libel,  and 
no  action  can  be  maintained;  and  I  must  com 
plain  of  the  ribaldry  which  has  been  used,  that 
the  House  of  Commons  had  opened  a  libel  shop, 
the  persons  who  use  that  language  not  being 
able  to  understaiid  the  difitinction  between  cri- 


minatory proceeding  with  lawful  authority,  and 
that  which  is  done  maliciously  and  without  law- 
ful authority,  and  with  an  intention  of  defaming. 
My  Lords,  to  this  declaration  there  is  a  plea  to 
the  nature  of  which  I  must  call  your  Lordships' 
particular  attention ;  it  is  a  plea  in  bar,  not  to 
the  jurisdiction,  and  that  I  suppose  some  may 
say  takes  away  from  me  the  opportunity  of  con- 
tending that  when  such  a  plea  is  pleaded  this 
Court  cannot  judge  of  the  existence  of  the  plea. 
Your  Lordships,  however,  are  well  acquamted 
with  the  distinction  between  pleas  to  the  juris- 
diction and  a  plea  in  bar.  My  learned  friend 
has  surrenderea  the  case  of  "  The  King  v.  Wil- 
liams," which  it  was  impossible  for  him  to  main- 
tain, but  by  surrendering  that  he  admits  himself 
out  of  Court.  That  case  can  only  be  accounted 
for  from  the  spirit  that  prevailed  at  the  time  tkaii 
judgment  was  pronounced,  for  the  judges  were 
then  but  the  creatures  of  the  Crown,  and  wholly 
prostituted  their  high  and  sacred  office.  My 
Lords,  where  the  Court  has  jurisdiction  over  the 
subject-matter  disclosed  in  the  declaration,  then 
I  apprehend  that  a  plea  in  bar  is  the  only  plea 
that  can  be  pleaded.  It  is  laid  down  in  the  case 
of  **  The  King  «.  Johnson,''  6  Eatet,  that  a  plea 
to  the  jurisdiction  is  bad,  unless  the  pka  dis- 
closes another  Court  where  the  ca.se  is  recog- 
nisable. My  Lords,  we  do  not  say  that  there  is 
another  Court  where  Mr.  Stockdale  might  have 
proeecdeci  iof  tne  injury  mnictco  upon  nim,  DUt 
1  say  he  has  no  cause  of  complaint  whatever, 
that  no  action  can  be  maintained,  that  it  is  a 
justifiable  publication.  The  defence  i%  that  the 
writing  was  published  by  the  authority  of  the 
House  of  Commons  in  the  exercise  of  its  privi- 
leges; that  it  is  a  lawful  publication;  and  that, 
there  having  been  no  wrong,  there  is  no  action. 
But  by  this  plea  we  do  not  at  all  admit  thai  your 
Lordships  can  entertain  the  question.  Suppose 
it  were  an  action  of  trespass  and  false  imprison- 
ment, and  that  the  defence  was  that  the  party 
had  been  taken  under  a  writ  of  capias  ad  satis^ 
faciendum  upon  a  judgment  in  the  Court  of 
Common  Pleas.  This  Court  could  not  interfere 
as  to  whether  that  judgment  was  right  or  wrong. 
Is  it  then  to  be  said  that  a  justification  of  privi- 
leges is  to  be  decided  by  d  court  of  common  law? 
My  friend  says  that  the  times  of  ignorance  arid 
tyranny  have  passed  away,  and  that  even  the 
question  of  the  privileges  of  the  Houses  of  Par- 
liament is  to  be  submitted  to  the  consideration  of 
every  Court,  because  there  is  no  distinction  in 
this  respect  between  the  Court  of  Queen's  Bench 
and  the  County  Court,  or  the  Hundred  Court, 
or  the  lowest  Court  in  the  kingdom.  Suppose, 
then,  an  action  of  trespass  and  false  imprison- 
ment brought  against  a  Member  of  the  House 
of  Commons  in  this  Court,  who  pleaded,  by  way 
of  justification,  that  the  plaintiff,  being  sum- 
moned to  attend  at  the  bar  of  the  House   of 
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ComrooDS^  did  not  attend,  and  therefore  that  he 
was  committed  for  coBtempt;  or  that^  having 
attended^  he  had  prevaricated^  and  therefore  was 
coQimUted.     It  would  still  be  necessary,  upon 
an  appearance  and  a  plea,  to  allege  the  autho- 
rity for  the  commitment,  and  then,  upon  a  de- 
murrer, would  it  be  open  for  this  Court  to  say, 
that  the  House  of  Commons  had  no  right  to 
summon,  or  had  no  right  to  commit  a  witness 
for  prevarication.     Suppose  that  a  Member  was 
committed  for  some  outrage  in  the  House,  for 
words  spoken  in  the  House,  or  foi^  assaulting  the 
Speaker  in  the  chair — he  brings  his  action — the 
commitment  under  the  authority  of  the  House  is 
pleaded  in  bar  to  the  action — would  it  be  com- 
petent for  this  Court  to  decide  thi^t  there  is  no 
privilege  in  the  House  of  Commons  to  commit 
a  Member  for  words  spoken  in  his  place,  or 
for  assaulting    the   Speaker    of    the    House  ? 
The  question,  from  the  manner  in  which  it  has 
been  urged  by  my  friend,  assumes  a  roost  fearful 
importance.  According  to  the  principles  for  which 
he  contends,  every  privilege,  not  only   of  the 
House  of  Commons,  for  in  thia  respect  there  is 
no  distinction  between  the  two  Houses,  but  every 
privilege  of  both  Houses  may  be  brought  before 
the  lowest  tribunal  in  the  country,  and  may  be 
submitted  to  their  judgment;  and  it  will  depend 
upon  the  opinion  of  an  attorney's  clerk,  sitting  as 
'      assessor  for  the  sheriff,  or  for  the  steward  of  a 
lord  of  a  manor,  to  decide  upon  the  privileges  of 
both  Houses  of  Parliament.     My  Lords,  under 
this  plea  in  bar^  we  shc^l  respectfully  call  upon 
your  Lordships,  seeing  that  this  act  was  done  in 
the  exercise  of  a  privilege  of  the  House  of  Com- 
mons, to  give  judgment  for  the  defendants  with- 
out inquiry  into  the  evidence  of  the  privilege. — 
This  plea  is  perfectly  consistent  with  the  doctrine 
that  by  the  law  and  privilege  of  Parliament,  the 
two  Houses  of  Parliament  have  the  sole  and  ex- 
clusive jurisdiction  to  determine  upon  the  exis- 
tence and  extent  of  their  privileges,  just  as  a  plea 
under  the  commitment  by  the  Court  of  Common 
Pleas  or  Exchequer  for  contempt  would  be  con- 
sistent with  the  doctrine  that  these  courts  have 
the  exclusive  jurisdiction  to  determine  what  shall 
be  a  contempt  of  their  own  particular  court. 
(To  be  contimied.) 

April  dO. 

Faulkj^br  V,  Chbvall. 

Attohnies — An  Attorney  acting  as  Deputy 
Town  Clerk  and  Deputy  Clerk  of  the 
Pecure,  and  practising  as  an  Attorney, 
whether  liable  to  penalties. 

Mr.  Andrews  showed  cause  against  a  rule 
for  a  new  trial  in  this  case,  which  was  an  action 
to  recover  penalties,  on  the  ground  that  the  de- 
fendant  had  practised   as   an  attorney  at   the 


borough  sessions  at  Cambridge,  he  then  filling 
tlie  offices  of  deputy  town -clerk  and  deputy  clerk 
of  the  peace  for  that  borough.  It  had  been 
proved  at  the  trial,  that  the  defendant  had  been 
appointed  deputy  town-clerk,  and  liad  acted  in 
the  duties  of  clerk  of  the  peace,  but  Mr.  Justice 
Park,  who  tried  the  case,  was  of  opinion  that  the 
mere  fact  of  having  acted  as  clerk  of  the  peace 
was  not  sufficient  to  maintain  the  action,  and  he 
nonsuited  the  plaintiff.  It  was  now  contended 
that  the  offices  of  town-clerk  and  clerk  of  the 
peace  were  perfectly  distinct,  and  were  in  the  ap- 
pointment of  different  parties,  and  that  the  mere 
aischarging  the  duties  of  an  office  did  not  entitle 
the  party  to  hold  the  office,  and  therefore  he 
could  not,  without  appointment,  be  considered 
as  the  particular  officer. 

Mr.  Kelly  contended  that  the  two  offices  in 
question  had  always  gone  together,  and  had 
always  been  filled  bv  the  same  party,  and  that 
the  party  having  discharged  the  duties  of  the 
office  must  be  considered  as  holding  it,  and  there- 
fore would  be  within  the  statute. 

The  Court  held  the  opinion  of  Mr.  Justice 
Fa  rr  to  be  correct. — Rule  discharged. 

May  6. 
Rbgina  v.  the  Poor    Law   Commissioners. 

The  Cambridge  Union. 
Certiorari — Pofver  of  the  Poor  Law  Com- 
missioners to  appoint  Collector  of  Poor 
Rates* 

Mr.  Thesxger  moved  for  a  rule  to  show  cause 
why  a  writ  of  certiorari  should  not  issue,  to 
compel  the  defendants  to  bring  up  to  this  court 
an  order  which  they  had  issued  for  appointing  a 
collector  of  poor-rates  for  the  parish  of  St.  An- 
drew-the-Less,  which  was  included  in  the  Cam- 
bridge Union.  The  Poor  Law  Commissioners  had 
ordered  a  man  of  the  name  of  Brown,  he  being  an 
assistant- overseer,  to  collect  the  rates  for  part  of 
the  Union.  It  was  contended  that  the  Com- 
missioners had  no  power  to  make  this  order,  and 
the  New  Poor  Law  Act  showed  that  this  right 
had  never  been  contemplated. 

The  Attorney'Oeneral  shewed  cause  against 
this  rule  in  the  first  instance,  and  contendca  that 
the  act  gave  to  the  Commissioners  powers  amply 
sufficient  to  justify  this  order.  The  right  of  ap- 
pointing a  collector  was  necessarily  incident  to 
the  other  powers  conferred  upon  the  Commis- 
sioners ;  by  the  act  of  Parliament  he  urged  that 
it  was  necessary  for  the  Commissioners  to  have 
such  power,  and  to  exercise  it,  in  order  to  dis- 
charge their  duties. 

Lord  Denman  was  of  opinion  that  the  act 
contained  no  such  provision  ;  that  such  a  power 
could  not  be  implied,  for  if  the  Commissioners 
possessed  it,  they  must  have  had  it  from  the 
parishioners. — Rule  absolute. 
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May  7. 
Kegina  V,  The  Poor  Law  Commissioners. 

Certiorari,  to  quash  an  Order  of  Defendants^ 
directing  in  what  manner  the  Guardians 
of  the  Poor  of  the  parish  of  St.  Mary^ 
Lambeth,   slwuld    he   elected.     Quaere. — 
Whether,   when   the   Commissioners  have 
once  laid  down  r%des  and  regulations,  they 
can  aftei^wards  alter  tliem  without  the  can- 
sent  required  hy  Sec.  41  of  tJie  Statute, 
Spirit  of  the  Statute, — that  every  person 
paid  out  of  the  parish  funds  should  be  ap- 
pointed by  the  parish  — Powers  of  the  Poor 
Law  Commissioners  upon  appointments. 
Sir   F.   Pollock  applied,  on   behalf  of  the 
churchwardens  and  overseers  of  the  parish  of  St. 
Mary,  Lambeth,  for  a  rule  calling  upon  the  Poor 
Law  Commissioners  to  show  cause  why  a  writ  of 
certiorari  should  not  issue,  to  bring  under  the 
notice  of  the  Court  their  election  order,  dated  the 
26th  of  February,  1839,  in  order  that  that  order 
might  be  quashed.     The  order  related  to  the 
election  of  guardians  for  the  parish  of  St.  Mary, 
Lambeth.     That  parish  was  extremely  populous, 
and  was  not  governed  by  any  act  prior  to  the 
passing  of  the  Poor  Law  Amendment  Act ;  but 
after  the  passing  of  that  Act,  it  came  immedi- 
ately under  the  control  of  the  Poor  Law  Com- 
missioners, by  an  order  that  they  issued  for  that 
purpose.     It  appeared  that  on  the  2nd  of  March 

1836,  they  issued  an  order  directing  in  what 
manner  the  guardians  of  the  poor  for  that  parish 
should  be  elected  under  the  provisions  of  the 
Poor  Law  Amendment  Act,  appointing  the  num- 
ber of  guardians,  the  mode  of  election,  who  the 
assessors  should  be,  and  other  matters  necessary 
to  be  settled  in  order  to  direct  the  parish  in  what 
way  to  proceed  in  order  to  elect  guardians.  This 
was  done  under  the  provisions  of  the  38th  section 
of  the  Poor  Law  Amendment  Act.  That  clause 
directed  that  the  commissioners  should  determine 
the  number  and  prescribe  the  duties  of  the  guar- 
dians, and  direct  the  nature  of  the  qualification ; 
and  it  directed  in  what  way  these  various  matters 
should  be  conducted,  and  it  gave  to  the  commis' 
sioners  the  power  of  laying  down  rules  for  the 
conducting  of  the  elections.  Those  rules  were 
laid  down,  and  they  were  acted  upon  in  1836, 

1837,  and  1838,  and  it  appeared  that  the  ex- 
penses of  the  election,  conducted  according  to 
those  rules,  amounted  to  somewhat  about  ^130. 

Lord  Den  MAX. — Is  that  stated? 

Sir  F.  Pollock  said  it  was  ;  but  if  their  Lord- 
ships expressed  some  degree  of  surprise  that  so 
large  a  portion  of  the  funds  of  the  parish  should 
be  expended  by  virtue  of  the  order  of  the  Poor 
Law  Commissioners,  in  order  to  ascertain  who 
were  to  be  the  persons  who  were  to  discharge 
certain  public  duties,  as  to  the  spending  of  the 
residue,  he  was  :»ure  the  Court  would  feel  more 


surprise  when  he  stated,  that  under  the  order  thflt 
was  complained  of,  and  that  had  been  acted  upon 
in  the  present  year,  the  expenses  of  the  election 
amounted  to  the  sum  of  £454.  He  was  about  to 
mention  that  fact,  in  order  to  show  that  the 
present  application  was  not  the  complaint  of 
faction,  but  the  complaint  of  the  whole  parish, 
which  was  suffering  under  an  enormous  grievance, 
and  he  called  the  attention  of  their  Lordships  to 
that  which  was  very  much  the  inducement  of  the 
parish  to  complain,  for  their  Lordships  had  ex- 
pressed some  surprise  that  the  expenses  should 
amount  to  JBI30.  The  order  made  this  year^ 
was  complained  of,  for  the  following  reasons : — 
Id  the  first  place,  the  Poor  Law  Commissioners 
having,  under  the  Act  of  Parliament,  laid  down 
the  rules  by  which  these  elections  were  to  be  con- 
ducted, they  directed  the  qualifications  of  guar- 
dians, the  duration  of  office,  the  qualification  of 
voters,  and  they  then  appointed  a  returning  officer, 
and  they  said  the  churchwardens  and  overseers 
of  the  poor  should,  on  or  before  the  day  fortnight 
preceding  the  day  of  election,  nominate  a  barrister 
of  not  less  than  five  years'  standing  to  be  the  re- 
turning officer,  and  should  submit  to  the  commis- 
sioners the  name  of  such  barrister.  Then  the 
returning  officer  was  to  have  power  to  appoint  a 
sufficient  number  of  competent  persons  to  assist 
him. 

Lord  Denman. — I  suppose  this  order  differs 
from  the  orders  of  former  years  ? 

Sir  F.  Pollock  said  it  did. 

Lord  Denmak. — In  what  respect? 

Sir  F.  Pollock  said,  in  the  first  place  in  this 
respect,  that  instead  of  being  an  order  laying 
down  a  general  rule  for  the  conduct  of  the  elec- 
tions in  the  parish,  it  was  confined  entirely  to 
the  present  year  ;  and  this  would  lead  to  such  a 
system  of  eternal  interference  and  intermeddling, 
and  would  leave  the  parish  in  such  doubt  as 
would  be  quite  insufferable.  When  the  Poor 
Law  Commissioners  had  made  the  orders  and  laid 
down  the  rules  for  the  regulation  of  elections, 
there  was  nothing  in  the  section  which  said  that 
they  were  from  time  to  time  to  alter  them.  He 
submitted  that  when  they  had  made  those  rules, 
they  weve  fundi  officio.  They  had  no  right  to 
interfere,  or  if  they  had,  he  suomitted  that  they 
had  no  right  to  interfere  in  the  temporary  manner 
they  had,  by  directing  the  fiarish  for  one  parti- 
cular election,  suspending  all  the  former  rules, 
and  telling  the  parish  what  to  do  that  day  fort- 
nifi[ht.  They  repealed  and  suspended  all  the 
rules  they  laid  down  for  the  guidance  of  the 
parish,  and  told  them  what  to  do  that  year,  and 
when  the  next  year  came  they  would  tell  tbem 
what  to  do.  He  submitted  that  under  the  clauses 
of  the  Act  the  commissioners  had  no  right  to  lay 
down  a  nile  for  one  election,  but  they  were  bound 
to  lay  down  a  rule  for  all  future  elections.    They 
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went  further  tkan  this, — instead  of  allowing  the 
churchwardens  and  overseers  of  the  parish  to  elect 
a  returning  officer,  to  be  approved  by  the  com- 
missioners, they  had  directed  that  their  own 
Assistant  Poor  Law  Commissioner  should  be  the 
retumins:  officer,  which  he  (Sir  F.  Pollock)  said 
they  had  no  right  to  do  whatever.  They  had 
given  to  their  Assistant  Poor  Law  Commissioner 
the  power  of  appointing  such  assistants  as  he 
should  think  fit,  and  to  call  in  the  aid  of  certain 
persons  in  the  conduct  of  the  election,  and  they 
were  to  be  paid  out  of  the  poor-rates ;  and  it  was 
in  payment  of  these  assistants  that  the  expenses 
of  the  election  had  been  increased  from  the  not 
very  moderate  sum  of  JB130  to  the  exorbitant 
sum  of  ^454.  This  was  contrary  to  the  express 
provisions  of  the  Act.  He  thought  he  might 
state  it  as  being  the  undoubted  policy  of  the 
Legislature  in  passing  this  Act, — of  its  wisdom 
he  said  nothing,  of  its  effisct  he  abstained  alto- 
gether from  saying  one  word.  He  was  quite 
sure,  when  he  read  the  section,  their  Lordships 
would  do  justice  to  the  intention  of  the  Legis- 
lature to  this  extent,  that  it  was  clear  that  Par- 
liament intended  to  confer  on  the  commissioners 
the  largest  powers,  the  most  effectual  control, 
and  the  greatest  authority,  but  no  patronage.  It 
was  intended  by  that  Act  to  prevent  the  commis- 
sioners acting  from  any  personal  motive  con- 
nected with  pecuniary  corruption.  Other  personal 
motives,  arising  out  of  the  disputes  of  parishes, 
it  was  almost  impossible  to  prevent.  There  was 
one  clause  in  the  Act  pointed  expressly  to  this, 
that  the  commissioners  should,  on  no  occasion 
where  a  person  was  to  receive  money  out  of  the 
public  rates,  have  the  power  to  appoint,  or  any 
person  appointed  by  them,  of  nominating  such 
person  ;  that  was  the  46th  section  ;  and,  in  truth, 
there  would  have  been  no  security,  seeing  what 
immense  powers  were  confided  by  this  Act  to  the 
Poor  Law  Commissioners,  if  they  had  been  per- 
mitted to  mix  up  patronage  with  their  very  ex- 
tensive and  peculiar  jurisdiction.  If  there  had 
been  any  patronage  mixed  up  with  their  jurisdic- 
tion, it  was  impossible  to  say  what  mischief  might 
not  have  resulted.  It  was  said  expressly,  that  it 
should  be  lawful  for  the  commissioners,  as  and 
when  they  should  see  fit,  by  order  under  their 
hands  and  seal,  to  direct  the  overseers  and  church- 
wardens to  appoint  such  paid  officers,  with  such 
qualifications  as  the  commissioners  should  think 
necessary,  to  superintend  the  employment  and 
relief  of  the  poor,  and  otherwise  carrying  into 
effect  the  provisions  of  this  Act.  This  was  sec- 
tion  2.  Therefore  the  commissioners  had  the 
power  of  directing  the  qualifications,  and  by  that 
means  seeing  that  fit  persons  alone  should  be  ap- 
pointed by  the  parish;  but  the  Act  carefully  ex- 
cluded the  commissioners  from  the  power  of 
nominating  the  guardians.  They  had  a  power  to 
control  and  to  require  the  proper  qualification, 


but  they  had  no  power  of  appointment.  He 
submitted  that  the  appointment  of  the  returning 
officer,  and  still  more  one  of  their  own  body,  was 
a  direct  violation  of  the  spirit  of  the  Act  of  Par- 
liament, which  never  intended  that  the  Poor  Law 
Commissioners  should  have  anything  like  pa- 
tronage. 

Lord  Dbnuan. — ^Does  the  order  contain  any- 
thing about  that  ? 

Sir  F,  Pollock  said,  it  contained  more ;  it  di- 
rected the  mode  of  conducting  the  election  of 
guardians,  and  that  Dr.  Kay,  one  of  the  Assist- 
ant Commissioners^  should  be  the  returning  officer 
at  the  election  for  this  year.  Their  Lordships 
knew  that  if  an  Assistant-Commissioner  went 
into  a  parish  for  the  purpose  of  acting  as  a  re- 
turning officer  at  the  election,  he  was  paid  by  the 
public  for  some  other  service  which  he  ought  to 
be  rendering,  of  a  general  character,  and  not  in- 
terfering with  an  election  in  a  particular  parish  ; 
if  he  was  paid  by  the  public,  it  was  an  abuse  of 
his  appointment,  and  of  the  public  money ;  if  he 
was  paid  by  the  parish  to  superintend  one  parti- 
cular parish,  it  was  a  violation  of  the  act  of  Par- 
liament, the  spirit  of  which  was,  that  every  per- 
son paid  out  of  the  parish  funds  should  be  ap- 
pointed by  the  parish,  and  subject  to  any  control 
the  Poor  Law  Commissioners  thought  right ;  but 
with  that  appointment  the  Poor  Law  Commis- 
sioners had  nothing  to  do,  but  merely  to  see  that 
the  qualifications  were  such  as  would  secure  an 
efficient  discharge  of  the  public  duty.  The 
order  went  on  to  say  that  the  returning  officer 
should  have  power  to  employ  a  competent  num- 
ber of  persons,  no  one  of  such  persons  being  a 
churchwarden  or  overseer,  to  assist  him  in  col- 
lecting votes ;  and  in  the  selection  of  such  per- 
sons he  should,  in  the  first  instance,  select  such 
of  the  paid  officers  as  should  be  able  to  afford 
such  assistance  as  he  required,  if  such  officers 
should  be  willing  to  assist,  and  that  all  such  as- 
sistants shall  be  paid  out  of  the  parish  rates  such 
sum  as  the  Commissioners  thought  fit.  So  that, 
translating  that  into  plain  English,  it  was — the 
Poor  Law  Commissioners  appoint  one  of  their 
own  Assistant-Commissioners,  and  give  him  un- 
limited power  to  elect  assistants,  and  they  should 
be  paid  whatever  the  Poor  Law  Commissioners 
sanction  out  of  the  poor-rates. 

Lord  Denman. — ^There  is  no  particular  direc- 
tion in  the  act  about  the  returning  officer. 

SirF.  Po//ocA.— None. 

Lord  Denman. — Merely  general.  Is  there 
any  other  clause  about  appointment  but  the  46th  ? 
If  I  read  that  right,  it  directs  the  Commissioners 
to  direct  the  overseers  to  appoint. 

Sir  F.  Pollock  said,  it  was  directed  to  this 
that  the  Commissioners  should  have  no  patronage. 

Lord  Denman.  — There  appears  to  me  to  be  a 
sufficient  ground  for  a  rule.  You  may  state  your 
other  grounds. 


Digitized  by 


Google 


fi8 


Law  ReporU. 


Sir  F.  Pollock  thought  there  was  one  other 
point  which  seemed  to  make  an  entire  end  to  the 
matter;  the  4l8t  section  had  a  proviso  which 
provided  that  it  should  be  lawful  to  the  Commis- 
sioners, if  they  should  think  fit,  from  time  to 
time,  with  the  consent  of  the  majority  of  the 
owners  of  property  and  the  rate  payers  of  any 
parish  or  union,  then  existing,  or  to  be  formed,  to 
aker  the  period  for  which  the  guardians  should  be 
appointea  foi  such  other  period  as  they  saw  fit, 
and  to  make  such  alteration  in  the  number,  mode 
of  appointment,  removal,  or  period  of  serviee,  as 
to  the  said  Commissioners,  with  such  consent, 
should  appear  to  be  expedient.  It  seemed  to  him 
that  this  strongly  confirmed  the  view  he  had 
stated,  that  when  the  Commissioners  had  once 
laid  down  a  certain  set  of  rules  and  regulations^ 
it  was  not  competent  to  them,  without  they  had 
the  consent  of  the  majority  of  persons  mentioned 
here,  to  alter  those  orders  or  rules. 


COURT  OF  COMMON  PLEAS.— Jfay  1. 

&Hing8  in  Banco, 
Sadndbrson  akd  akothbr  v.  Pjpcr  and 

ANOTHER. 

Bills  op  Exchange — Whether  the  words  in 
the  body  of  a  BUI  of  Exchange  controls 
the  figures  in  the  margin, — As  to  the  ad- 
missibility of 'parol  evidence, 

SPECIAL   CASE. 

This  was  an  action  by  the  endorsees  against 
the  acc^tor  of  a  bill  of  exchange.  It  appeared 
that  the  bill  in  question  was  drawn  for  a  sum  of 
JE200.,  according  to  the  words  in  the  body  of  the 
bill,  whilst,  according  to  the  figures  in  the  mar- 
gin, the  sum  was  £245.  The  stamp  was  the 
proper  stamp  for  the  larger  sum,  and,  according 
to  the  parol  evidence  in  the  case,  the  parties  bad 
treated  the  bill  as  one  for  that  amount.  The 
question  for  the  opinion  of  the  Court  was,  whe- 
tner  or  not  the  figures  in  the  superscription  con- 
trolled the  words  in  the  body  ot  the  bill. 

Mr.  Serjeant  Wilde ^  on  the  part  of  the  plain- 
tiff, argued  that  there  was  an  ambiguity  as  to  the 
amount  of  the  biU,  the  conduct  of  the  parties 
might  be  looked  to  to  ascertain  what  was  in- 
tended to  be  the  sum  for  which  the  bill  was 
accepted. 

Mr.  Peacock,  for  the  defendant,  contended 
that  the  ambiguity  being  patent,  or  apparent  on 
the  face  of  the  instrument,  it  was  not  competent 
to  the  parties  to  give  parol  evidence  in  explana- 
tion of  it ;  and  as,  according  to  the  authorities 
on  the  subject,  the  words  in  the  body  of  the  bill 
controlled  the  figures  in  the  margin,  the  bill  in 
question  could  onlv  be  taken  as  a  bill  for  £200. 

The  Court  adopted  the  latter  view  of  the 
question,  and  decided  that  the  verdict  should  be 
entered  for  only  £200.  I 


BAIL  COURT.— Jfoj^  3- 

{Before  Mr.  Justice  Williaks.) 

Bbgina  V,  Jerrold. 

Mand^ihus — Copyholds — Stewards  Fees. 

Mr.  Thesiger  moved  for  a  rule  to  show  cause 
why  a  mandamus  should  not  issue  against  a  Mr. 
Jerrold,  the  steward  of  the  manor  of  Bishop's 
Stoke,  in  the  county  of  Hants,  to  take  a  surren- 
der of  2,500  acres  of  land  on  the  terms  offered 
by  his  clients.  This  was  copyhold  property, 
and  had  belonged  to  a  Mr.  Thomas,  who  a  short 
time  ago  made  a  surrender  of  it  in  favour  of  his 
son,  securing  also  a  settlement  on  it  of  £3,500 
for  his  daughters.  For  these  arrangements  Mr. 
Jerrold  charged  for  28  surrenders,  of  79  folios, 
as  the  property  happened  to  consist  of  28  dis- 
tinct holdings.  YoungMr.  Thomas  having  since 
arranged  with  a  Mr.  Terry  to  give  him  a  mort- 
gage on  the  property  for  £5,000,  the  steward  in- 
sisted that  he  should  again  execute,  and  charge 
for,  28  new  surrenders.  The  solicitor  of  the 
parties  prepared,  however,  only  two  surren- 
ders, and  called  on  the  steward  to  execute  them, 
offering  him  at  the  same  time  eight  guineas,  as 
the  amount  of  the  fees  due  for  so  many  surren- 
ders. The  steward  said  that  nobody  had  a  right 
to  bring  surrenders  prepared  to  his  court,  and 
that  no  fewer  than  28  surrenders  would  be  suffi- 
cient. As  the  fees  on  such  a  number  would  ex- 
ceed £60,,  his  (Mr.  Thesiger* s)  client  refused 
to  comnlv  with  the  steward's  demand,  and  in- 
structed him  to  make  the  present  application. 

The  Court, — Was  he  not  entitled  to  some 
fee? 

Mr,  Thesiger, — He  was  offered  eight  guineas 
for  the  two  surrenders.  He  was  not  instructed 
to  say  that  there  was  not  a  custom  in  the  manor 
for  the  stewards  to  prepare  all  surrenders. 

Rule  granteil. 


COURT  OP  EXCHEQUER.— May  27. 

BBNNBTt^.  BrOUOHTON  AND  ATBRT.(a) 

Whether  a  Police  Constable  he  entitled  to 
notice  of  action  under  the  10  Geo.  4.  c.  43. 

Mr.  Butt  in  this  case  had  obtained  on  last 
Hilary  Term  a  rule  ni^t  to  enter  a  verdict  for  the 
defendant  Avery.  The  action  was  one  of  tres- 
pass against  Mr.  Broughton,  the  police  magis- 
trate, and  Averv,  one  of  the  police  force,  by 
which  the  plaintiff  sought  to  recover  compensa- 
tion for  alleged  misconduct,  by  which  one  Wm. 
May,  a  debtor  of  the  plaintiff,  was  rescued  from 
the  hands  of  the  Sheriff's  officer.     Mr.  Brough- 

(a)  See  this  case  reported,  ante  vol.  i.  p.  905. 
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ton  had  been  acquitted^  but  it  being  the  opinion 
of  Lord  Abinger  that  Avery  was  not  justified, 
the  jury  gave  a  verdict  against  him,  with  da- 
mages. The  rule  nisi  was  obtained  upon  two 
questions  raised ;  first,  whether  under  the  term» 
of  the  41st  Sec.  of  the  Metropolitan  Police  Foree 
Act,  Avery  was  not  entitled' to  notice  of  aetion  in 
order  to  enable  the  plaintiff  to  maintain  his  ac- 
tioo,  there  not  having,  been  any  such  served  on 
him.  2ndly.  Whether  the  plaintiff  ought  not 
to  have  proved  the  writ  and  warrant  against  the 
debtor,  facts  which  were  put  in  issue  by  the  plea 
of  general  issue. 

Mr.  Thomas  showed  cause  against  the  rule^ 
and  contended  that  the  first  point  was  of  no 
avail,  aa  the  statute  did  not  appiv  to  this  case, 
and  that  the  last  had  been  obviatea  by  the  course 
taken  at  the  trial. 

The  Court,  however,  thought  that  whatever 
doubt  there  might  be  on  the  right  of  the  defen- 
dant to  claim  the  protection  of  the  act,  it  was 
clear  that  the  plaintiff  did  not  prove»  and  that 
he  ought  to  have  proved,  the  formal  proceedings 
against  his  debtor,  for  which  reason  the  rule 
must  be  made  absolute,  unless  within  one  week 
both  parties  should  agree  to  enter  a  stet  pro- 
cessus, and  thus  bear  their  own  costs. 


HIGH  COURT  OF  JUSTICURY, 
EDINBURGH. 

Rbgina  v.  Albxani^ea  Huhphrkyb,  call- 
ing liiMSBtF  Earl  of  8viBLi«ia. 
Indictment  Jbr  Forgery. 

The  prisoner,  Alexander  Humphreys^  who 
had  assumed  the  title  of  Earl  of  Stirling,  was 
indicted  for  forgery,  also  lor  wickedly  and  felo- 
niously using  and  uttering  as  genuine  a  forged 
document,  knowing  the  same  to  be  forged ;  as 
also  the  wickedly  and  fek)nioU8}y  fabricating 
false  and  simulate  writings,  to  be  used  as  evi- 
dence in  courts  of  law,  and  so  using  the  same  as 
genuine ;  as  also  the  wickedly  and  feloniously 
using  and  uttering  as  genuine  fabricated,  false, 
and  simulate  writings,  knowing  them  to  be  fabri- 
cated, false,  and  simulate,  bv  producmg  the 
same  as  evidence  in  courts  of  law,  he  having 
formed  the  fraudulent  design  of  procuring  him- 
self to  be  recognized  as  Earl  of  Stilling  in  Soot- 
land,  and  of  obtaining  certain  great  estates  or 
territories  in  North  America  and  Scotland,  with 
the  pretended  risht  of  conferring  the  honours 
and  bestowing  the  titles  of  baronets  of  Nova 
Scotia,  as  being  the  representative,  and  entitled 
to  the  honours,  privileges,  and  estates  of  Wil- 
liam, First  Earl  of  Stirling,  and  of  procuring 
loans  or  advances  of  money  from  ignorant  or 
credulous  persons,  on  the  faith  of  his  beii^  en- 


titled to  those-  estates  and  privileges,,  as  he  Ceikely 
represented^ 

The  first  two  counts  relatedr  to  one  document, 
and  charged  the  prisoner  with  having,  by  the 
hands  of  hiis  agent,  tendered  to  the  Court  of 
Sessions  an-  excerpt  from  a  pretended  chartev  of 
novodamus  to  the  first  Earl  of  Stirling,  as  evi- 
dence of  his  claim  ta  certain  landis  in  Scotland^ 
which  he  maintained  in  two  separate  actions; 
and  in  each  rested'  his  claim  vpon  the  evidence 
of  the  excerpt  in  question.!  The  excerpt  pur- 
ported ta  be  granted  to  his  ancestor  by  Charles  I. 

The  third  count  stated  that  Lord  Cockbum^ 
as- Lord  Ordinary,  in  December,  1836,  having 
pronounced  an  unfavourable  judgment  to  tho 
panel  in  the  last  civil  action,  on  the  ground  that, 
supposing  the  abevementioned  document  to  be 
genuine,  the  panel  had  not  proved  his  descent, 
and  especially  pointed  out  tnat  the  evidence  in 
support  of  two  links  in  his  pedigree  was  defec- 
tive ;  the  prisoner  nroceeded  to  Fans,  and  there, 
in  a  house  in  the  Rue  de  Toumon,  occupied  by 
Marie  Anne  Le  Normand,  bookseller  or  fortune- 
teller there,  between  the  31  st  of  December,  1836, 
and  the  27th  of  July,  1837, hclbrged  certain 
documents  on  the  back  of  an  ancient  map  of 
Canada.  The  alleged  forgeries  under  this  count 
consisted  of  two  classes ;  the  first  was  a  note 
by  a  M.  Fh.  Mallet,  dated  Lyons,.  August,  1706, 
stating  that  when  he  was  in  Canada  he  had  seen 
the  charter  of  novodamus  from  Charles  I.  to 
the  Earl  of  Stirling,  and  that  he  had  taken  some 
extracts  from  it,  wmch  he  wrote  on  the  back  of 
the  map,  *'  in  order  that  every  person  who  opens 
this  map  of  our  American  possessioas,  may  form 
an  idea  of  the  vast  extent  of  territory  which  was 
granted  by  the  King  of  England  to  one  of  his 
subjects.^  The  extracts  so  written  confirm  the 
charter  mentioned  under  the  fisst  and  second 
counts,  as  to  the  regranting  of  the  American 
possessions^  and  also  to  the  extending  the  line  of 
succession  to  the  heirs-female.  Near  to  this 
note  on  the  map  was  a  second,  purporting 
to  be  from  a  M.  Caron  St.  Estienne,  stating 
that  he  also  had  seen  the  charter,  and  confirm- 
ing the  account  given  of  it  by  Mallet.  Near 
this  again  was  a  third  note,  purporting  to  be 
from  the  celebrated  Flechier,  Bishop  of  Nismes^ 
stating  that  he  had  read  a  copy  of  the  char- 
ter, and  certifying,  at  the  request  of  Estienne, 
that  Mallet  had  given  a  correct  account  of  it. 
Near  Mallet's  writing  was  another  note,  purport- 
ing to  be  from  Louis  XV.  expressing  interest  in 
the  matter,  and  wishing  to  see  the  original  docu- 
ments. The  second  class  related  to  a  letter  pur- 
porting to  be  from  an  ancestor  of  Lord  Stirling 
to  a  lady  in  France,  giv'mg  an  account  of  his 
family,  and  supplying  the  defective  evidence  with 
regard  to  the  two  descents  which  was  pointed 
out  by  Lord  Cockburn;  and  on  the  margin  of 
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this  letter  was  written  a  note  by  the  celebrated 
Fenelon,  Archbishop  of  Cambray,  authenticating 
it  as  a  genuine  document.  Tliis  letter,  with 
Fenelon's  note,  was  pasted  on  the  back  of  the 
map.  Another  document,  pasted  on  the  back 
of  the  map,  was  the  copv  of  an  inscription  on  a 
tombstone,  which  was  alleged  to  have  once  ex- 
isted in  the  churchyard  of  Newtonards,  county 
of  Antrim,  another  copy  of  which,  however,  had 
formerly  been  used  in  Court.  This  document 
was  also  authenticated  by  the  writings  and  signa- 
tures of  other  parties.  The  count  concluded  by 
charging  the  prisoner  with  having  presented  this 
map,  with  these  fabrications  on  the  back,  as  evi- 
dence to  be  received  by  the  Court  of  Session  in 
the  action  then  depending. 

The  fourth  count  charged  him  with  having 
forged  a  series  of  papers,  which  were  Bent  to  his 
publishers  in  Tavistock-street,  addressed  to  the 
Earl  of  Stirling,  accompanied  by  a  note,  intimat- 
ing that  they  had  been  stolen  from  the  prisoner's 
father  by  "  a  young  man  in  a  situation  of  trade 
which  placed  him  above  suspicion/' 

The  fifth  count  related  to  his  producing,  on 
being  required  by  the  Court  of  Session,  the  copy 
of  the  letter  which  was  said  to  have  accompa- 
nied the  transmission  of  the  map  to  Mademoiselle 
Le  Normand,  and  which  was  also  charged  to  be 
a  forgery.  It  was  in  French,  and  the "  writer 
stated  that  he  had  bought  the  map  in  1819  for 
the  sake  of  the  autographs ;  but  learning  that 
Mademoiselle  Le  Normand  took  a  lively  interest 
in  the  success  of  the  Earl  of  Stirling,  he  had 
sent  it  to  her  in  gratitude  for  certain  great  obli- 
gations that  he  had  been  under  to  her;  but  ex- 
cused himself  from  coming  openly  forward  in  the 
matter,  on  the  plea  *^  that  the  duties  of  an 
office  which  I  at  present  hold  do  not  permit  me 
to  make  myself  known  in  this  affair  of  Lord  Stir- 
ling's. You,  who  know  a  great  deal  about  it, 
will  feel  no  surprise  that  a  man  in  office  should 
not  dare  to  interfere  in  it  openly." 

A  great  many  witnesses  were  examined  in 
support  of  the  indictment  in  reference  to  the 
alleged  forgeries;  and  as  regards  the  pecuniary 
part  of  the  transaction,  a  witness  named  Tyrrell 
deposed  that  he  was  formerly  acquainted  with 
the  prisoner.  Thinks  he  first  knew  him  in  Oc- 
tober, 1829.  He  was  then  living  at  the  corner 
of  Jermjrn-street  and  Regent-street.  His  pecu- 
niary circumstances  at  that  time  were  very  bad. 
Prisoner  stated  his  prospects  were  very  great  in 
regard  to  his  claim,  but  that  he  required  a  sum 
of  money  to  complete  it.  The  money  was  to 
send  out  an  agent  to  take  possession  of  a  prodi- 
gious quantity  of  acres  in  Maine,  and  t<S  prose- 
cute his  suit  m  Scotland.  He  said  he  had  made 
good  his  claim  to  estates  in  Maine;  that  Mr. 
Banks  had  been  out,  and  had  ascertained  that 
the  prisoner  had  only  to  send  out  and  take  pos- 


session ;  and  that  part  of  the  lands  were  occu- 
pied, and  part  not ;  and  that  the  occupiers  were 
ready  to  give  a  quarter  dollar  per  acre  to  be  con- 
firmed in  their  possession.     Witness  understood 
firom  him  that  they  were  willing  to  pay  this  sum. 
The  whole  extent  of  land  was  about  eleven  mil- 
lions of  acres.     He  also  gave  witness  to  under- 
stand, that  if  he  had  money  to  prosecute  his 
claims,  he  should  receive  the  estates  of  Tulli- 
body, Tillicoultry,  Gartmore,  and  Menstrie.    On 
these    representations,   witness    agreed  to  raise 
money  for  him.     He  negotiated  several  transac- 
tions on  which  the  prisoner  obtained  money.    In 
one  case  a  Mr.  Ward  agreed  to  lend  ,£10,000, 
and  an  account  was  opened  with  a  banker,  who 
discounted  a  bill  for  the  prisoner  for  jC4,000. 
After  that,  the  prisoner  and  Mr.  Ward  had  trans- 
actions themselves,  but  witness  continued  for  al- 
most a  year  and  a  half  transacting  business  with 
the  prisoner.    Negotiated  several  sums  of  money 
for  the  prisoner.     Cannot  give  an  estimate  of  the 
whole  amount  of  the  money  raised,  as  some  valua- 
ble paintings  were  purchased  with  the  money 
and   lodged  as  collateral   security  with  Ward. 
Some  of  the  pictures  were  purchased  with  the 
bonds,  and  were  then  sold  at  auction  to  raise 
money.    Witness  would  suppose  that  altogether, 
including    Mr.   Ward's    £10,000,    there    were 
iC  13,000  raised  by  him  for  the  prisoner.     The 
nominal  amount  of  the  bonds  granted  by  the 
prisoner  was  about  ^oO,000.     When  he  lived 
the  second  time   in  London,  he  went  by  the 
name  of  the  Earl  of.  Stirling,  and  lived  in  good 
style.     From  the  transactions  he  had  with  the 
prisoner,  he  thought  him  a  very  clever  man. 

The  jury  found  an  unanimous  verdict  to  the 
effect  that  <*  the  excerpt  charter  in  question  was 
a  forged  document,"  and  by  a  majority,  that 
there  was  no  proof  that  the  prisoner  had  any 
knowledge  of  the  forgery,  or  that  he  uttered  it  as 
genuine,  knowing  it  to  be  forged. 

The  chancellor  of  the  Jury  then  proceeded  to 
read  the  remaining  part  of  the  verdict. 

''  2.  Find  unanimously,  that  the  documents 
upon  the  map  libelled  on  are  forged ;  and  by  a 
majority  find  that  it  is  not  proven  that  the  pri- 
soner forged  them,  or  was  art  and  part  therein : 
and  not  proven  that  he  uttered  them  as  genuine, 
knowing  them  to  be  forged. 

'*  3.  Find  unanimously,  that  the  documents 
in  De  Porquet's  (the  prisoner's  publishers) 
packet  are  not  proven  to  be  forged,  or  that  they 
were  uttered  by  the  prisoner  as  genuine,  know- 
ing them  to  be  forged. 

«  4.  Find  the  letter  of  Le  Normand,  in  the 
6th  charge,  not  proven  to  be  forged,  or  uttered 
as  genuine  by  the  prisoner,  knowing  it  to  be 
forged." 

Ix)rd  Meadowbank  ordered  the  verdict  of 
acquittal  to  be  recorded. 
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czacozTS 

OF  THB 

COMMISSIONERS  FOR  THE  RELIEF  OF  INSOLVENT  DEBTORS. 


1839. 


Summer  Circuits. 


Monday,  Jane  24 
Wednesday  .  2H 
Fndav.  ...  28 
Monday  .  July  1 
Tuesday  ...  2 
Thursday  ...  4 
Friday    ....  6 


Monday    .  , 
Wednesday 


8 
10 


Friday  .  .  , 
Saturday .  , 
Monday  .  , 
Wednesday 
Friday  .  . 
Saturday .  , 
Monday  .  , 
Tuesday  .  , 
Wednesday, 
Thursday 
Friday  .  . 
Monday  .  . 
Tuesday  .  , 
Wednesday 
Thursday,  Aug.  1 
Same  day  • 
Friday  .  . 
Saturday.  , 
Monday  . 
Tuesday  •  , 
Wednesday 
Thursday  . , 
Friday  .  . 
Saturday .  , 
Monday   . 
Tuesday  . 


12 
13 
15 
17 
19 
20 
22 
23 
24 
25 
26 
29 
30 
31 


7 

8 

9 

10 

12 

13 


Wednesday  .  14 
Thursday  •  •  15 
Friday.  ...  16 
Monday  ...  19 
Tuesday  ...  20 
Wednesday..  21 


Northern  Circuit. 


H.  B.  Reynolds, 

Esq.,  Chief 
Commissioner. 


Oakham 
Sheffield 
Wakefield 


Kinffston-upon- 

York  and  City 
Richmond  .     . 


Liverpool 


Chester  and  City 
Mold     .     .     . 
Ruthin  .     .     . 


Beaumaris 
Carnarvon 


Dolgelly 
Welsh  Pool 


Preston 
Lancaster    . 


Kendal  . 
Appleby 
Carlisle 


Newcastle-upon- 
Tyne,  &  Town 


Durham 


Home  Circuit. 


J.  G.  Harris, 

Esq. 
Commissioner. 


Lewes 


Canterbury 
Dover    •     • 
Maidstone 


Hertford 


Southern  Circuit. 


T.  B.  Bowcn, 

Esq. 
Commissioner. 


Reading  .  . 
Oxford  .  .  . 
Worcester  &  City 
Presteigne  .  . 
Hereford  .  . 
Brecon  .  •  . 
Carmarthen  and 

Borough  .  • 
Cardigan  .  • 
Haverfordwest 

and  Town 
Swansea      .     . 
Cardiff  .     .     . 
Monmouth 
Gloucester  &  City 

Bristol  .     .     . 


Midland  Circuit. 


Bath 


Wells     .     .     . 
Exeter  and  City 


Plymouth 
Bodmin 


Dorchester . 
Salisbury    . 


Winchester 
Southampton 


W.  J.  Law, 

Esq. 
Commissioner. 


Chelmsford. 

Colchester. 

Ipswich. 

Yarmouth. 

Norwich  &  City. 

Lynn. 

Bury  St.  Edmunds 

Cambridge. 

Huntingdon. 

Peterborough. 

Lincoln  &  City. 

Nottingh.&Town 

Derby. 

Leicester. 

Lichfield. 

Sheffield. 

Shrewsbury. 

Oldbury. 

Birmingham. 

Coventry. 

WarwicK. 

Northampton. 

Bedford. 

Aylesbury. 
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EXAMINATION  OF  ARTICLED  CLERKS  AT  THE  LAW  SOCIETY. 

Easter  TermylS39. 


Gentlemen  who  passed  this  Examination. 
{Concluded  from  page  46.) 


Name$. 

Gregory^  William,  the  youog^r 
Griffin,  William  Henry 
Grubby  William  Dawson 

Hanbury,  Thomas  James 

Hayward,  WUliam  Webb 
Herbert,  Samuel 
Hill,  Henry  Edward 
Homer,  Robert  Ayder 
Houchen,  John 
Hulbert,  WilUam 


Innis^  Charles,  the  jounger 

Jackson^  Thomas  Henry 

Kay,  Samuel,  the  younger 
Kettle,  Rupert  Alfred 

Kbgdouy  Joseph  Francis 

Kitson,  Edward  Bellamy 
Knipe,  J«hn  Williams 

Latham,  John 

Lloyd,  Robert 

Margetts,  Heniy  Clarke 
Marsh,  John 

Marshall,  Henry  Kghlling 
Munday,  William 

Nash,  John  Howell 

Parker,  William  Phillips 
Petch,  Robert,  the  younger 
Pollock,  Lodowick  Anderson 


rName  Sf  Residence  cf  Attorney  to  whom  articled^  or  assigned. 

William  Gregory,  the  elder,  Bristol. 
William  Henry  Green,  80,  Basinghall-street. 
.Henry  Heald,  16,  Austin  Friars. 

Thomas   Sewell,  Newport,  lale  df  Wight ;  assigned  to   Robt. 

jGarr  Foster,  John^street,  Bedford-row. 
Thomas  Fellowes,  Rickmansworth,  Herts. 
George  Ware,  33,  Blackman-street,  Southwiark. 
Edward  Castkman,  Winborne  Minster. 
Fjancis  Prioe,  ■  Chdtenham . 
George  Lucas,  Great  Yarmouth. 

John   Matthews,   Hungeiford;    assigned  to  ThpnuMB   Hnlbert, 
Hungerford* 

Abraham  King,  .81,   Castle-street,  Holboip;  WiUiapi   Mosspn 
Kfcams,  5^  Red  Lion-square. 

Nathaniel    Griffip,    Portsea,   Southampton;    George  Caught, 
Bort^ea. 

Samuel.  Kay,  the.  elder,  of  Manchester. 

Richard  Fryer,  the  younger,  Wolverhampton,  Stafford ;  Edward 

Henry  Rickards,  LincoIn*s-inn- fields. 
Francis  Kingdon,  Great  Torrington ;  assigned  to  WilUam  Gill 

<Qlub,  Great  Torrington. 
John  Marsh  Templeman,  Crewkeme. 
WilUam  Laslett,  Worcester. 

Thqmas  Ives  Brayne  Hostage,  Northwich,  Chester ;  assigned  to 

WilUam  Latham,  Sandbach. 
Danid  Evans,  Liverpool ;  assigned, to  Joseph  Peers,  Ruthin. 

John  Lawrence,  St.  Ives. 

Thomas  Edmund  Marsh,  Llanidloes ;  assi^gned  iU>  Thomas  Yates, 

Welshpool ;  assigned  to  James  Cross,  9,,  Staple  Inn. 
John  Clutton,  48,  Jdigh-street,  Southwark. 
William  Smith,  22,  John-street,  BiQdfoidrr9w. 

John  Nash,  Chepping  Wycomb. 

John  ColUer,  ^,  Carey-street,  Lincoln's-inn-fields. 

Robert  Petch,  Kirbymoorside. 

George  Redaway,   16,  Clement's-inn ;     assigned    to    Thomas 

WeUard   King,    Ramsgate;    assigned  to   Thomas    Hodges^ 

Grove  Snowdon,  Ramsgate. 
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Prideaux,  George  Fisher 
PrucD,  Septimus  Alexander  Co- 

nant 
Pugh,  Charles 
Palmon,  WiUiam  Thrush 

Ramaden,  Thomas 

Rule,  Frederiok 

Scott,  Philip 

Sedgwick,  Samuel  Godwin 
Shaw,  Thomas 
Sherardy  Edward  Castel 
Shields,  Thomas 

Silk,  John  Alexander 
Simmonds,  Charles  John 
Simpson,  Thomas 
Smallwood,  Henry  George 
Smith,  Joseph 

Sorrell,  John 
Staple,  John 

Suolow,  John  James  Joseph,  the 
younger 

Taylor,  Clement 

Taylor,  Pearson 

Taylor,  William  James 

Todd,  Robert 

Tombs,  Edward  Thomas 

Trotter,  Thomas  Dixon  Marr 

Vickerman,  Charles  Ranken 
VoUans,  John  William  Thompson 


Welsby,  William 
Wemyss,  James  Robert 
Whish,  John  Buchanan 
Whitfield,  WUlUm 
Wilkin,  Thomas  Martin 

Wood,  James 
Woodbume,  Thomas 


Artkhd  OarJu,  ^c. 

Neast  Gieville  Prideaux,  Bristol. 
Edward  Pruen,  Cheltenham. 

Robert  Hemming  Parr,  Poole,  Dorset. 
Edward  Heamingway,  Leeds. 

William  Pickaid,  Wakefield;    assigned  to    James    Witham. 

Wakefield. 
Thomas  Kirk,  10,  Symond's  inn. 

Charles  Small,  Bideford. 

Thomas  Potter,  Manchester. 

William  Plant  Woodeock,  Bury,  liancaster. 

William  Lawrence,  Peterborough. 

Thomas  Christopher   Maynara,  Durham;  assigned  to  Joseph 

Blower,  61,  LincolnVinn-fields. 
Messrs.  Waugh  and  Fisher,  5,  Great  James-street. 
John  Lintom  Simmons,  Keynsham. 
I>aTid  Thomas,  Stafibrd. 
James  Powles,  Monmouth. 
Charles  Ireland    Sheriff,   7,  Lincoln's-inn-fields ;    assigned   to 

John  Jackwood,  Cheltenham. 
Joseph  Kinder,  8,  LondouHBtreet,  Fenchurch-street. 
James  Johnston,  26,  Carey-street,  'Lincoln'^  Inn. 
William  Fisher,  20,  Chancery-lane. 

Adam  Taylor,  Nxirwtch. 
Robert  Benson,  Cockemouth. 
Thomas  Rawsthorne,  Lancaster. 
Arthur  Levitt,  Kingstoo*upon-Uull. 
Charles  Thomas-Reynokk  Dew, 'Derby. 
Percival  Fenwick,  Newcastle-upon-Tyne. 

Charles  Ranken,  Gray's  Inn. 

George  Miller,  Kingston- upoO'^HiiO;  John  Thamey,fKingiton« 
upon«Hull. 

John  Welsby,  Ormskirk. 

John  Aubrey  Whitcombe,  Gloucester. 

William  Wyse,  Rugby. 

John  Oxley,  Rotherham. 

Thomas   Wilkin  Soham,  Cambridge  ;  assigned  to  Thomas  To- 

cock,  59,  Bartholomew  Close. 
Greenwood  Bentley,  the  elder,  Bradford. 
WiUiam  Dickson,  Preston. 


CHANCERY  SITTINGS. 
Trinity  Term,  1889. 

Lord  Chancellor's  Court. 

Saturday,  May  25,  and  daily,  to  Wednesday, 
29,  both  inclusive,  Appeals. 

Thursday,  May  SO,— ^Appeal  motions  and 
appeals. 


Friday,  May  31,  sufd  daily,  •  to  W^dne^y, 
June  5,  bolh  inclusiTe. — AppesJs. 

Thursday,  June  6.' —  Appeal  '  motions  and 
appeals. 

JFViday ,  June  7,  anddaliy,  to  Tuesday,  Jnne 
1 1 ,  both  inclusive* — Appeals  and  Causes. 

Wednesday,  Jnne  V2. — ^Appeal  motions  and 
appeals. 

Such  "days  as  his  Lordship  is  occupied  in  the 
Hoose  of  Lords,  excepted. 
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Sittings  of  the  Courts,  ^c. 


Vice-Chancellor's  Court. 


Saturday,  May  25,  and  daily,  to  Wednesday, 
29,  both  inclusive. — Pleas,  demurrers,  causes, 
exceptions,  and  further  directions. 

Thursday,  May  30. — Motions. 

Friday,  May  31. — Short  causes,  unopposed 
petitions,  and  causes. 

Saturday,  June  1,  and  daily,  to  Wednesday, 
6,  both  inclusive. — Pleas,  demurrers,  causes,  ex- 
ceptions, and  further  directions. 

Thursday,  June  6. — Motions. 

Friday,  June  7. — Short  causes,  unopposed 
petitions,  and  causes. 

Saturday,  June  8,  and  daily,  to  Tuesday,  11, 
both  inclusive. — Pleas,  demurrers,  exceptions, 
causes,  and  further  directions. 

Wednesday,  12. — Motions. 


Rolls'  Court. 
In  and  after  Trinity  Term,  1839. 

Saturday,  May  25,  and  daily,  Wednesday,  29, 
both  inclusive. — Pleas,  demurrers,  causes,  fur- 
ther directions,  and  exceptions. 

Thursday,  May  30. — Motions. 

Friday,  May  31,  and  daily,  to  Wednesday, 
June  5,  both  inclusive.  —  Pleas,  demurrers^ 
causes,  further  directions,  and  exceptions. 

Thursday,  June  6. — Motions. 

Friday,  June  7,  and  daily,  to  Monday,  10, 
both  inclusive. — Pleas,  demurrers,  causes,  fur- 
ther directions,  and  exceptions. 

Tuesday,  June  1 1 . — Petitions  in  the  general 
paper. 

Wednesday,  June  12. — Motions. 

At  the  Rolls. 

Thursday,  June  13. —  Short  causes,  after 
swearing  in  the  Solicitors. 

Short  and  consent  causes,  and  consent  peti- 
tions, every  Tuesday,  at  the  Sitting  of  the 
Court. 


NOTICE  TO  CORRESPONDENTS. 


Our  Questioks  ! 
Having  completed  our  first  volume,  and  seen 
with  satisfaction  that  some  of  our  subscribers, 
who  have  worked  upon  these  Problems,  are  men 
of  education,  desirous  of  acquiring  such  a  proper 
knowledge  of  the  law,  as  shall  enable  them  to 
practise  it  with  honour  and  credit  to  themselves, 
and  with  advantage  to  the  public,  we  are  in- 
clined to  bestow  upon  them  another  boon,  be- 
yond our  first  pledges.  We  think  that  the 
Problems  in  the  first  volume  have  produced  an- 
swers to  satisfy  us  with  the  elementary  acquire- 
ments of  some  of  our  present  correspondents ; 


and,  as  we  have  them  so  far  in  harness,  we  wish 
to  see  how  they  can  work.  With  this  view  we 
shall  occasionally  offer  a  practical  Problem,  si- 
milar to  that  in  the  present  Number,  to  which 
we  direct  the  earnest  attention  of  our  correspon- 
dents. It  will  require  some  close  reading  to 
meet  it,  and  a  good  practical  knowledge  of  the 
question  to  combat  with  it.  To  enable  them 
to  do  this  with  comparative  ease,  we  refer  them 
to  WiUiams  v.  Saunders,  where  they  will  find 
much  valuable  information  on  the  subject.  At  the 
same  time,  by  way  of  not  checking  their  course, 
it  is  right  we  should  tell  them,  that  they  must 
travel  much  further  to  arrive  at  a  sound  solution. 

Henricus,  and  R.  P.  are  under  consideration. 

Adolphus, — Our  Publisher  has  received  your 
letter,  and  paid  the  postage,  a  sufficient  reason 
that  no  attention  will  be  paid  to  it :  see  our 
Second  Notice  to  Correspondents,  VoL  I.  p. 
320. 


Preparing  for  Publication, 
PART  I. 

•pRECEDENTS  in  CONVEYANCING, 
adapted  to  the  present  State  of  the  Law, 
with  Practical  Notes.  By  Thomas  George 
Western,  Esq.  F.R.A.S.,  of  the  Middle  Tern- 
pie,  Author  of  the  Commentaries  on  the  Con- 
stitution and  Laws  of  England,  dedicated,  by 
special  command,  to  Her  Majesty ;  intended  as 
a  continuation  of  Precedbnts  in  Convev- 
ANCINO,  by  N.  Vallis  Bone,  Esq.  of  Lincoln  s 
Inn,  Barrister-at-Law. 

This  Part  will  contain 
Conditions  of  Sale  and  Contracts. 

John  Richards  and  Co.  Law  Booksellers  and 
Publishers,  194,  Fleet  Street. 

The  Subscribers  to  «  Bone's  Precedents  in 
Conveyancing,"  and  the  Profession,  are  respect- 
fully informed  by  Messrs.  John  Richards  and 
Co.  that  no  unnecessary  delay  shall  take  place  in 
completing  this  work. 


Printed  by  Gborob  Norx an,  at  his  Printing  Office, 
20,  Maiden  Lane,  in  the  Pariah  of  St.  Paul,  Coven t 
Garden,  in  the  County  of  Middlesex ;  and  Pub- 
lished  by  John  IIichards,  Law  Bookseller,  194, 
Pleet  Street,  in  the  PariBh  of  St.  Dunstan-in-thc- 
West,  in  the  City  of  London. — Saturday,  25th  May, 
1839. 
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Vol.  II.] 


SATURDAY,  JUNE  1,  1839. 


[No.  5. 


LAWS  OF  KEAL  PROPERTY. 

{Contiuuedfrom  p.  51.) 

The  New  Statute  of  Limitations  relating  to 

Real  Property,  3  &  4  W.  4.  c.  27. 

Canetruction  of  Sect.  40,  ae  to  the  applica- 
turn  of  the  word  *'  Lboact  '*  within  the 
meaning  of  thii  motion. 


npHE  ease  we  last  cited  (Paget «.  Foley) 
would  seem  to  imply,  that  the  title  and  ge- 
neral tenor  of  this  statute  contemplates  only 
real  property ;  neyertheless,  the  word  legacy 
will  be  found  introduced  in  sections  40,  42, 
and  4Sy  which,  remaining  unexplained,  ap- 
pears to  embrace  every  gift  of  a  legatory 
nature,  and  according  to  section  43,  even  of 
pure  personalty,  whether  particular  or  resi- 
duary. Sect.  40  enacts  : — That  after  the 
31st  day  of  December,  1833,  no  action  or 
suit,  or  other  proceeding,  shall  be  brought 
to  recover  any  sum  of  money,  secured  by 
any  mortgage,  judgment,  or  lien,  or  other- 
wise charged  upon,  or  payable  out  of  any 
land,  or  rent,  at  law  or  in  equity,  or  any  le^ 
gaeyy  but  within  twenty  years  next  after  a 
present  right  to  receive  the  same  shall  have 
accrued,  to  some  person  capable  of  giving  a 
discharge  for,  or  release  of  the  same  \  unless 
in  the  mean  time  some  part  of  the  principal 
money,  or  some  interest  thereon,  shall  have 
Vol.  II. 


been  paid,  or  some  acknowledgment  of  the 
right  thereto,  shall  have  been  given  in  writ- 
ing, signed  by  the  person,  by  whom  the  same 
shall  be  payable,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent ;  and  in  such 
case,  no  such  action,  or  suit,  or  proceeding, 
shall  be  brought,  but  within  twenty  years, 
next  after  such  payment,  or  acknowledg* 
ment,  or  the  last  of  such  payments,  or  ac- 
knowledgments, if  more  than  one,  was 
given. 

Sect.  42  enacts :  —  That  after  the  said 
31st  day  of  December,  1883,  no  arrears  of 
rent,  or  interest^  in  respect  of  any  sum  of 
money,  charged  upon,  or  payable  out  of, 
any  land,  or  rent,  or  in  respect  oi  any  legacy ^ 
or  any  damages  in  respect  of  such  arrears  of 
rent,  or  interest,  shall  be  recovered  by  any 
distress,  action,  or  suit,  but  within  six  years 
next,  after  the  same  respectively  shall  have 
become  due,  or  next,  after  an  acknowledg- 
ment of  the  same,  in  writing,  shall  have 
been  given  to  the  person  entitled  thereto, 
or  his  agent,  signed  by  the  person,  by  whom 
the  same  was  payable,  or  his  agent :  Pro- 
vided  nevertheless,  that  where  any  prior 
mortgagee  or  other  incumbrancer,  shall 
have  been  in  possession  of  any  land,  or  in 
the  receipt  of  the  profits  thereof,  within  one 
year  next  before  an  action  or  suit  shall  be 
brought  by  any  person  entitled  to  a  subse- 
quent mortgage,  or  other  incumbrance,  on 
the  same  land,  the  person  entitled  to  such 
p 
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subsequent  mortgage,  or  incumbrance,  may 
recover  in  sucli  action,  or  suit,  the  arrears  of 
interest,  wliich  shall  have  become  due» 
during  the  whole  time  that  such  prior  mort- 
gagee, or  incumbrancer,  was  in  such  posses- 
sion, or  receipt  as  aforesaid,  although  such 
time  may  have  exceeded  the  said  term  of 
six  years. 

Upon  this  section  Sir  Edward  Sugden 
says  (a) — ''This  clause  should  be  modified 
without  loss  of  time,  or  the  grossest  injustice 
will  be  committed  upon  the  just  rights  of 
legatees,  and  others,  particularly  infant  lega 
tees."  See  also  Campbell  v.  Sandford,  8 
Bligh*s  Pari.  R.  N.  S.,  622,  per  Lord 
JBraughamf  wherein  he  says: — ^'The  late 
Act  has  settled  periods  of  limitation  in  other 
cases;  but  there  is  nene  fixed  with  respect 
to  a  legacy" 

Section  43  enacts: — That  after  the  said 
Slst  day  of  December,  1833,  no  person 
claiming  any  tithes,  legacy^  or  other  pro* 
perty,  for  the  recovery  of  which  he  might 
bring  an  action,  or  suit,  at  law,  or  in  equity, 
shall  bring  a  suit,  or  other  proceeding,  iu 
anj  spiritual  court,  to  recover  the  same,  but 
within  the  period,  during  which  he  might 
bring  such  action,  or  suit  at  law,  or  in 
equity. 

A  question  upon  section  40  came  before 
the  Lord  Chancellor,  in  t^hillipo  v.  Munnings 
(fr),  on  the  16th  March,  1837,  the  facts  of 
the  case  appeared  to  be  these: — Matthew 
Buscall,  by  his  will,  gave  £400.  to  Edmund 
Buscall  upon  trust,  to  invest  it,  and  pay  the 
interest  to  Sarah  Buscall  for  life,  and  after 
her  death,  to  pay  the  legacy  to  John  Bus- 
call  (deceased),  whom  the  plaintifls  repre* 
sented,  and  the  testator  appointed  Edmund 
Bnscallexecutorof  his  will,  who  proved  it, 
and  possessed  the  testator's  personal  estate, 
and  paid  all  the  debts  and  legacies  other 
than  the  aforesaid  l^acj  of  £400.,  to  an 


(a)  Vendor  and  Purcb.  toI.  1,  p.  411. 
(6)  2  Hylne  Mid  Ciafg,  909. 


swer  which  he  set  apart  the  sum  of  JS400. 
Edmund  Buscall,  the  executor,' died,  and  by 
his  will  appointed  the  defendant,  James 
Munnings,  his  executor,  who  proved  his 
will.  The  Bill  was  filed  by  the  plaintififs, 
who  claimed  to  be  beneficially  interested  in 
the  £400.  against  the  defendant,  alleging 
that  he  had  possessed  himself  of  the  JB400. 
or  the  securities  for  it,  and  had  refused  to 
pay  it  to  the  plaintifls,  and  had  converted 
them  to  his  own  use.  The  Bill  prayed  the 
usual  account;  an  injunction  restraining  the 
defendant  from  parting  with  the  JE400.  or 
the  securities  for  it,  and  that  the  same 
might  be  transferred  to  the  Acconntant- 
General  in  trust  in  the  cause.  The  defend- 
ant admitted  the  facts  stated  by  the  Bill,  and 
stated  that  Edmund  Buscall,  the  executor, 
had  invested  the  j£400.  upon  mortgage, 
which  was  paid  ofif  two  years  after  his  death, 
and  the  defendant  invested  the  amount  in 
Navy  five  per  cent  annuities,  which  he  after- 
wards sold  out,  and  did  not  reinvest  the 
produce,  but  kept  it  in  his  own  hands  ;  that 
the  last  payment  of  interest  on  the  JE400. 
made  by  the  defendant  was  on  the  Ist  of 
March,  1801,  and  that  John  Buscall  had 
not  been  heard  of  since  the  year  1800.  He 
claimed  in  bar  of  the  suit  the  same  benefit 
of  the  Statute  of  Limitations  and  of  the 
laches  of  the  plaintifis  in  putting  their  claim 
to  suit,  as  if  he  had  pleaded  the  same  in  bar 
to  the  Bill. 

The  plaintiffs,  after  filing  the  original  Bill, 
obtained  letters  of  administratation  to  John 
Buscall,  and  by  supplemental  Bill  insisted 
that  all  difilculty  as  to  the  time  of  the  death 
of  John  Buscall  was  thus  remoTed. 

The  yicB-CHAircBixoB,  upon  motion,  or- 
dered that  the  defendant  shonld  transfer 
JB490,  lOf  •  New  £S\  per  cent,  annuities,  be- 
ing the  amount  which  the  Navy  £5.  per 
cent,  annuities  sold  out  by  the  defendant 
would  have  produced,  and  that  he  shonld 
pay  into  the  Btek  je392.  3«.  2df.  cash,  the 
amount  of  dividends  which  would  have  ac- 
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cmed  between  the  year  1614  and  the  present 
time  upon  the  stock  sold  out,  and  also  the 
further  sum  of  JC246.  admitted  by  the  de 
fendant  to  have  been  previously  received  for 
dividends  or  interest. 

The  defendant  appealed  against  this  order, 
and  in  support  of  the  motion  for  its  dis- 
charge»  it  was  argued  that  the  40th  section 
of  .this  Statute  of  Limitations  was  a  com- 
plete bar  to  the  plaintiff's  demand,  that  it 
might  be  argued  for  the  plain tifis  that  this 
was  not  a  suit  for  a  legacy,  but  a  suit  to 
make  the  defendant  answerable  as  a  trustee, 
which  would  go  too  far;  as  every  executor 
is  a  trustee,  and  eyerj  suit  for  a  Legacy  is 
to  compel  the  performance  of  a  trust  $  and 
that  if  the  argument  were  to  prevail  the  con- 
sequence would  be,  that  there  would  be  no 
case  to  which  this  part  of  the  Statute  could 
apply,  and  the  express  provision  which  the 
legislature  has  made,  would  be  entirely  in- 
operative, (a) 

The  LoBD  Chancellor,  without  calling 
npon  Counsel  for  the  plaintiffs,  said — A  man 
who  being  in  possession  of  a  fund,  which  he 
knows  to  be  not  his  own,  thinks  proper  to 
sell  it  and  apply  the  produce  to  his  own  use, 
certainly  does  not  come  before  the  Court 
under  circumstances  which  entitle  him  to 
much  indulgence  J  and  the  only  question  is, 
whether  by  the  statute  which  has  been  re- 
ferred to,  I  am  prohibited  from  entertaining 
this  suit  to  make  him  responsible  for  that 
breacb  of  trust.  The  whole  fallacy  of  the 
defendant's  argument  consists  in  treating  this 
suit  as  a  suit  for  a  legacy.  Now,  the  fund 
ceased  to  bear  the  character  of  a  legacy,  as 
soon  as  it  assumed  the  character  of  a  trust 
fond*  Suppose  the  fund  had  been  given  by 
the  will  to  any  body  else,  as  a  trustee,  and 
not  to  the  executor;  it  would  then  be  clearly 
the  case  of  a  breach  of  trust.  In  this  case, 
the  executor  when  he  severed  the  legacy 


(a)  See  Murray  v.  E.  I.  Company,  6  Bam.  and 
A14.S04. 
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from  the  general  personal  estate,  could  not 
pay  it  over  to  any  other  person,  he  was 
bound  by  the  direction  of  the  testator 
to  hold  it,  upon  certain  trusts,  until  the 
legatee  attained  twenty-four.  What  he 
would  have  done  by  paying  it  to  a  trustee, 
he  has  done  by  severing  it  from  the  testator's 
property,  and  appropriating  it  to  the  par- 
ticular purpose  pointed  out  by  the  will.  It 
is  impossible  to  consider  that  the  executor, 
so  acting,  is  acting  as  an  executor :  he  has 
all  this  while  been  acting  as  a  trustee.  This 
suit  must  be  considered,  not  as  a  suit  for  a 
legacy,  but  as  a  suit  to  compel  a  party  to 
account  for  a  breach  of  trust ;  and  it  is  clear, 
therefore,  that  it  is  not  within  the  terms  of 
the  act  in  question:  and  the  motion  was 
refused  with  costs. 

Messrs.  Mylne  and  Craig,  in  their  note  to 
this  case,  say  (a),  '<  There  is  room,  perhaps, 
for  considerable  doubt,  whether  the  act  above 
referred  to,  extends  to  any  legacies  which 
are  not  charged  upon  land.  The  tUle  of  the 
04^  relates  tolely  to  lund;  and  so,  apparently, 
do  all  its  provisions,  except  the  words  in  the 
40th  section  above  cited,  with  respect  to  the 
recovery  of  legacies,  and  similar  words  in 
the  42nd  section,  with  respect  to  the  recovery 
of  interest  upon  legacies ;  and  a  declaration 
in  the  43rd  section,  that  no  person  claiming 
any  tithes,  legacy,  or  other  property,  which 
might  be  recovered  at  law  or  in  equity,  shall 
have  a  longer  time  to  recover  the  same  in 
any  spiritual  Court,  than  he  has  at  law  or  in 
equity." 

The  bar  to  equitable  claims  Is  not,  however, 
susceptible  of  the  same  certainty  and  pre- 
cision as  the  bar  to  legal  claims :  a  large 
discretion  must  still  belong  to  the  judge  in 
cases  involving  questions  of  fraud,  conceal- 
ment, acquiescence,  mistake,  and  other  mat- 
ters peculiarly  of  equitable  cognizance  (5). 
(To  he  continued  J 


(a)  2  M.  and  C.  816  n. 

(p)  Sections  26, 26,  and  27.  See  ante,  toI.  I.  pp. 
81 , 9  j.  See  also  Attorney-General  v.  Christ's  Hospital, 
8  Mylne  and  Keen,  344. 
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TO  THE  EBITOB  OF  THB   LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  2.  VOL.  2. 

An  Estate  at  Will— describe  it. 


An  estate  at  will,  as  described  by  Littleton, 
sec.  68,  is  **  where  lands  and  tenements  are 
let  by  one  man  to  another,  to  have  and  to 
hold  at  the  will  of  the  lessor ;  and  the  tenant 
hy  force  of  this  lease  obtains  possession." 

As  this  estate  originates  by  the  mutual 
agreement  of  the  parties ;  so  it  depends  upon 
their  joint  concurrence ;  therefore  the  dissent 
of  either  may  determine  it. 

This  estate  can  never  be  the  subject  of 
conveyance^  for  a  tenant  at  will  hath  no 
certain  indefeasible  estate,  nothing  that  can 
be  assigned  by  him  to  any  other  person, 
because  the  lessor  may  determine  his  will, 
and  pat  him  out  wheneyer  he  pleases. 

Every  estate  at  will  is  at  the  will  of  both 
parties,  landlord  and  tenant,  so  that  either 
of  them  may  determine  his  will,  and  quit  his 
connection  with  the  other,  at  his  own  plea- 
sure, Co.  Litt.  S5 ;  but  at  the  same  time  this 
must  be  understood  with  some  restriction. 
For  if  the  tenant  at  will  sows  his  land,  and 
the  landlord,  before  the  corn  is  ripe,  or 
before  it  is  reaped,  puts  him  out,  yet  the 
tenant  shall  have  the  emblements,  and  free 
ingress,  egress,  and  regress,  to  cut  and  carry 
away  the  profits,  Co.  Litt.  56.  And  the 
reason  of  this  is,  on  account  of  uncertainty ; 
for  the  tenant  cannot  possibly  know  when  his 
landlord  will  determine  his  possession,  aud 
therefore  can  make  no  provbion  against  it. 
The  tenant  having  sown  the  land  (which  is 
for  the  public  good)  upon  a  reasonable  pre- 
sumption, it  is  but  just  that  he  should  reap 
the  fruits  of  his  industry ;  consequently  the 
law  will  not  let  him  be  a  loser  by  it.  But  in 
the  case  of  the  tenant's  determining  his  will, 
it  is  quite  different ;  for  then,  the  landlord 
shall  have  the  profits  of  the  land,  and  this 
upon  reasons  equally  as  good  as  in  the  former 
case,  see  Co.  Litt.  05. 


The  law  does  not  favour  an  estate  at  wiD, 
and  where  the  rent  is  received  yearly,  or 
half  yearly,  it  frequently  takes  that  circum- 
stance as  evidence  of  a  term,  that  is  a  lease 
for  a  year,  or  from  year  to  year,  see  Wat. 
Con.  by  Mer.  62;  but  as  this  presumption 
is  only  for  the  furtherance  of  justice,  if  it 
should  be  productive  of  wrong,  it  cannot 
take  place,  for  the  maxim  is,  *'  that  a  con- 
struction of  law  as  such,  shall  do  injury  to 
none.''  For,  supposing  that  a  lease  from 
year  to  year  would  work  a  forfeiture,  there 
can  be  no  reason  for  construing  such  a  de- 
mise a  lease  for  a  year,  rather  than  an  estate 
at  will.  See  Fenny,  d.  Eastham  v.  Child. 
2  Maul  &  Bel.  255.  Nor  can  it  be  con- 
strued a  tenancy  from  year  to  year,  when  a 
positive  Act  of  Parliament  has  declared  it 
to  be  an  estate  at  will. 

It  is  enacted  by  the  Statute  of  Frauds 
(20  Car.  II.  c.  3.  s.  1.)  that  a  lease  by  parol 
for  a  longer  term  than  three  years,  shall 
have  the  force  and  effect  of  an  estate  at  will 
only.  But  Lord  Kenyon,  in  Clayton  v. 
Blakey,  8  T.  R-  3.  says,  "  The  meaning  of 
the  statute  was,  that  such  an  agreement 
should  not  operate  as  a  term;  but  what  was 
then  considered  as  a  tenancy  at  will,  has 
since  been  properly  construed  to  enure  as  a 
tenancy  from  year  to  year." 

This  certainly  seems  to  me  to  be  a  very 
strange  explanation  of  the  ciause  of  the  sta- 
tute, and  I  cannot  help  thinking  with  Mr. 
Watkins,  that  "  it  is  certainly  very  bold,  if 
not  as  certainly  very  wrong,  to  assert  that 
that  estate,  which  the  statute  positively  de- 
clared shall  be  an  estate  at  will  only,  and 
shall  not  either  in  law  or  equity  be  deemed 
or  taken  to  have  any  other  or  greater  effect, 
shall  not  he  an  estate  at  vpUL  mlyj  but  ehali 
be  deemed  and  taken  to  have  (mother  and 
greater  effect.*' 

I  apprehend  that  where  a  lease  is  made 
by  parol,  without  expressing  the  time  lor 
which  the  lessee  is  to  hold,  and  there  is  a 
reservation  of  an  annual  rent,  the  law  will 
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constrae  sacL  a  lease  a  tenancy  from  year 
to  year,  rather  than  an  estate  at  will.  Legg 
r.  Strudwick,  2  Salk.  414;  Timmins  v.  Raw- 
linsony  3  Burr.  1609;  Doe  d.  Martin  v, 
Watts^  7  Durnf.  &;  East,  83;  Clayton  v. 
Blakey  8.  ibid.  3;  Doe,  d.  Warner  v.  Brown, 
8  East,  165.  But  where  a  lease  is  made  by 
parol  for  a  longer  term  than  three  years, 
then  the  statute  expressly  declares  it  to  be 
an  estate  at  will  only. 

Where  a  tenant  holds  over  after  the  expira- 
tion of  a  lease,  he  becomes  tenant  from  year 
to  year.     See  Doe,  d.  Castleton  v.  Samuel, 
5  Esp.  173;  and  also  Roe  v.  Ward,  H.  Bl 
197. 

An  estate  at  will  can  be  created  by  the 
express  agreement  of  the  parties.    See  Rich 
ardson  v.  Langridgei  4  Taunt.  128.     There 
can  be  no  under  tenant  to  a  tenant  at  will. 
Per  Ashurst  J.  1  Doul.  283. 

Offices  may  be  granted  at  will.  See  Rey- 
nold's case,  9  Co.  Rep.  07  a,  Dyer,  176  a. 
Grants  by  the  King  may  be  at  his  will  only, 
and  may  be  granted  to  commence  in  future. 
Rex  V.  Kemp.  1  Salk.  473;  Howard  v. 
Wood,  2  Show,  21. 

A  tenant  at  will  on  entry  may  accept  a 
release  of  the  inheritance  from  his  lessor. 
Co.  Litt.  27  b. 

An  action  of  trespass  may  be  brought 
against  a  tenant  at  will,  committing  waste; 
but  not  an  action  of  waste,  not  being  within 
the  Statute  of  Gloucester.    Co.  Litt.  57  a. 

This  estate  is  determined  by  notice  on  the 
land,  or  by  notice  given  to  the  parties,  or  by 
the  landlord  entering  and  exercising  acts  of 
ownership,  or  on  the  part  of  the  tenant,  by 
abandonment,  assignment,  &c.  See  Co.  Litt. 
55  b,  57  a.  Or  by  the  death  of  either  of  the 
parties.    James  v.  Dean,  11  Yes.  391. 

It  is  important  to  know  the  difference 
between  a  tenancy  at  will  and  a  tenancy 
from  year  to  year,  so  far  as  relates  to  the 
recovery  of  possession. 

A  tenancy  from  year  to  year  requires  a 
regular  notice  to  quit,  previous  to  bringing 
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an  ejectment ;  but  in  the  case  of  a  tenant  at 
will  in  possession^  or  has  been  let  into  pos- 
session with  the  privity  of  the  owner,  as 
under  an  agreement  for  the  purchase  of 
lands,  an  ejectment  may  be  maintained 
against  him  on  a  demand  of  possession  and 
refusal  to  quit.  See  Doe,  v.  Jackson^  1  Barn. 
&  Cres.  448 ;  Right  v.  Beard,  13  East,  210; 
2  Phil.  Evid.  271 ;  1  Stark.  N.  P.  C.  308; 
2  Taunt.  148.  Nor  is  a  demand  necessary 
previous  to  bringing  an  ejectment,  if  the 
tenant  agreed  to  quit  on  a  given  day,  if  a 
purchase  was  not  completed.  Doe  v.  Breach, 
6  Esp.  106;  Sugden's  Vendors,  234.  Nor 
is  a  demand  necessary  where  the  tenant  in 
possession  is  a  mere  tenant  at  sufferance. 
2  Phil.  Evid.  266.  271. 

Hbneicus. 

Middle  Temple^ 

May  16^A,  1839. 


PROBLEM  V. 
Vol.  2. 

A  Remaindeb. 

What  is  it?— When  is  it  vested?— When 
contingent? 

Describe  the  rules  to  be  observed  in  creat- 
ing it. 


Smyrrtiil  VarlCmnrnt. 

HOUSE    OF    COMMONS, 

May7». 

Business  of  the  House. 

LoED  John  Russell  moved  that  the  House 
should  adjourn  till  next  Thursday.  His  Lord- 
ship stated  the  course  he  intended  to  pursue 
relative  to  the  business  of  the  House,  and  after 
speaking  upon  the  Jamaica  and  Canada  ques- 
tions, said,  with  respect  to  some  other  questions, 
be  had  to  mention  that  he  would  propose  to  go 
on  with  the  second  reading  of  the  County  Courts 
Bill,  on  whatever  day  that  measure  stood  in  the 
orders.  On  Friday  next  his  hon.  and  learned 
friend  the  Attorney-General  would  move  the 
House  into   committee  on  the  Registration  of 
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Voters*  Bill.  He  was  anxious  to  bring  forward, 
with  as  little  delay  as  possible,  a  measure  relative 
to  the  Metropolitan  Police  Courts,  and  also  a 
bill  respecting  factories,  but  at  present  he  could 
fix  no  day  for  the  consideration  of  those  mea- 
sures. With  regard  to  the  bill  for  the  better 
ordering  of  prisons,  he  hoped  to  be  able  to  pro- 
ceed with  it  on  Friday  or  Monday  next.  That 
besides  Monday  and  Friday,  orders  of  the  day 
should  take  precedence  of  motions  on  Thursdays, 
unless  by  a  special  order  of  the  House. 

Mr.  Rice  said,  that  on  an  early  day  it  was 
his  intention  to  propose  a  resolution  with  respect 
to  the  postage  of  letters,  grounded  on  the  recom- 
mendation of  the  Committee  on  Postage 

The  motion  that  the  House  at  its  rising  do 
adjourn  till  Thursday  next  was  agreed  to. 


Satai  ilrpornf* 


VICE-CHANCELLOR'S  COURT.— 3fay  26. 


Carter  v.  Beard. 

Canstructum  of  Statute  3Sf4W.  4.  c.  104. 
Whether  funeral  expenses  are  included  in 
tJie  debts  to  which  the  real  estate  of  an  in- 
testate  is  liable^  and  whether  money  ex- 
upended  for  maintaining  a  lunatic  can  he 
recovered  as  a  debt^  under  this  statute^  out 
of  his  real  estate. 

The  facts  of  this  case  appeared  to  be,  that  the 
lunatic's  father,  Thomas  Beard,  who  died  in  1800, 
gave  all  his  property  to  trustees  in  trust,  to  suffer 
his  widow  to  enter  into  and  enjoy  the  same  dur- 
ing her  natural  life,  provided  she  should  con- 
tinue unmarried,  and  on  her  death  or  marriage 
the  real  estate  was  to  be  equally  divided  between 
his  two  sons,  Enoch  and  Benjamin,  and  the  re- 
aidue  among  his  five  daughters.  Three  years 
afler  the  testator's  death  his  widow  married 
Carter,  the  plaintiff*,  who  continued  in  possession, 
and  received  the  rents  of  that  moiety  of  the  free- 
hold which  had  become  the  property  of  Enoch 
on  his  mother's  marriage.  Enoch  became  a 
lunatic  when  he  was  22  years  old,  and  continued 
so  up  to  the  time  of  his  death  in  183.5.  His 
brother  Thomas,  as  his  heir-at-law  and  adminis- 
trator, then  commenced  actions  against  Carter 
the  stepfather,  for  the  recovery  of  the  estate,  and 
the  profits  that  had  accrued  since  his  death. 
Thomas  recovered  possession  under  the  action  of 
ejectment  in  1838,  but  in  order  to  restrain  the 
action  for  the  subsequent  rents.  Carter  com- 
menced the  present  suit  in  the  nature  of  a  credi- 
tor's bill  against  Thomas,  the  lunatic's  heir  and 
administrator^  and  alleged  that  the  amount  paid 


by  him  for  the  maintenance  and  support  of  the 
lunatic  at  different  asylums,  far  exceeded  the 
amount  for  which  the  action  was  brought.  The 
case  stated  by  Carter  was,  that  the  income  of 
Enoch's  moiety  did  not  amount  to  more  than 
jSiO.  a-year;  that  it  was  much  too  small  to  bear 
the  expense  of  an  inquisition ;  and  that  if  he  had 
withheld  the  necessary  advances,  the  lunatic 
must  have  suffered  starvation,  and  been  left  to 
the  parish  to  bury.  He  was  perfectly  ready  to 
account  for  all  the  rents  he  haci  received  belong- 
ing to  the  lunatic,  and  only  sought  to  be  reim- 
bursed the  reasonable  sums  he  had  expended  in 
his  necessary  support  and  in  burying  him.  The 
defendant  coutenaed  there  were  no  personal  assets 
of  the  lunatic,  and  though  he  had  received  jC450. 
for  the  real  estate,  which  he  had  lately  assigned 
to  one  Simmons,  yet  he  insisted  that  neither  the 
funeral  expenses  of  Enoch,  nor  any  sums  ex- 
pended in  his  maintenance  beyond  the  income  of 
his  property,  could  be  recovered  under  the  recent 
statute  out  of  his  real  estate.  The  plaintiff^s 
counsel  said,  though  it  had  often  been  regretted 
by  the  Lord  Chancellors  Lyndhurst  and  Brougham, 
that  the  Court  had  no  power  to  make  provision 
for  a  lunatic  out  of  the  capital  of  his  property 
where  the  income  was  inadequate  to  his  support, 
yet  that  the  Court  in  administering  a  lunatic's 
estate  would  not,  since  the  recent  statute,  which 
made  all  real  estate  assets  for  the  payment  of 
simple  contract  debts,  hold  it  exonerated  from 
the  payment  of  those  necessary  and  proper  allow- 
ances which  had  been  expended  in  the  mainte- 
nance and  burial  of  the  mtestate,  because  they 
happened  to  exceed  the  income,  and  that  there- 
fore it  would  continue  the  injunction  which  re- 
strained the  action  at  law. 

An  injunction  had  been  obtained  by  Carter  to 
restrain  an  action  at  law  by  Thomas  Beard  to 
recover  the  profits  of  the  land  that  had  accrued 
since  the  death  of  the  lunatic,  and  the  defendant 
now  applied  to  have  that  injunction  dissolved. 
I  This  case  raised  two  questions  :  first,  whether 
the  real  estate  of  an  intestate  was  liable,  under 
the  3rd  &  4th  William  IV.  c.  104.  to  the  pay- 
ment of  his  funeral  expenses;  and»  secondly, 
whether  a  creditor  for  advances  made  toward  the 
maintenance  of  a  lunatic,  where  the  income  of 
his  property  was  insufficient,  could  recover  his 
debt  under  the  statute  out  of  the  intestate's  real 
estate. 

The  Vice-Chancelldr  said,  that  the  clear 
construction  of  the  3rd  &  4th  William  IV.  c. 
1 04.  was,  that  funeral  expenses  were  not  included 
in  the  debts  to  which  the  real  estate  of  an  intes- 
tate was  liable,  nor  that  the  sort  of  claim  the 
plaintiff*  had  in  point  of  honour  against  the  luna- 
tic's estate,  for  what  he  had  expended  in  his 
maintenance,  came  within  the  meaning  of  the 
statute.     The  obvious  iutent  of  the  statute  was 
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to  render  intestates'  estates  liable  for  the  debts 
they  thcmselTes  had  created,  and  a  debt  could 
not  be  contracted  by  a  dead  man  or  a  party  inca- 
pable of  entering  into  a  contract.  The  Court 
was  therefore  bound  to  make  the  order  absolute 
for  dissolving  the  injunction. 

ROLLS  COURT.— Jtfoy  1. 

White  v.  Smith  and  othebs. 
TVuMtees^—LuOnlUies  cf-^Rdief  afforded  to 
TVugtees,  where  the  Trtutjiindshave  been 
misapplied^  or  placed  in  an  insecure  state 
through  the  instrumentality  of  the  Cestui 
que  trust. 

The  plaintiff  in  this  cause  filed  his  bill  against 
the  defendants  for  an  account  of  all  the  trust 
funds  and  dividends  possessed  and  received  by 
the  defendants  or  any  of  them,  or  by  Joseph 
Gouldy  deceased,  belonging  to  the  plaintiff,  and 
for  an  account  of  the  disposal  thereof,  and  of 
principal  in  the  bank-books  which  had  been  sold 
out,  that  the  defendants  might  be  decreed  to  re- 
place the  fiinds  sold  out,  and  that  Thomas  Smith 
might  be  removed  from  being  trustee,  and  for  a 
reference  to  the  Master  to  appoint  a  new  trustee. 
It  appeared  that  in  1 820  the  plaintiff  sold  to 
Sleiffh  an  estate,  charged  with  an  annuity  of  40/. 
for  the  plaintiff's  wife  (who  wss  living  apart  from 
him,  and  also  with  an  annuity  of  1 UO/.  for  her 
of  survivorship),  against  which  annuities 


I  and  the  investment  was  then  worth  considerably 
more  than  3,000/.,  Sleigh  would  most  probably 
be  contented  with  3,000/.  worth  of  stock  for  his 
indemnity,  and  if  that  would  indemnify  Sleigh, 
then  all  the  proceeds  of  the  stock  above  3,00U/. 
might  be  appropriated  by  the  plaintiff  to  his  own 
Upon    this  suggestion  application   was 


Sleigh  required  to  be  indemnified,  and  for  this 
purpose  it  was  agreed  that  3,000/.,  part  of  the 
purchase*money,  should  be  set  apart;  and  it 
was  accordingly  laid  out  in  consuls  (producing 
4,301/.  \s  63),  in  the  names  of  the  aefendants 
Thomas  Smith  and  Joseph  Gould,  since  de- 
ceased, and  by  a  deed  the  trusts  were  declared  to 
be  for  the  indemnity  of  Sleigh  against  these  an- 
nuities, and  subject  thereto  for  the  plaintiff.  The 
trustees,  out  of  the  dividends,  were  to  satisfy  the 
annuities,  and  pay  the  surplus  to  the  plaintiff. 
The  stock  remained  in  the  name  of  the  trustees 
up  to  February,  1824.  The  bill  was  filed  to 
recover  the  value  of  that  stock,  upon  the  ground 
that  it  was  sold  out  by  the  trustees,  without  the 
plaintiff's  knowledge,  and  that  they  had  applied 
the  money  to  the  use  of  the  defendants,  or  some 
of  them.  The  plaintiff  had  therefore  to  make 
out  that  the  stock  was  sold  without  his  know- 
ledge, and  that  a  large  portion  of  the  proceeds 
were  misapplied.  Several  witnesses  had  been 
examined,  and  in  Kome  particulars  they  did  not 
agree ;  but  with  respect  to  the  material  circum- 
stances, it  appeared  that  in  18'24  the  plaintiff 
White  was  in  embarrassed  circumstances,  and 
consulted  his  solicitor,  Charles  Coupland,  how  to 
obtain  relief.  Coupland  suggested  that  as,  since 
the  time  when  the  3,000/.  was  invested  in  con- 
suls, the  funds  had  very  much  risen  in  price. 


use. 

made  to  Sleigh,  who  consented  to  allow  the 
stock  invested  for  his  indemnity  to  be  reduced  to 
so  much  as  would  be  of  the  value  of  3,000/., 
and  no  more.  Coupland  acted  as  the  solicitor 
both  for  the  plaintiff  and  Sleigh,  and  he  made 
this  arrangement — that  the  whole  of  the  stock 
should  be  sold  out ;  that  the  plaintiff  White 
should  receive  from  the  proceeds  all  the  excess 
above  3,000/. ;  that  the  3,000/.  should  be  in- 
vested in  stock  for  the  security  of  Sleigh  against 
the  annuities  for  the  plaintiff's  wife,  charged  on 
the  estate  purchasea  by  Sleigh,  and  subject 
thereto  for  the  benefit  of  the  pluntiff.  Under 
this  arrangement  Coupland  applied  to  the  trus- 
tees of  the  stock.  Smith  and  Gould,  and  ob<r 
taincd  from  tbem  a  power  of  attorney  to  John 
Billinge,  (silk  broker,  of  London,  charged  in  the 
bill  to  be  a  friend  of  Sleigh,  but)  a  stranger  to 
the  plaintiff,  to  sell  the  stock.  The  stock  was 
accordingly  sold  out,  and  the  proceeds  of  the 
sale,  3,924/.  12^.,  were  received  oy  Billinge,  and 
924/.  12«.,  the  surplus  over  the  3,000/.,  was 

Eaid  to  the  plaintiff  through  the  hands  of  Coup- 
md,  and  the  remaining  3,000/.  continued  in  the 
hands  of  Billinge  from  the  sale  in  February^ 
1824,  until  he  became  bankrupt,  in  the  middle 
of  1826.  The  question  raised  was  on  whom  the 
loss  should  fall. 

Lord  Lanodalb. — ^In  this  as  in  all  other  cases 
the  relief  must  depend  upon  what  has  been  alleged 
and  proved.  The  plaintiff  must  not  rely  upon 
the  errors  of  the  defendants  or  of  their  witnesses; 
it  is  his  own  allegations  and  proofs  that  must  en- 
title him  to  a  decree — he  can  have  no  other  title. 
His  Lordship  was  of  opinion  that  the  sale  took 
place  by  the  plaintiffs  own  authority,  through 
Coupland,  and  that  the  plaintiff  was  not  entitled 
to  call  on  the  trustees.  Smith  and  Gould,  to 
make  good  the  deficiency  of  the  proceeds  of  the 
stock  sold  out.  He  also  thought  that  there  was 
not  sufficient  allegations  in  the  bill  to  charge  the 
trustees  upon  a  distinct  trust  as  answerable  for 
the  default  of  Billinge,  whom  they  had  by  the 
power  of  attorney  authorised  to  receive  the  pro- 
ceeds of  the  stock.  The  cause  set  forth  in  the 
bill  was  not  adapted  to  that  new  case,  and  it  was 
desirable  to  have  something  more  than  was  set 
forth.  It  appeared  that  Coupland  was  the  agent 
of  both  parties,  and  that  the  plaintiff  was  receiv- 
ing interest  on  the  3,000/.  until  the  bankruptcy 
of  Billinge,  and  knew  that  he  was  receiving  in- 
terest, and  not  dividends ;  so  tliat  from  aU  the 
circumstances  he    must    have  known  that  the 
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money  remained  in  the  hands  of  Billinge.  After 
the  direction  of  the  plaintiff  and  Sleigh ,  the  only 
persons  beneficially  interested  in  the  stock,  the 
trustees  could  not  properly  have  refused  to  make 
the  transfer.  The  plaintiff  had  established  no 
right  whatever,  and  the  bill  must  be  discharged 
with  costs. 


May  22. 

A0DISS  V,  Campbell* 

Vendor  and  Purchaser — Fraud — Conditions 
to  which  purchasers  of  Reversionary  pro- 
perty  are  subject  in  equity —  Circumstances 
under  which  the  Court  will  order  a  produc- 
tion of  the  Deeds  and  Papers  as  will  lead 
to  show  the  nature  of  the  transaction^  the 
value  of  the  property^  and  the  priee  given 

This  suit  was  bstituted  to  set  aside  a  sale 
made  bv   the  plaintiff's  father,  by  which   the 
plaintiff  complained  that  he  had  been  defrauded. 
The  bill  stated  that  Francis  Gostling  in   1801 
devised  the  estate  in  question  at  Colesey-wood, 
in  Suffolk,   to   trustees,  to  the  use  of  his  son, 
Francis  Gostling,  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to 
his  first  and  other  sons  in  tail  male,  and  in  de- 
fault of  issue  to  his  (testator's)  daughter,  Mil- 
dred Addiss,  for  life ;  remainder  to  her  first  and 
other  sons  in  tail  male.      The  testator  died  in 
1806,  and  left  surviving  Francis  Gostling,  his 
only  son,  and  his  daughter,  Mildred,  the  wife  of 
Henry  Addiss.     She  died  in  1818,  leaving  one 
son,  Henry  Joseph   Addiss  (plaintiff's  father), 
who  became  tenant  in  tail  male  in  remainder,  ex- 
pectant on  the  life  estate  of  Francis  Gostling. 
Henry  Joseph  was  extravagant,  got  into  scrapes, 
and  was  even  sentenced  to  transportation,  but 
the  sentence  was  not  carried  into  execution.     In 
1819  the  interest  he  had  in  the  estate  was  adver 
tised  for  sale,  and  was  purchased  by  John  Crooke 
by  contract.     The  purchase-money  was  stated  in 
the  deed  to  be  626/.,  but  500/.  was  only  paid, 
and  a  bond  for  1,00()/.  more  was  given,  which 
Henry  Joseph   afterwards  sold   for  60/.  to   a 
friend  of  the  purchaser,  who  got  it.      Francis 
Gostling  died  afterwards  without  issue,  by  which 
the  estate  of  entail  in  remainder  of  Henry  Joseph, 
who  had  bound  himself  to  suffer  a  recovery,  be- 
came an  estate  in  possession,  and  Crooke,  the 
purchaser,  entered  into  it.     He  in   1828  con- 
tracted with  Francis  Gostling,  whose  representa- 
tives and  trustees  the  defendants  were,  for  the 
sale  of  the  property  for  6,500/.     The  sale  was 
completed,  and  Crooke  afterwards  died.  In  1832 
Henry  Joseph  Addiss  died  in  Margate  workhouse, 
leaving  the  plaintiff  his  son  and  issue  in  tail,  who 


filed  his  bill  claiming  the  estate,  and  seeking  to 
set  aside  his  father's  sale  to  Crooke,  and  the 
present  application  was  made  in  order  to  enable 
him  to  prove  his  case. 

Mr.  Pemberton  for  the  plaintiff  moved  that 
the  defendants  should  deposit  with  their  clerk  in 
Court  all  the  deeds  and  papers  relating  to  the 
property,  for  the  inspection  of  the  plaintm,  which 
he  contended  he  was  entitled  to  by  reason  that 
the  purchase  by  Crooke  was  fraudulent;  that 
Francis  Gostling,  who  purchased  of  Crooke,  was 
aware  of  all  the  circumstances,  and  that  the 
plaintiff  was  entitled  to  an  inspection  of  all 
the  deeds  and  documents  necessary  to  subatau* 
tiate  his  case. 

Mr.  KindersUy  contended  there  was  no  fraud 
in  the  purchase  by  Crooke  in  1819,  for  that  the 
vendor,  Henry  Joseph  Addiss,  had  no  estate  in 
possession,  so  that  if  the  then  tenant  for  life, 
Francis  Gostling,  had  a  son,  such  son  would 
have  taken  in  tail,  and  the  estate  of  Henry  Jo- 
seph would  never  have  accrued,  in  which  case 
Crooke  would  have  lost  his  purchase- money 
entirely.  He  only  purchased  a  contingency,  that 
the  party  for  whom  the  defendants  were  repre- 
sentatives made  a  fair  and  bond^de  purchase, 
and  as  such  purchasers  were  not  bound  to  pro- 
duce their  title  deeds,  or  to  do  any  act  to  assist 
the  plaintiffs  in  attacking  their  title. 

May  24. — lord  Lavgdalb  pronounced 
Judgments — His  Lordship  said  the  defendant  in- 
sisted that  the  transaction  was  fair,  the  sale  to 
Gostling  by  Crooke  being  made  to  him  bondjidi 
upon  payment  of  a  valuable  and  sufficient  con- 
sideration, and  confirmed  by  Henry  Joseph  Addiss, 
the  plaintiff's  father.  As  this  was  the  purchase  by 
Crooke  from  Henry  Joseph  Addiss  <k  what  was 
at  the  time  a  reversionary  interest,  it  was  subject 
to  the  conditions  of  sales  of  estates  of  that  na- 
ture :  the  purchaser  was  to  show  that  there  was  * 
no  fraud,  and  also  to  show  the  partteulars  i^  the 
transaction.  The  defendant  saia  he  was  ignorant 
of  the  transaction  between  Henry  Joseph  Addiss 
and  Crooke,  but  alleged  that  the  conveyance  to 
his  testator  was  fair.  The  plaintiff  had,  how- 
ever, produced  a  letter  from  Gostling,  which  the 
defendant  did  not  deny,  showing  that  Gostling 
was  fully  aware  that  the  transaction  between 
Crooke  and  Joseph  Henry  Addiss  was,  to  say 
the  least  of  it,  doubtful.  The  defendant  must 
produce  such  deeds  and  documents  as  wmild 
tend  to  show  the  nature  of  the  transaction,  the 
value  of  the  property,  and  the  eouaideralioB 
given. 
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QUBBlfS  BBNGH.-^pri/27. 

Sittings  in  Banco. 
Stockdale  o.  Hansard. 
Libel. — Breach  of  Privilege — Whether  the 
House  qf  Commons  may  order  the  ptibli- 
cation  ^  their  proceedings^  which  contains 
matter  of  Libel  against  individuals^  and 
that  it  is  a  high  breach  of  privilege  to  bring 
such  Idbel  in  question  before  any  Court  of 
Judicature. 

(Continued  Jrom  p,  5S.) 

The  Attormby-Gbkbral  continued. 

My  friend  has  alluded  to  certain  resolntions  of 
the  House  of  Commons,  as  if  they  could  be  in  the 
smallest  degree  in  deroffation  of  the  powers  and 
authorities  of  courts  of  justice,  or  were  incon- 
sistent with  that  reverence  due  to  courts  of  jus- 
tice, which  all  good  men  must  entertain ;  for  the 
House  of  Commons  have  believed,  and  do  be- 
lieve, and  I  hope  will  have  every  reason  to  con- 
tinue to  believe,  that  all  courts  and  judges  in 
these  courts  will  confine  themselves  to  their  just 
jurisdiction,  and  will  protect  the  subordination 
between  the  courts  of  justice  and  the  Houses  of 
Parliament  that  the  constitution  has  established. 
The  learned  counsel  then  proceeded  to  allude  to 
the  plea  put  upon  this  record,  which  set  out  that 
inspectors  of  prisons  had  been  appointed,  who 
had  sent  in  reports  to  the  House  of  Commons, 
and  that  a  resolution  had  been  passed  in  that 
House  that  those  reports  should  be  printed,  and 
that  the  defendants  had  been  employed  to  print 
and  sell  these  particular  reports.  The  plea  ad- 
mitted that  the  laws  of  the  land  could  not  be  su  • 
perseded,  suspended,  or  altered,  by  any  resolution 
or  order  of  the  House  of  Commons:  that  the 
House  could  not,  by  any  resolution  or  order, 
create  any  new  privileges  to  themselves,  incon- 
sistent with  the  known  laws  of  the  land  ;  if  other- 
wise, there  would  be  no  security  for  the  lives  or 
property  of  the  subjects  of  these  realms.  To  all 
these  pleas,  he  (the  learned  counsel)  would  say, 
••  agreed."  He  claimed  no  power  for  the  House 
of  Commons  to  supersede,  suspend,  or  alter  the 
law  of  the  land.  He  claimed  a  power  in  the 
House  of  Commons  to  declare  what  was  the  law 
of  the  land  respecting  a  privilege  which  was  part 
of  the  lex  terra.  The  House  of  Commons  was 
the  proper  tribunal  to  which  the  administration  of 
that  peculiar  branch  of  the  law  was  intrusted  by 
the  constitution.  He  did  not  say  that  the  House 
would  create  any  new  privileges  to  themselves, 
but  to  that  House  was  intrusted  the  power  of 
saying,  what  was  the  law  of  Parliament,  as  it 
was  intrusted  to  their  Lordships  to  say,  what  was 
the  common  law  of  the  land.  He  had  now  to 
submiti  that  the  plea,  showing  that  the  act  com- 


plained of  was  done  by  the  authority  and  commaRd 
of  the  House  of  Commons,  made  it  quite  clear, 
that  upon  this  record  the  defendants  were  entitled 
to  their  judgment.  The  question  of  privilege 
being  raised  directly,  this  Court  had  no  jurisdic- 
tion to  inquire  into  the  existence  of  that  privilege. 
Under  a  solemn  protest  that  the  question  was  not 
within  their  jurisdiction,  he  should  contend,  that 
if  it  were  open  to  the  Court  to  inquire  into  the 
existence  of  the  privilege,  the  privilege  did  exist, 
and  the  Court  was  bound  to  give  judgment  for 
the  defendants.  It  was  admitted  that  what  had 
been  done  had  been  so  done  by  the  authority  of 
the  House,  and  if  that  amounted  to  a  justinca* 
tion,  then  the  defence  was  complete.  The 
House  of  Commons  and  its  members  enjoyed 
many  privileges,  but  one  of  its  general  nrivilegee 
was  that  of  publishing  documents  for  the  use  of 
its  members,  and  of  publishing  them  for  the  in- 
formation of  the  constituent  body.  In  the  pre- 
sent instance  the  House  of  Conunons  had  done 
no  more  than  exercise  its  privilege,  and  had  com- 
manded this  report  to  be  printed.  It  was  an 
act  within  the  eenera]  jurisdution  of  the  House. 
The  question  then  arose  whether  an  action  could 
be  maintained  against  these  defendants  for  this 
act,  which  was  done  bv  the  authority  of  the 
House,  in  publishing  these  reports  as  parts  of 
the  proceedings  of  that  House.  It  might  just  as 
well  be  averred  that  an  action  would  lie  against 
the  Speaker ;  and  his  friend  must  not  only  admit 
that,  but  he  must  admit  that  all  the  members  of 
the  committee  would  be  liable,  and  further,  that 
all  the  members  of  the  House  who  concurred  in 
the  vote  would  be  liable  to  an  action.  Where 
must  the  line  be  drawn  ?  If  the  defendants  were 
liable,  they  were  the  officers  of  the  House  acting 
by  the  command  of  the  House ;  if  they  were 
liable,  the  Speaker  would  be  liable;  if  the 
Speaker  would  be  liable,  the  members  of  the 
committee,  who  superintend  the  publication  of 
these  reports,  would  be  liable,  and  he  knew  not 
where  the  line  could  be  drawn,  without  saying 
that  an  action  could  be  maintained  against  every 
member  of  the  House  of  Commons  who  concur- 
red; but  he  would  contend  that  their  Lordships 
were  not  permitted  to  consider  whether  the  privi- 
lege existed  or  not.  The  next  proposition  was, 
that  this  question  of  privilege  arose  directly,  over 
which  no  court  of  common  law  had  any  juris- 
diction. In  every  case  of  commitment  by  the 
House  of  Commous,  where  the  parties  had  ap- 
plied to  this  Court,  the  Court  had  always  held, 
that  it  could  not  interfere,  because  if  it  did,  there 
would  be  a  conflict  between  the  courts  of  com- 
mon law  and  the  Houses  of  Parliament.  The 
object  of  allowing  privileges  to  the  House  of 
Commons  was,  that  it  might  be  independent  of 
the  Crown  and  the  House  of  Lords. 
(To  be  continued.) 
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COURT  OF  COMMON  PLEAS-^3fay  23. 

PApBT  t7.  Chambers.  - 

Attornibs — Whether  an  Attorney  shall  he 
struck  off  the  Rolhfor  having  neglected  to 
take  out  his  Certificate,  and  applying  to  be 
re-admitted,  imthout  giving  the  usual  notice 
of  his  intention  to  do  so  (a). 

A  rule '72m  had  been  obtained  on  the   16th 
last  April,  calling  upon  an  attorney  to  show  cause 
why  his  name  should  not  be  struck  off  the  roll  of. 
attomies   of   this  Court,  and  he  now  showed 
cause. 

It  appeared,  from  the  affidavits^  that  he  had 
been  orupnally  admitted  an  attorney  of  the  Court 
of  King^  Bench  in  the  year  1810,  and  paid  the 
proper  admission  fees,  &c. ;  but  having  neglected 
to  take  out  his  certificate,  he  thereby  ceased  to 
be  an  attorney  of  this  Court.  In  the  year  1823 
he  was  re-admitted  in  the  same  Court,  but  again 
omitted  to  take  out  his  certificate.  In  the  year 
1826  he  was  admitted  an  attorney  of  this  Court, 
upon  ^n  affidavit  of  his  having  been  regularly 
admitted  an  attorney  of  the  Court  of  King's 
Bench)  and  forthwith  took  out  his  certificate, 
which  he  continued  to  do  regularly  every  sub- 
sequent year.  In  Michaelmas  Term,  1837,  a 
rule  was  obtained  against  him  in  the  Court  of 
King's  Bench,  on  the  ground  that  he  was  not 
entitled  to  practise  in  that  Court  in  consequence 
of  his  having  omitted  to  take  out  his  certificate 
forthwith  after  his  re-admission  iu  1823,  and 
certain  bills  of  costs  for  business  done  for  the 
defendant  were  referred  to  the  Master,  for  the 
purpose  of  having  so  much  of  them  as  related  to 
busmess  done  in  that  Court  disallowed.  Then 
the  present  application  was  made  for  a  similar 
purpose  in  this  Court;  in  reply  to  which  he  had 
made  an  affidavit,  stating  that  his  application  to 
this  Court  in  1 826  had  been  supported  by  an 
affidavit,  stating  the  exact  facts  as  they  then 
stood,  which  affidavit  had  been  submitted  to  the 
officer  of  the  Court,  and  approved  of  by  him  in 
every  respect  as  the  proper  affidavit  on  which  to 
found  the  application.  Upon  this  affidavit  he 
was  admitted  accordingly ;  and  the  affidavit  nega- 
tived all  fraud  on  the  occasion. 

Lord  Dbkman,  C.  J.,  delivered  the  judgment 
of  the  Court;  and,  after  recapitulating  these 
facts,  said  that  the  attorney  having  been  admitted 
therefore  under  these  circumstances,  and  taken 
out  his  certificate  immediately  afterwards,  although 
it  might  be  questionable  whether  or  not  he  could 
have  claimed  to  be  admitted  had  the  Court  been 
aware  of  all  the  facts ;  still,  he  being  admitted  an 
attorney  de  facto,  and  there  being  no  fraud  in 
the  case,  the  objection  which  was  made  to  his 


(a)  See  this  case  reported  ante,  vol.  I.  p  303. 


right  to  practise  in  the  Queen's  Bench  could  not 
apply  to  this  Court.  They  were  therefore  of 
opinion  that  they  were  not  called  upon,  in  the 
exercise  of  their  sound  discretion,  to  order  his 
name  to  be  struck  off  the  roll,  and  that  conse- 
quently the  rule  must  be  dischai^ed ;  but  as  there 
was  some  irregularity  in  the  manner  in  which  he 
had  been  admitted,  the  rule  should  be  discharged 
without  costs. 


BAIL  COURT,— ifay  6. 

(Before  Mr.  Justice  Williams.) 

Rboina  v.  Directors  of  tub  Eastern 

Counties  Railway  Company. 

Joint  Stock  Companies  —  Mandamus,  to 
compel  the  Directors  to  perform  the 
whole  of  the  Contract  which  they  had  en- 
tered into  with  the  public. 

The  Attorney-General  said  that  he  was  in* 
structed  to  make  an  application  to  the  Court,  the 
success  of  which  would  he  hoped  produoe  the 
most  salutary  consequences  to  the  public,  in  re- 
spect of  the  company  against  which  he  applied, 
as  well  as  all  others  of  a  similar  description. 
The  object  of  the  application  was  to  compel  the 
defendants  to  perform  the  whole  of  the  contract 
which  they  had  entered  into  with  the  public,  and 
to  prevent  them  from  picking  out  some  particular 
parts  of  it,  and  executing  only  those  parts,  as 
being  the  only  parts  likely  to  be  beneficial  to 
themselves.  It  appeared  that  the  company  had 
been  established  in  1836  by  the  6th  and  7th 
William  IV.  chap.  106,  and  that  the  Act  of 
Parliament  was  for  laying  down  a  railway  from 
London  to  Norwich  and  Yarmouth,  through 
Colchester,  Ipswich,  and  several  other  interme- 
diate towns.  The  undertaking,  upon  the  suppo* 
sition  that  it  would  be  carried  on  ihroughont  the 
whole  of  the  line  described  in  the  Act,  had  met 
with  great  encouragement  and  support  from  the 
landholders  of  Norwich  and  Suffolk,  and  upon 
the  same  ground  the  landowners  of  Essex  made 
\  no  objection  to  its  passing  through  their  proper- 
ties. It  now  appeared,  however,  that  the  direc- 
tors wanted  only  to  make  the  road  from  London 
to  Colchester,  and  no  further.  If  an  application 
for  that  part  of  the  original  line  had  bc«n  naade 
to  Parliament  in  the  first  instance,  it  never  could 
have  succeeded.  But  the  company  having  pro- 
posed to  make  a  road  from  London  to  Yannoath, 
now  intended  to  stop  at  Colchester,  which,  as 
the  learned  counsel  contended,  was  a  manifest 
breach  of  faith  with  the  landholders  of  Norwich 
and  Suffolk,  and  with  the  general  body  of  the 
shareholders.  The  manner  in  which  tlie  com- 
pany proposed  to  effect  their  object  was  by  plac- 
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ing  themselves  in  such  a  situation  that  they  could 
not  by  law  continue  the  line  beyond  Colchester. 
It  appeared  that  some  deviation  from  the  original 
line  between  that  point  and  the  more  northern 
parts  were  provided  for  by  another  Act  procured 
Dy  the  company>  the  tst  and  2nd  Victoria,  c.  8 1, 
in  the  2nd  section  of  which  Act  it  was  directed, 
that  unless  such  deviations  should  be  laid  out 
before  the  27th  of  July,  1839,  it  should  not  be 
lawful  for  the  company  to  proceed  with  that  part 
of  the  line  at  all.     The  company,  therefore,  by 
merely  omittins  to  lay  out  the  line  of  the  devia- 
tion, would  pUce  themselves   in    the   position 
which  they  desired,  and  would  have  no  power  in 
law  to  proceed  beyond  Colchester.     They  had 
been  called  upon  several  times  by  parties  inter- 
ested in  the  undertaking,  to  mark  out  the  devia- 
tion, but  had  refused  to  do  so,  for  reasons  which 
were   sufficiently  obvious  from   the   statements 
which  he  (the  Attorney- General)  had  addressed 
to  the  Court.     The  learned  gentleman  then  re- 
ferred to  the  ease  of  '*  The  King  affainst  the 
Severn  and  Wye    Railway   Company^' (a),   in 
which  the  defendants  were  commanded  by  this 
Court  to  make  a  road  for  the  public  accommo- 
dation.    A  railway  was  not  a  private  way,  bnt  a 
common  highway,  and  any  other  person  as  well 
as  the  company  may  travel  upon  it  with  his  own 
engines,  upon  observing  the  necessary   regula- 
tions.    In  the  case  referred  to,  it  hacf  been  ad- 
mitted by  the  Court  that  the  defendants  were 
liable  to  an  indictment  for  not  laying  down  the 
railroad  ;  but,  as  such  a  proceeding,  however  it 
may  afTord  the  means  of  punishing  the  defend- 
ants, could  not  procure  any  accommodation  to 
the  public,  the  Court  granted  a  mandamus  com- 
manding the  company  to  do  what  was  desired. 
The  circumstances  of  the  present  case  were  ex- 
actly the  same.     The  company  had  by  their  Act 
of  Parliament,  entered  into  a  contract  with  the 
public,  who  could  not  have  the  advantage  which 
the  legislature  intended  they  should  derive  from 
the  proposed  undertaking  unless  it  were  com- 
pleted altogether.     It  was  quite  clear  that  the 
company  could  not  legally  stop  at  the  end  of  half 
a  mile,  as  the  road  would  by  that  means  become 
a  public  nuisance.     They  were,  therefore,  bound 
to  proceed  stage  by  stage  until  they  arriveil  at 
the  terminus  appointed  by  the  Act.     The  affi- 
davit was  from  a  great  number  of  landholders  in 
the  neighbourhood  of  that  part  of  the  line  which 
ran  from  Colchester  to  Yarmouth,  a  distance  of 
about  seventy  miles.     The  other  opponents  were 
shareholders  in  the  concern,  and  all  swore  that 
they,  OS  well  as  the  public,  would  be  very  se- 
riously prejudiced  unless  the  company  should  be 
compelled  to  complete  their  line  according  to  the 
original  plan.     In  these  circumstances,  his  ap- 

(a)  i  Barn,  and  A.  646. 


plication  was  for  a  rule  calling  upon  the  defend- 
ants to  show  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  proceed  to  point  out 
the  deviations  referred  to,  so  that  the  whole  of 
that  duty  might  be  performed  before  the  27th 
day  of  July  next. 

Mr.  Justice  Williams  observed,  that  the  case 
was  certainly  one  of  great  importance,  and  granted 
the  rule. 

COURT  OP  BANKRUPTCY.— ilfay  13. 

(^Subdivision  Court.) 

Fiat  against  Hatmak  Lbtim. 

Jurisdiction  of  the  Court — whether  it  has 
power  to  enforce  an  order  for  a  witness  to 
withdraw  Hll  another  witness  sJudl  be  ex- 
amined. 

Mr  Hindmarsh  stated  that  at  the  examination 
of  some  witnesses  a  few  days  since,  before  Mr. 
Commissioner  Hi>lroyd,  a  witness  had  refused 
to  withdraw,  and  the  learned  Commissioner 
(Holroyd)  considering  that  he  had  the  power  to 
order  the  witness  to  withdraw,  but  could  not 
enforce  the  order,  it  was  prayed  that  the  exami- 
nation might  be  adjoumea  over  to  a  sub-division 
Court,  which  Court  had  the  power  of  enforcing 
its  order  ;  the  prayer  was  granted.  Under  these 
circumstances  he  now  asked  Mr.  Isaacs,  the 
solicitor,  with  his  clients,  to  withdraw  till  a  wit- 
ness whom  he  (Mr.  Hindmarsh)  should  call  was 
examined. 

The  Chief-Commissioner  said,  before  the 
examination  was  entered  into,  he  wished  to  make 
a  few  observations.  His  brother  Commissioner 
(Fonblanque^  and  himself  had  been  informed  of 
the  nature  or  the  sitting,  and  they  had  thought 
it  their  duty  to  make  themselves  acquainted  with 
the  acts  of  Parliament  relating  to  this  question. 
Their  impression  was  the  same  as  that  of  Mr. 
Commissioner  Holroyd.  The  last^  Act  placed 
the  single  Commissioner  in  this  situation,  that 
to  enforce  his  order  he  must  have  recourse  to  a 
course  at  once  extraordinary  and  inconvenient-— 
a  reference  to  a  Court  of  dub-division  in  those 
questions  which  could  only  occupy  usefully  the 
mind  of  one  judge,  the  other  two  remaining  idle. 
Looking  at  the  original  act  (I  and  2  Willm.  IV. 
cap.  56.)  it  appeared  clearly  that  each  commis- 
sioner was  to  possess  the  same  powers  as  those 
formerly  eiercised  by  each  list  of  commissioners, 
.save  and  except  that  no  one  commissioner  could 
commit ;  this  power  was  distinctly  given  by  the 
7th  section,  which  his  Honour  cited.  In  the 
full  and  free  exercise  of  power,  as  the  Commis- 
sioners believed  themselves  blessed,  the  question 
was  brought  to  a  test  by  one  of  the  Commis- 
sioners inflicting  a  line  for  contempt.  It  was 
disputed  that  he  had  the  power,  and  brought  on 
the  memorable  case  of  '*  Kex  and  Faulkueri"  in 
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the  Exchequer  Court,  where  it  was  decided 
against  the  Commissioner ;  and  then  it  was  that 
the  Commissioners  found  they  had  not  the  power 
to  enforce  the  order  they  might  make.  To  remedy 
thisy  was  brought  in  a  clause  in  the  5th  and  6th 
William  IV.,  cap.  — ,  sec.  26,  which  placed  them 
in  this  position,  that  the  Commissioner  sitting 
singly  had  not  the  power  to  enforce  his  own 
order,  but  (though  very  extraordinary)  this  sta- 
tute gave  power  of  reference  to  the  Court  of 
Review,  though  it  was  notorious  that  that  Court 
did  not  sit  for  half  the  year,  and  at  a  very  con- 
siderable distance  from  the  Court  of  Commis- 
sioners. So  the  course  thus  pointed  out  was 
considered  impracticable,  and  not  at  all  facili- 
tating the  ends  of  justice.  The  anomaly  of  the 
situation  consisted  in  this — that  two  additional 
Commissioners  should  be  called  in,  who,  if  they 
interfered,  would  only  tend  to  embarrass  and 
entangle ;  and  thus  arose  a  case  of  gross  and 
palpable  inconvenience  to  the  Commissioners  as 
representing  the  public.  It  was  a  case,  he  was 
sure,  which  only  required  to  be  made  known  to 
the  world,  to  be  immediately  remedied.  But 
the  duty  must  be  done,  inconvenient  as  it  was, 
and  they  must  sit  there,  though  not  to  assist  Mr. 
Commissioner  Holroyd,  who  would  discharge  his 
duty  much  better  alone. 

Mr.  Humphreys  suggested,  as  the  Court  of 
Sob-division  could  make  orders  and  enforce  them, 
whether  they  could  not  make  a  general  order 
relative  to  the  withdrawal  of  witnesses  when 
under  examination  before  a  Commissioner  sitting 
singly ;  and,  if  such  order  was  disobey ed,  treat 
it  as  a  contempt  of  the  Sub-division  Court. 

The  Chibf-Commissionbr  said,  under  the 
clause  of  the  1st  and  2nd  William  IV.,  cap.  26, 
could  there  exist  any  doubt  but  that  every  single 
Commissioner  possessed  the  powers  of  the  old 
list,  save  of  committal  of  witnesses  under  exami- 
nation? Then  came  5  and  6  William  IV.,  which 
declared  that  the  Commissioners  should  not  have 
the  power  to  commit  for  contempt  of  Court ; 
and,  with  but  that  one  exception,  it  left  the 
powers  conferred  by  1  and  2  Will.  IV.,  cap.  56 , 
just  where  they  were.  Then  the  5  and  6  Will. 
IV.  went  on  to  declare  that  the  Sub-division 
Court  should  be  a  Court  of  Record,  and  the 
power  of  committal  was  inferentially  given  to 
the  Sub-division  Court,  by  allowing  the  adjourn- 
ments to  be  made  to  that  Court. 

Mr.  Humphrey i  had  studied  the  case,  as  iax 
as  his  authorities  would  allow  him,  and  as  it  was 
one  of  the  utmost  importance  to  the  public  in 
general,  would  respectfully  submit  that  on  the 
dictum  of  the  learned  judges  who  had  expressed 
their  opinions  in  the  case  of  Rex  and  Faulkner, 
the  Court  of  Sub- division  has  the  power  to  make 
Tules  and  regulations,  and  could  enforce  them. 
That  being  the  case,  he  contended  that  they  could 


make  a  general  role  relative  to  the  question  then 
before  the  Court,  which  would  have  the  effect  of 
abolishing,  in  a  great  measure,  the  inconvenience 
necessarily  now  experienced.  He  respectfully 
craved  the  decision  of  their  Honours  on  the  point, 
and  would  put  the  case  thus : — The  Sub-division 
Court  was  the  same  as  the  Courts  of  Queen*s 
Bench  or  Common  Pleas,  and  the  Commissioner 
sitting  singly  in  the. same  position  as  a  Judge  at 
chambers.  The  Judge  at  chambers  had  not  the 
power  to  commit  for  contempt,  and,  after  the 
order  of  a  Judge  had  been  obtained  for  a  certain 
amount,  the  parties  could  not  be  proceeded  against 
till  it  had  been  made  a  rule  of  Court — »•  e.  in  the 
sitting  of  the  Judges. 

Mr.  Commissioner  Fonblanqub  said  that  those 
who  were  acquainted  with  the  machinery  of  the 
Bankruptcy  Laws  had  thought  that  the  sitting 
of  the  Commissioner  proceeded  from  the  Sub- 
division Court,  whereas,  on  the  contrary,  those 
in  its  administration  know,  and  but  too  well,  that 
the  sitting  of  a  Sub-division  Court  arose  from 
difficulties  which  a  Commissioner  sitting  singly 
could  not  combat  with. 

Mr.  Humphreys^  in  continuadon,  remarked, 
that  the  Judges  at  chambers  had  not  power  to 
enforce  their  orders  till  they  had  been  made  a 
rule  of  court,  and  the  giving  of  full  power  to  the 
Commissioner  sitting  singly  had  been  much  dis- 
cussed, and  it  was  well  known  there  was  a  strong 
feeling  against  it.  He  was  present  when  the 
case  of  *'  Rex  and  Faulkner"  was  in  the  Ex- 
chequer Court,  and  he  thought  that  the  opinions 
there  expressed  warranted  him  in  suggesting  what 
he  had  done.  It  would  be  a  waste  of  words  for 
him  to  proceed  if  their  Honours  felt  they  could 
do  nothing  in  it ;  but  he  was  sure  they  were  as 
desirous  as  himself  to  have  a  remedy  applied  to 
this  crying  evil.  There  was  no  doubt  that  some- 
thing must  be  done. 

Mr.  Commissioner  Fonblanqub  remarked, 
that  the  very  peculiar  manner  in  which  the  ex- 
amination of  witnesses  was  carried  on  in  the 
Court  of  Bankruptcy  showed  the  absurdity  in  not 
vesting  the  'Commissioner  sitting  singly  with  full 
power.  The  examinations  often  related  to  con- 
cealed property;  perhaps  a  ^4000.  (sovereigns) 
pretended  to  be  lost,  but  known  as  concealed. 
Was  it  not  necessary  in  such  a  case  that  the 
parties  not  under  examination  should  be  ordered 
to  withdraw  ?  If  not,  was  it  not  natural  they 
should  go  out  and  say  to  the  parties  interested, 
'*  they've  the  clue,  go  and  remove  the  money?" 
In  such  a  case,  to  go  to  Lincoln's-inn-hall,  or 
even  over  the  way,  would  be  to  render  the  effect 
of  the  proceeding  abortive. 

Mr.  Humphreys  said  it  was  the  same  in  the 
present  instance.  The  bankrupt  had  failed  for 
JE7000.,  and  had  absconded,  and  not  one  farthing 
had  at  present  been  received  for  the  creditors ; 
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and  he  hsd^  on  the  fullest  authority,  reason  to 
beHeve  that  could  this  examination  be  carried  on 
in  the  way  it  could  be  wished,  there  were  parties 
who,  it  coold  be  proved,  were  mixed  up  in  the 
fraudulent  transaction,  from  whom  could  be  re- 
covered a  greater  part  of  the  property. 

The  CeiBF-Ck>MMissioNBR. — It  was  not  for 
them  to  speculate  as  to  what  the  Legislature 
would  do,  and  still  less  would  he  declare  or  insist 
OD  the  difference  of  opinion  from  the  superior 
Court,  to  which  they  (the  Commissioners)  bowed. 
He  now  only  wished  to  state  the  difficulties  under 
which  they  were  placed.  The  duties  of  a  single 
Commissioner  were  well  known,  and  it  would  be 
highly  inconvenient  if  the  course  of  those  duties 
were  often  stopped  by  the  necessity  of  referring 
to  a  Sub- division  Court.  If  the  power  to  exclude 
a  witness  existed  either  in  one  Commissioner  or 
in  the  Sub-division  Court,  it  would  be  seldom  or 
never  disputed  in  practice.  As  to  the  promul- 
gation of  a  general  rule,  he  thought  the  Sub- 
division Court  was  not  able  to  make  one.  If  it 
was,  the  Commissioner  could  not  enforce  the 
order  or  rule  so  made ;  but  if  it  was  once  known 
that  a  Sub-division  Court  could  only  enforce  the 
order,  it  would  be  constantly  a  source  of  evasion. 
The  difficulty  and  inconvenience  would  be  greater 
than  persons  not  acquainted  with  the  practice  in 
bankruptcy  could  possibly  conceive.  Three  com- 
missioners might  not  be  sitting  at  the  time,  or 
might  not  be  present ;  and  if  so,  the  particular 
business  of  the  one*s  Court  would  be  interrupted, 
and  that  of  the  public  delayed.  The  Court  is 
uked  to  order  a  witness  to  retire,  and  then  that 
the  examination  should  go  before  Mr.  Commis- 
sioner Ho)royd ;  but  if  that  was  done,  the  same 
person  might  intrude  again  into  the  room,  and 
Mr.  Commissioner  HoLroyd  could  not  remove 
him.  The  consequence  was,  that  they,  then  sit- 
tbg  as  a  Sub*division  Court,  must  go  on  with 
the  examination  till  it  was  concluded.  He  now 
left  the  question  open  to  any  observations  his 
brother  Commissioners  might  think  fit  to  make, 
especially  Mr.  Commissioner  Holroyd,  who  un- 
derstood the  practice  of  the  Court  of  Queen's 
Bench  much  better  than  he  or  hb  brother  Com- 
missioner Fonblanque. 

Mr.  Commissioner  Holroyd  concurred  with 
what  had  fidlen  from  his  brother  Commissioner, 
and  commented  on  the  practice  of  the  Court  of 
Queen's  Bench  as  compared  with  that  of  the 
Court  of  Bankruptcy. 

Mr.  Commissioner  Fonblanque  was  satisfied 
with  the  expression  of  the  opinions  of  his  brother 
Commissionersy  and  would  not  add  further  ob- 
scrrations. 


GENTLEMEN  CALLED  TO  THE  BAR, 
Easter  Term, 


LINCOLN  S    INN. 

Sir  Archer  Denman  Croft,  Bart. 
Peregrine  Dealtiy. 
William  John  Phelps. 
Alexander  Mc  Neill. 
William  Rose. 
Charles  John  Coote« 
The  Hon.  Henry  Boyle  Bernard. 
'John  Beames,  jun. 
'  Frederick  Fraser  Carruthers. 
Henry  Matthias  Riddell. 
Thomas  Carter  Briggs. 
Richard  Baxter. 
William  Boteler. 
Thomas  Bates. 
Francis  Fisher. 
William  A^zard,  jun. 
Samuel  Sampson. 
Edward  Howes. 
Thomas  Henry  Allen  Poynder. 
William  John  Johnson. 
Frederick  Jones. 

INNER   TEMPLE. 

John  Hughes. 

W^illiam  John  Hamilton. 

Arthur  Edward  Somerset. 

Thomas  Emerson  Headlam. 

John  Richard  Westgarth  Hale. 

Richaid  Griffiths  Welford. 

Frederic  Hitchcock. 

James  Hill. 

George  Hart  Wortley. 

Richard  Arabin. 

Edward  Fitz  Roy  Talbot. 

Kenneth  Macaulay. 

Sydney  Smith  Bell. 

MIDDLE  TEMPLE. 

John  Murray. 
Francis  Henry  Riddell. 
Steuart  Macnaghten. 
Martin  Archer  Shee. 
Cateret  John  William  Ellis. 
Henry  Reeve. 
William  Clifford. 
Robert  Farie. 
George  Robinson. 
Cillery  Pigott. 
Paul  Wilmot. 
John  Price  Williams. 
Henry  Cory. 


GRAY  8   INN. 

John  Richard  Cook. 
iThomas  Teed. 
ohn  Walter  Huddleston. 
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NEW  ORDERS  OF  THE  COURT  OP 
CHANCERY, 

Issued  under  the  Stat,  1^2  Vietoriay  c.  1 10. 

Court  of  Chancery,  Mai/  9,  1389. 

I.  That  in  all  cases  in  which  it  shall  he  al- 
leged that  the  plaintiff  is  prosecuting  the  defen- 
dant, in  this  Court,  and  also  in  some  other 
Court  for  the  same  matter,  the  defendant  in  eight 
days  after  filing  his  answer,  or  further  answer  to 
the  plaintiff's  bill,  shall  be  entitled,  as  of  course, 
on  motion  or  petition,  to  the  usual  order  for  the 
plaintiff  to  make  his  election  in  which  Court  he 
will  proceed,  with  the  usual  directions  in  that 
behalf,  unless  the  plaintiff  shall,  before  the  expi- 
ration of  the  same  eight  days,  have  delivered 
exceptions  to  the  defendant's  answer,  or  have 
referred  his  further  answer  on  former  exceptions. 
And  in  case  the  plaintiff  shall  have  delivered 
such  exceptions,  or  referred  the  defendant's  fur- 
ther answer  within  such  time,  the  defendant 
shall  be  at  liberty,  by  notice  in  writing  to  be 
served  on  the  plaintifirs  clerk  in  Court,  to  require 
the  plaintiff  to  procure  the  Master's  report  on 
such  exceptions,  within  four  days  from  the  service 
of  such  notice.  And  if  the  plaintiff,  being  so 
served  with  such  notice,  shall  not  procure  the 
Master's  report  in  four  days  accordingiy,  or  if 
the  exceptions  shall  not  be  allowed,  the  defen- 
dant shall  then  be  entitled,  as  of  course,  on  mo- 
tion or  petition,  to  the  usual  order  for  the  plain- 
tiff to  elect  in  which  Court  he  will  proceed,  with 
the  usual  directions.  But  in  either  of  such 
cases  the  plaintiff  shall  be  at  libertv  to  move  that 
such  order  may  be  discharged  on  the  merits  con- 
fessed in  the  answer. 

II.  That  the  plaintiff  in  any  injunction  cause, 
having  obtained  the  common  injunction  to  stay 
proceedings  at  law,  may  (either  before  or  after 
the  answer  of  the  defendant  shall  be  put  in,  and 
whether  such  injunction  shall  or  shall  not  have 
been  continued  to  the  hearing  of  the  cause) 
obtain  an  order,  as  of  course,  for  leave  to  amend 
the  bill  without  prejudice  to  the  injunction,  but 
that  such  order  shall  contain  an  undertaking  by 
the  plaintiff  to  amend  the  bill  within  one  week 
after  the  date  of  the  order,  and  in  default  thereof 
the  order  shall  become  void.  And  that  in  case 
the  bill  shall  be  amended  pursuant  to  such  order, 
the  defendant  shall  thereupon,  and  although  he 
may  not  have  put  in  his  answer  to  the  bill  or  the 
amendments  thereof,  be  at  liberty  to  move  the 
Court  on  notice,  to  dissolve  the  injunction,  on 
the  ground  that  the  bill  as  amended  does  not, 
even  if  the  amendments  be  true,  entitle  the 
plaintiff  thereto. 

IIL  That  in  case  an  injunction  to  stay  pro- 
ceedings at  law  shall  be  prayed  for  by  the  bill. 


and  shall  either  not  be  obtained,  or  haying  been 
obtained,  shall  have  been  dissolved  upon  the 
merits  stated  in  the  answer,  and  the  plaintiff  shall 
afterwards  amend  his  bill,  and  the  defendant 
shall  not  plead  answer  or  demur  to  the  amended 
bill  within  eight  days  after  appearance,  the  plain- 
tiff shall  be  entitled  to  move  for  an  injunction, 
upon  affidavit  of  the  truth  of  the  amencunents. 

IV.  That  foreclosure  causes  when  ready  for 
hearing,  may  be  ordered  to  be  advanced  for 
hearing,  under  the  same  circumstances,  and  sub- 
ject to  the  same  rules  as  other  causes  may  be 
ordered  to  be  so  advanced. 

V.  That  in  all  cases  in  which  it  shall  appear 
that  certain  preliminary  accounts  and  inquiries 
must  be  taken  and  made  before  the  rights  and 
interests  of  the  parties  to  the  cause  can  be  ascer- 
tained, or  the  questions  therein  arising  can  be 
determined,  the  plaintiff  shall  be  at  liberty^  at 
any  time  after  the  defendants  i<hall  have  appeared 
to  the  bill,  to  move  the  Court  on  notice,  that  such 
inquiries  and  accounts  shall  be  made  and  taken, 
and  that  an  order  referring  it  to  the  Master  to 
make  such  inquiries,  and  take  such  accounts, 
shall  thereupon  be  made,  without  prejudice  to 
any  question  in  the  cause,  if  it  shall  appear  to  the 
Court,  that  the  same  will  be  beneficial  to  such  (if 
any)  parties  to  the  cause  as  may  not  be  com- 
petent to  consent  thereto,  and  that  the  same  is 
consented  to  by  such  (if  any)  of  the  defendants 
as  being  competent  to  consent  have  not  put  in 
their  answer  to  the  bill,  and  that  the  same  is 
consented  to  by,  or  is  proper  to  be  made  upon, 
the  statements  contained  in  the  answers  o^  such 
(if  any)  of  the  defendants  as  have  answered 
the  bill. 

yi.  That  whenever  any  order  of  course  ob- 
tained from  the  Master  of  the  Rolls  in  any  cause 
marked  for  or  set  down  to  be  heard  before  the 
Lord  Chancellor  pursuant  to  the  general  order 
of  the  5th  day  of  May,  1837,  shall  be  alleged  to 
have  been  irregularly  obtained,  any  application 
to  discharge  the  same  for  irregularity,  diall  in  the 
first  instance  be  made  to  the  Master  of  the  Rolls, 
and  such  cause  and  all  other  applicationa  to  be 
made  therein,  shall  nevertheless  continue  subject 
to  all  the  regulations  of  the  said  general  order  as 
if  this  order  had  not  been  made. 

COTTENHAM,  C. 
LANGDALE,  M.  R. 
LANCELOT  SHADWELL^  V.  C. 

{To  be  contiuuedJ) 

SUFFOLK  ASSIZES. 

The  London  Gazette  of  Tuesday  last  contained 
an  Order  in  Council  that  these  Assises  shall  be 
in  future  holden  in  the  Summer  at  Ipswich,  and 
in  the  Spring  at  Bury  St.  Edmunds. 
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ARTICLED  CLERKS  APPLYING  TO  BE  ADMITTED  ATTORNIBS 

In  Michaelmas  Term,  1839. 

Queen's  Bench. 

Clerk's  Name  and  Residence.  To  whom  articled  or  assigned. 

Anderson,  Thomw  Frederick,  16,  Gray'sinn-  Anderson,  George.  Ludlow ;  assigned  to  Wilton, 

square.  George  Pleydell,  GrayVinn. 

Adney,  Frederick,  10,  Compton-street,  Bruns-  Aldridge,  Henry  Mooring,  Poole. 

wick-square ;  and  Poole,  Dorset. 

Arthur,  Edward,  30,  Surrey-street,  Strand ;  and  EastUke,  George,  Plymouth. 

Plymouth. 

Allen,  Benjamin  Tuthill,  31,  Wakefield-strect,  Whiuker,  Alfred,  Fromc. 

Burnham ;  and  Chapel-street. 

Awdry,  Frederick,  46,  Gloucester-street,  Queen-  Awdry,  West,  Chippenham. 

square ;  and  Chippenham.  01.1 

Booth,  Charles  Brook,  6,  Canterhury-huildings,  Holmer,  George.  Bndge-street,  Southwark. 

Lambeth 


Lane,  John,  Manchester. 

Pass,  William,  Altrincham. 

Hayward,  Frederick,  Needham  Market. 


Cook,  Robert,  Bath. 

Hearu,  Thomas,  Buckbgham. 


Bell,  Adam,  Stretford ;  and  Manchester. 

Brownell,  James,  Altrincham. 

Baines,  John   George    Fuller,  6,  Featherston- 

buildings ;  and  Needham  MarkeU 
Beaton,  Charles,  45,  Gower-placc;  and  Bath. 
Bennett.  William  WooUey  Leigh,   20,  Judd- 

place.  West,  New-road;  and  Buckingham.  .      j  .    »*     • 

Bluck,  Edward,    25,   LincobVinn-fieldB ;  and     Rodgers,  Robert,  Liverpool;  assigned  to  Morris, 

Manchester.  John,  Manchester. 

Bullock,  John  Henry,  Manchester.  Thompson,  Alexander,  Manchwter. 

bLu,  WiDiam,  Minchester.  Maychell,  Richard,  Boltou-le-Moors ;  assigned 

•^      ^  '  to  Chew.  William  Christopher,  Manchester ; 

assigned  to  Myers,  Wm.  Hugh,  Manchester. 
{To  be  continued.) 

Western.— Mr.  Justice  Coleridge  and  Mr. 
Justice  Erskine. 

Northern.— Mr.  Justice  Coltman  and  Mr. 
Baron  Maule. 

South  Wales.— Mr.  Baron  Gumey. 

North  Wales.— Mr.  Justice  Paltison. 

Mr.  Baron  Parke  remains  in  town,  and  will 
attend  business  at  chambers. 


COURT  OF  EXCHEQUER. 

Trinity  Term,  1839. 

Equity  Sittings,  before  Lord  Abinger. 

Saturday,  June  I. — Pleas,  demurrers,  excep- 
tions, and  further  directions. 

Tuesday,  June  4. — Petitions  and  motions. 
•  Friday,  June  7. — Pleas,  demurrers,  excep- 
tions, and  further  directions. 

Saturday,  June  8. — Petitions  and  motions. 

Causes  likely  to  occupy  much  time  are  not  to 
be  put  into  the  paper  for  hearing  till  the  Sittings 
after  Term. 


SUMMER  ASSIZES. 

The  Judges  have  chosen  their  circuits  for  the 
ensuing  Summer  Assizes: — 

Home.— Lord  Denman  and  Lord  Chief  Jus- 
tice Tindal.  , 

Midland.— Lord   Abinger  and    Mr.  Justice 
Littledale. 

Norfolk.— Mr.  Justice   Vaughan    and   Mr 
Justice  Bosanquet. 

Oxford.— Mr.  Baron  Alderson  and  Mr.  Jus- 
tice Williams. 


COURT  OF  QUEEN'S  BENCH. 

Business  op  the  Court* 
3fay  30. 
Sittings  in  Banco. 
Lord  Dbnman  gave  notice  that  after  Term, 
the  Court  wUl  hold  Sittings  in  Banco,  to  com- 
mence the  day  after  the  term.  ^ 

From  the   13th  to  the   18th  June  inclusive, 
the  Court  will  take  the  New  Trial  paper. 

On  the  20th  and  21st  June,  the  Court  wiU 
tske  the  Special  paper. 

On  the  22nd  June,  the  Court  wdl  take  the 
Crown  paper. 
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HOUSE  OF  COMMONS.  I        NOTICE  TO  CORRESPONDENTS. 


May  30. 

(Legal  Business.) 
Small  Debts  Bills. 
Mr.  Brother  ton  moved  that  the  Eckington 
Small   Debts   Bill   he  read  a  second   time. — 

Ordered.  

Notice  as  to  Suing  Minors. 
Mr.  Greene  gave  notice  that  when  the  Small 
Debts  Bills  went  into  Committee,  it  was  his 
intention  in  every  instance  to  oppose  a  clause 
which  he  understood  had  been  introduced  into 
several  of  these  Bills,  rendering  Minors  liable  to 
be  sued.  

Sti«(inr}(«(  of  tlir  €otirt«(« 

COURT  OF  CHANCERY. 

Eland  V.  Eland,  appeal,  for  Judgment — Stone 
V.  Commercial  Railway,  appeal  motion — Comp. 
ton  V.  Hodge,  ditto — Graffiey  v.  Humpage,  ap- 
peal— Case  V.  Drover,  ditto. 

VICE-CHANCELLOR'S  COURT. 

Short  causes  and  unopposed  petitions,  after 
which,  motions. 

ROLLS'  COURT 

Motions,  general  paper  alter  the  motions. — 
Sainsbury  v.  Jones,  part  heard — Brooks  v.  Stu- 
art, ditto  —  Scobell  v.  Victor,  rehearing— Smith 
V.  Biggs. 

COURT  OF  QUEEN'S  BENCH. 
Sittings  in  Banco. 

COURT  OF  COMMON  PLEAS. 
Sittings  in  Banco. 

COURT  OF  COMMON  PLEAS. 
London  Common  Juries. 
Cooper  V.  Grant — Renshaw  v.  Smith — Wil 
liams  V.  Aspinall — Ottley  v.  Harrison — Lequeler 
V.  White — Daniel  v.  Hendricks — Smith  v.  Gib 
son — Allen  v.   Simons— Smith   v.   Sandells— 
Nias  V.  Pennell. 

COURT  OF  EXCHEaUER. 
Sittings  in  Banco. 


COURT  OF  EXCHEQUER. 

London  Common  Juries. 
Martin  v.  Tombleson — Collins  v.  Williams — 
Burgh  V.  Legg — Harrison  v.  Wright— Hurley 
V.  Lee — Hall  v.  Popplewell — the  Same  v.  the 
Same — ^Jone^  v.  Collett  —  Crosby  v.  Palin — 
Brown  v.  Barry — Holloway  v.  Reed — Davies  v. 
the  Same — Lovewell  v.  Curtis — Smith  v.  Heu- 
drie  —  Stevens  v.  Devin  —  Castle  v.  Tuck— 
***othard  v.  Hart— Griffin  v,  Smithson. 


W.  T.  K.  We  really  regret  that  you  were  too 
late  with  your  communication.  We  had  made 
our  selection — try  again — even  your  first  failure 
will  do  you  good. 

A  Subscriber.  Our  broad  sheet  is  already 
filled  with  more  lists  than  we  approve  of.  Some 
of  our  Subscribers  wish  for  them — some  do  not ; 
our  desire  is  to  please  ALL  if  we  can^  and  be- 
tween town  and  country  we  find  this  a  very  diffi- 
cult task.  We  desired  the  list  you  require,  to  be 
sent  us,  but  up  to  the  time  of  our  going  to  press, 
we  have  not  received  it. 

R.  P.  Your  Answer  to  Problem  2,  has  its 
merits.  We  direct  your  attention,  and  that  of 
all  our  intelligent  and  worthy  Correspondents 
to  our  last  Problem.  We  neither  spare  pains  or 
labour,  and  often  have  to  exercise  some  patience; 
and  when  it  is  considered  that  we  are  practical 
men,  and  that  this  book  greatly  interferes  with  our 
daily  practice,  we  have  some  reason  to  expect  at- 
tention from  our  Subscribers,  and  diligence  from 
our  Correspondents,  thb  Studbwts. 

KRRATUM. 
In  our  last  Notice  to  Correspondents,  p.  S4,  under 
the  title  *«  Our  Questions,"  for  Williams  v.  Sannden 
read  Williams's  Saunders. 


Preparing  for  Publication. 
PART  I. 

"PRECEDENTS  in  CONVEYANCING, 
-*-  adapted  to  the  present  State  of  the  Law, 
with  Practical  Notes.  By  Thomas  George 
Western,  Esq.  F.R.A.S.,  of  the  Middle  Tem- 
ple, Author  of  the  Commentaries  on  the  Con- 
stitution and  Laws  of  England,  dedicated,  by 
special  command,  to  Her  Majesty;  intended  as 
a  continuation  of  Precedents  in  Convbt- 
ANCING,  by  N.  Vallis  Bone,  Esq.  of  Lincoln's 
Inn,  Barrister-at-Law. 

This  Part  will  contain 
Conditions  of  Sale  and  Contbacts. 

John  Richards  and  Co.  Law  Bookaellers  and 
Publishers,  194,  Fleet  Street. 

The  Subscribers  to  ««  Bone's  Precedents  in 
myeyancing/*  and  the  Profession,  are  respect- 
fully informed  by  Messrs.  John  Richards  and 
Co.  that  no  unnecessary  delay  shall  take  place  in 
completing  this  work. 


Printed  by  George  Nobman,  at  his  Printiiig  Office, 
SO,  Maiden  Lane,  in  the  Parish  of  St.  Paul,  Covent 
Garden,  in  the  County  of  Middlesex;  and  Pub- 
lished  by  John  Richards,  Law  fiookteller,  194, 
Pleet  Stseet,  In  the  Parish  of  St.  Donstaa-iii^the- 
West,  in  the  Qty  of  London.— Saturday,  1st  June, 
lo90. 
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LAWS  OP  REAL  PROPERTY. 

(Contitmedfrom  p.  67.) 

The  New  StattUe  of  Limitations  relating  to 

Seal  Property,  3  &  4  W.  4.  c.  27. 

Construction  of  Sec.  40,  as  to  the  applica- 
tion of  the  fvord  **  Legacy  "  within  the 
meaning  of  this  section.  Whether  resi- 
dxuiry  property,  bequeathed  by  wiU,  is 
within  the  provisions  of  this  statute, 

^QUESTION  was  also   raised   in   the 
Court  of  Exchequer,  upon  the  construc- 
tion to  be  placed  upon  sec.  40.      In  1836, 
Sarah  Freeman  Tawney,  by  her  will,  dated 
:he  19th  Joly,  1780,  gave  her  brother,  James 
Qomiblow,£300.  upon  trust,  to  pay  the  inter- 
st  to  her  daughter,  Elizabeth  Barnes,  for  her 
ieparate  use,  and  after  her  death  to  pay  the 
Dterest,  as  a  further  help  and  assistance  to- 
rards  the  support  and  bringing  up  of  the 
aitatrix's  grrand-children,   Samuel   Barnes 
pd  the  plaintiff,  until  their  respective  ages 
C21  years ;  and  the  testatrix  thereby  gave 
}  her  said  grand-children  the  said  £300. 
I  be  paid  them,  as  they  should  respectively 
flain  such  ages,  in  equal  shares  and  propor- 
bns ;  bat  in  case  her  said  daughter  should 
^ive  her  husband,  then  the  testatrix  gave 
^  her  the  sum  of  JSIOO.,  part  of  the  said 
pi  of  £300. ;  and  the  testatrix  gave  all 
t  residue  of  her  personal  estate    to  her 
Vol.  II, 
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said,  grand-children,  to  be  equally  divided 
between  them,  when  they  should  attain  the 
age  of  21  years;  and  she  appointed  James 
Horniblow  her  executor. 

The  testatrix  died  in  August,  1780,  and 
James  Horniblow  proved  her  will,  and  died 
in  1791,  leaving  W.  T.  Horniblow,  his 
executor,  who  also  died  in  1828,  leaving  the 
defendants  his  executors.  Samuel  Barnes 
atteined  21,  and  died  in  1802  intestate,  and 
withoDt  having  been  married,  and  letters  of 
administration  were  granted  to  the  plaintiff. 
Elisabeth  Barnes  died  in  1830,  having  sur- 
vived her  husband,  Thomas  Barnes. 

Upon  the  death  of  Thomas  Barnes,  James 
Horniblow  paid  to  the  use  of  Elizabeth 
Barnes,  JCIOO.,  part  of  the  JE300.,  pursuant 
to  the  directions  of  the  will ;  but  the  present 
bill,  which  was  filed  in  June  1835,  charged 
that  neither  James  Horniblow  nor  his  re- 
presentatives ever  paid  more  than  the  sum  of 
JCIOO.,  or  ever  duly  accounted  for  the  re- 
sidue of  the  estate  of  the  testatrix,  and  it 
prayed  the  usual  accounts.  The  bill  con- 
tained a  charge,  that  the  interest  of  jE200. 
was  paid  to  Elizabeth  Barnes  by  James 
Horniblow,  and  his  representatives,  to  the 
time  of  her  death ;  also,  that  in  the  year 
1784,  some  disputes  having  arisen  between 
Elizabeth  Barnes  and  James  Horniblow, 
concerning  the  estate  of  the  testatrix,  those 
disputes  were  referred  to  arbitration,  and 
that  it  was  awarded,  and  declared  that  James 
o 
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Horniblow  had  in  his  hands  £292. 12*.  part 
of  the  said  ^00.,  and  that  he  should  pro- 
ceed to  get  in  the  outstanding  personal  es- 
tate of  the  testatrix,  and  invest  the  same 
upon  the  trusts  of  the  will.  The  defendants 
by  their  answer  stated  that  it  did  not  appear^ 
however,  that  the  award  stated  in  the  Bill 
was  ever  acted  upon,  but  that  all  the  matters 
afterwards  were  referred  to  a  barrister,  who 
awarded  £206.  I85.  as  the  total  sum  due 
from  the  estate  of  James  Horniblow  to  the 
plaintifiT;  the  defendants  then  expressed 
their  belief  that  the  plaintiff  and  her  brother 
had  long  before  that  period  attained  their 
full  age,  and  'Uhat  in  or  about  the  year 
1803,  with  the  cooscnt  of  all  parties  inter- 
ested, the  said  sum  of  JC206.  18^.  was  paid 
to  the  said  Elizabeth  Barnes,  Samuel  Barnes, 
and  the  said  plaintiff,  or  to  some  or  one  of 
them,  with  the  privity  of  the  rest  of  them, 
and  that  from  that  time  none  of  those  parties 
had  any  claims  or  righls  against  James 
Horniblow,  or  his  estates,  or  representa- 
tives." TJie  defendants  then  submitted  that 
after  the  lapse  of  so  many  years,  all  claim 
of  the  plaintiff  under  the  will  must  be  pre- 
sumed to  be  satisfied ;  and  they  insisted  that 
the  laches  of  the  plaintiff  was  a  bar  to  any 
relief  in  the  Court  of  Equity,  and  they 
claimed  the  benefit  of  the  statute  of  limita- 
tions. 

For  the  plaintiff  it  was  contended,  that,  as 
regarded  the  JE200.  in  order  to  bar  a  legacy  of 
that  description,  the  statute  must  have  run  20 
years  after  the  right  to  receive  payment  has 
accrued,  and  that  here  the  right  of  payment 
did  not  accrpe  till  the  death  of  Elizabeth 
Barnes^ the  tenant  for  life,  in  Jan.  1830;  that 
as  to  the  residue,  it  might  be  questioned  whe- 
ther it  was  within  the  meaning  of  the  statute, 
which  did  not,  in  terms,  comprehend  the  re- 
sidue, the  reasons  for  which  seeming  to  be 
that  the  40th  section  of  the  statute  only  ap- 
plied to  liquidated  sums.  That  a  residue 
requires  accounts  to  be  taken,  and  other 
proceedings  to  be  had,  before  it  could  be 
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ascertained ;  and  supposing  it  to  have  been 
ascertained  and  agreed  upon  between  the 
parties,  it  was  probable  that  the  words  of 
that  section  would  apply,  but  that  here  there 
was  no  evidence  of  an  account  being  taken, 
or  any  settlement  having  taken  place,  and 
they  had  failed  in  proving  a  balance  by  the 
barrister's  award.  Alderson,  B.  at  the 
hearing  (a),  considered  that  the  case  pre- 
sented no  difficulty  as  to  the  question  of  re- 
sidue. His  Lordshij)  said,  J^  is  clear  that 
residuary  property  is  within  the  Act;  and  I 
think  also  within  the  known  rules  relatin$r 
to  present  right  of  payment;  because  the 
party  had  an  opportunity,  as  far  back  as  the 
year  1800,  or  soon  afterwards,  of  ascertain- 
ing what  was  the  clear  residue,  and  requiring 
payment  of  the  amount  The  Act  says,  that 
all  suits  for  legacies  must  be  instituted  with- 
in twenty  years  next,  after  a  present  right  to 
receive  the  same,  shall  have  accrued  to  the 
party  capable  of  giving  a  release  for  the  same. 
Here  the  present  right  to  receive  the  residue 
accrued  thirty  years  ago ;  at  all  events  it  is 
not  contended  that  any  suit  was  necessary  to 
ascertain  it.  The  plaintiff's  claim,  there- 
fore, is  barred  as  to  the  residue.  The  lega4nf 
of  £200.  stands  on  a  different  foundation. 
As  to  that,  his  Lordship  said,  I  have  come 
to  the  conclusion  that  I  ought  to  make  a 
decree  for  the  plaintiff.  It  is  clear,  that  as 
there  was  no  prescQt  right  in  the  plaintiff  to 
receive  that  money  before  the  year  1830, 
when  the  mother  of  Mrs.  Prior  died,  there 
can  be  no  ground  for  considering  the  plaintiff 
in  that  respect  as  within  the  40th  sec.  of  the 
Act.  It  is  said,  however,  on  behalf  of  the 
defendant,  that  I  ought  to  presume  payment 
of  the  legacy  in  question,  and  the  ground  on 
which  that  opinion  is  sought  to  be  supported, 
principally  consists  of  a  proceeding  so  long 
back  as  1795,  when  a  previous  suit  not  hav- 
ing succeeded,  and  recourse  having  been 
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And  his 
Lordship  made  the  decree,  as  to  the  £200.  > 
in  favour  of  the  plaintiff. 

(To  be  continued.) 


PROBLEM  VI. 
Vol.  2. 

What  are  the  Remedies  for  Injuries  to 
Houses  ? 
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Imperial  Parliament 
then  had  to  a.  Kference*  which  was  not  acted  H  nobody  but  himself  to  blame, 
upon,  the  parties  were  advised  to  institute  a 
fresh  suit,  for  securing  the  benefit  of  the  will 
to  Mrs.  Prior  and  her  two  children.  There 
was  a  decree  in  that  suit,  and  the  parties  to 
that  decree  might  have  acted  under  it,  for 
the  purpose  of  causing  the  money  in  the 
hands  of  the  then  executor,  to  be  paid  into 
Court,  so  as  to  be  put  out  to  interest,  the 
interest  being  paid  to  the  mother  for  her  life, 
and  her  two  children,  aAer  the  expiration  of 
her  life  interest,  receiving  the  £200.  From 
that  time,  however,  to  the  present,  there  is 
an  absence  of  all  legitimate  evidence  on  the 
subject.  What  presumption,  then,  can  be 
drawn  from  the  apparent  acquiescence  of  the 
parties  since  the  year  1798?  From  the  mere 
lapse  of  time,  the  only  presumption  that  can 
be  drawn  is  this— that  what  ought  to  have 
been  done  at  the  commencement  of  the 
period,  has  been  done  at  the  end.  But  no 
other  conclusion  can  be  drawn  than  that. 
The  defendants  insist  that  payment  of  this 
legacy  may  be  presumed;  but  you  cannot 
draw  that  presumption  from  mere  length  of 
time,  because  such  payment  is  out  of  the 
ordinary  course  of  transactions.  When  the 
parties  came  of  age  in  1801  or  1802,  it  was 
open  to  them  to  make  an  arrangement  with 
the  executor,  which  might  be  contrary  to 
the  presumed  duty  of  the  latter  as  exe- 
cutor. 

They  might  have  said,  pay  us  now,  what 
we  are  entitled  to  in  futuro.  We  are  com- 
petent to  give  you  a  release.  That,  however, 
is  not  to  be  presumed,  but  proved.  It  must 
be  presumed,  not  that  the  executor  has  not 
followed  the  ordinary  course  of  his  duty,  but 
the  contrary.  Here,  if  the  legacy  in  ques- 
tion was  paid  by  the  executor,  it  was  not 
paid  in  the  regular  course  of  his  duty,  be- 
cause it  could  not  be  so  paid  till  1830.  If 
what  is  suggested  had  been  really  done,  or 
might  be  supposed,  from  the  documents,  to 
have  been  done,  and  the  executor  has  done 
it,  without  taking  proper  proof  of  it,  he  has 


HOUSE    OF   COMMONS, 

May  31. 

Legal  Business. — County  Courts. 

Lord  John  Russell  moved  the  second 
reading  of  the  CounW  Courts  Bill,  and  sug- 
gested that  no  discussion  should  be  made  until 
after  the  Bill  had  been  referred  to  a  select  Com- 
mittee upstairs. 

Mr.  F.  Kelly  said  he  could  not  allow  the 
Bill  to  be  read  a  second  time  without  entering 
his  protest  against  the  principle  of  the  measure. 
There  was  this  palpable  objection  to  the  Bill, 
that  it  went  to  repeal  the  whole  law  of  England 
with  regard  to  debts  not  exceeding  JE15.  He 
should  certainly  feel  it  his  duty  to  oppose  the 
Bill  whenever  he  could  find  an  opportunity. 

Mr.  Pakington  declared  his  opinion  that 
much  in  the  Bill  was  objectionable.  Under  the 
provisions  of  the  Bill  a  very  considerable  number 
of  appointments  were  contemplated,  such  as 
chairmen,  receiver-general,  derk,  and  a  variety 
of  other  officers,  the  salaries  of  all  whom  were 
to  be  defrayed,  it  was  probable,  from  what  was 
to  be  called  the  County  Fee  Fund.  Now  it  was 
decidedly  his  own  opinion,  that  this  fee  fund 
would  be  found  quite  inadequate,  and  he  wished 
to  know,  therefore,  whether  the  Noble  Lord  was 
prepared  in  that  case  to  take  any,  and  if  so, 
what  means  to  make  up  the  deficiency  ? 

The  Solicitor-General  said  he  was  anx-> 
ious  to  express  his  opinion  upon  this  most  im- 
portant subject.  The  question  was,  were  they 
prepared  to  concede  to  the  very  strong  and  gene* 
rally  expressed  opinion  of  their  constituents  a 
means  of  providing  cheap  and  speedy  justice? 
That  was  the  whole  question.    Difficulties  there 
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were  in  the  way,  no  doubt,  but  difficulties  inhe- 
rent in  the  subject.  If  the  fees  were  small,  then 
they  must  have  an  inferior  description  of  persons 
to  administer  justice  in  those  courts.  They  were 
bound  to  this.  If  they  determined  to  continue 
the  present  system  of  expense,  it  was  the  same 
thing  as  to  say  that  they  would  shut  the  door  of 
the  courts  to  all  but  the  wealthy  classes.  But 
what  was  all  that  had  been  urged  by  the  hon. 
Members  opposite  considered  as  a  reason  against 
the  second  reading  ?  They  must  run  the  nsk  of 
not  doing  such  good  justice  by  doing  this  cheap 
justice.  They  could  not  afford  any  thing  better. 
It  was  better  that  injustice  should  be  done  than 
that  uo  justice  should  be  done.  He  was  pre- 
pared to  support  this  position,  and  he  said  that 
It  was  better  that  a  poor  man  who  had  a  debt  of 
5s.  owing  him,  should  §o  before  a  tribunal  which 
should  decide  the  question  one  way  or  the  other, 
whether  right  or  wrong,  than  that  he  should  feel 
that  he  was  utterly  without  any  kind  of  redress 
— that  they  were  beyond  him.  The  present 
«tate  of  things  made  the  poor  man  feel,  and  he 
feared  with  too  much  reason,  that  kw  was  a 
luxury  reserved  only  for  the  wealthy.  The  Bill, 
he  trusted,  though  he  confessed  he  had  certain 
objections  to  parts  of  it,  would  effect  a  change  in 
a  state  of  things  so  much  to  be  deplored. 

Lord  J.  Russell  said,  it  was  supposed  that 
the  fee  fund  would  furnish  sufficient  means  for 
the  payment  of  the  judges  under  the  Bill,  But 
he  should  say,  if  upon  experience  it  were  found 
that  the  fee  fund  were  insufficient,  that  the  mea- 
sure was  one  of  those  in  aid  of  which  Govern- 
ment and  the  Parliament  should  see  the  pro- 
priety of  incurring  some  expenditure. 

Mr.  T.  DuNcoMBB  begged  to  know  why  the 
county  of  Middlesex  was  excepted  out  of  the 
Bill  ?  This  was  the  more  inexplicable,  because 
every  one  who  knew  the  county  must  be  aware 
that  there  was  no  counter  court  m  England,  Ire- 
land, or  Scotland,  in  which  the  administration  of 
justice  was  so  objectionable  as  in  the  Middlesex 
County  Court. 

Lord  J.  Russell  said,  the  reason  why  the 
Middlesei  County  Court  had  been  excepted  was, 
that  it  had  been  intended  to  introduce  provisions 
into  the  Metropolitan  Police  Courts  Bill  for  the 
purpose  of  providing  judges  for  that  Court. 

Lord  J.  Russell  proposed  that  a  Bill  should 
be  sent  to  a  Select  Committee,  after  having  been 
read  a  second  time ;  if  the  House  affirmed  the 
principle  of  cheap  justice,  there  could  be  no  ob- 
jection against  sending  the  Bill  up  stairs. 

The  Bill  was  read  a  second  time,  and  oi^ercd 
to  be  committed. 


Sab  %t9WtH^ 


COURT  OF  CHANCERY— i/ay  29. 
Db  Houmelin  r.  Sheldon. 


Appeal  from  the  Master  of  the  Rolls. 
Vendor  and  purchaser — Alien  husband — 
Wife^s  estate  —  Purchase  money  arising 
out  of  land  devised  to  trustees  for  sale — 
Whether  the  husband  of  one  of  the  cestuis 
que  trust,  an  English  woman  being  an  alien^ 
is  a  sufficient  dtjection  to  the  title  to  the 
land  sold  by  the  trustees  {a). 

This  was  an  appeal  from  an  order  of  the  Mas- 
ter of  the  Rollsy  made  on  the  28th  January  last, 
overruling  the  exceptions  taken  to  the  Master's 
Report. 

The  Solicitor-Oeneral  stated  the  case,  which 
will  be  found  fully  reported  in  vol.  1.  of  this 
work.  The  question  to  be  decided  was,  whe- 
ther a  good  title  could  be  made  to  Lord  Radnor, 
who  had  purchased  the  lands.  His  Lordship,  it 
appeared,  was  willing  to  complete  his  purchase  if 
he  could  pay  the  purchase-money  to  the  plain- 
tiffs, who  were  aliens.  It  was  contendea  that 
the  policy  of  the  kw  would  be  equally  evaded  if 
aliens  were  permitted  to  take  the  purchase-money, 
as  it  would  if  they  were  to  take  the  land  itself. 
The  trustees  and  their  cestui  que  trusts  might  in 
all  cases  agree  together  not  to  effect  a  sale,  and 
thus  lands  might  be  held  in  perpetuity  by  aliens. 
The  Master  had  reported  that  a  good  title  could 
be  made.  He  cited  Fourdrin  v.  Gowdey,  3 
Mylne  and  K.  383  (6). 

Mr.  Wigram,  for  the  plaintiffs,  submitted  that 
the  case  was  entirely  different  where  money  or 
the  profits  and  rents  of  lands  were  taken,  from 
that  in  which  the  lands  themselves  were  sought 
to  be  held  by  aliens.     The  receipt  of  a  sum  of 
money  could  not  interfere  with  the  allegiance  of 
a  subject,  the  possibly  conflicting  duties  of  which 
formed  the  ground  of  the  disability  of  aliens  to 
hold  lands.     It  had  been  decided  that  an  alien 
could  take  the  rents  and  profits  of  lands  under 
an  elegit,  and  this  went  nr  to  prove  the  argu- 
ment in  favour  of  their  clients.     The  right  to 
sell  was  dear,  and  the  Court  would  take  care 
that  the  purchaser  was  protected  in  the  payment 
of  his  money.     (1  Sug.,  Vend,  and  Pur.  67.) 
The  Lord  CHANCBLLoasaid,  he  would  con- 
sider this  case  before  giving  judgment,  but  his 
Lordship  intimated  that  in   the  mean   time  it 
might  be  proper  to  make  the  Attomey-Oeneral 
a  party — ^that  at  present  Lord  Radnor  wa^  a  wil- 
ling purchaser,  if  a  good  title  could  be  made, 
but  the  judgment  ultimately  to  be  given  might 


(a)  See  this  case  reported,  ante  vol.  I.  pp.  4S,  S18.' 
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have   the  effect  of  discharging  him  altogether 
from  his  purchase. 

(h)  In  the  case  here  cited,  an  alien  resident 
in  England  purchased  an  equitable  interest 
in  freehold  lands,  and  also  a  lease  for  a  long 
term  of  years,  and  afterwards  obtained  let- 
ters of  denization,  which  in  terms  conferred 
upon  him  not  only  the  power  of  acquiring 
lands  in  future,  but  of  retaining  and  enjoy- 
ing all  lands  which  he  had  theretofore  ac- 
quired. 

By  his  will  he  directed  all  his  property  to 
be  sold  and  converted  into  money,  and  after 
charging  this  mixed  fund  with  the  payment  of 
his  debts,  and  legacies  to  trustees  upon  trust 
for  sale,  he  gave  the  residue  to  aliens  resi- 
dent in  France,  one  of  whom  was  his  heir- 
at-law. 

The  Mastbr  of  the  Rolls,  in  giving  judg- 
ment said,  the  first  question  is  whether  the 
testator,  by  the  letters  of  denization  referred 
to,  had  acquired  the  power  of  devising  the 
freehold  and  leasehold  premises,  previously 
purchased  by  him.  By  the  express  words  of 
those  letters,  he  was  not  only  authorised  to 
acquire  lands  by  future  purchase,  but  to  re- 
tain and  enjoy  all  lands  which  he  had  before 
purchased. 

It  is  argued,  that  notwithstanding  these 
express  words,  the  right  to  retain  and  enjoy 
previously  acquired  lands  was  not  conferred 
upon  him ;  but  no  authority  is  cited  to  that 
effect.  That  the  Crown  had  at  common  law 
a  right  to  confer  that  privilege  admits  of  no 
doubt ;  the  practice  of  the  Crown  to  insert 
such  a  clause  in  letters  of  denization,  appears 
by  the  case  in  Ooldsborough  (Anon.  29.  pi 
4.)  and  Leonard  (1  Leon.  47.  pi.  61.  4  Leon 
%.  pi.  175.)  to  have  prevailed  as  early  'as 
the  twentieth  yeajr  of  the  reign  of  Eliza- 
beth, and  the  opinion  of  the  judges  at  the 
time  clearly  was,  that  the  title  of  the  denizen 
to  previously  acquired  lands  was  thereby 
fully  confirmed.  If  the  Crown  does  not 
now  retain  the  right  to  confer  that  pri- 


vilege, it  must  have  been  restrained  by 
some  subsequent  statute,  and  no  restrain- 
ing' statutes  are  referred  to,  except  those 
which  limit  the  right  of  the  Crown  as  to  the 
granting  of  lands.  The  privilege  of  the 
denizen  to  retain  and  enjoy  lands,  which  he 
had  previously  acquired,  is  not  to  be  consi- 
dered as  a  grant  of  lands  from  the  Crown. 
The  Crown,  indeed,  had  an  inchoate  title, 
by  which  it  might  have  acquired  those 
lands,  but  at  the  date  of  the  letters  of  deni- 
zation, it  had  not  the  lands  to  grant;  and  to 
give  a  construction  to  the  statutes  referred 
to  which  would  reach  this  case,  appears  to 
me  to  be  opposed  to  the  principles  applicable 
to  the  expounding  of  all  statutes  which  con- 
cern the  Crown. 

Upon  the  best  consideration,  therefore,'  I 
am  able  to  give  this  case,  I  am  of  opinion 
that  the  testator  had  power  to  devise  the 
freehold  and  leasehold  lands  in  question. 

The  effect  of  the  testator^s  will  is,  to  create 
a  mixl  fund,  consisting  of  the  produce  of  his 
real  and  personal  estate,  which  he  directs 
to  be  sold,  and  converted  into  money  by  his 
executors ;  and  subject  to  his  debts,  and  le- 
gacies, he  gives  such  produce  to  his  surviv- 
ing brother  and  sister,  who,  at  the  time  of 
his  death,  were  eUiens,  resident  in  a  foreign 
country.  The  freehold  and  leasehold  pre- 
mises retained  their  proper  quality  at  his 
death,  and  passed  by  his  will  not  as  money, 
but  as  freehold  and  leasehold  estate,  and  no 
interest  in  them  can  vest  in  his  brother  and 
sister,  who  were  aliens. 

To  the  general  personal  estate  they  were 
entitled  under  the  will,  and  the  rule  now  to 
be  applied  is  the  same  as  prevails  in  case  of 
charities.  The  freehold  and  leasehold  es- 
tate, and  the  general  personal  estate,  must 
severally  bear  a  proportion  of  the  debts  and 
legacies,  according  to  their  respective  values, 
and  it  must  be  referred  to  the  Master  to 
ascertain  such  values;  and  after  the  pay- 
ment of  that  proportion  of  the  debts  and 
legacies,  which  will  be  chargeable  on  the 
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general  personal  estate^  the  residue  of  that 
personal  estate,  belonging  to  the  sister  in 
her  own  right,  and  as  administratrix  of  her 
deceased  brother,  and  the  residue  of  the 
general  estate,  arising  out  of  the  testator's 
interest  in  the  lands,  afler  discharging,  in 
like  manner,  its  proportion  of  the  burthen, 
will  belong  to  the  Crown. — Ed. 


aUBEN'S  BENCH.— .#pnY  27. 

Sittings  in  Banco, 
Stockdale  V*  Hansard. 

LiBEi.. — Breach  of  PriviUge — Whether  the 
House  of  Commons  may  order  lite  puhll 
cation  of  tJieir proceedings^  jahich  contains 
matter  of  Libel  against  individuals^  and 
that  it  is  a  high  breach  of  privilege  to  bring 
such  label  in  question  before  any  Court  of 
Judicature. 

(Continued  from  p.- 73.) 
The  Attorney-General  continued. 
One  ground  upon  which  he  relied  to  show  that 
the  privilege  belonged  to  the  two  Houses  as  conrts 
of  exclusive  jurisdiction  was,  that  the  law  of  Par- 
liament was  different  from  the  common  law.  Sup- 
posing this  Court  to  overrule  the  privileges  of  the 
House,  the  privileges  would  be  at  its  mercy.  To 
what  tribunal  was  to  be  the  appeal  ?  They  might 
appeal  to  the  King,  who  might  summon  such  of 
his  councillors  to  hear  the  arguments  as  would 
suit  the  politics  of  the  day.  The  House  of 
Lords  was  in  the  habit  of  ordering  publications; 
and  was  there  any  distinction  in  this  respect  be- 
tween the  two  Houses  ?  Thej  had  co-equal  and 
co-ordinate  powers  and  authorities.  My  Lords, 
said  the  learned  counsel,  1  grieve  to  say,  that  in 
the  present  day  there  have  been  publications  de* 
xogatory  to  the  pivileges  of  the  House  of  Com- 
mons. My  friend  has  alluded  to  a  noble  and 
learned  judge  (Lord  Brougham),  for  whose  talents 
and  learning  1  have  the  highest  respect,  but  for 
whose  opinion  on  this  subject  I  have  no  respect. 
I  can  refer  to  a  publication  having  the  name  of 
'that  learned  and  noble  peer.  My  Lords,  con- 
sidering that  that  noble  lord  is  a  peer  of  Parlia- 
ment, that  he  anticipates  sitting  as  the  judge  upon 
this  question  now  sub  judice,  for  it  has  not  yet 
arrived  at  their  Lordships'  house,  I  most  deeply 
regret,  that  without  hearing  the  arguments  or 
having  had  the  opportunity  of  considering  the 
question  in  a  judicial  shape,  he  should  have  done 
what  might  have  been'  considered  as  committing 
himself,  and  certainly  having  a  tendency  to  that 
amount.     In  the  introduction  by  the  noble  Lord 


himself  in  his  judgment  to  the  case  of  '*  W^esley 
and  the  Duke  of  Beaufort,"  and  which  really 
was  a  right  decision,  according  to  the  law  of  Par- 
liament, and  which  contains  some  doctrines  not 
expressed  in  the  guarded  manner  that  might  have 
been  desired  and  expected,  in  the  preface  to  his 
Lordship's  judgment  upon  that  occasion,  he  says, 
**  That  a  new  and  extravagant  claim  has  been 
asserted  on  behalf  of  the  House  of  Commons  to 
publish  libels  through  irresponsible  agents.'*  This 
is,  my  Lords,  from  a  judge  who  says  he  is  to  sit 
in  judgment  upon  this  very  case.  My  Lords,  I 
do  not  think  that  any  judge  of  the  Court  of 
Queen's  Bench,  before  the  case  came  to  be  ar- 
gued, would  have  put  his  name  to  such  a  publi- 
cation. He  was  likewise  pleased  to  say,  *'  That 
there  was  no  distinction  between  the  House  of 
Commons  and  the  bar,'  and  that  each  have  the 
same  privileges.  The  bar  may  inquire  into  the 
conduct  of  their  members,  so  may  the  House 
of  Commons;  indeed,  there  seems  no  conceivable 
reason  why  the  bar  should  not  have  made  calls 
on  a  party,  so  as  to  inquire  whether  one  of 
its  members  was  rightfully  imprisoned."  Just 
saying,  my  Lords,  that  the  House  of  Com- 
mons had  the  same  right  with  the  medical  pro- 
fession, or  the  legal  profession,  or  any  other 
trade  which  may  exist.  His  Lordship  says. 
All  rights  are  now  utterly  disregarded  by  the 
advocates  of  public  privilege,  except  that  of  ex- 
posing their  own  short-sighted  policy  and  incon- 
sistency ;  nor  would  there  be  any  safety  for  the 
people,  if  unhappily  their  power  to  do  mischief 
bore  any  proportion  to  their  disregard  of  what  is 
politic  or  just."  This,  my  Lords,  from  a  judge 
who  is  hereafter  to  sit  in  judgment  upon  this 
very  question,  as  he  anticipates.  But,  my  Lords, 
I  am  greatly  comforted  by  finding  that  it  is  sup- 
posed there  is  no  privilege  at  all.  I  think  his 
Lordship  goes  so  far,  for  he  says,  **  Nor,  may  it 
be  observed,  is  there  a  single  argument  urged  in 
favour  of  privilege  which  would  not  serve  as 
pretence  for  allowing  Members  of  both  Houses 
to  rob  and  murder  with  impunity  on  the  high- 
way.*' My  Lords,  no  doubt  such  arguments,  if 
arguments  they  can  be  called,  will  not  have  any 
weight  with  your  Lordships,  but  I  do  lament 
that  they  have  a  tendency  to  influence  the  public 
mind,  and  raise  a  strong  prejudice  against  the 
proceedings  of  the  House  of  Commons.  I  ap- 
prehend that  the  House  of  Commons  is  to  be 
considered  as  the  third  estate  of  the  realm ;  that 
the  House  of  Commons  is  not  the  less  to  be 
respected  since  it  has  been  reformed,  and  its 
members  are  more  expressly  the  representatives 
of  the  people,  for  I  believe  that  a  prejudice  in 
some  quarters  has  been  raised  against  the  House 
of  Commons,  because  it  is  now  a  more  popular 
body  than  it  was  in  former  times  when  the  ques- 
tion of  privilege  arose.     The  learned  counsel 
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then  argued  tbat  the  House  of  Comrooos  repre- 
sented the  whole  comuiunity  of  the  realm  ;  that 
the  acts  of  the  House  of  Commons  were  to  be 
considered  as  the  acts  of  all  the  Commons  of  the 
United  Kingdom.  Lord  Holt  had  said,  that  it 
was  not  to  be  doubted  but  that  the  Commons  of 
England  had  a  great  and  considerable  share  in 
the  government,  but  the  right  was  not  exercised 
by  them  in  their  proper  persons,  but  was  exer- 
cised by  representatives  chosen  by  and  out  of 
themselves,  who  had  the  whole  right  of  all  the 
Commons  of  England  vested  in  them.  The 
House  of  Commons  must,  therefore,  be  con- 
sidered as  the  whole  commonalty  of  the  realm. 
{To  be  continued.) 


May^. 
Sittings  in  Panco. 

OWSTON   V.    CoATBS. 

Judgment. 
i  and2  Vic.  c,  110,  s.  8. 
Act  fob  Abolishing  Arrest  for  Debt — 
Whether  a  surety  in  a  bond  given  under 
this  section,  after  tlieMina  an  affidavit,  can 
render  his  'principal  ana  discharge  himself 
^Whether  the  bond  can  be  treated  as  a 
Bail  Bond  (a). 

Mr.  Cresswellj  m  Easter  Term, obtained  a  rule 
nisi  to  shew  cause  why  the  defendant  should  not 
be  at  liberty  to  render  himself  in  discharge  of 
his  sureties,  to  a  bond  given  under  the  provisions 
of  sec.  8  of  the  statute,  for  abolishing  arrest  for 
debt  on  mesne  process. 

It  appeared  that  the  defendant  had  been  ar- 
rested by  the  plaintiff  before  this  statute  came 
into  operation,  and  had  given  bail  to  the  Sheriff. 
After  the  act  had  commenced  running,  he,  to 
have  exoneraiur,  entered  on  the  bail  piece, 
which  was  granted.  The  plaintiff  then  filed  an 
aflidavit,  under  sec.  8  of  the  Act,  and  the  de- 
fendant, with  two  sureties,  gave  the  bond  re- 
quired. The  defendant  defended  the  action. 
'J  he  cause  was  tried,  and  a  verdict  went  against 
him  for  £250.  He  then  applied  to  a  Judge  at 
Chambers  to  surrender  in  discharge  of  his  bail, 
and  was  referred  to  the  Court,  and  upon  hearing 
the  application   for   this  rule,  the  Court  took 


(a)  Tlie  condition  of  the  bond  required  by  this  sec- 
tion is,  that  the  debtor  against  whom  the  aflidavit  is 
filed,  shall  ''  pay  such  sum  or  sums  as  shall  be  reco< 
vered  in  any  action  wblth  shall  have  been  brought,  or 
shall  thereafter  be  brought  for  the  recovery  of  the 
«une,  together  with  such  costs  as  shall  be  given  in  the 
name,  or  to  render  him$elf  to  the  custody  of  the 
gaoler  of  the  Court  in  which  such  action  shall  have  been, 
or  may  t^  brought,  according  to  the  practice  of  such 
Court,  or  within  sueh  time,  and  in  such  manner,  as  the 
said  C«aft  or  any  Judge  thereof  shall  direct,  ajter 
JiK/gmen/ shall  have  been  recovered  hi  such  action.  £o. 


time  to  be  informed  as  to  the  practice  in  cases  of 
bonds  of  privileged  persons,  under  6  Geo.  4.  t. 
16  ;  and  upon  a  second  hearing  the  Court 
granted  the  rule,  considering  the  point  of  im- 
portance and  deserving  discussiou* 

Mr.  Addison  now  shewed  cause  against  the 
rule.  He  stated  that  the  trial  took  place  at  the 
last  Spring  Assizes,  but  no  judgment  had  been 
entered,  and  he  contended  that  the  defendant 
could  not  now  render;  the  alternation  of  the  bond 
being  that  the  defendant  shall  pay  such  sum  as 
shall  be  recovered,  or  to  render  himself  to  the 
custody  of  the  gaoler  according  to  the  practice 
of  the  Court  (a) ;  that  the  bond  must  not  be 
treated  as  a  bail  bond,  but  as  a  bond  of  a  limited 
nature,  and  that  the  render  could  only  be  made 
afier  judgment.  That  the  statute  per  se  did 
not  enable  him  to  render,  but  according  to  the 
practice  of  the  Court.  He  eited  Winstaiiley  v. 
Gaitskell,  16  East  Rep.  389 ;  Glendening  v, 
Robinson,  I  Taunt.  320 ;  and  Maude  i^.  Jowett, 
3  East,  145,  to  shew  that  the  Court  interfered 
only  in&vour  of  the  bail,  and  not  for  the  defen- 
dant. He  also  contended,  that  if  the  defendant 
rendered,  the  Marshal  had  no  authority  to  detain 
him.  He  was  not  supposed  to  be  in  the  custody 
of  the  Marshal,  as  in  the  case  of  an  arrest  and 
bail  bond,  and  the  statute  did  not  give  the  sure- 
ties to  this  bond  the  same  power  of  render  as 
sureties  in  a  bail  bond,  and  that  the  sureties  in 
'bonds  under  6  Geo.  4.  c.  16,  are  not  treated  as 
i  bail  for  Members  of  Parliament. 

Mr.  Cresswell  supported  the  rule,  and  con- 
tended that  the  authorities  cited  were  not  in 
point — that  the  *'  practice  of  the  Court*'  was  \\v 
the  discretion  of  the  Court,  and  it  had  only  to 
make  an  order  of  render  and  the  statute  would 
be  satisfied. 

Patteson,  J.  What  do  you  d»  with  the 
words  *•  after  judgment  ?" 

Mr.  Cresswell.  That  the  render  shall  he 
<<  according  to  the  practice  of  the  Court  after 
judgment,  and  according  to  the  order  of  the 
Court  before  judgment." 

Patteson,  J.  Then  you  apply  the  words 
after  judgment  to  the  time  of  ttie  render,  and 
not  to  the  time  when  the  Court  is  to  exercise  the 
power. 

Mr.  Cresswell.  Just  so. 

LiTTLEDALB,  J.  The  number  of  days  for  the 
render  may  depend  on  circumstances,  so  that  no 
general  rule  can  be  laid  down. 

Mr.  Cresswell.   The  Court  may  suspend  a 

I  general  rule.     The  Court  may  order  the  iVJarshai 

to  take  the  defendant  into  custody,  cur,  adv,  tult. 

(a)  It  was  upon  this  sentence  that  the  point  seemed 
to  dwei.  If  the  Act  had  stopped  at  the  words  to  pay 
or  to  render,  there  could  have  been  no  difficulty,  bnt 
tlie  following  words  raided  a  question  as  to  what  was 
the  practice  of  the  Court.— Eo. 
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Lord  Dbnman  this  dav  gave  the  judgment  of 
the  Court.  His  Lordship,  after  recapitulating 
the  facts  of  the  case,  said — The  difficuhy  we 
felt  was  as  to  what  was  the  practice  of  the  Court 
in  bonds  of  privileged  persons,  which  are  some- 
what similar  in  nature  to  the  present.  Now  the 
practice  of  the  Court  as  to  renders  applies  only  to 
cases  where  defendants  are  at  liberty  upon  bail 
bonds.  The  present  case  is  not  a  render  of  that 
sort.  The  defendant  here,  under  the  authority 
of  the  8th  section  of  the  Act,  has  given  a  bond 
to  pay  the  money  or  to  render  according  to  the 
practice  of  the  Court ;  and  the  question  is  whe- 
ther he  can  be  considered  with  reference  to  that 
practice  to  be  in  the  same  situation  as  if  he  had 
been  arrested  and  had  put  in  bail  on  the  arrest. 
As  to  the  right  of  the  Marshal  to  detain  the 
party,  the  rule  of  Court  or  the  order  of  a  Judge 
for  that  purpose  would  be  a  sufficient  authority 
to  the  Marshal.  We  have  then  to  consider 
whether  the  Court  can,  on  the  words  of  the  sec 
tion,  make  the  order.  Some  doubts  have  been 
entertained  on  the  words  "  after  judgment." 
They  appear  however  not  to  apply  to  a  render 
*'  according  to  the  practice  of  the  Court,"  and 
do  not  restrict  the  application  of  that  phrase  now, 
as,  according  to  the  practice  of  the  Court,  the 
bail  would  have  the  opportunity  of  rendering 
after  verdict  and  before  judgment.  So  we  think 
that  the  obligor  in  this  bond  would  be  at  liberty 
to  do  the  same.  The  rule  must  therefore  be 
absolute. 


BUSINESS  OF  THE  COURT. 

The  Court  had  ordered  that  certain  cases  in 
the  special  paper  should  be  argued  before  Mr. 
Justice  Coleridge,  in  the  Bail  Court. 

May  28. — This  day  Lord  Denman  said,  that 
the  Court  upon  looking  into  the  Act  upon  the 
subject  had  reason  to  think  that  there  was  no 
power  to  enable  the  Judges  to  take  cases  out 
of  the  special  paper  of  this  Court  and  send 
them  to  the  Bail  Court  for  argument.  The 
order  therefore  made  on  that  subject  must  be 
reversed ;  the  Court  would,  however,  sit  after 
term,  and  then  these  cases  would  be  first  dis- 
posed of. 

The  cases  alluded  to  are  the  following  : — 
Underwood  t;.  Johnson,  Calvert  v.  Moggs, 
Swann  v.  Sutton,  Saunders  v.  Morgan,  Hutton 
v.  Parker,  Jones  v.  Minard,  Holmes  v.  Clifton, 
Fryer  v.  Coombes,  The  Grand  Junction  Canal 
Company  v.  Richards,  Biddulph  and  others  v. 
Best,  Francis  v.  Baker,  Peacock  v.  Gale,  Allen 
V,  Fricker,  Skuse  v.  Davis,  Handle  v.  Wheble, 
Millman  o.  Davies,  Cleaton  v.  Papps,  Macnair 
V.  Cutroere,  King  v,  Beaddon. 


DEMUREEAS. 


The  Court  will  take  demurrers  from  the  spe- 
cial paper  on  Friday,  May  31  ;  Saturday,  June 
1  ;  Tuesday,  June  4  ;  Wednesday,  June  5. 

PEREMPTORY   PAPER. 

The  Court  will  take  this  paper  on  Monday, 
June  4.  All  cases  not  ready  will  be  struck  out. 
Cases  where  the  parties  agree  will  be  taken  bjxj 
day  when  there  is  time. 

COURT  OP  COMMON  PLEAS— Ifoy  25. 

Sittings  in  Banco. 
Edwards  v.  Bishop  of  Exeter. 

Quare  impedit.  (a)r— Joint  tenants  of  an 
Advowson — one  Protestant  the  other  Ca- 
tholic.— Whether  the  Bishop  can  refiue 
to  induct  a  Clerh  presented  by  the  Pro- 
testant proprietor  alone,  or  whether  the 
right  of  presentation  mae  transferred  by 
Statute  to  the  University. 
A  writ  of  Quare  Impedit  had  issued  against 
the  defendant  for  disturbing  the  plaintiff  in  his 
right  of  presentation  to  a  living. 

The  plaintiff  and  another  person  are  joint  ten- 
ants of  the  advowson  in  question,  but  the  latter 
being  a  Roman  Catholic,  he  is  incapacitated  by 
act  of  Parliament  from  presenting  to  the  living, 
the  right  of  a  Popish  patron  being  transferred  by 
statute  to  one  of  the  Universities.  In  the  pre^ 
sent  instance,  the  presentation  had  been  made  by 
the  plaintiff  alone,  and  the  Bishop  refused  to 
induct  her  clerk  on  the  ground  that  a  presenta- 
tion by  only  one  of  two  joint  tenants  was  insuf- 
ficient. No  other  presentation  having  been 
made  within  six  montns  from  the  time  at  which 
the  living  became  void,  the  Bishop  claimed  the 
right  of  presenting  by  lapse,  and  accordingly  col- 
lated the  other  defendant  to  the  living.  The 
facts  were  turned  into  a  special  case,  which  was 
argued  in  the  last  term,  when 

Mr.  Manning y  for  the  plaintiff,  contended 
that  the  statute  did  not  deprive  his  client  of  her 
right  of  presentation,  merely  because  her  co- 
joint  tenant  was  incapacitated  as  a  Roman  Ca- 
tholic from  exercising  his ;  neither  did  the  act  in 
this  case  transfer  a  joint  right  to  the  University. 
All  that  the  Legislature  had  provided  for  was, 
that  a  Popish  patron  should  not  have  the  power 
of  presenting,  and  that  to  prevent  the  church 
fit>m  remaining  void  in  consequence  of  such  in- 
capacity, the  University  might  present  instead; 
but  they  never  contemplated  giving  that  power  to 
the  University  in  a  case  where,  although  one 
joint  tenant  was  incapacitated  by  his  religion, 


(a)  As  to  the  present  state  of  the  law  in  relatloa  to 
this  writ,  see  ante,  vol.  I.  p.  178. 
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there  was  another  who  laboured  under  no  such 
disability,  and  upon  whose  presentation,  there- 
fore, the  church  might  be  filled. 

Mr.  Kelly,  for  the  defendants,  argued  that 
the  right  of  presentation  of  every  Popish  patron 
was  transferred  by  statute  to  the  University,  and 
that,  consequently,  whatever  right  the  plaintiffs 
coioint  tenant  possessed  was  vested  in  that  body. 
The  University,  therefore,  must  be  taken  to 
stand  in  the  shoes  of  that  individual ;  and  that 
being  so,  and  the  Bishop  not  beinff  bound  to  in- 
duct upon  the  presentation  of  only  one  of  two 
joint  tenants,  the  defendant  was  justified  by  the 
omission  of  the  University  to  join  in  the  presen- 
tation of  the  plaintiff's  clerk  in  refusing  to  in- 
duct him  to  the  living.  The  church  thus  re- 
maining void  for  six  months,  the  Bishop  acquired 
by  lapse  a  right  to  present  an  incumbent  of  his 
own. 

Tin  DAL,  C.  J.  stated  the  opinion  of  the 
Court  to  be,  that  the  Legislature  had  merely 
intended  to  transfer  to  the  University  the 
right  of  presentation  in  those  cases  in  which, 
through  the  legal  incapacity  of  Popish  patrons, 
there  would  otherwise  be  no  person  to  present  at 
all,  and  the  church  would,  consequently,  be 
left  vacant.  But  in  cases  where  one  of  two 
joint  tenants  was  a  Papist,  the  Legislature 
either  intended  that  the  incapacity  of  the  latter 
should  have  the  effect  of  investing  the  other 
joint  tenant  with  the  sole  right  of  presentation, 
or,  if  that  was  not  their  intention,  then  there  be- 
ing no  words  providing  for  sucli  a  case,  this 
must  be  taken  to  be  a  C€tsu$  omissus  in  the  act, 
and  the  Court  could  not  supply  it  by  extending 
the  intention  of  the  Lemlature  beyond  its  actual 
provisions.  Nor  could  any  inconvenience  re- 
sult from  this  construction  of  the  law  on  the 
subject,  because,  even  in  the  case  of  joint  ten- 
ants, neither  of  whom  was  incapacitated  from 
presenting,  the  Bishop  might,  if  he  pleased, 
(although  he  was  not  bound  to  do  so)  induct 
upon  the  single  presentation  of  one  of  them. 
The  Court  was  of  opinion  that  the  Bishop  ought 
to  have  inducted  the  clerk  presented  by  Mrs. 
Edwards. 

Judgment  for  the  plaintiff. 

BAIL  COURT.— JIfay  27. 

{Sittings  at  Nisi  Pritis,  before  Mr.  Justice 
CoLBBiDOB  and  a  Common  Jury.) 

ANSELL  V.  ANDREWS. 

Bill  of  Exchange — Liability  of  an  acceptor 
where  he  had  not  written  the  acceptance^ 
hut  had  avowed  it. 

This  was  an  action  by  the  endorsee  against 
the  acceptor  of  a  bill  of  exchange.  The  accept- 
ance haa  not  been  written  by  the  acceptor  him- 


self, but,  on  its  being  shown  to  him,  he  avowed 
and  adopted  it. 

On  the  part  of  the  defendant  it  was  suggested 
that  the  names  of  the  drawer  and  acceptor  were 
both  forged,  and  several  other  acts  of  mud  and 
impropriety  were  suggested  as  connected  with  the 
transaction ;  but  no  evidence  was  given  to  support 
these  statements,  and 

Mr.  Justice  Coleridob  told  the  jury  that  the 
action  was  in  subsunce  undefended. 

The  jury  found  for  the  plaintiff  for  the  amount 
of  the  note.  

The  statutes  3  and  4  Anne,  cap.  9.  sect.  4,  and 
1  and  2  Geo.  IV.,  cap. 78,  declare  that  no  accept- 
ance to  an  inland  bill  shall  be  valid  unless  made 
in  writing ;  see  Downes  v.  Richardson,  1  Dow. 
and  Ry.  332 ;  5  Bam.  and  Aid.  674.  Let  us 
look  how  these  statutes  have  operated  upon  the 
Courts  of  Law.  In  Du&ur  v.  Oxenden,  2 
Mood,  and  Mai.  1 19,  it  was  held  that  there  is 
no  absolute  need  of  a  signature  at  all  to  a  bill,  if 
the  word  '*  accepted'*  be  written,  and  that  the 
bill  is  not  invalid  under  the  1  and  2  Geo.  IV., 
cap.  78,  sec.  2.  See  Leslie  v.  Hastings,  2  Mood, 
and  Mai.  119,  if  the  jury  think  the  acceptor 
intended  an  acceptance. 

An  acceptance  may  be  written  with  a  pencil. 
See  Geary  v.  Physic,  5  Barn,  and  Cress.  234. 

In  Powell  o.  Morier,  1  Atk.  61 1,  an  implied 
acceptance  was  held  to  be  binding.  See  abo 
Harvey  v.  Martin,  1  Camp.  425. 

In  the  case  of  a  forged  bill,  as  set  up  in  the 
case  here  reported,  it  has  been  held  that  if  the 
acceptor  acknowledges  the  signature  to  be  his 
own,  he  cannot  afterwards  plead  a  forgery ; 
Leach  v.  Buchanan,  4  £sp.  226.  And  he  is 
even  liable  if  he  has  paid  simikr  forgeries  by  the 
same  person ;  Barber  v.  Gengil,  3  Id.  00  ;  and 
after  such  payment  he  cannot  recover  back  from 
the  indorsee.  Price  v.  Neal,  1  W.  Bkcks.  390; 
3  Burr.  1 354-— Editor. 


PRBROGATIVB  COURT— IfarcA  19. 
Rb  Goods  of  Ann  Allen,  Widow, 

DECSilSED. 

Nem  Will  Act — Construction  of  sec.  9.(a) 
The  deceased  in  this  case  made  her  will,  and 
signed  it  with  a  mark  in  the  presence  of  one 


Bigiicu  111    wiiii   K  luarK    in  lue   presence  oi   one 

(a)  See  re  Ayling,  aate,  vol.  i.  p.  48. ;  re  Neufman 
id.  1 10. ;  re  Woodingtoo,  id.  p.  362. 
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witness,  who  subscribed  bis  name  as  such.  Sub- 
sequently this  witness  and  the  niece  of  the  de- 
ceased^ who  was  one  of  the  executors  and  resi- 
duary legatees,  were  present  with  the  deceased 
when  she,  in  their  presence,  acknowledged  her 
signature  by  the  mark  to  the  will,  and  the  niece 
then  also  subscribed  her  name  as  a  witness,  in 
the  presence  of  the  first-named  witness;  and  the 
question  was  whether  this  was  a  sufficient  attes- 
tation under  sec.  9 .  which  requires  that  the  sig- 
nature shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  witnesses, 
present  at  the  same  time.  In  this  case  one  wit- 
ness attested  it  before  it  was  acknowledged  in  the 
presence  of  the  other. 

Sir  H.  Jennbr  said,  the  natural  construction 
of  the  words  seems  to  be,  that  the  signature  being 
made^  the  witnesses  shall  then  attest ;  not  one  at 
one  time,  and  one  at  another.  The  words  are 
all  in  the  future  tense;  '*  shall  be  made  or  ao* 
knowledged,"  and  the  witnesses  "  «Aa// subscribe 
the  will,  in  the  presence  of  the  testator;"  which 
means,  that  the  deceased  shall  acknowledge  her 
aignature,  in  the  presence  of  two  witnesses,  pre- 
sent at  the  same  tune ;  and  that  the  two  witnesses, 
shall  attest  it  at  the  same  time.  The  words  of 
the  Act  are  prospective. 

Probate  refused. 

COURT  OF  REVIEW— JMijy  22. 

la  re  Joseph  Rose. 

Act  for  abolishing  Arrest  for  JDebt  on  mesne 
process.  Sec.  8. — Affidavits  of  debt^  and 
consequent  Act  of  Banhrwptcy. 
Mr.  Swanston  applied  to  the  Court  for  an 
order,  directing  that  an  affidavit  by  Mr.  Gibson, 
in  a  process  under  the  8th  section  of  the  Ist  and 
2nd  Victoria,  c.  110,  commonly  called  the  Act 
for  the  Abolition  of  Arrest  for  Debt  on  Mesne 
Process,  should  be  taken  off  the  file.  The  sec- 
tion declares  that  an  affidavit  of  debt  in  the  Court 
of  Bankruptcy,  with  notice  to  the  creditor,  the 
latter  failing  payment,  or  not  tendering  sufficient 
security  within  21  days,  shall  be  deemed  to  have 
committed  an  act  of  iNuikruptcy,  and  subjected 
himself  to  the  issue  of  a  fiat,  if  a  trader.  Mr. 
Rose  alleged  that  Mr.  Gibson  had  harassed  him 
by  filing  two  affidavits  of  debt  in  the  same  matter. 
On  the  20th  ult.  an  affidavit  was  filed,  alleging  a 
debt  to  Mr.  Gibson  and  partner  in  the  amount  of 
£100.  and  upwards,  on  certain  bills  of  exchange; 
and  on  the  22nd  the  deponent  was  served  with  a 
copy  of  the  affidavit,  and  notice  of  a  demand  for 
J&*3,612.  Within  the  period  required  by  the 
statute,  security  was  tendered,  and  a  bond  for 
^6200.  approved  by  Sir  C.  WiUiams,  one  of  the 
commissioners.  On  the  29th  another  affidavit 
n^as  filed,  alleging  a  debt  to  Messrs.  Gibson  and 


Taylor  to  the  amount  of  .£3,612.  with  new  no- 
tice for  payment  or  security.  It  was  now  sub- 
mitted that  the  second  affidavit  ousht  to  be  taken 
off  the  file,  it  having  been  made  in  reference  to 
the  same  debt,  and  it  being  sworn  that  no  other 
existed.  The  debtor  had  complied  with  the  exi- 
gency of  the  statute,  and  ought  to  be  relieved 
from  the  latter  proceeding  and  the  danger  of  any 
future  result.  It  was  a  fixed  principle  that  no 
man  should  be  held  twice  to  bail  on  the  same 
action.  The  process  of  the  Coort  ought  not  to 
be  abused,  neither  ought  this  gentleman  to  be 
brought  a  second  time  firom  Manchester  to  give 
security  before  the  commissioner. 

Sir  G.  Rose  said  it  was  a  question  for  the 
consideration  of  the  commissioner  when  regulat- 
ing the  security  to  be  given.  The  proceeding 
was  open  to  objection  as  an  act  of  bankruptcy ; 
but  there  were  no  grounds  for  taking  the  affidavit 
off  the  file.  If  the  act  of  bankruptcy  should 
turn  out  to  be  good,  it  would  stand :  if  not,  it 
could  be  dealt  with  accordingly,  either  by  action 
at  law,  or  application  for  a  supersedeas. 

Sir  J.  Cross  said,  the  application  was  on  a 
first  impression,  and  without  precedent.  The 
first  affidavit,  perhaps  inadvertently,  instead  of 
specifying  the  whole  amount,  alleged  only  a  debt 
of  £100.  and  upwards.  The  commissioner 
could  not  require  bail  for  '*  upwards,"  and  having 
no  legal  evidence  of  a  higher  debt  than  ^lOO. 
accepted  a  bond  for  payment  of  JE200.  or  what- 
ever amount  might  be  found  due.  The  creditor, 
finding  that  he  had  failed  in  his  object  as  to 
security  for  the  full  amount,  filed  a  new  affidavit, 
and  there  was  no  law  to  prohibit  him.  No 
ground  existed  to  warrant  the  Court  in  ordering 
the  affidavit  to  be  taken  off  the  file.  It  might, 
perhaps,  become  questionable,  whether  the  appli- 
cant was  not  entitled  to  costs  on  his  first  appear- 
ance, which  proved  to  have  been  unnecessary. 

Application  refused^  with  costs. 


INSOLVENT  DEBTORS'  COURT— Jtfby  24. 

Strphxn  Gomms's  Case. 

Whether  a  person  in  custody  for  the  amount 
of  a  ver^Uct  for  Crim.  Con.  sfiall  be  ad- 
mitted to  baU  under  tlie  stai.for  abolishing 
arrest  for  debt  on  mesne  process. 

This  insolvent  applied  to  be  admitted  to  bail. 
He  was  in  custody  for  damages  and  costs  in  an 
action  for  criminal  conversation.  He  was  in 
custody  at  the  suit  of  Mr.  Walton,  the  plaintiff 
in  the  action 

For  Mr.  Walton  it  was  urged  that  the  Court 
had  a  discretionary  power  to  ^nt  or  refuse  tlie 
application,  and  it  was  submitted  that  this  was 
not  a  case  in  which  they  would  not  entertain  it. 

The  Chief  Commissioner  said  it  was  the  first 
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time  such  ui  objection  had  been  urged.  The 
objection,  however,  deserved  consideration* 

Mr.  CommissioDer  Bow£N  said,  there  was  an- 
other circumstance  to  induce  the  Court  to  refuse 
the  bail  in  this  case,  viz.  that  if  there  were  a 
remand,  the  period  which  the  insolvent  had  been 
on  bail  must  be  included  in  the  remand. 

The  Chief  Commissioner  said,  there  was  a 
primd  facie  case  of  remand.  The  Court  must 
refuse  the  application  for  bail. 


NEW  ORDERS  OP  THE  COURT  OF 

CHANCERY. 

Imied  under  the  Stat.  1^2  Victoria^  c.  110. 

(Continued  from  p.lS.) 

Court  of  Chancbrt,  Mai/  10, 1830. 

The  Bight  Honourable  Charles  Christo- 
Pflgft,  Lord  CoTTBNHAM,  Lord  High  Chan- 
cellor of  Great  Britain,  by  and  with  the 
advice  and  assistance  of  the  Right  Honour 
able  HeNRY,  Lord  Lahodalb,  Master  of 
the  Rdk,  and  the  Right  Honourable  Sir 
LANCBliOT  Shadwbll,  Vice  Chancellor  of 
England,  doth  hereby  order  and  direct  in 
manner  followmg ;  that  is  to  say, 

L  That  every  person  to  whom  in  any  cause  or 
matter  pending  in  this  Court,  any  sum  of  monev 
or  any  costs  have  been  ordered  to  be  paid,  shall 
after  the  lapse  of  one  month  from  the  time  when 
such  order  for  payment  was  duly  passed  and 
entered,  be  entitled  by  his  clerk  in  Court  to  sue 
out  one  or  more  writ  or  writs  of  fieri  facias  or 
writ  or  writs  of  elegit  of  the  form  hereinafter 
stated,  or  as  near  thereto  as  the  circumstances  of 
the  case  may  require. 

IL  That  upon  every  such  order  hereafter  to 
be  entered,  the  entering  clerk  of  this  Court  in 
whose  division  the  same  may  be,  shall,  at  the 
request  of  the  party  leaving  the  same,  mark  the 
Jay  of  the  month  and  year  on  which  the  same 
shall  be  so  left  for  entry,  and  no  writ  of  fieri 
facias  or  elegit  shall  be  sued  out  upon  any  such 
order,  unless  the  date  of  such  entry  shall  be  so 
marked  thereon  as  aforesaid. 

III.  That  such  writs  when  sealed  shall  be  de- 
livered to  the  sheriff  or  other  officer  to  whom  the 
execution  of  the  like  writs  issuing  out  of  the 
superior  courts  of  Common  Law  belongs,  and 
shall  be  executed  by  such  sheriff  or  other  officer 
as  near  as  may  be  in  the  same  manner  in  which 
he  doth  or  ought  to  execute  such  like  writs,  and 
such  writs  when  returned  by  such  sheriff  or  other 
officer,  shsdl  be  delivered  to  the  clerks  in  Court, 
by  whom  respectively  they  were  sued  out,  or  be 
left  at  their  respective  seats,  and  shall  thereupon 
be  filed  as  of  record  in  the  office  of  the  six  clerks 
of  this  Court.     And  that  for  the  execution  of 


ftl 

such  writs,such  sheriff  or  other  officer  ahaH  not 
take  or  be  allowed  an  v  fees  other  than  such  as 
are  or  shall  be  from  time  to  time  allowed  by  law- 
ful authority  for  the  execution  of  the  like  writs 
issuing  out  of  the  superior  courts  of  common 
law. 

IV.  That  if  it  shall  appear  upon  the  return  of 
any  such  writ  of  fieri  facias  as  aforesaid,  that  the 
sheriff  or  other  officer  hath  by  virtue  of  such 
writ  seixed  but  not  sold  any  goods  of  the  person 
ordered  to  pay  such  sum  of  money  or  costs  as 
aforesaid,  the  person  to  whom  such  sum  of  money 
or  costs  is  payable,  shall  immediately  after  such 
writ  with  such  return  shall  be  filed  as  of  lecord,. 
be  at  liberty  by  his  clerk  in  Court  to  sue  out  a 
writ  of  Venditioni  exponas  in  the  ft>rm  herein- 
after  stated,  or  as  near  thereto  as  the  ciicnm* 
stances  of  the  case  may  require. 

V.  That  on  every  such  writ  of  fieri  facias  and 
elecit  so  to  be  issued  as  aforesaid  there  shall  be 
endorsed  the  words,  '*  By  the  Court,"  and  also 
thereunder  the  calling  and  place  of  residence  of 
the  party  against  whom  sudi  writ  shall  be  issued, 
and  also  the  name  and  residence  or  place  of 
business  of  the  solicitor  at  whose  instance  the 
same  shall  be  issued,  and  the  name  of  the  clerk 
in  Court  issuing  the  same,  and  that  every  such 
writ  be  also  endorsed  for  the  sum  to  be  levied 
according  to  the  (bnn  used  upon  like  writs 
issuing  out  of  die  superior  courts  of  common 
law. 

VL  That  for  every  such  writ  of  fieri  facias  or 
venditioni  exponas  so  to  be  issued  as  aforesaid, 
there  shall  be  allowed  to  the  clerk  in  Court  is- 
suing the  same  the  sum  of  eighteen  shillings  and 
seven  pence,  and  for  every  such  writ  of  elegit  the 
sum  of  one  pound  ten  shillings,  and  that  there 
be  allowed  to  the  solicitor  at  whose  instance 
any  such  writ  of  fieri  facias,  illegit,  or  vendi- 
tioni exponas,  shall  be  issued  the  sum  of  six 
shillings  and  eight  pence  for  instructions  for  the 
said  writ,  and  that  there  be  also  allowed  to  such 
solicitor  the  further  sum  of  six  shillings  and  eight 
pence  for  attending  to  procure  a  warrant,  and  for 
attending  to  instruct  the  officer  charged  with  the 
execution  of  such  writ. 


FORMS  OF  WRITS. 

No.L 

Wnt  of  Fieri  Facias,  on  a  Deereeor  Order 
of  ike  Court  of  Chemeeryfor  Payment  of 
Money. 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen. 
Defender  of  the  Faith. 

To  the  Sheriff  of  Greeting. 

We   command   you  that  of  the  goods  and 
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chattels  of  C.  D.  in  your  bailiwick  you  cause  to 
be  made  the  sum  £  ,  which  lately  be- 

fore us  in  our  High  Court  of  Chancery  in  a  cer- 
tain cause,  or  certain  causes  (a«  the  case  may 
be)  wherein  A.  B.  is  plaintiff,  and  C.  D.  is  de- 
fendant, or,  in  a  certain  matter  there  depending, 
intituled,  **  In  the  matter  of  E.F.  *'  {as  the  case 
may  be\  by  a  decree,  or  order,  [as  the  case 
may  be)  of  our  said  Court,  bearing  date  the 
day  of  was  decreed  or  ordered 

{cu  the  case  may  be)  to  be  paid  by  the  said 
C.  D.  to  A.  B.  And  that  of  the  goods  and 
chattels  of  the  said  C.  D.  in  your  baUiwick  you 
further  cause  to  be  made  interest  upon  the  said 
sum  of  £  ,  at  the  rate  of  JC4.  per  centum 

per  annum,  from  the  day  of  (a). 

And  that  you  have  that  money  and  interest  be- 
fore us,  in  our  said  Court,  immediately  after  the 
execution  hereof,  to  be  paid  to  the  said  A.  B, 
in  pursuance  of  the  said  decree  or  order  (as  the 
case  may  be).  And  that  you  do  all  such  things 
as  by  the  statute  passed  in  the  second  year  of 
our  reign,  you  are  authorized  and  required  to  do 
in  this  behalf;  and  in  what  manner  you  shall 
have  executed  this  our  writ,  make  appear  to  us 
in  our  said  Court,  immediately  after  the  execu- 
tion thereof.     And  have  there  then  this  writ. 

Witness  ourself  at  Westminster  the  day 

of  in  the  year  of  our  reign. 


(a)  The  day  on  which  the  decree  or  order  was  made, 
or  if  that  were  prior  to  the  1st  of  October,  1838,  say, 
«  from  the  Ist  day  of  October,  1838." 


No.  II. 
Writ  of  Fieri  Facias^  on  a  Decree  or  Order 
of  the  Codrt  of  Chancery  for  Payment  of 
money  and  Interest. 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chat- 
tels of  C.  D.  in  your  bailiwick,  you  cause  to  be 
made  the  sum  of  £  ,  and  also  interest 

thereon,  at  the  rate  of  JE4.  per  centum  per  annum, 
from  the  day  of  (a),  which  said 

sum  of  money  and  interest  were  lately  before  us 
in  our  High  Court  of  Chancery,  in  a  certain 
cause,  or  causes  {as  the  case  may  be\  wherein 
A.  B.  is  plaintiff,  and  C.  D.  is  defendant,  or  in 
a  certain  matter  there  depending,  intituled,  **  In 
the  matter  of  £.  F.'*  {as  the  case  may  be)  by  a* 
decree  or  order  (as  the  case  may  be)  of  oor  said 
Court,  bearing  date  the         day  of  , 

decreed  or  ordered  (as  the  case  may  be)  to  be 
paid  bv  the  said  C.  D.  to  A.  B.,  and  that  you 
have  tnat  money  and  interest  before  us,  in  our 
said  Court  immediately  after  the  execution  here- 
of, to  be  paid  to  the  said  A.  B.  in  pursuance  of 
the  said  decree  or  order  (as  the  case  may  be). 
And  that  you  do  all  such  things  as  by  the  sta- 
tute passed  in  the  second  year  of  our  reign,  you 
are  authorized  and  required  to  do  in  this  behalf, 
and  in  what  manner  you  shall  have  executed  this 
our  writ,  make  appear  to  us  in  our  said  Court 
immediately  after  the  execution  thereof.  And 
have  there  then  this  writ. 

Witness,  &c. 

(a)  The  day  mentioned  in  the  order. 


ARTICLED  CLERKS  APPLYING  TO  BE  ADMITTED  ATTORNIES 
In  Michaelmas  Term,  1839. 

Queen's  Bench. 

(Continued  from  page  79.) 

ClerVs  Name  and  Residence.  To  whom  articled  or  assigned. 

Bartlett,^  Robert  Henry  William,  29,  Kenton-  Craddock,  Samuel,  Shepton  Mallett;  assigned  to 

street;  Shepton  Mallett;  New  Millman-street;  Michele,  Edward,  Shepton  IMallett. 

and  Southampton-row. 

Bonsall,  John  George  William,   67,   Lamb*s-  Parry,  John  Thomas  Herbert,  and  Attwood, 

conduit-street ;  and  Aberystwith.  John  Jones,  Aberystwith. 

BartleU,    Alfred    Durling,   9,  Victoria-terrace,  Bartlett,  Robert,  Reading. 

Soothwark;  Reading;  and  Theobald's- road. 

Briges,  William  Sturgess,  65,  Lincoln^s-inn-  Briggs,  Thomas,  lincoln's-inn- fields. 

fields. 

Boy  son,  John  Robert,   31,  Beaumont-street,  Gatty,  Edward,  2,  Red-lion-square. 

Marylebone. 

Bwley,  Elijah  Crosier,  Norwich.  Winder,  James,  Norwich. 
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Artiehd  Ckrks.  03 

€JlerV$  Name  and  Residence.  To  whom  articled  or  amgned. 

Bowden,  James,  43,  Lincoln^s-inn-fields ;  and     Tooke,William,Bedford-row;  assigned  to  Hunt, 

Elm-court.  William  Ogle.  WhitehaU. 

Bramley,  Thomas  Charlesworth,  3,  Camden-tei^     Shoubridge,  Charles  John,  South-square. 

race)  Kentish  Town ;  and  South*square. 
Braithwaite,  Francis,  the  younger,  7,  Manches-     Rawson,    George,    Nottingham  ;     assigned   to 

ter-street;  and  Liveraool-street.  Parke,  James,  Lincoln 's-inn-fields. 

Baker,  John  Howard,  Birmingham*  Underhill,  Richard,  Birmingham ;  assigned  to 

Wills,  William,  Birmingham. 
Cross,   Seth,    16,  Trinity-terracei  Southwark;     Newman,  Edward,  Barnsley. 

and  Barnsley. 
Cheashyre,  Charles  John,  Shepherd^s  Bush.  Fleetwood,  John  William,  Penkridge,  assigned 

to  Manning,  Frederick  John ,  2,  Dyer's-build- 
ings. 
Colley,  William,   16,  Belgrave-street,  St.  Pan-    StanUand,  Meabnm,  Boston. 

eras ;  and  Boston. 
Cooper,  John  Martin,  Bbhopwearmouth.  Thompson,  Thomas,  Bishopwoarmouth  ;  Ran- 

son,  George  Smith,  Bishopwearmouth. 
Clayton,  Sykes,  Sherbum  and  Kippax,  York ;    Broch,  Beauvoir,  Loughborough. 

and  Strand  on-the-Green. 
Childe,  Harry  Joseph,  Warwick.  Shipton,  Joseph,  Warwick;  assigned  to  Buck, 

William  Edward,  Warwick. 
Charlesworth,   Thomas    Mitchell,     3,    George     Sykes,  Edward,  Wakefield. 

Street,   Tower  HiU  ;    Wakefield;  and  Hor- 

bury  Bridge. 
Chesshire,  Barnabas  the  younger,  18,  Tavistock    Rawlins,  John,  Birmingham. 

Street,    Bedford  Square  ;   Birmingham ;   and 

Alfred  Pkce. 
Cleverton,  Frederick  William  Pougett,  16,  Gar^     Kelly,  John,  Plymouth. 

nault  Place ;  Plymouth  ;  Princes  Street ;  and 

Union  Place. 
Collyns,  Davenport  Welch,  39,  Lamb's  Con-     Gidley,  John,  Exeter. 

duit  Street  ;    Exeter  ;    and    New    Millman 

Street. 
Capron,  Thomas  William,  9,  New  Burlington     Capron,  George,  9,  New  Burlington-street ;  as- 

Street.  signed  to  Loftus,  Thomas,  New-inn. 

Coleman,  Samuel,  75,  Judd  Street;  Norwich  ;     Ruckham,  Matthew, Norwich;  assigned  to  Hud- 

and  Bucklersbury.  sou,  George,  Bucklersbury. 

Comins,   Richard,   16,  Huntley  Street;  Great     Loosemore,  Robert, Tiverton ;  assigned  to  Clap* 

Portland  Street ;  and  Witheridge.  ham,  William  Henry,  Great  Portland- street. 

Coulton,    John   James,   the    younger,  King's    Coulton,  John  Jame?,  the  elder.  King's  Lynn. 

Lynn. 
Dewes,  Henry,  3,  Chryssle  Road,  Kennington ;     Dewes,  Kichard,  Coventry. 

Toleshill  near  Coventry ;  and  Queen  Street. 
Davies,  William  Brissett,  63,  Connaught  Ter-     Stephen,  Sir  George,  King's-arms-yard. 

race. 
Drew,  Henry  Richard,  March.  Matthews,  Richard,  March. 

Donald,  John  Reed,  Liverpool.  Faircloth,  George  Frederic,  Liverpool. 

Downing,    Francis,    16,    Southampton   Street,     Merriman,  Thomas    Hardwick,   Southampton- 

Bloomsbury.  street;  assigned  to  Smith,  William  Wyke, 

Southampton  •  street. 
Dymock,  Robert  Myddleton,  Ellesmere  ;    and     Harper,  George,  Whitechurch. 

Whitchurch. 
Evans,  John,  the  younger,  3,  Charlotte  Street     Davies,  David,  Leicester-square. 

West,  Pentonville. 
Ellison,  Richard,  28,  Chichester  Place ;  King's     Haywood,  Joseph,  Sheffield. 

Cross  ;  Sheffield  ;  and  Stone. 
Bbden,  John,  3,  Upper  North  Place,  Gray's     Hazard,  William,  Redenhall  with  Harleston. 

Inn  Road  ;  Friesaingfield ;  and  New  Norfolk 

Street. 
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Articled  Clerh. 


.  Clerk* s  Name  and  Residefice. 
Eyre^  Geoi^e  Lewis  Phipp%  17,  Gieat  Russell- 
Street,  Bloonisbury ;  and  Bishopi's  Waltham. 
Fairthorne,     Edward     Falkener,     44,    Queen 

Square ;  Hemel    Hempstead ;    and    St.    Al- 

ban's. 
Fairbank,  David,  Darlington. 
Francis,  FredeiiGk,  10,  Hunter  Street ;  and  BeU 

lericay. 
Gardnor,  William,  29,  Hart-street,  Bloomsbury ; 

Carmarthen;  Soley-terrace  ;  Goulden- terrace, 

and  40,  Carey-street. 
Xjibbs,  Thomas,. 4,  Manchester-street,  Gray*s- 

inn-road ;  and  Bath. 
Gace^  Lan^ley,  3,  Charlotte-street,  Bloomsbury. 
Gillam,  EdwaNi,  Worcester. 
Goode,  Philip  Benjamin^  7,  Cork-street;  and 

Howland-street. 
Hodgkin^on,  Grosveoor,   19,  Judd-place;  and 

Newark- upon-Trent. 
Hughes,  Seneca,  7,  George-street,  Minories. 
HilTier,  Henry  Jernier,  1 6,  Southampton-street, 

Bloomsbury ;  and  Marlborough. 
Hunter,  John,  6,  Frederick's  place,  Old  Jewry ; 

and  Newcastle-upon-Tyne. 
Hooper,  Alfred  Catchmayd,  31,  Amwell-street, 

Clifton ;  and  Sidmouth-street. 
Hussey,  John,  104,  Great  Russell-street;  Lyme 

Regis ;  and  Poole. 
Hill,  Alfred,  Wither,  Worthing. 
Hellawell,  John  Beaumont,  Huddersfield. 
Hancock,  JohnCree,  30,  Basinghall-street ;  and 

Exeter. 
Hopper,  Edward  Lythgoe,  Elm-cottage,  Thistle- 
•    grove.  Old  Broropton;  and  21,  Essex-street. 
Hope,  Thomas,  1,  Heathcote-street,  MecUen- 

borgh^square ;  and  Wells. 
Inglesant,  Joseph,  96,  York-road,  Lambeth. 
Jacobs,  William,  26,  Gloucester-street,  Queen- 
square  ;  and  the  Charterhouse. 

Jessopp,  Francis  Johnson,  8,  Charlotte-street, 
Bloomsbury ;  and  10,  Down-stieet. 


Jervis,  George  Mathewman,  34,  Claremont- 
square ;  and  Sheffield. 

King,  Davis  Porter,  7,  Rosomau-buildings,  Is- 
lington; Buckingham;  East^street,  and  Ri- 
ver-street. 

Lowe,  Francis,  11,  Montague- street,  Russell- 
square. 

Leighton,  Thomas,  1,  Soley-terrace,  Uoyd-sq. ; 
and  Cheltenham. 

Longcroft,  Charles  John,  29,  Arundel-street ; 
and  Hewant. 

Lee,  Robert  Paramor,  Sandwich* 

Lawley,  Eraderick,  Rugeley* 

Lowe,  Richard,  Sleafoini ;  and  Uttoxeter. 


To  wJum^  artichdor  ai^lgned. 
Gunner,  Wiiliam,  Bishop's  Waliham. 

Day,  Frederick,  Hemel  Hempstead  ;  assigned  to 
Fairlhorne,  Thomas,  St.  AlbaA* a ;  assigned  to 
PoGook»  Thomas^  Bartholomew  Close. 

Allison,  George,  Darlington  and  Richmond. 

Shaw,  George,  Bellericaj. 

Mortis,  Lewi^,  Carmartheo. 


Dowding,  Frederick,  Bath. 

Lucas,  Frederic,  Louth. 

Gillam,  Robert,  the  younger,  Worcester. 

Goode,   Philip,   Howland-street ;    assigned    to 

Pike,  John,  Golden -square- 
Hodgkinson,  George,  Newark-upon-^Trent. 

Hughes,  William,  Greorge-street. 
Halcomb,  John,  Marlborough. 

Pybus,  John  Anderson,  Newcasde-upon-Tyne. 

Osborne,  Robert,  city  of  Bristol. 

Parr,  Robert  Henning,  Poole. 

Cole,  John,  Odiham. 

Barker,  William,  Huddersfield. 

Terrell,    John    Hull,    Exeter ;     assigned   to 

Terrell,  Hull,  Basingh«iU-street. 
Lythgoe,    Joseph,    Essex -street ;    assigned    to 

Martin,  Thomas,  Essex-street. 
Hope,  Benjamin,  Wells :  assigned  to  Mere<lith, 

James  Beaven,  Heathcote-street, 
Harrison,  Thomas,  Walbrook. 
Barbor,  Robert,  Fetter-lane ;  assigned  to  Gougb, 

Francis  John,  East-street;  assigned  to  Nation, 

Richardi  Somersetrstreet. 
Bumaby,  Thomas    Fowke    Andrew,    Newark- 

upon-Trent;   asngned  to   Tallents,  William 

Edward,   Newark-upon-Trent ;    assigned   to 

Tallents,  Godfr^,  Newark-upon-Trent. 
Vickers,  Henry,  Sheffield. 

King,  John,  Buckingham ;  assigned  to  Kennedy, 
Iliomas,  Chancery-lane. 

Lowe,  William,  Tanfield*court. 

Newman,  Edmund  Lambert,  Cheltenham. 

Longcroft,  Charles  Beare,  Hewant ;  assigned  to 
Broml^,  William,  Gray's-inn-square. 

Lee,  William,  S^ndwiclu 

Salt,  Charles,  Rugeley. 

Flint,  Abraham^  tfttoxeter ;  assigned  to  Bluggi 
Francis,  Uttoxeter. 
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96 


CkrVt  Name  and  Rendence. 

Lowry,  Joseph  Stamper,  41 ,  Ely-place  ;  George's 
Terrace ;  Crosby-upon-£den ;  and  Poland- 
street. 

Marratt,  William,  the  younger,  36,  *FVederidc- 
streetyGrayVinn-road;  and  Doneastei. 

Morgan,  James  Arthur,  6,  Highbary- place,  Is- 
lington. 

Marsh,  John  Fitchett,  40,  Sidmouth-street ;  and 
Warrington. 

Melcalfe,  Frederick*  5,  Lineoln's  Inn  New- 
square  ;  33,  Portland-place  ;  and  Fitzroy-sq. 

Moultrie,  Charles,  35,  Lincoln's-inn-fields. 

Maodonald,  Henry  Robert,  65,  Hatton-garden ; 
Nottingham ;  Buckingham ;  and  Leicester. 

Maples,  Samuel,  51,  Great  Queen-street^  Lin- 
coln's*inn-fields ;  and  Nottingham. 

Nevile,  Charles  James,  Boultbam,  Lincoln. 

Newman,  Richard,  17,  Jewin-crescent :  and 
Gnildfotd-steeet. 

Nicholson,  John,  18,  Tavistock'Street,  Bedford- 
square;  and  Hawksfaead. 

Nodes,  Stephenson,  16,  Upper  Bedford-plaoe, 
Russell -square. 

Oliver,  John  Bass,  2,  Field-court  ;*  Newark- 
upon -Trent;  and  Great  Russell-street. 

Ord,  Charies  Ovingtoo,  39,  Upper  Stamford- 
street  ;  and  York. 

Overton,  James,  7,  Charlotte-street^  Blooms- 
bury  ;  and  Fakenham. 

Philips,  Charles  Frederick,  24,  Downing  street ; 
and  Newnham. 

Pilgrim,  John  Thomas,  39,  Gower-place,  £us- 
ton-square ;  and  Atherstone. 

Pickering,  Joseph  Henry,  Derby;  and  2,  Old 
MiUman-street. 

Parrott,  William,  42,  Spencer-street,  North- 
ampton-square; Stony  Stratford;  and  Bel- 
grave*  street. 

Palmer,  William  Henry,  2,  Old  Millman<4treet ; 
and  Doncaster. 

Preston,  Charles,  1 7,  Jewin-crescent ;  and  Yar- 
mouth. 

Prothero,  Charles,  23,  Norfolk-street,  Strand ; 
and  Newport, 

Portmore,  Charles  Broadhurst,  Derby;  War- 
wick court;  and  Ashby-de-la-Zouch. 

Paxon,  Francis,  Hampstead. 

Polydore,  Henry,  Cheltenham. 

Pinckney,  George  Henry,  East  Sheen. 

Plews,  Thomas,  1 6,  Trinity-square,  Newington. 

Percival,  Andrew,  39,  Wakefield- street ;  and 
PWttbofough . 

Roberts,  Frederick  Rowland,  14,  St.  Thomas- 
street,  East  Southwark ;  and  Aberystwith. 

Rsyer,JSdw«rd,  Cheltenham. 

Hiocard,  Russell  Martp,  43,  Southampton- 
Buildings;  and  South  Molton. 


To  whom  articled  or  assigned. 


Jackson,  Henry,  Kirkby  Stephen ;  assigned  to 
Carrick,  William^  Brampton. 

Mason,  Thomas  Blackwell,  Doncaster. 

Carr,  John,  Bedford-row ;  assigned  to  Tooke, 

Arthur  William,  Bedford-row. 
Wagstaff,  Joseph,  Warrington. 

Metoalfe,  Thomas,  New  Square. 

Powell,  John  Allen,  New  Square. 

Rawson,  George,  Nottingham;  assigned  to  Hole, 

Richard,  Leicester. 
Seulthorpe,  Robert,  Nottingham. 

Bridges,  John,  23,  Red  Lion-square. 

Kingsbury,  Matthew  Brettingham,  Bungay ;  as- 
signed lo  Cobbold,  Jno.  Chevallier,  ipawich  ; 
assigned  to  Cobbold,  Alfred,  Chancery-lane. 

Slater,  John,  Hawksbead. 

Jones,  John  Oliver,  John-street ;  assigned  to 
Philpot,  John,  Southampton-Street. 

Bumaby,  Thomas  Fowke  Andrew,  Newark- 
upon«Trentk 

Cla»e,  Henry,  Guisborough. 

Overton,  John,  Fakenham. 

James,   John,    the    younger,    Newnham  \  as- 
signed to  Leman,  James,  Lincoln's-inn-Mds. 
Power,  Henry,  Atherstone. 

Flewker,  John,  Derby. 

Sou  thee,  Robert,  Ely-place  ;  assigned  to  Wor- 
ley,  Edward  Augustine,  Stony  Stratford. 

Palmer,  William,  Doncaster. 

Preston,  Isaac,  the  younger,  Yarmouth. 

Philips,  Thomas,  the  younger,  Newport. 

Fisher,  Edward,  Ashby-de-la-Zoucb ;  assigned 
to  DeweSy  William,  Ashby-de-la-Zouch. 

Taprlor,  Gustavus  Thomas,  Featherstoa^-build- 
ings. 

Newman,  Edmund  Lambert,  Cheltenhaoi. 

Hillier,  Edward,  Raymond-buildings. 

Lawrance,  Edward,  Bucklersbury. 

Gates,  John,  Peterborough. 

Hughes,  Horatio,  Aberystwith. 

Straford,  Joseph  Cooper,  Cheltenham. 
Riccard,  James  Edward  Jackson^  South  Molton. 
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Clerk's  Name  and  Residence.  To  wliom  articled  or  assigned. 

Robinson,   Thomas,   20,  Baker-streety  Lloyd-  Rymer,  Williani,  Darlington. 

square ;  Cockerton,  near  Darlington ;  and  36, 

Norfolk-street. 

Rigge,  Thomas,  20,  Sidmooth-street.  Moser,  Robert,  Kendal. 

Robinson,  Henry,  2,  Snow-hill;  SheflBeld;  and  Thomas,    Wotton    Bjrchinshaw,    ChesterBekl; 

IVhittington.  assigned  to  Brown,  John,  Sheffield. 

Sherknd,  George  £dward,  Bath.  Physick,  John,  the  younger,  Bath. 

Stone,  John,  6,   FredericVs-pUce,  Old  Jewry;  Mant,  Henry  John,  Bath. 

and  Bath. 

Salomon,  Joseph  Constant,  7,  Windmill-street,  Booth,  George,  4,  Newman-street;  assigned  to 

Fitzroy-square.  Addis,  Charles,  Great  Queen-street. 

Smith,  James  Knight,  Gloucester ;  and  Newn-  Chadbom,    Clement,    Newnham ;   assigned    to 

ham.  Elliott,    Thomas,    Newnham;    assigned    to 

Chadborn,  John,  Gloucester. 

Salmon,  George,  14,  Everett-street;  Thombury;  Lloyd,  Edmund,  Thombury. 

and  l,Soley- terrace. 

Stevens,   Charles,  the   younger,   1 3,  ClifiPord's  Dougan,  James,  Symond*s  Inn. 

Inn  ;  and  Kensington  Gore. 

Sheppsjd,  Thomas  James,  49,  Spencer-street ;  Wingate,  Francis  Phillip,  East  Stonehouse. 

Northampton-square  ;  and  Elast  Stonehouse. 

Sparke,  Jas.  Bird,  13,  Warwick-court,  Holbom.  Goddard,    Godfrey,    Wood-street ;  assigned  to 

Harrison,  Frederick,  Bloomsbun^-square. 

Salmon,  William,  Bury  Saint  Edmund's;  and  Munns,  Sturley,  Ixworth;  assigned  to  Weyman, 


Norfolk-street. 


Harry,  Bury  St.  Edmund's. 
(To  he  continued.) 


nusiimsiSi  of  tilt  Comrttt^ 

COURT  OF  CHANCERY. 

Vigors  V.  Lord  Audley,  by  order — Stone  v. 
Commercial  Railway,  appeal  motion — Munch  v. 
Cockerell,  two  petitions,  part  heard. 


VICE-CHANCELLOR'S  COURT.  . 

Short  causes  and  unopposed  petitions.  After 
the  petitions,  Mortimer  v.  Eraser,  two  causes, 
part  neard—  Field  v.  Lambton. 

ROLLS'  COURT. 

Franks  v.  Mainwaring,  part  heard— Blom- 
mart  v.  Player,  further  duections — Marr  v. 
Ricketts,  exceptions — Poole  v.  Pass — Bridge  v. 
RowdifiPe,  further  directions  and  costs — Hawkes 
V.  Baldwin,  exceptions — Garland  v.  littlewood, 
exceptions— Allday  v.  Fletcher,  ditto— Christo- 
pher V.  Christopher — Hammond  v.  Davy — 
Kemp  V.  Brown — Hooper  v.  Cook. 


BBRATA. 

P.  87,  col.  1,  line  8  from  the  top— for  *'pruiee," 
read  "  prime." 

Same  page,  col.  2.  line  94  from  the  top— for  ''or 
difpoM  or  hold  of  it,'*^  read  "  to  diipoM  of,  or  hold  it" 

P.  88,  col.  1 ,  line  81  from  the  top^for  ^<  demefiMry," 
read^  *'  demesim.*' 

Same  paoe  and  column,  line  6  from  the  bottom — 
for  "  t9wn7'  read  •*  lonrn." 


Same  page,  eol.  2,  line  6  from  the  top— for  **  wapen- 
idkerr  read  «*  wapenUOte."  '^ 


Same  page  and   col.  line  SO  from  the  top— for 
''feali;*  read  "  /wZ^y."  *^ 

And  for  the  signatareB.  C.  read  C.  B. 


"PRECEDENTS  in  CONVEYANCING, 
•*-  adapted  to  tke  present  State  of  tke  Law, 
wilk  Practical  Notes.  By  Thomas  Gborob 
Western,  Esq.  F.R.A.S.,  of  the  Middle  Tcm- 
pie,  Anthor  of  the  Commentaries  on  the  Con- 
stipation and  Laws  of  England,  dedicated,  hy 
special  command,  to  Her  Majesty;  intended  as 
a  continuation  of  Precedents  in  Convby- 
ANCINO,  hy  N.  Yallis  Bone,  Esq.  of  Lincoln's 
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LAWS  OF  REAL  PROPERTY. 

(Continuedfrom  p.  83.) 

The  Neto  Statute  of  Limitations  relating  to 

SealProperty^  3  &  4  W.  4.  c.  27. 

TU'E  shally  with  the  present  number,  con- 
clude this  Essay  upon  the  New  Statute 
of  Limitations  relating  to  Real  Property. 
Id  expounding  this  Statute,  and  shewing  the 
construction  the  Courts  have  given  to  many 
of  its  clauses,  we  have  necessarily  explained 
the  new  law  (as  it  may  be  termed)  of  vendor 
snd  purchaser;  and  in  taking  a  retrospect 
of  our  position  as  regards  a  legal  title,  we 
have  found  that  great  and  important  changes 
have  been  made,  not  merely  in  the  periods 
previously  fixed  by  the  Law  of  Limitation, 
but  in  the  principles  which  had  long  go- 
verned the  application  of  that  law. 

We  quite  agree  with  another  writer  (a) 
upon  the  subject,  that  these  are  the  results. 
According  to  the  ancient  law,  adverse  posses- 
sion did  not  commence  till  the  ownership  was 
reduced  to  a  right  of  entry  at  least ;  a  state 
from  which  it  gradually  declined  to  a  right  of 
action,  first  on  the  possessory  right,  then  on 
the  mere  right :   and  there  were  means  by 


(a)  Mr.Hayet— (tee  his  Introduction  to  ConTeyane- 
tog.) 

Vol..  II. 


which,  independently  of  any  statutory  limita- 
tion, both  the  right  of  entry,  and  the  right  of 
possession,  might  be  successively  taken  away; 
but  none  by  which  the  mere  right,  though 
liuiited  as  to  the  remedy,  could  be  finally  ex- 
tinguished. Now,  however,  enjoyment  may 
be  adverse  without  any  disturbance  of  the 
<emn ;  the  right  of  the  owner,  to  be 
enforced  by  one  and  the  same  proceeding, 
will  continue  without  change,  for  a  limited 
period,  and  then,  on  ceasing  to  admit  of 
being  so  enforced,  cease  to  exist ;  and  these 
effects  will  flow  entirely  from  the  statute. 
Again,  under  the  old  law,  the  necessary  con- 
sequence of  adverse  possession,  was  incapa- 
city on  the  part  of  the  rightful  owner  to  alien 
or  devise.  But  now,  as  the  enjoyment  matf 
be  adverse  without  any  suspension  of  the 
seisin  (as  where,  for  example,  rent  is  wrong- 
fully received,  s.  9.)  no  such  incapacity  will 
be  necessarily  induced. 

Rights  of  entry  by  7  W.  4.  and  1  Vic. 
c.  26.  s.  3.  may  now  be  devised.  This 
section  extends,  to  the  disposal,  by  devise, 
of  all  contingent,  executory,  or  other  future 
interests,  in  any  real,  or  personal  estate, 
whether  the  testator,  may,  or  may  not,  be 
ascertained  as  the  person,  or  one  of  the  per- 
sons, in  whom  the  same  respectively  may 
become  vested,  and  whether  he  may  be 
entitled  thereto,  under  the  instrument  by 
which  the  same  respectively  was  created,  or 

H 
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under  any  disposition  thereof  by  deed  or 

will. 

This  new  Statute  of  Limitations  expressly 
embraces  equitable  titles — the  old  Statutes 
were  confined  to  legal  titles,  and  many  in- 
congruities that  existed  under  the  latter  are 
now  removed. 

There  are  gentlemen  in  the  profession  who 
rrnll  maintain  that  a  title  of  40  years  is  suffi- 
cient at  the  present  day  to  any  fee  simple 
property.  We  have  given  the  opinions  of 
the  leading  Conveyancers  upon  this  subject, 
and  we  need  only  add,  that  of  the  Beal  Pro- 
perty Commissioners,  who  say,  in  their  first 
Report,  that  "  to  guard  against  the  fabrica- 
tion of  fee  simple  titles  by  persons  in  pos- 
session under  particular  estates,  it  will  still 
be  requisite  to  investigate  titles  for  a  greater 
number  of  years  than  the  period  of  limita- 
tion which  may  be  prescribed." — Until, 
therefore,  some  fixed  rule  shall  be  prescribed 
by  the  Courts,  the  old  rule  must  remain  in 
practice. 

All  the  limitations  are  not  contained  in 
this  Act.  The  Real  Property  Lawyer  must 
still  refer  to  the  leading  provisions  of  the 
2&dW.4.c.71;  and  to  the2&dW.4. 
c.  100. 


PROBLEM  VII. 
Vol.  2. 

Omnia  presumunter  contra  spoliatorem. 
Illustrate  this  Maxim. 

TO   THE  EDITOR   OF   THE   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  13.  VOL.  1. 

Sir, — I  beg  to  send  you  an  answer  to 
Problem  13,  Vol.  I.  I  think  I  have  collected 
the  greater  part  of  the  decisions  that  have 
been  made  from  the  passing  of  the  Unifor- 
mity of  Process  Act  to  the  present  time,  but 
you  will  see  I  have  not  gone  on  to  state  what 


steps  are  to  be  taken  if  the  defendant  cannot 
be  served  with  the  summons  ;  but  if  you  de- 
sire the  answer  should  embrace  that  pro- 
ceeding, and  will  intimate  your  wish  to  me, 
I  will  most  willingly  send  it  to  you. 

I  am,  Sir,  yours,  obediently, 

C.B. 


Problem  13,  vol.  1,  p.  197. — Actions  at 
Law. 

''  What  is  the  mode  of  commencing  an  Ac- 
tion?^ shewing  what  the  Writs  are  to 
contain,  and  manner  and  time  of  service. 
— ^The  decisions  that  have  been  made  upon 
defective  Writs,  or  irregular  service.'* 

The  plan  which  I  shall  adopt  in  answer- 
ing the  above  Problem,  will  be  as  follows : — 
Ist.  To  shew  the  several  modes  which  are 
provided  for  commencing  personal  actions ; 
— ^2ndly.  To  explain  the  particulars  neces- 
sary to  be  inserted  in,  and  indorsed  on  the 
Writ  of  Summons,  No.  1,  in  the  Schedule 
to  the  2  W.  4.  c.  89.— 3rdly.  To  explain 
the  particulars  necessary  to  be  inserted  in, 
and  indorsed  on,  the  Writ  of  Summons,  No. 
6,  in  the  Schedule  to  the  same  Act  (2  W.  4. 
c.  99).— 4thly.  As  to  issuing  concurrent 
writs. — 5thly.  As  to  issuing  alias  or  pluries 
writs. — 6thly.  As  to  the  making  out  a 
prsecipe  of  the  writ. — 7thly.  As  to  gett- 
ing the  writ  signed. — Sthly.  As  to  sealing 
the  writ. — 9thly.  Other  steps  to  be  taken 
in  obtaining  the  writ  given  in  No.  6  of  the 
Schedule  to  the  2  W.  4.  c  39^— lOthly.  As 
to  the  time,  mode,  and  place  of  service,  and 
on  whom  such  service  is  to  be  made. — 
llthly.  As  to  the  indorsement  to  be  made 
on  the  writ  after  service. 

I.  The  several  modes  which  are  provided 
for  commencing  personal  actions. — By  the 
2  W.  4.  c.  39.  three  modes  are  provided  for 
commencing  personal  actions  at  common 
law. — ^The  first  being  where  it  is  intended 
merely  to  bring  the  defendant  into  court  to 
answer  the  plaintiff's  complaint,  for  which 
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purpoM  a  Writ  of  Summons  must  be  issued 
in  the  form  prescribed  in  No«  1  of  the  Sche- 
dnle  to  that  Act ;  the  second  being  cases  in 
which  it  is  intended  to  arrest  the  defendant 
and  hold  him  to  bail,  for  which  purpose  two 
other  forms  of  writs  are  prescribed.  And 
the  third  and  last  mode  for  commencing  a 
personal  action  is  in  cases  in  which  the  de- 
fendant is  a  Member  of  Parliament,  and  a 
trader  intended  to  be  proceeded  against  ac- 
cording to  the  Bankrupt  Act  (6  O.  4.  c.  16. 
s.  9  &  10.)  in  which  case  the  defendant  must 
be  served  with  a  copy  of  the  Writ  of  Sum- 
mons given  in  No.  6  of  the  Schedule  to  the 
Act  2  W.  4.  c.  99.  But  by  the  1  &  2  Vic. 
110.  it  is  enacted  that  all  personal  actions  in 
the  Superior  Courts  of  Law  at  Westminster 
must  be  commenced  by  Writ  of  Summons 
(9.  2.) ;  and  that  after  the  1st  of  October, 
1838,  no  person  shall  be  arrested  upon  mesne 
process  in  any  civil  action  (s.  1.),  unless  the 
plaintiff  in  such  action  shall  obtain  a  Judge's 
order  for  that  purpose  (s.  3.)  which  may  be 
obtained  on  shewing  sufficient  cause,  at  any 
stage  of  the  proceedings,  before  final  judg- 
ment has  been  obtained  (s.  5.) ;  in  which 
case  the  plaintiff  may  sue  out  a  Capias  in 
form  given  in  the  Schedule  to  that  Act  (s.  3.). 

From  what  has  been  stated  of  the  enact- 
ments in  the  1  and  2  Vic.  c.  110.  it  will  be 
seen  that  they  impliedly  repeal  all  the  enact- 
ments contained  in  the  2  W.  4.  c.  39.  as  to 
Writs  of  Capias  and  Detainer^  but  leave 
wholly  untouched  all  the  enactments  relating 
to  the  Writs  of  Summons  given  in  the  Sche- 
dule to  that  Act. 

It  should  be  observed,  that  by  the  2  W.  4. 
c.  39.  s.  14.  the  judges  were  required  from 
time  to  time  to  make  such  general  rules  and 
orders  for  the  effectual  prosecution  of  the  Act, 
as  they  should  deem  proper;  and  that,  in 
pursuance  thereof,  they  afterwards  met  and 
promulgated  several  rules,  some  of  which  will 
be  noticed  in  their  proper  places. 

Having  thus  shown  that  all  personal  actions 
must  be  commenced,  or  at  least  be  considered 


as  commenced,  (a)  by  issuing  and  serving  a 
Writ  of  Summons,  in  one  of  the  forms  given 
in  the  Act  2  W.  4.  c.  39. 1  shall  first  consider 
the  particulars  necessary  to  be  inserted  in 
No.  1  of  the  Writ  of  Summons  given  in  the 
Schedule  to  that  Act,  many  of  which  will  be 
appliable  to  the  Writ  of  Summons  No.  6  in 
the  same  Act,  which  will  be  considered  after- 
wards. 

II.  J%eparticula7's  necessary  to  be  inserted 
in^  and  indorsed  on^  the  Writ  of  Summons^ 
No.  1  in  the  Schedule  to  the  2  W.  4.  c.  39. 
are— 1st.  The  name  and  title  of  the  Queen  for 
the  time  being,  thus,  <«  William  the  Fourth, 
&c. ;"  and  should  the  name  of  a  recently  de* 
ceased  King  be  inserted  instead  of  his  succes- 
sor ^  it  would  be  an  irregularity.  (Drury  ▼. 
I>avenporty  6  Dowl.  P.  C.  overruling  Elivin 
V.  Drummondj  4  Bing.  278. — 12  Moore,  523 
S.  C.) 

2d.  The  Writ  must  be  addressed  to  the  de- 
fendant by  his  full  christian  and  surname, 
and  place  of  abode  (as  hereinafter  explained), 
commanding  him  to  cause  an  appearance  to 
be  entered  for  him  to  the  action ;  or  if  the 
defendants  are  a  Corporation  a^regate,  the 
correct  corporate  name  should  be  stated ;  or 
if  the  defendants  are  the  inhabitants  of  a 
Hundred,  they  should  be  described  as  *^  The 

Inhabitants  of  the  Hundred  of ^ in 

the  County  of  — — — ,"  especially  as 
nromen  as  well  as  vnen  are  liable — (2  Saund. 
374. — Horton  v.  Inhabitants  of  Stamford^ 
1  C.  and  M.  773.  2  Dowl.  P.  C.  96) ;  as  if 
the  Writ  be  issued  against  only  two  of  the 
inhabitants  by  name,  it  would  be  irregular, 
and  could  not  be  proceeded  upon.  {Jachson 
y.  Pearson,  1  B.  and  C.  304.— 2  Dowl.  and 
Ryland,  439.) 

But,  should  there  be  a  misnomer  in  the 


(a)  If  a  Judge's  order  has  been  obtained  for  leave  to 
issue  a  Capias  and  arrest  the  defendant,  if  he  has  not 
been  senred  with  a  Writ  of  Summons  preyioas  to  being 
arrested,  be  may,  by  the  1  and  2  Vic  c.  110.  s.  5.  be 
senred  with  such  summons  at  any  time  after  such  arrest 
I  has  taken  place. 
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defendant's  name,  he  cannot  plead  it  in 
abatement,  but  should  take  out  a  judged 
summons,  founded  on  an  affidavit  of  the 
right  name,  who  will  cause  the  declaration 
to  be  amended  at  the  costs  of  the  plaintiff,  by 
inserting  the  right  name  (3  and  4  W.  4.  c. 
42.  s.  11.) 

3d.  The  place  and  county  of  the  residence ; 
or  supposed  residence  of  the  party  defendant, 
or  wherein  the  defendant  shall  be,  or  sup- 
posed to  be,  must  be  mentioned  (2  W.  4.  c. 
39.  8.  1.)  ;  but  it  is  not  necessary  to  state  the 
number  of  the  defendant's  house,  or  the  pa- 
rish where  it  is  situate,  and,  therefore,  the 
following  description  was  held  sufficient,  of 
*'  Kant'Street,  in  the  county  of  Surry*" 
(Webb  V.  Laurence,  2  Dowl.  P.  C.  81.) ;  and 
in  a  capias,  the  following  description  was  held 
sufficient,  "  of  Morpeth-place,  Waterloo- 
roadf  in  the  county  of  Surrif*  {Buffle  v. 
JachsoHj  1  Dowl.  P.  C.  505— and  see  Welch 
V.  Lawford,  ibid.  408.) 

If  there  be  an  improper  description,  or  the 
addition  of  a  supposed  residence  be  wholly 
omitted,  or  be  indorsed  instead  of  inserted 
in  the  body  of  the  writ  or  copy,  or  indorsed 
on  the  writ,  but  not  on  the  copy,  or  vice 
versa  {Roberts  v.  Wedderbum,  1  Bing.  N. 
C.  4 ;  Lindredge  v.  -Roe,  ibid.  6.  j  Rice  v. 
Huxley,  2  C.  and  M.  211. ;  2  Dowl.  231. 
S.  C.  and  rule  10.  M.  T.  3  W.  4.) ;  or  if, 
after  the  writ  has  been  sealed,  one  county  be 
substituted  for  another,  without  rescaling 
{Siggers  v.  Samson,  3  Moo.  and  8.  S.  C.  2 
Dowl.  745.)  the  Court  will  set  the  writ  aside 
for  irregularity,  under  the  rule  M.  T.  3  W. 
r.  10. 

It  is  not  necessary  to  insert  the  degree  or 
mystery  of  a  defendant,  unless  he  be  a  peer 
or  entitled  to  a  name  of  dignity. 

Since  the  2  W.  4.  c.  38.  the  Court  of 
Queen's  Bench  and  Exchequer  haye  consi- 
dered with  reference  to  prior  decisions,  that 
upon  a  general  writ,  and  not  stating  in  which 
the  plaintiff  sued,  or  the  defendant  was  sued, 
the  plaintiff  was  afterwards  at  liberty  to  de- 


Problem. 

clare  specially  in  any  particular  character, 
or  right,  as  qui  tarn,  or  as  executor,  adminie' 
trator,  or  as    an  assignee  of  a  bankrupt 
(Ashworth  r.  Ryall,  1  Bar.  and  Ad.  20. ; 
Ilsley  V.  Ilsley,  2  Cro.  and  J.  30.  2  Tyr. 
214.  S.  C.)  ;  and  the  C.  P.  have  held  that  on 
such  general  process  the  plaintiff  may  declare 
against  a  defendant  as  executor,  or  adminis- 
trator (Watson  y.  Pilling,  3  Bro.  and  B. 
446.-6  Mo.  66.  S.  C.)    And  althoagh  the 
process  has  described  the  plaintiff  or  defen- 
dant generally  as  being  executor,  administra- 
tor, or  assignee,   without  introducing  any 
words,  denoting  that  he  sued  as  such,  the 
plaintiff  might  declare  specially  in  his  own 
right,  or  against  the  defendant  on  his  own 
liability,  treating  the  description  as  a  mere 
superfluous  addition  (1  Dowl.  97. — Knofdes 
Y.  Johnson,  2  Dowl.  653 — and  see  HenshaU 
V.  Roberts,  5  East.  150).     But  that  by  in- 
troducing into  the  writ  any  express  state- 
ment that  the  plaintiff  intended  to  sue  in  any 
particular  character,  as  by  using  the  word 
^*  as exeetttor,**  or  **  as  assignee"  kc.  then 
the  plaintiff,  having  so  expressly  limited  his 
proceedings  conld     not    declare  generally 
(Douglas  ▼.  Irlam,  8  T.  R.  4ia ;  Rogers  t. 
Jenhins,    1   Bos.   and   P.   383.     1   Dowl. 
98,  99).     But  see  Ajhmorth  t.  RyaU  supra. 
Therefore,  from    the  above  cases,  it  would 
appear  that  it  is  not  absolutely  necessary  to 
state  in  what  capacity  the  plaintiff  snes  or 
the  defendant  is  sued. 

(To  be  continued,) 


9miiertal  9arUamettt. 

HOUSE  OF  LORDS- JttM  4. 

EXCHEQUER  OF  PLEAS   BILL. 

This  Bill  went  through  Committee. 


HOUSE  OF  COMMONS. 
June  4. 

JUDGMENT  OP  THE  COURT  OF  QDEBN*S  BENCH  IN 
8TOCKDALB  V,  HANSARD. 

Mr.  Gumey  appeared  at  the  bar,  and  pre- 
sented a  report  of  this  judgment. 

The  Attomey-Oeneral  moved  that  the  report 
be  printed. — Ordered. 
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June  10. 


Lord  HowiCK  brought  up  a  special  report 
from  the  committed  of  privileges  to  which  had 
been  referred  the  consideration  of  the  proceed- 
ings in  the  case  of  *<Stockdale  v.  Hansard." 
The  report  stated  that  the  Attorney-General  had 
reported  to  the  committee  that  notice  had  been 
that  day  given  to  the  defendant  of  a  writ  of 
inquiry  having  issued  to  assess  the  damages  sus- 
tained by  the  plaintiff  in  the  action,  and  that  it 
appeared  to  the  committee,  that  while  it  was  ex- 
pedient to  inquire  into  the  circumstances  under 
which  the  judgment  was  given,  it  was  not  expe- 
dient that  on  the  assessment  of  damages  the  de- 
fendant should  appear  by  counsel. 

June  6, 

LBOAL  BUSINESS. — USURY  LAWS. 

Mr.  RicB  moved  for  leave  to  bring  in  a  Bill  to 
Diake  perpetual  the  Act  7  W.  4.  and  1  Vict, 
c.  80,  which  exempts  Bills  of  Exchange  payable 
at  or  within  12  months  date  from^the  operation  of 
the  Usury  Laws. 

Leave  granted. 

COPYHOLDS  ENFRANCHISEMENT  BILL. 

Sir  £.  SuoDBN  said,  he  trusted  the  hon.  and 
learned  Member  who  had  brought  forward  this 
measure  would  consent  to  its  postponement,  as  he 
did  not  think  that  in  its  present  shape  it  was 
likely  to  work  well.  He  was  favourable  to  en- 
franchisementy  but  he  was  unwilling  to  consent  to 
the  compulsory  clauses  in  the  present  bill,  and  he 
objected  also  to  a  system  of  commissioners  to  be 
paid  at  the  public  expense.  It  was  impossible  to 
pass  the  bill  this  session,  but  if  it  was  now 
withdrawn,  and  if  it  was  maturely  considered 
during  the  recess,  he  was  persuaded,  that  if 
hrought  forward  at  an  early  period  of  next  ses- 
sion, it  would  certainly  be  passed. 

Mr.  J.  Stewart  said,  that  if  the  compulsory 
clauses  were  objected  to,  they  could  be  with- 
drawn, as  the  bill  provided  also  for  voluntary 
enfranchisement. 

Sir  G.  Strickland  said,  it  appeared  to  him 
that  even  were  the  compulsory  clauses  struck  out, 
the  Bill  would  still  be  extremely  objectionable, 
ind  be  was,  therefore,  compelled  to  move  that  the 
further  consideration  of  the  report  be  postponed 
to  that  day  six  months.  This  was  a  measure 
which  dealt  with  private  property  in  a  way  which 
Parliament  had  never  before  dealt  with  it,  for 
Parliament  had  never  before  attempted  to  take 
iway  the  rights  of  private  property,  except  when 
I  case  of  great  public  utility  required  the  adop- 
ion  of  such  a  course.  He  contended  that  the 
nmpulsory  clauses  would  be  productive  of  great 


injostice,  and  he  had  the  authority  of  the  Chief 
Tithe  Commissioner  (Mr.  Blamire)  for  enter- 
taining that  opinion.  The  other  parts  of  the 
Bill  were  full  of  objectionable  clauses.  He  par- 
ticularly alluded  to  the  clause  for  providing  com- 
pensation to  the  stewards  of  manors :  what  was 
the  intention  of  such  a  clause  ?  Both  the  com- 
pulsory and  the  compensation  clauses  would, 
therefore,  meet  with  his  strongest  opposition. 

The  Report  was  brought  up,  and  the  Bill  or- 
dered to  be  reprinted,  and  taken  into  further 
consideration  on  Wednesday  next. 

June  6. 
Borough  Courts'  Bill. 
This  Bill  was  read  a  third  time,  and  passed 
upon  the  motion  of  the  Solicitor-General. 

June  12. 
revising  barristers. 

Upon  the  motion  of  Mr.  C.  Buller,  leave 
was  given  to  bring  in  a  Bill  to  create  a  Court  of 
Appeal  from  the  decisions  of  the  revising  Bar- 
risters, which  was  read  a  first  time 


Ireland. — June  10. 
imprisonment  for  debt. 

Mr.  Lid  DELL  inquired  whether  it  was  the  in- 
tention of  the  Government  to  bring  in  a  bill  ex- 
tending the  principle  of  the  abolition  of  the  im- 
prisonment tor  debt  to  Ireland,  and  if  so,  whe- 
ther the  bill  will  contain  the  same  provisions  as 
the  English  bill  ? 

Lord  Morpeth  said,  that  he  thought  it  would 
be  desirable  to  introduce  a  bill  for  the  purpose  of 
applying  to  Ireland  the  same  law  as  now  existed 
in  England  in  respect  of  imprisonment  for  debt, 
with  such  modifications  as  the  circumstances  of 
the  country  might  render  requisite. 


Sato  KeyottjBF* 

COURT  OF  CHANCERY— Jwi«  8. 

Fiat  against  Ross  and  Co. 
Exparte  Sandam. 

Appeal  from  the  Court  qflteviem. 

Bankruptcy — Jurisdiction  of  the  Court  of 

Chancery  upon  facts  not  found  by  the 

Court  of  Review, — The  informality  and 

illegality  of  Registrars  JincUng  such  facts. 

This  appeal,  which  arose  upon  a  special  case, 
the  question  in  which  was,  whether  the  Crown 
was  entitled  to  prove  a  debt  against  this  estata 
came  on  for  hearing,  but 
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The  Lord  Chancellor  interfered,  and 
stopped  the  case. — His  Lordship  said,  he  ob- 
served that  the  Court  of  Review  had  declared 
that  it  had  adopted  the  report  of  Mr.  Gregg  ^  in 
the  special  case,  who  was  one  of  the  Registrars f 
but  the  Court  of  itself  stated  no  facts.  The 
Great  Seal  had  no  jurisdiction  over  any  facts, 
but  such  as  might  be  found  by  the  Court.  It 
was  not  competent  for  the  Registrar  to  find 
them.  His  Lordship  added,  that  to  avoid  the 
danger  and  inconvenience  of  introducing  an  ob- 
jectionable precedent)  he  must  (even  if  both  par- 
ties admitted  the  facts)  return  the  case  to  the 
Court  of  Review. 


QUEEN'S  BENCH.— 4pn7  27. 

Sittings  in  Banco. 

Stockdale  v.  Hansard. 

Libel. — Breach  of  Privilege — Whether  the 
House  of  Commons  may  order  the  puhli- 
cation  of  their  proceedings^  which  contains 
matter  of  Libel  against  indimduals^  and 
that  it  is  a  high  breach  of  privilege  to  bring 
such  Libel  in  question  before  any  Court  of 
Judicature, 

(Concluded  Jrom  p.  73.^ 

The  Attorney-General  continued. 

He  (the  Attorney-General)  had  the  most  un- 
feigned respect  for  the  Court  in  which  he  had  so 
long  practised,  and  for  those  who  administered 
justice  there ;  but  upon  this  subject,  although 
the  Court  of  Queen's  Bench  was  the  highest 
criminal  court  in  the  land  under  the  House  of 
Lords,  although  a  writ  of  error  laid  in  this  Court 
firom  all  inferior  courts,  although  this  Court  had 
a  right  to  grant  a  prohibition  to  inferior  courts, 
and  to  award  a  mandamus  to  inferior  courts  to 
execute  that  duty  which  the  law  cast  upon  them, 
yet  with  regard  to  entertaining  this  action,  this 
Court  had  no  more  power  or  authority  than  the 
lowest  court  in  the  land ;  even  with  regard  to  its 
high  prerogative  writs,  it  could  not  direct  them 
to  the  House  of  Commons  or  House  of  Lords ; 
it  could  not  grant  a  prohibition  to  the  House  of 
Lords  against  hearing  an  appeal ;  they  could  not 
grant  a  mandamus  to  the  House  of  Commons 
requiring  them  to  grant  a  sum  of  money  for 
public  purposes,  or  to  admit  a  member  who  said 
he  had  been  duly  elected.  It  was  a  very  fine 
thing  for  his  friend  to  talk  of  the  Lord  Chief 
Justice  of  England  interposing  for  the  liberty  of 
the  subject ;  but  that  learned  person  had  no  more 
jurisdiction  or  authority  than  the  lowest  prac- 
titioner in  the  law,  who  might  sit  in  the  county 
court,  and  represent  the  sheriff  or  the  steward  of 
any  manor.  The  Parliament  of  England  was 
supreme,  subject  to  no  appeal  or  control,  and 
therefore  what  was  done  by  either  House  of  Par- 


liament was  not  subject  to  the  decision  of  a  court 
of  law.  The  privileges  of  the  House  of  Com- 
mons were  the  privileges  of  the  people,  and  must 
be  carefully  and  anxiously  watched.  The  privi- 
lege of  Parliament  was  a  protection  against  the 
Crown,  and  the  privileges  of  the  House  of  Com- 
mons were  a  protection  also  against  the  House  of 
Lords.  What  would  be  the  consequence  if  a 
court  of  law  were  to  decide  upon  the  privileges 
of  the  House  of  Commons?  The  question  must 
ultimately  come  to  be  determined  by  the  House 
of  Lords,  because  there  might  be  a  writ  of  error, 
and  thence  it  followed,  that  all  the  privileges  of 
the  Commons  would  be  at  the  mercy  of  the 
House  of  Lords.  There  had  been  controyeraies 
between  the  two  Houses,  and  there  might  be 
again — very  likely  there  might  be  again. — The 
Constitution  had  survived  those  conflicts,  and 
would  continue  long  to  survive  them ;  but  the 
House  of  Lords  could  not  decide  upon  the  privi- 
leges of  the  House  of  Commons,  because  they 
would  be  judges  in  their  own  cause :  with  every 
respect  for  that  noble  House,  would  it  be  right 
that  the  privileges  of  the  House  of  Commons 
should  be  so  dealt  with  ?  The  House  of  Lords 
was  wholly  irresponsible — it  was  utterly  above 
the  control  of  the  King ;  but  the  House  of  Com- 
mons was  open  to  redress.  One  was  an  elective 
body,  the  Members  of  the  other  House  were 
summoned  de  jure.  Upon  this  question  of 
privilege  the  liberties  of  England  had  depended. 
It  was  on  account  of  the  privileges  (hat  they  bad 
in  the  17th  century  that  we  were  indebted  for 
the  freedom  we  enjoyed;  but  it  was  now  to  be 
said  that  the  privileges  ought  to  have  been  re- 
ferred to  the  officers  of  the  Crown  called  judges, 
who  then  held  under  the  power  of  the  Crown, 
and  then  that  they  should  be  taken  before  the 
House  of  Lords,  who  were  wholly  irresponsible. 
He  would,  with  the  greatest  respect,  come  to 
another  topic — namely,  that  this  lex  Parlia" 
meniiy  which  was  to  be  administered  by  the  two 
Houses  of  Parliament,  was  not  known  to  the 
judges  of  the  common  law  courts,  and  that  they 
had  no  means  of  judicially  arriving  at  a  know- 
ledge upon  the  subject  of  privilege,  for  this  must 
be  considered  as  including  the  judges  of  the 
lowest  courts  in  the  kingdom.  In  another  part 
of  that  publication  to  which  he  had  used  the 
fireedom  to  refer.  Lord  Brougham  had  said  that 
if  there  were  such  a  thing  as  privilege  the 
Houses  of  Parliament  must  have  exclusive  juris- 
diction upon  that  subject.  The  question  was 
privilege  or  no  privilege.  If  there  were  no  pri- 
vilege, then  the  House  of  Commons  had  no  more 
authority  than  any  debating  club  or  petty  cor- 
poration ;  but  if  there  were  those  privileges,  then 
it  was  conceded  that  the  Houses  of  Parliament 
could  alone  adjudicate  upon  the  existence  of  their 
prvileges. 
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June  8. 


COLSS  AND  ANOTHBR  V,   THB  BANK  OF 
BNOLAND. 

VMUQZif  CB —What  shall  be  deemed  such  to 
make  the  Banh  liable  for  Stoch  fraudu- 
lently sold  out  by  one  oftlie  ClerM  of  that 
establishment  ? 

This  was  an  action  on  the  case  for  negligence. 
Tlie  plaintiffs  were  the  executors  of  a  Mrs.  Tem- 
perance Greedy  and  the  action  was  brought  to 
recover  a  sum  formerly  belonging  to  that  lady, 
and  invested  in  the  government  funds.  It  ap- 
peared at  the  trial,  which  took  place  before  Lord 
Denuan,  that  that  lady  had  formerly  been  en- 
titled to  a  sum  of  £2,220  \6s.  9d.  in  the  three- 
and-a-half  per  cents.,  and  had  been  accustomed 
to  go  regularly  every  half  year  and  to  receive  the 
dividend  thereon.  She  had  a  nephew  in  the 
Audit-office  of  the  Bank  of  England,  and  this 
nephew,  on  several  occasions,  introduced  at  the 
Transfer-office  a  female  who  represented  herself 
as  Mrs.  Temperance  Creed,  and  by  whose  order, 
on  one  occasion  after  another,  different  portions 
of  Mrs.  Creed's  stock  were  sold  out.  On  these 
occasionsy  if  questioned  as  to  her  identity,  this 
female  answered,  that  it  was  not  usual  for  such 
proof  to  be  required  when  the  person  introducing 
the  party  was  a  clerk  in  the  Bank.  In  this  way 
fraudulent  sales  of  the  stock  were  effected.  Mrs. 
Creed  herself  still  continued  to  go  half  yearly  to 
receive  her  dividends,  and  never  made  any  ob- 
jection as  to  their  reduced  amount.  In  her  will 
she  spoke  of  herself  as  still  possessed  of  this  pro- 
perty, and  bequeathed  it,  with  other  things,  to 
different  individuals,  and  appointed  her  nephew 
one  of  her  executors.  The  other  executors 
claimed  this  stock  at  the  Bank,  an  investigation 
was  made  at  the  Bank,  the  forgeries  were  disco- 
vered, and  the  nephew  was  apprehended.  He 
was  tried  at  the  Central  Criminal  Court,  the  jury 
adopting  the  defence  then  set  up  for  him,  that 
the  testatrix,  by  receiving,  without  objection,  the 
reduced  dividends,  had  recognised  the  transfers. 
The  present  action  was  then  brought,  and  the 
answer  to  it  was  that  the  testatrix  had  negligently 
suffered  the  transfer  of  her  property,  and  that  the 
defendants  had  nut  been  guilty  of  negligence. 
The  jury  had  given  a  verdict  for  the  defendants, 
finding  that  the  testatrix  had  the  means  of  know- 
ledge, that  there  was  no  proof  that  she  did  not 
actually  know  of  these  transfers,  and  that  she  had 
heen  guilty  of  negligence,  and  that  the  defend- 
ants had  not  been  guilty  of  negligence.  A  rule 
had  afterwards  been  obtained  to  set  aside  this 
verdict,  and  have  a  new  trial. 

Lord  Dbnman  now  delivered  judgment,  and, 
after  citing  the  authorities  as  to  the  question 
what  was  the  amount  of  negligence  on  one  side 
or  the  other  which  would  prevent  a  party  from 


recovering,  in  an  action  like  the  present,  said, 
that  the  Court  did  not  feel  warranted  in  dis- 
turbing the  verdict. — Rule  discharged. 


COURT  OF  COMMON  PLEAS— Jwi^  8. 

Citings  in  Banco* 

Graham  and  otubrs  v.  Musson. 

Statute  of  Frauds— Goods — Whether  the 
entry  oy  a  Commercial  Traveller  in  his 
Booh  of  an  Order  given  by  a  Customer 
is  sufficient  to  bind  him  (the  Customer) 
within  the  Statute  of  Frauds,  without  his 
signature  to  the  Order — Whether  the  Tra- 
veller is  the  Agent  of  both  parties  to  satisfy 
the  Statute. 

This  important  commercial  case  came  before 
the  Court  upon  a  question  reserved  for  its  opinion 
upon  the  Statute  of  Frauds,  subject  to  which  the 
jury  who  tried  the  cause  had  found  a  verdict  for 
the  plaintiffs. 

It  appeared  that  the  plaintiffs  are  wholesale 
grocers ;  a  traveller  in  their  service,  named  Dy- 
son, went  to  the  defendant,  a  grocer  at  Gains- 
borough, and  obtained  an  order  for  sugar.  He 
entered  the  order  in  his  book,  and  signed  his 
name  to  it,  but  it  was  not  signed  by  the  defen- 
dant. The  order  was  executed  by  the  plaintiffs, 
but  the  sugar  did  not  reach  its  destination,  in 
consequence  of  its  having  been  destroyed  by 
the  fire  at  Fenning's  whiarf.  The  plaintiffii 
brought  their  action  to  recover  the  value  of  the 
sugar  so  destroyed,  and  which  had  been  con- 
signed to  the  defendant,  and  the  question  was 
who  was  to  bear  the  loss.  The  defendant  in- 
sisted that  the  contract  was  void  by  the  Statute 
of  Frauds,  because  there  was  no  memorandum 
of  it  in  writing  signed  by  him  or  an  agent  on 
his  behalf.  On  the  other  hand  the  plaintiffs 
contended  that  their  traveller  Dyson,  to  whom 
the  defendant  gave  the  order,  acted  as  his  agent 
as  well  as  theirs  when  he  entered  a  memorandum 
of  it  in  his  book,  and  that  consequently  his  sig- 
nature to  that  memorandum  was  a  sufficient 
compliance  with  the  provision  of  the  Statute  of 
Frauds. 

The  Court  decided  that  the  signature  of 
Dyson  was  not  sufficient  to  take  the  case  out  of 
the  Statute,  as  he  could  not  be  considered  as 
acting  in  any  other  capacity  than  that  of  agent 
for  the  plaintiffs  alone,  whose  traveller  he  was, 
and  on  whose  behalf  he  had  solicited  the  order 
from  the  defendant.  The  defendant  was,  there- 
fore, entitled  to  have  a  nonsuit  entered. 
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June  10. 
Thb  London  Gas  and  Coke  Company 

V.    TUUNER. 

lUeadl  Contract  in  the  way  of  trade — Whe- 
ther performance  can  he  enforced. — De- 
xnarrer. 

The  defendant  had  entered  into  a  contract  to 
Bupplj  the  plaintiff  with  tar  at  a  fixed  price,  and 
had  failed  in  performing  his  contract,  for  which 
defaalt  the  plaintifiPs  brought  the  present  action. 
The  defendant  pleaded  that  the  tar  was  to  be 
supplied  for  the  purpose  of  being  manufactured 
into  turpentine,  in  quantities  and  on  premises  for- 
bidden by  an  act  passed  in  the  reign  of  George 
III.,  and  consequently  the  contract  was  illegal 
and  void.     To  this  plea  the  plaintiffs  demurred. 

The  Court  pronounced  judgment,  which  was 
that  the  subject  matter  of  the  contract  was  inter- 
dicted by  the  law  of  the  land,  and  therefore  the 
plea  was  good. 

Judgment  for  the  defendant. 


Sir  Edward  Sugden^s  Act. 


COURT  OP  EXCHEQUER.--Ji«4f  10. 

Sittings  in  Banco. 

Bevans  r.  Rees  and  another. 

New  Trial. 

Bill  of  Exchange — What  is  a  sufficient  tender 

— Whether  the  precise  sum  must  or  must 

not  be  tendered  ? 

This  was  an  action  upon  a  Bill  of  Exchange, 
to  which  a  tender  had  been  pleaded,  and  at  the 
trial,  which  took  place  before  Mr.  Justice  Cole- 
ridge, at  the  last  assizes  for  the  county  of  Pem- 
br(S:e,  a  verdict  passed  for  the  defendant  on  this 
plea  of  tender,  and  in  last  term  a  rule  nisi  was 
obtained  to  enter  a  verdict  for  the  plaintiff  on  that 
issue. 

The  question  raised  was,  whether  that  plea 
was  supported  by  what  would  amount  to  a  good 
tender  in  law.  it  appeared  that  the  shopboy  of 
the  defendant  had  called  on  the  plaintiff's  attor- 
ney, and  asked  him  to  tell  him  what  was  due 
on  the  two  bills,  for  principal  and  interest,  as  he 
had  orders  to  tender  the  amount.  To  this  he 
was  answered,  that  there  was  a  disputed  shop  ac- 
count due  from  the  plaintiff  to  the  defendants,  and 
that  unless  the  defendants  would  agree  to  it  as 
stated  by  the  plaintiff,  the  tender  would  not  be 
accepted.  The  shopboy,  however,  declined  to 
enter  into  that  question,  and  said,  **  Here  are  1 60 
sovoreisns ;  if  you  won*t  tell  me  what  is  due  to 
the  plamtiff,  will  you  take  what  is  due  out  of  this 
sum  ?''  at  the  same  time  placing  the  money  in 
view.  This  the  attorney  again  refused,  and  so 
the  matter  ended  for  the  time ;  but  in  the  course 
of  that  day  the  writs  were  issued  on  the  two  bills. 


while  shortly  afterwards  a  cross-action  was  brought 
by  the  defendant  for  the  amount  of  his  daim  for 
goods  sold  to  the  plaintiff. 

Mr.  Evans  now  shewed  cause,  and  contended 
that  the  plea  of  tender  was  made  out.  It  was  not 
necessary  to  tender  the  precise  sum  due  to  the 
party  ;  all  that  was  required  was,  that  the  tender 
should  be  unclogged  with  any  condition.  Ever 
since  the  time  of  Wade's  case,  5  Co.  114  b.  to 
the  present  time,  it  had  been  held  to  be  a  good 
tender  to  offer  a  gross  sum  to  the  creditor,  from 
which  he  might  take  that  which  was  actually  due. 

Mr.  Chilton^  on  the  other  hand,  urged  that 
the  evidence  of  the  tender  was  not  such  as  the 
law  would  hold  to  make  out  a  legal  tender.  The 
distinction  was,  that  in  Wade's  case  the  sum 
offered  was  tendered,  while  here  the  sum  offered 
was  not  tendered,  but  something  less,  so  that  the 
plaintiff  was  called  upon  on  the  instant  to  say 
how  much  was  actually  due  to  him. 

Lord  Abinger  thought,  that  under  the  circum- 
stances of  the  parties,  this  was  a  good  and  valid 
tender. 

Rule  discharged. 


2  VICT.  CAP.  XI. 

Sir  Edward's  Suodbn's  Act  for  thb  brtter 
Protection  of  Purchasers  against  Judg- 
ments, Crown  Debts,  Lis  pendens,  and 
Fiats  in  Bankruptcy.     [4ih  June^  1839.] 

Whereas  it  is  desirable  that  further  protection 
should  be  afforded  to  Purchasers  against  Judg- 
ments, Crown  Debts,  and  Lis  pendens:  be  it 
therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  that  no  Judgment 
shall  hereafter  be  docketted  under  the  provisions 
of  an  Act  passed  in  the  fourth  and  fifth  vears  of 
the  reign  of  their  late  Majesties  King  William 
and  Queen  Mary,  intituled  *'  An  Act  for  the 
better  Discovery  of  Judgments  in  the  Courts  of 
King's  Bench,  Common  Pleas,  and  fixchequer,** 
at  Westminster,  but  that  all  such  dockets  shall 
be  finally  closed  immediately  after  the  passing  of 
this  Act,  without  prejudice  to  the  operation  of 
any  judgment  already  docketted  and  entered 
under  the  said  recited  Act,  except  so  ftur  as  any 
such  judgment  may  be  affected  by  the  provisions 
hereinafter  contained. 

II.  And  be  it  enacted,  that  no  judgment 
already  docketted  and  entered  under  the  said  re- 
cited Act  of  their  late  Majesties  King  William 
and  Queen  Mary  shall,  after  the  first  day  of 
August,  one  thousand  eight  hundred  and  forty- 
one,  affect  any  lands,  tenements,  or  hereditaments, 
as  to  purchasers,  mortgagees,  or  creditors,  unless 
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and  ontil  such  memorandum  or  minute  thereof 
as  is  prescribed  in  an  Act  passed  in  the  first  and 
second  jears  of  her  present  Majesty  Queen 
Victoria,  intituled,  "  An  Act  for  abolishing 
Arrest  on  Mesne  Process  and  Civil  Actions, 
except  in  certain  cases;  and  for  extending  the 
Remedies  of  Creditors  against  the  Property  of 
Debtors ;  and  for  amending  the  Laws  for  the 
relief  of  Insolvent  Debtors  in  England,"  shall  be 
left  with  the  senior  Master  of  the  Court  of  Com- 
mon Pleas  at  Westminster,  who  shall  forthwith 
enter  the  same  in  manner  thereby  directed  in 
regard  to  Judgments ;  and  such  officer  shall  be 
entitled  for  any  such  entry  to  the  sum  of  five 
shillings. 

III.  And  be  it  enacted,  that  in  addition  to 
the  entry  by  the  said  last-mentioned  Act,  or  by 
this  Act,  required  to  be  made  in  a  book  by  the 
senior  Master,  of  the  particulars  to  be  contained 
in  every  memorandum  or  minute  left  with  him  of 
any  judgment,  decree  or  order,  rule  or  order,  he 
shall  insert  in  such  book,  the  year  and  the  day 
of  the  month  when  every  such  memorandum  or 
minute  is  so  left  with  him. 

IV.  And  be  it  enacted,  that  all  judgments  of 
any  of  the  superior  courts,  decrees  or  orders 
in  any  Court  of  Equity,  rules  of  a  Court  of  Com- 
mon Law,  and  orders  in  bankruptcy  or  lunacy, 
which,  since  the  passing  of  the  said  recited  Act 
of  the  first  and  second  years  of  the  reign  of  her 
present  Majesty  have  been  registered  under  the 
provisions  therein  contained,  or  which  shall 
hereafter  be  so  registered,  shall,  after  the  expira- 
tion of  &ve  years  from  the  date  of  the  entry 
thereof,  be  null  and  void  against  lands,  tene- 
ments, and  other  hereditaments,  as  to  purchasers, 
mortgagees,  or  creditors,  unless  a  like  memoran- 
dum or  minute  as  was  reqaired  in  the  first  in- 
stance is  again  left  with  the  Senior  Master  of  the 
said  Court  of  Common  Pleas,  within  five  years 
before  the  execution  of  the  conveyance,  settle- 
ment, mortgage,  lease,  or  other  deed  or  instru- 
ment vesting  or  transferring  the  legal  or  equit- 
able right,  title,  estate,  or  interest  in  or  to  any 
such  purchaser  or  mortgagee  for  valuable  con- 
sideration, or  as  to  creditors,  within  five  years 
before  .the  right  of  such  creditors  accrued,  and 
so,  tolies  quotieSi  at  the  expiration  of  every  suc« 
ceedinff  five  years ;  and  the  senior  Master  shall 
forthwith  re-enter  the  same  in  like  manner  as  the 
same  was  originally  entered;  and  such  officer 
shall  be  entitled  for  any  such  re-entry  to  the  sum 
of  one  shilling. 

V.  Provided  also,  and  be  it  enacted,  that  as 
against  purchasers  and  mortgagees  without  notice 
of  any  such  judgment,  decrees  or  orders,  rules  or 
orders  as  aforesaid,  none  of  such  judgments,  de- 
crees or  orders,  rules  or  orders,  shall  bind  or  affect 
any  lands,  tenements,  or  hereditaments,  or  any 
interest  therein,  further  or  otherwise  or  more  ex- 
tensively m  any  respect,  although  duly  regis- 


tered, than  a  judgment  of  one  of  the  superior 
Courts  aforesaid  would  have  bound  such  purchaser 
or  mortgagee  before  the  said  Act  of  the  first  and 
second  vears  of  the  reign  of  her  present  Majesty^ 
where  it  had  been  duly  docketted  according  to 
the  Law  then  in  force. 

VI.  Provided  also,  and  be  it  enacted,  that 
nothing  in  the  said  recited  Act  of  Her  present 
Majesty  nor  in  this  Act  contained,  shall  extend 
to  revive  or  restore  any  judgment  which  shall  be 
extinguished  or  barred,  nor  shall  the  same  extend 
to  afiect  or  prejudice  any  judgment  as  between 
the  parties  thereto,  or  their  representatives,  or 
those  deriving  as  volunteers  under  them. 

VII.  And  be  it  enacted,  that  no  Lis  pendens 
shall  bind  a  purchaser  or  mortgagee  without  ex* 
press  notice  thereof,  unless  and  until  a  memoran- 
dum or  minute,  containing  the  name  and  the  usual 
or  last  known  place  of  abode,  and  the  title,  trade, 
or  profession,  of  the  person  whose  estate  is  in- 
tended  to  be  affected  thereby,  and  the  Court  of 
Equity,  and  the  title  of  the  cause  or  information, 
and  the  day  when  the  bill  or  information  waa 
filed,  shall  be  left  with  the  Senior  Master  of  the 
said  Court  of  Common  Pleas,  who  shall  forthwith 
enter  the  same  particulars  in  a  book  as  aforesaid, 
in  alphabetical  order,  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  such 
Lis  pendens ;  and  such  officer  shall  be  entitled  for 
any  such  entry  to  the  sum  of  two  shillings  and 
sixpence ;  and  the  provisions  herein -before  con- 
tained in  regard  to  tne  re-entering  of  judgments 
every  ^v%  yeaiSf  and  the  fee  payable  to  the  officer 
thereon,  shall  extend  to  every  case  of  Lis  pendens 
which  shall  be  registered  under  the  provisions  of 
this  Act. 

VIII.  And  be  it  enacted,  that  no  judgment, 
statute,  or  recognizance  which  shall  hereuter  be 
obtained  or  entered  into  in  the  name  or  upon  the 
proper  account  of  Her  Majesty,  her  heirs  or  suc- 
cessors, or  inquisition  by  which  any  debt  shall  be 
found  due  to  Her  Majesty,  her  heirs  or  succes- 
sors, or  obligation  or  specialty  which  shall  here- 
after be  made  to  Her  Majesty,  her  heirs  or  suc- 
cessors, in  the  manner  directed  by  an  Act  passed 
in  the  thirty-third  year  of  the  reign  of  His  late 
Majesty  King  Henry  the  Eighth,  intituled '<  The 
Erection  of  the  Court  of  Surveyors  of  the  King's 
Lands,  and  the  Names  of  the  Officers  there,  and 
their  Authority,"  or  any  acceptance  of  office  which 
shall  hereafter  be  accepted  by  officers  whose  lands 
shall  thereby  become  liable  for  the  payment  and 
satisfaction  of  arrearages  under  the  provisions  of 
the  Act  passed  in  the  thirteenth  year  of  the  reign 
of  Her  late  Majesty  Queen  Elisabeth,  intituled 
*'  An  Act  to  make  the  Lands,  Tenements,  Goods, 
and  Chattels  of  Tellers,  Receivers,  et  csetera, 
liable  to  the  Payment  of  their  Debts,"  shall  affect 
any  lands,  tenements,  or  hereditaments,  as  to  pu> 
chasers  or  mortgagees,  unless  and  until  a  memo- 
randum or  minute,  containing  the  name  and  the 


Digitized  by 


Google 


106 


Sir  JSdmard  8ugden*8  Act. 


usual  or  kttt  place  of  abode,  and  the  title,  trade, 
or  profession,  of  the  person  whose  estate  is  in- 
tended to  be  affected  thereby,  and  also  in  the  case 
of  any  judgment  the  Court  and  the  title  of  the 
eause  in  which  such  judgment  shall  have  been 
obtained,  and  the  date  of  such  judgment,  and  the 
amount  of  the  debt,  damages,  and  costs  thereby 
recovered,  and  also  in  the  case  of  a  statute  or  re- 
cognizance, the  sum  for  which  the  same  was  ac- 
knowledged, and  before  whom  the  same  was 
acknowledged,  and  the  date  of  the  same,  and  also 
in  the  case  of  an  inquisition  the  sum  thereby 
found  to  be  due,  and  the  date  of  the  same,  and 
also  in  the  case  of  an  obligation  or  specialty  the 
sum  in  which  the  obligee  shall  be  bound,  or  for 
which  the  obligation  or  specialty  shall  be  made, 
and  the  date  of  the  same,  and  also  in  the  case  of 
acceptance  of  office  the  name  of  the  office  and  the 
time  of  the  officer  accepting  the  same,  shall  be 
left  with  the  Senior  Master  of  the  said  Court  of 
Common  Pleas,  who  shall  forthwith  enter  the 
same  particulars  in  a  book,  to  be  intituled  <'  The 
Index  to  Debtors  and  Accountants  to  the  Crown," 
in  alphabetical  order,  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  such 
jo^ment,  statute,  or  recognizance,  inquisition, 
obligation,  or  specialty,  or  the  acceptance  of  any 
office ;  and  such  officer  shall  be  entitled  for  any 
such  entry  to  the  sum  of  two  shillings  and  six- 
pence ;  and  all  persons  shall  be  at  liberty  to  search 
the  same  book,  and  also  the  other  book  to  be  kept 
according  to  the  provisions  of  the  said  recited  Act 
of  the  first  and  second  years  of  the  reign  of  her 
present  Majesty,  or  either  of  the  said  books,  on 
payment  of  the  sum  of  one  shilling,  whether  one 
onlv  or  both  of  the  said  books  shall  be  searched, 
and  no  multiplication  of  books  is  to  increase  the 
fee. 

IX.  And  be  it  enacted,  that  whenever  a  quietus 
shall  be  obtsdned  by  a  debtor  or  accountant  to  the 
Crown,  and  an  office  copy  thereof  shall  be  left 
with  the  Senior  Master  of  the  said  Court  of  Com- 
mon Pleas,  together  with  a  certificate,  signed  by 
the  Accountant^General,  that  the  same  may  be 
registered,  the  said  Master  shall  forthwith  enter 
the  same  in  the  said  book  of  debtors  and  account- 
ants to  the  Crown,  in  alphabetical  order,  by  the 
name  of  the  person  whose  estate  is  intended  to 
be  discharged  by  such  quietus,  with  the  date,  and 
shall  for  any  such  entry  be  entitled  to  a  fee  of 
two  shillings  and  sixpence. 

X.  And  whereas  il  is  expedient  to  make  fur- 
ther provision  for  the  discharge  of  an  estate  be- 
longing to  a  debtor  or  accountant  to  the  crown, 
from  the  claim  of  the  crown  in  the  hands  of  a 

{lurchaser  or  mortgagee,  although  the  debt  or 
iability  shall  not  be  fully  discharged ;  be  it 
therefore  enacted,  that  it  shall  be  lawful  for  the 
Commissioners  of  her  Majesty^s  Treasury  of  the 
United  Kingdom  of  Great  Britain  and  Ireland 


for  the  time  being,  or  any  three  of  them,  by  writ- 
ing under  their  hands,  upon  pimnent  of  such 
sums  of  money  as  they  may  think  fit  to  require 
into  the  receipt  of  her  Miuesty*8  Exchequer,  to 
be  applied  in  liquidation  ol  the  debt  or  liability 
of  any  debtor  or  accountant  to  the  crown,  or 
upon  such  other  terms  as  they  may  think  proper, 
to  certify  that  any  lands,  tenements,  or  heredita- 
ments of  any  such  crown  debtor  or  accountant 
shall  be  held  by  the  purchaser  or  mortgagee  or 
intended  purchaser  or  mortgagee  thereof,  his  or 
their  heirs,  executors,  administrators,  and  as- 
signs, wholly  exonerated  and  dischargc^i  from  all 
further  claims  of  her  Majesty,  her  heirs  or  suc- 
cessors, for  or  in  respect  of  any  debt,  daim,  or 
liability,  present  or  future,  of  the  debtor  or  ac- 
countant to  whom  such  lands,  tenements,  or 
hereditaments  belonged,  or,  in  cases  of  leases  for 
fines,  to  certify  that  the  lessees,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  shall  hold  so 
exonerated  and  discharged,  without  prejudice  to 
the  rights  and  remedies  of  the  Crown  against  the 
reversion  of  the  lands,  tenements,  or  heredita- 
ments comprised  in  any  such  leases,  and  the 
rents  and  covenants  reserved  and  contained  by 
and  in  the  same  ;  and  thereupon  the  same  lands, 
tenements,  or  hereditaments  shall  respectively  be 
held  accordingly  wholly  exonerated  and  dis- 
charged as  aforesaid,  but  in  the  cases  of  leases 
without  prejudice  as  aforesaid. 

XL  Provided  also,  and  be  it  enacted,  that  any 
such  certificate,  or  the  discharge  of  any  such 
lands,  tenements,  or  other  hereditaments  by  vir- 
tue of  this  Act,  shall  in  nowise  impeach,  lessen, 
or  affect  the  right  or  power  of  her  Majesty*  her 
heirs  or  successors,  to  levy  the  whole  of  any 
debt  or  demand  which  may  at  any  time  be  due 
from  any  such  debtor  or  accountant  to  the  Crown 
out  of  or  from  any  other  lands,  tenements,  or 
hereditaments  which  would  have  been  liable 
thereto  in  case  no  such  certificate  had  been 
granted  and  no  such  discharge  had  been  obtained. 

XII.  And  whereas  it  is  expedient  that  further 
provision  should  be  made  for  the  protection  of 
purchasers  against  secret  Acts  of  Bankruptcy 
and  fiats  in  bankruptcy  ;  be  it  therefore  enacted, 
that  all  conveyances  by  anv  bankrupt  bond 
fide  made  and  executed  before  the  date  and 
issuing  of  the  fiat  against  such  bankrupt  shall  be 
valid,  notwithstandmg  any  prior  Act  of  Bank- 
ruptcy by  him  committed,  provided  the  person  or 
persons  to  whom  such  bankrupt  so  conveyed  had 
not  at  the  time  of  such  conveyance  notice  of  any 
prior  Act  of  Bankruptcy  by  him  committed. 

XIII.  And  be  it  enacted,  that  no  purchase 
from  any  bankrupt  bond  fide  and  for  valuable 
consideration,  where  the  purchaser  had  notice  at 
the  time  of  such  purchase  of  an  Act  of  Bank- 
ruptcy by  such  bankrupt  committed,  shall  be 
impeached  by  reason  thereof,  unless  the  Corn- 
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mission  against  sttch  bankrupt  shall  have  been 
sued  out  within  twelve  months  after  such  Act  of 
Bankruptcy. 

XIV.  And  be  it  enacted  that  this  Act  shall 
not  extend  to  Ireland. 
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as  by  the  statute  passed  in  the  second  vear  of 
our  reign,  you  are  authorized  and  required  to  do 
in  this  behalf;  and  in  what  manner  you  shall 
have  executed  this  our  writ,  make  appear  to  us 
in  our  said  Court,  immediately  after  the  execu- 
tion thereof.     And  have  there  then  this  writ. 

Witness  ourself  at  Westminster  the  day 

of  in  the  year  of  our  reign. 


FORMS  OF  WRITS. 

NO.  III. 
Writ  of  Fieri  Fadas,  on  a  Decree  or  Order 
of  the  Court  of  Chancery  for  Payment  of 
money  and  Costs, 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith. 

To  the  Sheriff  of  Greeting. 

We  command  you  that  of  the  goods  and 
chattels  of  C.  D.  in  your  bailiwick  you  cause  to 
be  made  the  sum  of  £  •  which  said  sum 

of  money  was  lately  before  us  in  our  High  Court 
of  Chancery,  in  aceruin  cause,  or  certain  causes 
(as  the  case  may  be)  wherein  A.  B  is  plaintiff, 
and  C.  D.  is  defendant,  or,  in  a  certain  matter 
there  depending,  intituled,  *'  In  the  matter  of 
E.F."  {as  the  case  may  be),  by  a  decree,  or 
order,  (as  the  case  may  be)  of  our  said  Court, 
bearing  date  the  dav  of  ,  decreed  or  ordered 
{as  the  case  may  be)  to  be  paid  by  the  s^d 
C.  D.  to  A.  B.  together  with  certain  costs  in 
the  said  order  mentioned,  and  which  costs  have 
been  taxed  and  allowed  bv  G.  H.  Esquire,  one 
of  the  Masters  of  our  said  Court  at  the  sum  of 
of  £  >  as  appears  by  the  certificate  of  the  said 
Master,  dated  the       day  of  and  that  of  the 

goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick  you  further  cause  to  be  made  the  said 
sum  of  £  (a),  together  with  interest  at  the  rate 
of  iS4.  per  centum  per  annum,  on  the  said  sum 
of  £       ,  {b)  from  the  day  of  (c) 

and  on  the  said  sum  of  ,  (a)  from  the  day 
of  ,  (d)  and  that  you  have  that  money  and  in- 
terest before  us,  in  our  said  Court,  immediately 
afler  the  execution  hereof,  to  be  paid  to  the  said 
A.B.  in  pursuance  of  the  said  decree  or  order  (a« 
the  case  may  be).  And  that  you  do  all  such  things 


No.  IV. 

Writ  of  Fieri  Facias,  on  a  Decree  or  Order 

of  the  Court  of  Chancery  for  Payment  of 

Money,  Interest,  and  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chat- 
tels of  C.  D.  in  your  bailiwick,  you  cause  to  be 


made  the  sum  of  j£ 


and  also  interest 


the 


(a)  The  Costs.  (&)  The  Money. 

Cc)  The  date  of  the  order,  or,  if  that  were  prior  to 

e  Ut  October,  1888,  say,  "  from  the  let  day  of  Oc- 


thereon,  at  the  rate  of  £i.  per  centum  per  annum, 
from  the  day  of  (a),  which  said 

sum  of  mon^  and  interest  were  lately  before  us 
in  our  High  Court  of  Chancery,  in  a  certain  cause, 
or  ceruin  causes  (as  the  case  may  be),  wherein 
A.  B.  is  plaintiff,  and  C.  D.  is  defendant,  or  in 
a  certain  matter  there  depending,  intituled,  "  In 
the  matter  of  E.  F."  {as  the  case  may  be)  by  a 
decree  or  order  (as  the  case  may  be)  of  our  said 
Court,  bearing  oate  the         day  of  , 

decreed  or  ordered  {ai  the  case  may  be)  to  be 
paid  by  the  said  CD.  to  A.  B.,  together  with 
certain  costs  in  the  said  order  mentioned,  and 
hich  costs  have  been  taxed  and  allowed  by 
G.  H.  esquire,  one  of  the  Masters  of  our  said 
Court,  at  the  sum  of  £  >  as  appears  by 

the  certificate  of  the  said  Master,  datea  the 
day  of  ,  and  that  of  the  ^oods  and 

chattels  of  the  said  C.  D.  in  your  bailiwick  you 
further  cause  to  be  made  the  said  sum  of  £ 
together  with  interest  thereon  at  the  rate  afore^ 
said,  from  the  day  of  (6)  and  that 

you  have  that  money  and  interest  before  us,  in  our 
said  Court  immediately  after  the  execution  here- 
of, to  be  paid  to  the  said  A.  B.  in  pursuance  of 
the  said  decree  or  order  {as  the  case  may  be). 
And  that  you  do  all  such  things  as  by  the  sta- 
tute passed  in  the  second  year  of  our  reign,  you 
are  authorized  and  required  to  do  in  this  behalf, 
and  in  what  manner  you  shall  have  executed  this 
our  writ,  make  appear  to  us  in  our  said  Court 
immediately  after  the  execution  thereof.  And 
have  there  then  this  writ. 
Witness,  &c. 


tober,  1888.  .„  ..  ^.   ^ 

(d)  The  date  of  the  Master's  certificate,  or,  if  that 
were  prior  to  the  Ist  of  October,  1838,  say,  *'  from  the 
1st  day  of  October,  1838.** 


(a)  The  day  mentioned  in  the  order. 
(h)  The  date  of  the  Master's  certificate  of  taxation, 
or  if  that  were  prior  to  the  Ist  of  October,  1888,  say, 
'<  trom  the  1st  day  of  October,  1888." 
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QUESTIONS 

Put  bt  the  Examiners  to  Applicants  for  ABitissioN  as  Attornibs  at  rnt 

Examination.— Trinity  Term,  1889. 


I.    PRELIMINARY. — AS   USUAL. 

II.  COMMON    AND    STATUTE    LAW,    AND   PRAC- 
TICE OF  THE  COURTS. 

4.  Describe  the  commencemeDt  of  an  action  at 
Comtnon  Law? 

5.  How  long  does  a  writ  of  sammons  remain 
in  force,  and  how  may  it  be  continued, — 
and  on  what  days,  ana  at  what  hours,  can 
it  be  served  ? 

6.  From  what  time  is  a  declaration  deemed  to 

be  filed? 

7.  Within  what  time  most  application  be  made 
to  a  coart  or  judge  to  set  aside  any  pro- 
ceeding for  irregularity  ? 

8.  What  are  the  most  common  grounds  for 
setting  aside  a  declaration  for  irregularity  ? 

9.  When  a  defendant  is  under  the  usual  terms 

of  **  pleading  issuably,  rejoining  gratis^ 
and  takine  short  notice  of  trials*  what  is 
understood  by  those  terms  respectively? 
And  what  distance  from  London  makes 
a  country  cause ;  and  how  does  the  notice 
of  trial  differ  in  a  town  and  country  cause  ? 

10.  When  it  is  sought  to  arrest  or  detain  a  de- 
fendant under  the  provisions  of  the  act  for 
the  abolition  of  arrest  on  mesne  process, 
what  is  necessary  to  be  stated  in  the  affidavit? 

1 1 .  What,  in  such  case,  is  the  first  process  to  be 
taken  out  ? 

12.  Must  the  affidavit  to  hold  to  bail,  since  the 
passing  of  that  act,  be  entitled  in  the  cause 
or  not  ? 

13.  Can  any  thing  besides  goods  be  levied  or 

charged  in  execution  under  that  act  ?  and 
if  so,  state  what  and  in  whose  hands,  and 
by  what  form  of  proceeding? 

14.  Can  an  infant  execute  a  cognovit  ? 

15*  What  are  the  cases  in  which  the  courts 
grant  a  rule  of  interpleader  at  the  instance 
of  the  Sheriff*? 

16.  What  is  the  meaning  of  ^'  withdrawing  a 
juror?"  and  what  effect  has  it  ? 

17.  Within  what  time  must  a  motion  for  a  new 
trial  be  made  ? 

1 8.  State  some  of  the  cases  in  which  the  courts 

will  grant  a  new  trial ;  and  in  actions  for 
the  recovery  of  debts  what  is  the  amount 
recovered  under  which  a  motion  for  a  new 
trial  is  prohibited,  and  what  is  the  rule  on 
writs  of  trial  before  the  Sheriff? 

111.  CONVEYANCING. 

19.  What  is  an  estate  in  joint  tenancy,  and  what 

is  a  tenancy  in  common  ? 

20.  What  ismeant  by  absolute  covenants  for  title  ? 

2 1 .  In  what  respects  do  freeholds  and  copyholds 

principally  differ  in  regard  to  alienation  ? 


22.  Is  the  assignee  of  a  lease  to  any,  and  what 
extent,  liable  to  the  lessor  under  the  cove- 
nants of  the  lessee  ? 

23.  Is  a  sub  lessee  to  any,  and  what  extent, 
liable  to  the  original  lessor  under  the  cove^ 
nants  of  the  lessee  in  the  original  lease  ? 

24.  State  the  principal  points  in  which  the  law 
relating  to  wills  was  altered  by  a  late  sUtute. 

25.  Is  a  rent-charge  payable  to  the  rector  or 
vicar  under  the  fithe  Commutation  Act 
fixed,  or  does  it  yary  ?  and  if  it  varies,  how 
is  the  amount  to  be  ascertamed  ? 

26.  What  is  Simony  ? 

27.  In  what  cases,  and  in  fiivour  of  what  persons, 

are  bonds  or  covenants  to  resign  a  living 
legal? 

28.  In  what  cases  is  enrolment  essential  to  the 
validity  of  a  grant  of  annuity,  and  in  what 
cases  not? 

29.  State  the  advantages  of  some  of  the  principal 
clauses  in  the  late  enactment  vrith  respect  to 
judgments. 

30.  How  do  indentures  of  lease  and  release  ope- 
rate to  pass  the  legal  fee  ? 

31.  What  are  contingent  remainders?  and  in 
what  cases  may  they  be  defeated  ?  and  in 
what  not? 

32.  Does  the  word  <'  grant"  in  a  conveyance  im- 
ply in  all,  or  in  any  and  what  cases,  a  war- 
ranty of  title  ? 

33.  By  what  assurance,  if  any,  can  a  married 
woman  effectually  dispose  of  her  interest  in 
real  or  personal  estate  ? 

IT.    EQUITY  AND  PBACTICE  OF  THE  COCBTB. 

34.  Within  what  time  is  a  plaintiff*,  who  has  de- 
livered exceptions  to  a  defendant's  answer 
for  insufficiency,  bound  to  obtain  an  order 
referring  such  exceptions  to  the  roaster  ? 

35.  What  time  has  a  defendant  for  referring  the 
plaintiff*'s  bill  for  impertinence  ? 

36.  what  time  has  a  plaintiff  for  referring  the 
answer  of  a  defendant  for  impertinence  ? 

37.  If  the  answer  be  found  impertinent,  vrithin 
what  time  must  the  plaintiff  deliver  excep- 
tions for  insufficiency  ? 

38*  Can  a  cause  be  set  down  for  hearing  on 
further  directions  by  a  defendant  ? 

39.  If  a  person  not  a  party  take  proceedings  in  a 
cause,  and  be  ordered  to  pay  to  or  receive 
from  a  party  in  the  cause  costs  in  respect  to 
such  proceedings,  how  are  those  costs  reco- 
vered by  or  from  such  person  ? 

40.  Must  a  subpoen&  ad  testificandum  be  served 
personally  on  a  witness,  or  vrill  the  mere 
leaving  it  at  his  house  be  sufficient  ? 

41.  Are  there  any  cases  in  which  one  party  may 
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examine  another  party  to  a  anit  as  a  witness  ? 
If  sOy  give  instances  in  which  such  exami- 
nation can  take  place,  and  to  what  extent  ? 

42.  What  affidavit  must  a  plaintiff  make  on  filing 
a  bill  of  interpleader  1 

43.  Can  a  defendant  move  to  dismiss  a  bill  filed 
for  discovery  only,  and  not  for  relief? 

44.  If  a  husband  seek  to  recover  property  in  right 
of  his  wife,  will  the  Court  impose  any,  and, 
if  so,  what  terms  on  the  husband  in  favour 
of  the  wife  with  respect  to  such  property  ? 

45.  Will  or  will  not  a  Court  of  Equity  decree  a 
specific  performance  of  an  agreement  for  re- 
ference to  arbitration  ?  and  give  the  reason 
for  your  answer  ? 

46.  A.,  being  an  attorney,  agrees  to  sell  his 
busuiess  to  B,  Is  or  is  not  this  such  an 
agreement  as  a  Court  of  Equity  will  enforce  ? 
and  give  the  reason  for  your  answer. 

47.  If  a  testator  by  his  will  charge  his  real  es- 
tates with  the  payment  of  his  debts,  will  or 
will  not  such  a  devise  have  any,  and  if  any, 
what  effect  on  a  debt  which  had  been  previ- 
ously barred  by  the  Statute  of  Limitations  ? 

48.  Will  a  tenant  covenanting  with  his  landlord 
to  repair  his  premises  (damage  by  fire  ex- 
cepted) continue  liable  on  the  covenant  for 
payment  of  rent  after  the  premises  are  de- 
stroyed by  fire;  or  will  a  Court  of  Equity 
interfere  by  injunction  to  prevent  the  land- 
lord from  suing  for  the  rent  ? 

V.    BANKBUPTCT   AND    PRACTICE  OF   THE 
COUttTS. 

49.  When,  and  by  what  means,  were  the  Court 
of  Review,  and  the  present  Commissioners' 
Courts  established  ? 

50.  What  is  the  character  and  duty  of  an  official 
assignee,  and  how  is  he  appointed  1 

51 .  What  acts  of  a  trader,  with  any  and  what 
intent  concerning  his  creditors,  are  deemed 
Acta  of  Bankruptcy  ? 

52.  What  is  the  effect  of  a  declaration  of  In- 

solvency, and  within  what  time  must  a  fiat 
founded  thereon  be  issued  ? 

53.  What  evasions  by  a  trader  of  his  creditors 
are  deemed  absenting^  within  the  meaning 
of  the  statute  ? 

54.  Must  the  petitioning  creditor's  debt  have 
been  contracted  before  the  act  of  bank- 
ruptcy ? 

55.  Will  a  debt  barred  by  the  stotute  of  Hmitap 

tions  support  a  fiat  ? 

56.  What  proceedings  must  be  taken  to  obtain 

a  fiat? 

57.  In  case  a  fiat  be  issued  on  an  insufficient 

act  of  bankruptcy,  can  it  be  proceeded 
with  on  some  other,  and  what  act  of  bank- 
ruptcy? 

58.  If  a  bankrupt  be  a  debtor  to  the  Crown, 


109 

what  steps  should  be  taken  to  protect  hb 
property  from  process  of  extent  ? 

59.  Are  any  and  what  notices  to  be  given  by 
either  party  in  a  suit  of  equity,  where  it  is 
intended  to  dispute  the  validity  of  the  fiat  ? 

60.  State  the  steps  to  be  severally  taken,  with  a 
view  to  proof  upon  a  bankrupt's  estate,  by 
legal  and  equitable  mortgagees  ? 

61.  Is  the  mortgagee  of  a  bankrupt  entitled  in 

any  and  what  case  to  carry  on  the  computa- 
tion of  interest  on  his  mortgage  beyond  the 
date  of  the  fiat? 

62.  Are  there  any  and  what  contracts,  made 
after  an  act  of  bankruptcy,  that  are  deemed 
valid? 

63.  In  case  a  purchaser  from  a  trader  has  had 
notice  of  an  act  of  bankruptcy,  will  the 
transaction  be  valid  after  any  and  what 
length  of  time  ? 

VI.   CRIMINAL   LAW  AND   PROCEEDINGS  BEFORE 
JUSTICES  OF  THE  PB.%CE. 

64.  For  what  offence  is  a  private,  as  well  as 
public,  remedy  afforded  ? 

^5.  In  order  to  a  conviction  for  murder,  must  the 
mode  in  which  the  offence  is  alleged  to  have 
been  perpetrated  be  proved  ? 

66.  Are  there  any  and  what  cases  of  robbery 
punishable  with  death  ? 

67.  To  what  counties  does  the  Jurisdiction  of 
the  Central  Criminal  Court  extend  ? 

68.  Are  the  powers  of  the  quarter  sessions  in  the 
district  of  the  Central  Criminal  Court  re- 
stricted in  any  and  what  respects  ? 

69.  What  offences  are  within  the  jurisdiction  of 
justices  of  the  peace  at  quarter  sessions  f 

70.  How  manv  justices  of  the  peace  must  be 
present  to  hold  a  court  of  quarter  sessions  ? 

7 1 .  Can  any  and  which  of  the  decisions  of  the 
justices  at  quarter  sessions  be  reviewed? 
and  how  ? 

72.  Of  what  number  must  a  grand  jury  con- 

sist, and  how  many  must  agree  in  finding  a 

73.  What  is  the  difference  between  an  indict- 
ment and  a  criminal  information  ?  and 
describe  the  different  kinds  of  criminal  in- 
formation. 

74.  Are  there  any  and  what  malicious  injuries 
liable  to  summary  conviction ;  and  is  the 
punishment  increased  to  any  and  what  ex- 
tent on  the  repetition  of  the  offence  ? 

75.  Are  there  any  and  what  conspiracies  regard- 
ing which  any  and  what  number  of  justices 
of  the  peace  have  jurisdiction  ? 

76.  What  is  a  riotous  meeting,  and  of  what 
number  must  it  consist  ? 

77.  What  should  be  done  by  a  justice  of  the 
peace  in  case  of  a  riot  ? 

78.  What  is  the  mode  of  proceeding  against 
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Articled  Clerks. 


magistrates  guilty  of  partiality  in  the  admi- 
nistration of  justice  ? 

It  appears  that  108  attended   this  examina- 
tion ;   10.5  were  considered  qualified,  and  the  re-  | 
roaining  three  were  rejected.  { 

GENTLEMEN  CALLED  TO  THE  BAR, 

By  the  Honourable  Society  of  the  Middlb 

Templb,  I 

Ikuter  Term,  1839, 

James  Abraham  Foot 
Charles  Egan. 


Charles  Douglas  Stewart* 
Charles  Simpson. 
Thomas  Eaton. 
William  Speed. 
John  Glasgow  Grant. 
John  Jones. 
James  Anderson. 
John  Nash  Tyndale. 
John  Lawson  Kennedy. 
Alexander  Crichton. 
Thomas  Young  Prior. 
William  Maoonbrey. 
Charles  Lloyd. 
George  Bowyer. 
Edmund  Welsh. 


ARTICLED  CLERKS  APPLYING  TO  BE  ADMITTED  ATTORNIES 
In  Michaelmas  Term,  1839. 

Queen's  Bench. 
(Concluded  from  page  96.) 

Clerk's  Name  and  Residence.  To  whom  articled  or  assigned. 

Stevens,  Frederic,  49,   Old  Broad-street ;  and  Stevens,  William,  Queen-street,  Cheapside. 

Great  Russell-street. 

Strick,  Edward,  26,  Gloucester-street,  Queen-  Williams,  John,  Swansea;   assigned  to  Price, 

square ;  and  Swansea.  John  Jackson,  Swansea. 

Snell,  George  Wells,  Launceaton.  Morgan,  William  Thalressen,  Launceston. 

Simpsou^George Septimus, 39, Wakefield-street,  Atkinson,  Thomas,   Peterborough;  assigned  to 

Brownlow-street ;  and  Peterborough.  Morris,  Evan,  Temple. 

Smith,  Robert,  10,  Chapel-place,  Vere-street.  Dean,  William,  Guilmbrd-street. 

Twining,  Daniel,  the  younger,  Bedford.  Pearae,  Theed,  the  younger,  Bedford. 

Thompson,  John,  19,  Comptou-street,  Shrews-  Burley,  Walter,  Shrewsbury;  assigned  to  Scarth, 

bury ;  and  1 8,  Castle-street.  Jonathan,  Shrewsbury. 

Tuson,  Henrv,  the  younger,  15,  Great  Russell-  Tuson,  Henry,  Northover. 

street;  and  Northover. 

Teale,    William,  98,   Upper   Stamford- street ;  Bar,  Robert,  Leeds. 

and  Leeds. 

Tillett,  Jacob  Henry,  Norwich.  Staff,  John  Rising,  Norwich. 

Turner,  Wm.  Cullen,  31,  BartlettVbuildings ;  Ormond,  William,  Wantage. 

Wantage ;  Shepton-ou-Sherwell;  and  South- 
ampton-buildings. 

Tomlin,  Ottiwell,  the  younger,  30,  Momington-  Tomlin,    Ottiwell,  the  elder,    Richmond ;    as- 

place;  and  Richmond.  signed  to   Williamson,  Jas.,  Verulam-build- 

ings. 

Twisden,  Thomas  Edward,  50,  Burton-street,  Partridge,  James,  Tiverton. 

St.   Pancras ;  Halberton  ;  Gloucester-street ; 

and  Wobum-buildings. 

Vyner,  Charles  James,  33,  Southampton-row ;  Becke,  Simon  Adams,  Lothbury. 

Wigan ;   Lincoln's-inn-fields ;   and  Norfolk- 
street. 

Wight,  Thomas,  Kinswinford ;  and  Dudley.  Robinson,  William,  Dudley. 

Wormald,  William,  Leeds.  Beaver,  Timothy,  Wakefield. 

Wells,  William,  52,  Gbucester-street,  Queen-  Wells,    William  Bury,    and    Bishop,    Henry, 

rire;  Dursley;  and  Arundel-street.  Dursley. 

ms,  Lewis  Walter,  Walbrook.  Clare,  Ambrose,  Frederick's-place,  and  5,  Broad- 
street-buildings. 

Walker,  Willoughby  Newton,  14,  Bedford-sq.  Harrison,  Edwvd,  Southampton-buildings. 

Worsley,  Jonathan,    Sanctuary,    Westminster ;  Carthew,  Thomas,  Woodbridge. 
and  Woodbridge. 
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Watson,  George  Henry,  York.  Hodgson,  Thomas,  York. 

Watson,  Richard  T.  Bundle,  25,  Princes-streety  Ogle,  George,  Great  Winchestez^stnet. 

Cavendish-square. 

Yetts,    Joseph    Muskett,    5,    Warwick-court ;  Palmer,  Nathaniel,  Great  Yarmouth ;  assigned 

Great  Yarmouth;  3,  Montpelier  row.  South         to  Jackson,  Bohert,  Bedford-row. 

Lamheth. 

Yockney,  John,  20,  Torrington-square.  Moseley,  Thomas,  13,  Bedford-street. 


Aittinojf  of  tiif  Courtx. 

QUEEN'S  BENCH. 
Trinity  Term,  2nd  Victoria. 

The  Court  will  sit  in  banco  daily  till  the  22nd 
of  June. 

The  London  adjournment-day  at  Nisi  Prius 
is  fixed  for  Monday,  June  24. 

This  Court  will,  on  the  13th  day  of  June 
next,  hold  Sittings,  and  will  proceed  in  disposing 
of  the  business  in  the  New  Trial  paper  on  the 
13th,  14th,  )5th,  1 7th,  18th,  and  19th  of  the 
said  month,  and  in  the  Special  paper  on  the  20th 
and  2]  St,  and  in  the  Crown  paper  on  the  22nd 
of  June,  and  on  the  last- mentioned  day  will  give 
judgment  in  cases  previously  argued. 

COMMON  PLEAS. 
Trinity  Term,  2nd  Victoria. 

The  London  adjournment -day  is  fixed  for 
Tuesday,  June  25. 

The  Court  of  Error  from  the  Common  Pleas 
to  the  Exchequer  Chamber  is  fixed  for  Monday, 
June  24. 

This  Court  will,  on  the  13th  day  of  June 
instant,  hold  Sittings,  and  will  proceed  in  dis- 
posing of  the  business  now  pending  in  the  paper 
of  New  Trials^  and  in  the  Special  paper  of  this 
Court  on  the  same  13th,  and  on  the  14th  and 
1 5th  days  of  June  following,  and  also  on  the 
19th  and  three  following  days  of  the  same 
month,  commencing  with  the  Country  New 
Trials. 

EXCHEQUER  OF  PLEAS. 

• 

Sitting  in  Middlesex  and  London,  before  the 
Right  Hon.  Jambs  Lord  Abinoer,  Chief 
Baron  of  Her  Majesty's  Court  of  Exchequer, 
after  Trinity  Term,  1839. 

MIDDLESEX. 

Common  Juries. — Thursday,  June  1 3  ;  Fri- 
day, 14. 

Kevenue  and  Common  Juries  (Customs). — 
Saturday,  June  15. 

Revenue  and  Common  Juries  (Excise).-— 
Monday,  June  17. 

Special  and  Common  Juries. — Tuesday,  June 
18  ;  Wednesday,  19;  Thursday,  20. 


Common  Juries. — Friday,  June  21  ;  Satur- 
day, 22. 

LONDON. 

To  Adjourn  only, — Friday,  June  1 4. 

Adjournment-day,  Common  Juries. — Mon* 
day,  June  24. 

Common  Juries. — ^Tuesday,  June  25  ;  Wed- 
nesday, 26. 

Special  and  Common  Juries.  —  Thursday, 
June  27  ;  Friday,  28 ;  Saturday,  29 ;  Monday, 
July  1. 

Common  Juries. — ^Tuesday,  July  2  ;  Wednes- 
day, July  3. 

N.B« — The  Court  will  not  sit  in  London  on 
Friday,  June  14j  but  will  be  adjourned  to  Mon- 
day, the  24th. 

This  Court  will,  on  the  13th  day  of  June 
next,  hold  Sittings,  and  will  proceed  in  disposing 
of  the  business  in  the  Special  paper  on  the 
same  day,  and  on  the  following  day,  namely,  the 
14th  ot  June;  and  on  the  same  14th  ^y  of 
June,  and  on  the  15th,  19th,  20th,  21st,  and 
22nd  days  of  the  same  month  will  proceed  in 
disposing  of  the  business  now  pending  in  the 
paper  of  New  Trials. 

QUEEN'S  BENCH  SITTINGS. 
At  Nisi  Prius.— After  Trinity  rmw,1839. 

MIDDLESEX. 

Wednesday  July  3  }  ^"f^^""^  "^^^  ^^^^^ 
5f 


Thursday  . 
Friday  .  . 
Satuiday  . 

Monday  July  8 
Tuesday  ...  9! 
Wednesday.  .  10 
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Common  Juries. 


Special  Juries. 


Friday      June 

Monday   .  .  . 

Tuesday  .  .  . 
Wednesday.  . 
Thursday .  .  . 
Friday  .... 
Saturday  .  .  . 
Monday  July 
Tuesday  .  .  . 


"I 


LONDON. 

For  Causes,    with   Judg- 
ment, if,  &c.  only. 


n^  (  Adjournment  day,  Common 
^      Juries. 


Common  Juries. 
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Business  of  the  Courts^  j«. 


%uninti»  of  tiie  €mixt%. 

VICE^HANCELLOR'S  COURT. 

Short  causes  and  anopposed  petitions. 
After  the  petitions — reach  t.  Pigoa,  cause  by 
order — Clough  ▼.  Lambert,  ditto. 
And  motions. 


BOLLS'  COURT. 

The  Master  of  the  Rolls  will  sit  on  Monday 
Jane  17. 

COURT  OF  QUEEN'S  BENCH. 
Sittings  in  Banco, 

COURT  OP  COMMON  PLEAS. 

Middlesex  Common  Juries. 

Broad  v.  Usher — Glenny  v.  Murray — Mac- 
donaldv.  Weldon--Park  v.  Soott— M'Gregor 
V.  The  Same—  Walkington  v.  Davis — Evans  v. 
Moon — Harris  v.  Goodwin — Geils  v.  Hitch- 
eo<^ — Hayward  v.  Evans — Park  v.  Montagu. 

COURT  OF  EXCHEQUER. 

Middlesex  Common  Juries. 

Harrison  v.  Francis — Blofield  v.  Goodridge — 
Soden  ▼.  Haskew — Kingston  v.  Armstrong — 
Pii^h  y.  KeiT — Bond  v.  Carter — ^Lyddon  v. 
Barrett — Pentey  v  ArundeU — White  v.  Bngg — 
MuUy  V.  Slater — Thames  Haven  Dock  Com- 
pany v.  Hull— Amott  V.  Ongley. 

EQUITY  EXCHEQUER. 

For  Judgment. 
Keys  V.  Williams^  further  directions. 

Petitions, 

Re  Eastern  Counties  Railway — Re  Commer- 
cial Railway — Essington  v.  Viveash — Unett  v. 
Proctor — Re  Chester  and  Crewe  Rulway  (2) — 
Re  Midland  Counties  Railway — Brown  v.  Wil- 
liams. 

After  the  petitions,  motions. 


NOTICE  TO  CORRESPONDENTS. 

F.  J.  C. — The  Covenant  does  not  run  with 
any  land. 

Adotphus. — Under  consideration. 

C.Bi.*— -We  think  that  your  answer  to  Prob. 
13«  VoL  1«  irilVhe  pore,  complete  if  it  be  made 


to  embnKse  the  necessary  proceedings  where  a 
defendamt  cannotjbe  served  wiik  process, 

STOCK DALB  V.  BANSASD. 

Our  limited  space  compels  us,  much  aguiist 
our  wish,  to  give  the  whole  of  these  interestbg 
and  important  proceedings  in  a  very  di^ointed 
state.  We  have  at  length  condoded  the  speech 
of  the  Attorney-General,  and  we  shall  follow  it 
up  with  the  judgment  and  subsequent  proceed- 
ings. 


Just  Published,  price  ^1.  5s.  bds. 

Dedicated  by  Command  of,  and  recently  presented 

to.  Her  Majesty  Queen  Victoria, 

^COMMENTARIES  on  the  CONSTITU- 
^^  TION  and  LAWS  of  ENGLAND,  in- 
corporated with  the  Pohttcal  Text  of  J.  L.  Dz 
LoLMB,  LL.D.  Advocate. 

By  THOMAS  QEOBOB  WESTERN,  Esq.,  F.R.A.S. 
or  the  Middle  Temple. 

Subscribers.— Her  Majesty;  H.  R.  H.  the 
Duchess  of  Kent;  H.  I.  H.  the  Giaod  Duke 
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LEX  LOCI  DOMICILII. 

Wb  observed,  in  a  former  fmrt  of  this 
woTkf(a)  how  imperfectly  this  law  was  un- 
derstood by  the  profession,  and  how  little 
was  even  a  knowledge  of  it  looked  after  by 
its  members.  It  is  true,  that  its  operation 
has  not  been  of  yerj  frequent  occurrence, 
yet  from  the  connections  made  by  British 
subjects,  with  those  of  other  nations ;  by  Bri- 
tish subjects  becoming  domiciled  in  foreign 
countries ;  and  from  various  other  contingent 
circumstances,  occasions  must  more  often 
occur  where  this  law  must  be  resorted  to  for 
the  disposition  of  property,  and  it  therefore 
becomes  a  necessity  that  the  Lawyer  should 
at  least  comprehend  it,  if  he  does  not  desire 
thoroughly  to  understand  it.  Lord  Lang- 
dale  very  truly  observed  in  Chameau  v. 
Riley,  (A)  that  the  question  of  domicile  was 
one  of  great  complication  and  difficulty — 
hence  the  disinclination  of  gentlemen  to 
study  it.  We  now  take  up  the  subject  in 
redemption  of  the  promise  we  made  in  the 
early  part  of  this  work,  (c) 

For  the  purpose  of  fully,  and  intelligibly 
explaining  the  general  principles  that  govern 
this  law,  we  propose  to  consider  it,  in  two 
parts,  under  the  following  beads. 

Part  1.  Legitimacy. 
Part  2.  Illrgitihact. 


(«)  Vol.  I.  p.  6L  6.  Ante  Vul.  I.  p.  89. 

(e)  Ante  Vol.  I.  p.  64. 
Vol.  II. 


PartI.  Lboitimacy. 

In  entering  upon  this  Part  we  will  en- 
quire. 

First — By  what  Law,  shall  the  personal 
property  situate  in  England,  of  a  British  born 
subject  dying  domiciled  in  Scotland,  or  any 
of  the  British  Coloniesi  and  intestate,  be 
governed. 

Secondly-' Whether  the  same  rule  does 
not  apply  to  British  bom  subjects,  dying 
intestate,  domiciled  in  Foreign  states. 

Now  it  is  universally  admitted,  that  where 
a  British  born  subject  dies,  domiciled  intes- 
tate in  Scotland  or  the  Colonies,  the  law  of 
Scotland,  or  the  law  of  the  Colony  in  which 
he  died,  shall  govern  the  distribution  of  the 
personal  property,  and  the  right  of  adminis- 
tration too;  for  though  we  find  that  Mr. 
Hargravr  once  doubted  whether,  though  the 
property  was  to  be  distributed  according  to 
the  Lex  loci  domicilii,  the  administration 
must  not  be  decreed  according  to  the  statute, 
yet  we  are  quite  satisfied,  that  both  by  law 
and  practice,  the  statute  would  not  now  be 
held  applicable,  but  the  administration  would, 
in  such  a  case,  be  granted  to  him  who  would 
be  entitled  to  it  by  tlie  Itcx  lod  domicilii. 

So  far  as  related  to  the  personalty  in  Eng- 
land, of  a  British  born  subject  dying  domi- 
ciled intestate  in  Scotland,  or  in  any  part 
of  the  British  Empire,  Sir  John  Nichol,  in 
bis  judgment  in  Curling  v.  Thornton,  2d 
Addams,  Rep.  admitted  the  Lex  loci  domi- 
II 
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cUii  to  apply,  but  lie  denied  that  the  same  law 
applied  to  a  British  born  snbject  dying  do- 
miciled in  a  foreign  country  intestate,  or 
that  the  question  of  testacy  or  intestacy  was 
to  be  tried  by  the  Lex  loci  damtcilii. 

The  effect  of  applying  the  Lex  loci  domi- 
cilii to  the  personalty  in  England  of  a  British 
bom  subject  dying  intestate,  domiciled  in 
Scotland  or  the  Colonies  is,  that  such  per- 
sonalty, is  distributed  according  to  the  law  of 
Scotland,  or  the  law  of  Holland,  the  law  of 
Spain,  or  the  law  of  France,  according  as 
such  British  bom  subject  may  die  domiciled 
in  Scotland,  Ceylon^  or  Demerara,  in  Trini- 
dad, or  St.  Lucie. 

It  is  admitted,  also,  that  the  personalty  in 
England,  of  a  foreigner  dying  intestate  in 
his  own  country,  will  be  administered  and 
distributed  according  to  the  Lex  loci  of  his 
domicile. 

And^here  it  becomes  expedient  to  consider 
What  is  the  true  import  and  meaning  6f  tfie 
true  Lex  lad  domicilii  ? 

Mow  far  and  in  what  respects  it  is  appli- 
cable to  personal  property  ?  If  we  mistake 
not,  it  will  turn  out,  on  investigation,  that 
the  Lex  loci  domicilii  of  the  owner,  governs 
the  disposition  of  personal  property ,  without 
regard  to  the    domiciUum  originis  of  the 


owner,  or  the  Lex  loci  rei  sitie,  and  by  the 
term  disposition,  we  mean  title  to  personal 
property  by  transfer,  during  life,  by  will,  or 
by  succession,  ah  in  testato.  Some  exceptions 
there  may  be,  but  we  think  the  authorities  will 
shew  the  general  principle.  We  think  Lonn 
Loughborough,  in  the  case  of  Sills  t. 
Worswick,  1 H.  Black, 690,  has  expressed  the 
true  principles  which  govern  personal  pro- 
perty. First,  it  is  a  clear  proposition,  not 
only  of  the  law  of  England,  but  of  eyery 
country  in  the  world,  where  law  has  a  sem- 
blance of  science,  that  personal  property  has 
no  locality.  The  meaning  of  that  is,  not 
that  personal  property  has  no  visible  locality, 
but  that  it  is  subject  to  that  law  which  go- 
verns the  person  of  the  owner. 

With  respect  to  the  disposition  of  it — with 


respect  to  the  transmission  of  it — either 
by  succession,  or  by  the  act  of  the  party, 
it  follows  the  law  of  the  person.  The 
owner  in  any  countiy  may  dispose  of  his 
personal  property.  If  be  dies,  it  is  not  the 
law  of  the  country  in  which  the  property  is, 
but  the  law  of  the  country  of  which  he  was 
a  subject,  which  will  regulate  the  succession. 
It  is,  we  conceive,  perfectly  manifest,  from 
the  context,  that  Lobd  Loughbobodoh,  in 
stating  that  personal  property  is  subject  to 
that  law  which  governs  the  person  of  the 
owner,  referred  to  the  Lex  loci  domicUU  of 
the  owner,  and  not  the  £^x  loci  originis; 
for  that  learned  Judge  could  never  have 
been  guilty  of  the  absurdity  of  supposing^ 
that  the  personal  property  of  a  Frenchman  by 
birth,  domiciled  in  England,  and  carrying 
on  trade  here,  should  not  be  governed  by  our 
Bankrupt  Laws,  but  by  the  laws  of  France* 
nor  vice  versd^  that  the  personal  prc^perty 
of  an  Englishman  by  birth,  domiciled  in 
France,  and  carrying  on  trade  there^  should 
be  governed  by  our  Bankrupt  Laws. 
{To  be  continued.) 

PROBLEM  Vin. 
Vol.  2. 


LIGHTS. 
What  is  the  Law^that  governs  the  free 
access  of  Light  over  another's  Land?  .and 
what  are  the  remedies  for  Injuries  to  lights? 


TO  THE  EDITOR  OF  THE  LEOAX  OUUMI. 

ANSWER  TO  PROBLEM  18.  VOL.  1. 

(  Ccntumedfrom  p.  1 OO.) 

Problem  13,  vol.  1,  p.  107.— Aotlonfs  at 
Law. 

'  What  is  the  mode  of  commencing  an  Ac- 
tion ?— shewing  what  the  Writs  are  to 
contain,  and  manner  and  time  of  service. 
— The  decisions  that  have  been  made  upon 
defective  Writs,  or  irregular  service.** 

4th.  By  the  first  g^n^  fulc^  of  M..  T.  3 
W.  4.  it  is  ordered,  that  every  Wri<  ci  ^wn- 
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mons  shall  contain  the  names  of  all  the  de- 
fendants (if  more  than  one)  in  the  action, 
and  shall  not  contain  the  name  or  names  of 
every  defendant  or  defendants  in  more  than 
one  action.  But  although  all  the  several 
defendants  must  be  named  in  one  writ,  if  any 
of  them  reside  in  different  counties,  there 
must  be  as  many  concurrent  writs,  precisely 
alike,  as  there  are  coonties. 

5th.  The  name  of  the  Court  in  which  the 
action  is  brought  must  be  correctly  stated. 

6th.  The  cause  of  action  must  be  correctly 
stated,  (2  W.  4.  c.  39.)  and  if  the  subsequent 
declaration  should  vary  from  the  form  of 
action  expressed  in  the  writ,  such  variance 
would  be  deemed  a  fatal  irregularity,  and 
entitle  the  defendant  to  move  to  set  aside  the 
declaration,  and  perhaps  also  the  writ 
{Edwards  v.  Dignam,  2  Dowl.  240 ;  Kin^ 
V.  Skefftmjfton,  1  C.  and  M.  863;  2  Dowl. 
606.  S.  C.  and  see  Barker  v.  Weedan,  1 C.  M. 
and  R.  396 ;  and  Richards  v.  Stuart^  10 
Bing.  319.) 

7th.  The  christian  and  surname  of  the 
plaintiff  must  be  inserted  in  that  part  of  the 
writ,  stating  at  whose  suit  the  action  is 
brought,  and  if  a  writ  name  only  one  de- 
fendant and  the  declaration  two,  the  de- 
claration would  be  set  aside  for  irregularity, 
(Rogers  v.  Jenkyns,  1  B.  &  P.  383 ;  Lemin 
V.  Smithy  4  East,  689) ;  or  if  a  writ  be 
issned  at  the  suit  of  a  husband,  there  cannot 
regularly  be  a  declaration  at  the  suit  of  hus- 
band and  wife,  (Reeks  &  ux,  v.  Robins, 
Barnes,  837.)  But  a  misnomer  of  a  plain- 
tiff cannot  be  pleaded  in  abatement  (1  Arch. 
Pr.  K.  B.  9(rd  edit.  448.) 

Stlt.  It  lias  been  decided,  that  the  pre- 
scribed fo^m  of  a  Writ  of  Summons,  repeat- 
ing  the  idtters  A.  B.  in  that  part  of  the  writ 
impliedly  requires  the  repetition  of  the 
christian  an(i^  surname  of  the  plaintiff,  who, 
in  default  of  \he  defendant  entering  his  ap- 
pearance, will  I  inter  an  appearance  for  him, 
and  that  the  bh  ink  in  the  printed  form  must 
be  "filled  up  ai  cordingly ;  and*  where  the 
name  was  omiti  ed  in  that  part  of  the  writ, 


and  the  word  pfainit^  substituted,  Parke,  J. 
held  the  omission  fatal  (Sfnith  v.  Crurnp^ 
1  Dowl.  519.) 

9th.  The  2  W.  4.  c.  39.  s.  12,  expressly 
requires  that  all  the  writs  issued  by  authority 
of  that  Act  shall  be  tested  by  the  C.  J.  or 
C.  B.  out  of  which  such  writ  is  issued*;  or 
in  the  case  of  a  vacancy  in  those  offices,  then 
in  the  name  of  the  senior  Puisne  Judge,  and 
the  non-observance  would  be  an  irregularity 
(Semble,  2  W.  4.  c.  39 ;  rule  M.  T.  3  W.  4. 
r.  10.) 

10th.  The  2  W.  4.  c.  39.  s.  12.  also  re- 
quires  that  every  writ  issued  by  authority  of 
that  Act,  shall  bear  date  on  the  day  on 
which  the  same  shall  be  issued,  although  in 
the  vacation.  And  if  not  dated  at  all,  or  if 
dated  on  a  day  different  to  the  very  day  on 
which  it  was  actually  issued,  it  would  be 
irregular,  (see  rule  M.  T.  3  W.  4.  r.  10.)  and 
the  omission  would  not  be  cured  by  any  tn- 
dorsement  on  the  writ.  (Anon.  1  Dowl.  654.) 

11th.  The  2  W.  4.  c.  39.  prescribes,  that 
a  Memorandum  shall  be  subscribed  at  the 
foot  of  the  Writ  of  Summons,  stating  that  it 
will  be  in  force  only  four  calendar  months. 
The  omission  of,  or  deviation  from,  the  pre- 
scribed form  might  constitute  an  irregularity 
under  the  rule  M.  T.  3.  W.  4.  r.  10. 

12th.  By  the  2  W.  4.  c.  39.  certain  In- 
dorsements must  be  made  upon  every  writ 
and  copy  thereof  served,  and  which  indorse- 
ments are  enforced  by  rule  3  W.  4.  r.  10. 
which  declares  that  any  omission  shall  be 
deemed  an  irregularity  to  be  set  aside  by 
the  Court  or  a  Judge. 

The  following  are  the  indorsements  re- 
quired by  the  Act : 

"  This  Writ  was  issued  by  E.  F.  of   

Attorney  for  the  said  A.  B."  or  «  This  Writ 
was  issued  in  person,  by  A.  B.,  who  resides 
at  [mention  the  city,  tonm,  or  parish ,  and 
also  the  name  of  the  hamlet,  street,  and  No. 
of  the  Iwuse  of  the  plaintiff's  residence,  if 
any  siwK^* 

Indorsement  to  be  made  on  the  Writ  after 
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on day  of 

18    .—X.  Y." 

And  in  addition  to  those,  it  is  ordered,  by 
rule  5  of  M.  T.  8  W.  4.  that  when  an  action 
i»  strictly  for  a  debt,  the  amount  of  the  debt 
and  costs  claimed  shall  be  indorsed,  with  a 
notice,  that  if  the  de&ndant  pay  the  amount 
within  four  days,  no  further  proceedings  will 
be  had.  But  this  latter  indorsement  not 
being  required  by  statute,  but  only  by  a  rule, 
the  Court  will  in  general  permit  an  amend 
ment,  {Cooper  v.  WaUer^  8  Dowl.  16^; 
Urquart  v.  Dichy  ibid.  17 ;  Shirley  v.  Ja- 
cebs,  5  Mo.  and  Sc.  67;  8  Dowl.  167.  S.  C; 
Hooper  V.  Waller^  1  C.  M.  &  R.  487  )  But 
see  Oale  v.  Winks^  (5  Dowl.  848 ;  8  Bing. 
N.  C.  294.  $  3  Scott  667) ;  where  the  Court 
set  aside  a  Writ  of  IH$tringa$,  because  the 
amount  claimed  by  the  plaintiff  was  not  in- 
dorsed.. It  is  advisablet  however,  to  indorse 
the  correct  amount  in  all  cases,  for  where  the 
plaintiff  indorsed  a  larger  sum  than  was  due, 
by  which  the  defendant  was  misled,  and  pre- 
Teated  from  settling  the  action,  the  Court 
stayed  the  proceedings  on  payment  of  the 
real  debt,  with  costs  of  the  writ  only ;  but 
the  application  must  be  made  promptly. 
{EUiston  y.  Robifisoru,  2  C.  &  M.  848 ;  and 
see  Rak  v.  Baker,  2  Dowl.  125. 

The  rule  M.  T.  8  W.  4.  r.  9.  further  or- 
dered,  that  when  the  attorney  actually 
suing  out  any  writ,  shall  sue  out  the  same 
as  agent  for  an  attorney  in  the  country,  the 
name  and  place  of  abode  of  such  attorney  in 
the  country  shall  also  be  indorsed  upon 
the  writ. 

If  there  be  no  indorsement  of  the  name 
and  abode  of  such  attorney  or  attomies,  the 
Court  would  set  aside  the  proceedings  for 
irregularity,  {Slieppard  v.  Shum,  2  Tyr. 
742)  as  an  omission  of  a  matter  directed  by 
i  W.  4.  c.  89.  8.  12.,  and  contrary  to  rule 
10  M.  T.  8  W.  4.  And  where  the  name  of 
a  person  who  was  not  an  Attorney  of  the 
Cl5i!irt  of  Etchequers,  6nt  of  which  the  writ 
had  been  isi>ued,  was  indorsed,  the  Court,  on 
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motion  for  that  purpose,  stayed  proceedings 
until  the  name  of  some  other  proper  attor* 
ney  should  have  been  substituted ;  and  or- 
dered the  attorney  whose  name  was  so  in- 
dorsed, to  pay  the  costs  of  application. 
{Comtahle  v.  Johnson,  1  C.  &  M.  88 ;  8 Tyr. 
281 ;  1  Dowl.  696.)  But  where  the  indorse- 
ment was  '*  Poole  and  Oamben,  Gray*s  Inn, 
London,"  it  was  held  a  sufficient  description, 
as  well  of  the  attorney  issuing  the  writ,  as  of 
his  residence.  {Engleheart  v.  JS^re,  2  Dowl. 
145 ;  and  see  King  v.  Monkhouse^  4  Tyr. 
284 ;  2  Dowl.  221 ;  2  C.  &  M.  314.  S.  C. ; 
Jelki  V.  Fry,  8  Dowl.  37 ;  and  Jamea  t. 
8mJ%,  4  B.  &  C.  681.)  Although  there  can 
be  but  one  attorney  on  the.  record,  and 
although  Ora/s  Inn  is  in  Middlesex,  and 
not  in  London,  (ibid.);  and  although  the 
christian  name  of  both  the  attomies  was 
omitted,  (ibid.)  and  a  description  of  the 
attorney's  place  of  abode,  as  of  '*  Ely  Place," 
was  holden  sufficient,  {Ehgleheart  v.  EdU 
tvardSf  2  Dowl.  145.)  where  the  description 
is  as  good  as  can  be  given  under  the  circum- 
stances of  the  case  it  is  suffioient  {King  v. 
Monkhouse,  2  C.  &;  M.814;  4Tyr.  284. 
B.C.) 

The  word  of  is  not  synonymotiB  with 
resides,  and  therefore  where  a  writ  was  in- 
dorsed ^This  writ  was  issued  by  Chas. 
Lewis,  o/*Mo.6,  Barnard  Street,  Brunswick 
Square,*'  it  was  held  irregular.  {Lenn$  v. 
Davison,  8  Dowl.  272,  278.) 

III.  Now,  foith  respect  to  the  particulars 
necessary  to  he  inserted  in,  aad  indorsed  an, 
the  Writ  of  Summons,  No.  6,  in  ihe  SekeduU 
to  the  2  W.  4.  c.  89.,  and  which  Mrrit  is  to  be 
issued  when  the  defendant  is  a  itf^  P.  and 
a  trader,  and  it  is  intended  {>  proceed 
against  him  according  to  the  Baatipipt  Act, 
6G.  4.C.  16.  8.  9&10.  ^ 

1st.  2d.  3d.  This  writ,  like  tj(/  one  just 
described,  commences  with  ypis  same  and 
title  of  the  Queen  for  the  tiiUlhiiig,  and  is 
also  addressed  to  the  defen<fl|M;'%|^  ViA  filll 
christian  and  surname,  and  WSttP^  aMde, 
in  the  same  manner  ^uii^eSHBeti^ 
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the  reader  is  therefore  referred  to  the  former 
part  of  my  aoiiwer  for  any  explanation  he 
may  require  respecting  these  points. 

4(h.  But  this  writ,  unlike  the  former  one, 
requires  the  det^ree  of  the  defendant  to  be 
inserted,  the  form  of  which  is  thus  proscribed 

in  the  Act—"  To  C-  D.  of  C ,  Esquire, 

having  privilege  of  Parliament ;"  and  should 
these  words  be  omitted,  the  writ  may  be  ren- 
dered irregular,  as  an  omission  under  rule 
10M.T.3  W.4. 

5th.  6th.  7th.  The  reader  is  referred  to 
what  lias  been  before  stated,  as  to  the  name 
of  the  Court  in  which  the  action  is  brought 
—the  cause  of  action — and  the  christian  and 
mrname  of  the  several  plaintiffs. 

8th.  On  reference  to  the  form  of  the  writ 
given  in  the  Schedule  to  the  Act,  it  will  be 
seen  that  the  amount  of  the  debt  for  which 
the  vrit  is  issued  is  required  to  be  inserted 
in  the  body  of  the  writ,  and  the  defendant  is 
informed  that  unless  he  pay,  secure,  or  com- 
ponnd  for  the  debt  sought  to  be  recovered,  or 
enter  into  such  bond  as  by  the  Bftnkrupt 
Act  is  provided,  and  cause  an  appearance  to 
he  entered  for  him  within  one  calendar 
month  from  the  service  of  the  writ,  he  will 
be  deemed  to  have  committed  an  act  of 
hankroptcy  from  the  time  of  such  service. 

9th.  lOth.  11th.  This  writ  is  to  be  tested 
by  the  C.  J.  or  C.  B«  or  Puisne  Judge,  and 
to  hear  date  and  have  the  same  Memoran- 
dum subscribed  at  the  foot  thereof,  as  the 
vrit  I  have  before  described,  and  it  will 
therefore  be  unnecessary  to  add  any  thing 
further  relating  to  these  requisites  than 
merely  to  refer  the  reader  to  what  has  been 
before  stated. 

(To  be  c(mtmu€d,) 


Smpertal  Sarltamrnt. 

HOUSE  OP  LORDS.— /mw  18. 

Legal  Business. 
Courts  07  Cuancbrv  and  Common  Pleas. 
Tlie  I4PA9  Chancellor  laid  on  the  table  two 
BilU-one  fur  the  better  regulation  if  proceed- 
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ings  in  the  Court  of  Common  Pleas,  the  other 
relating  to  the  Court  of  Chancery.  Read  a  first 
time,  and  ordered  to  be  read  a,  second  time  on 
Friday. 

HOUSE  OF  COMMONS.— /«ne  13. 


Legal  Business. 
Act  I  &  2  Vict.  c.  110.  for  abolishing 

ARREST  FOR  DEBT  ON  MESNE  PROCESS. 

The  House  went  into  Committee  on  this  Bill. 

Mr.  SuEPPARD  moved  that  it  be  an  instruc- 
tion to  the  Committee  to  introduce  the  following 
amendment : — *•*  And  be  it  further  enaeted^  that 
the  judgment  required  by  the  aforesaid  Act, 
previous  to  a  debtor's  discharge,  subjecting  any 
property  that  may  otherwise  accrue  to  the  debtor, 
at  any  period  (exclusive  of  all  assets,  prtispects, 
and  damn  set  forth  in  hia  schedule),  snail  oease 
to  be  of  eftect  beyond  the  term  of  three  years 
from  the  date  of  the  discharge  of  the  debtor." 

The  Attornky^bneral  felt  it  his  duty  re- 
luctantly to  oppose  the  honourable  member  fur 
Frome.  It  must  be  remembered  that  this  was 
not  a  general  Bill  to  revise  the  law  of  Imprison- 
ment fer  Debt ;  but  merely  a  bill  brought  in  for 
the  specific  purpose  of  doing  away  with  the  great 
grievance  to  newspaper  proprietors^  which  com- 
pelled them  to  insert  advertisements  relating  to 
insolvent  debtors  at  3f.  each,  without  reference 
to  the  length  to  which  those  advertisements 
mi^ht  extend. 

Mr.  Sheppard  withdrew  his  motion. 

Mr.  Baines  moved  as  an  instructioo  to  the 
Committee  the  introduction  of  the  following 
clauses:— 

'*  And  whereas  it  is  expedient  that  persons  re- 
siding at  a  distance  greater  than  ten  miles  from 
the  Court  House  in  Portugal  Street,  who  may 
be  wiUing  to  enter  into  recognisances  of  sureties 
for  the  due  appearance  of  insolvent  debtors  before 
the  Court,  or  before  Commissioners  on  their 
circuits,  or  before  Justices  of  the  Peace  in 
Berwick*  upon*Tweed.  should  be  enabled  to  enter 
into  such  recognizances  without  the  necessity  of 
appearing  for  such  purpose  before  the  Court 
itself  at  its  usual  and  ordinary  place  of  sitting  : 
Be  it  therefore  enacted,  that  the  Chief  Commis* 
sioner,  and  other  the  Commissioners  of  the  Court 
for  the  Belief  of  Insolvent  Debtors  for  the  time 
being,  shall,  and  may  be,  by  one  or  more  com- 
mission or  commissions  under  the  seal  of  the 
said  Court  from  time  to  time,  as  occasion  shall 
require,  empower  such  and  so  many  fit  and 
proper  persons  as  they  shall  think  necessary  in 
all  and  every  the  several  towns  and  counties 
within  England  and  Wales,  and  the  town  of 
Berwick-upon-Tweed,  (o  take  and  receive  all  anA 
evory  the  rcco^^nizance  or  recognizances  of  sure- 
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tMs  into  nrhioh  any  penons  shall  be  willing  to  | 
enter  for  the  due  appMffance  of  insolvent  debtors,  | 
Bcoording  to  such  several  and  respective  recogni- 
zances, and  in  such  form  as  the  Court,  in  pur- 
suance of  the  statute  in  that  behalf,  may  and 
shall  direct  and  require. 

''  Be  it  further  enacted,  Tint  in  any  case  of  a 
prisoner  whose  estate  and  effects  shall  have  been, 
or  shall  hereafter  be  by  order  of  the  Court  for 
Relief  of  Insolvent  Debtors,  vested  in  the  pro- 
visional or  other  assignee,  and  who  shall  be  con- 
fined in  the  gaol  of  any  county,  town,  or  place, 
other  than  in  London,  Southwark,  Middlesex, 
or  Surrey,  and  who  shall  have  filed  his  schedule 
in  the  said  Court,  according  to  the  statute  in 
that  behalf^  it  shall  and  may  be  lawful  for  any 
person  or  persons  who  may  be  willing  to  enter 
into  such  recognizances  as  before  mentioned, 
whose  usual  and  ordinary  place  of  residence  shall 
be  distant  more  than  ten  miles  from  the  Court 
House  in  Portugal  Street,  London,  to  appear 
before  a  person  duly  appointed  and  empowered 
in  manner  aforesaid,  and  there  to  enter  into  and 
acknowledge  such  recognizance  of  sureties  for  the 
due  appearance  of  the  insolvent,  according  to 
such  forms  and  in  such  terms  and  manner  as  shall 
or  may  be  prescribed  by  the  said  Court,  which 
said  recognizances  of  sureties  so  taken  as  afore- 
said, shall  be  transmitted  and  filed  in  the  said 
Court,  with  an  afiidavit  of  the  due  taking  of  the 
said  recognizances  of  such  sureties  by  some 
credible  person  present  at  the  taking  thereof, 
upon  payment  of  such  fees  as  have  been  usually 
received  for  the  taking  of  recognizances  in  the 
said  Court,  which  recognizances  so  taken,  trans- 
xnitted,  and  filed,  shall  be  of  the  like  force  and 
effect  as  if  the  same  were  taken  before  the  said 
Court ;  for  the  taking  of  every  such  recognizance 
of  sureties,  the  person  or  persons  so  empowered 
shall  receive  only  the  sum  or  fee  of  two  shillings 
and  sixpence,  and  no  more. 

^'  And  be  it  enacted.  That  the  Commissioners 
of  the  said  Court  shall  make  such  rules  and 
orders,  regulating  the  amount,  and  for  the  taking 
of  such  recognizances,  as  to  them  shall  seem 
meet,  so  as  such  sureties  be  not  compelled  to 
appear  in  person  in  the  said  Court  to  justify 
themselves,  but  the  same  may  and  is  hereby 
directed  to  be  determined  before  the  said  Court, 
or  a  Commissioner  thereof,  by  affidavit  or  affida- 
vits, duly  taken  before  the  person  or  persons  so 
empowered  as  aforesaid,  who  are  hereby  em- 
powered and  required  to  take  the  same. 

<*  And  be  it  enacted,  that  any  Commissioner 
of  the  said  Court,  on  his  circuits,  shall  and  may 
take  and  receive  all  and  eveiy  such  recognizances 
of  sureties,  as  any  person  or  persons  shall  be 
willing  to  make  and  acknowledge  before  him, 
which  being  transmitted,  shall,  without  o«th,  be 
filed  in  manner  aforesaid,  upon  payment  of  the 
usual  fees. 


<<And  be  it  enaoted,  that  »  soon  as  inch 
sureties  have  justified  by  affidavit,  in  manner 
aforesaid,  and  such  reoognizMices  as  hersinbcicire 
mentioned  shall  have  been  filed,  the  said  Court 
shall  thereupon  issue  a  warrant  to  the  gaoler  for 
the  discharge  of  such  insolvent  from  custody  ac- 
cordingly^  and  who  shall  have  such  and  the  like 
privileges,  and  be  subject  to  such  and  the  hke 
liabilities  as  the  stotute  in  that  behalf  directs." 

The  Attorney-General  seconded  the  mo- 
tion, the  instruction  was  agreed  to,  and  the  re- 
port was  ordered  to  be  received  to-aoorrow. 

June  15. 
Stockdalb  v.  H.%nsard. 

Lord  HowiCK  presented  the  following  Ref»crt 
of  the  Select  Committee  on  Printed  Papers  in 
this  case;  with  the  Minutes  of  Proceedings. 

The  Select  Committee  appointed  to  inquire  into 
the  proceedings  in  the  action  of  Stockdale  r. 
Hansard,  and  who  were  empowered  to  report 
their  opinion  thereupon  from  time  to  time  to  the 
House,  have  proceeded  in  the  consideradoa  of 
the  matter  to  them  referred,  and  have  agreed  to  the 
following  report: — 

**  Your  committee  have  applied  themselves 
with  all  the  diligence  in  their  power  to  the  con- 
sideration of  the  important  subject  refenitd  to 
them;  but  the  difficulties  which  attend  it,  and 
the  delay  which  necessarily  occurred  in  their  ob- 
taining a  correct  account  of  the  proceedings  in 
the  Court  of  Queen's  Bench,  have  rendered  it 
impossible  for  them  to  be  as  yet  prepared  to  lay 
a  full  and  complete  report  before  the  House,— 
such  a  report  they  trust  that  they  may  portly  be 
enabled  to  present ;  but  in  the  mean  time  it  is 
their  duty  to  submit  to  the  House,  a  practical 
question,  of  which  the  decision  cannot  be  post- 
poned, while  it  will  necessarily  have  a  very  mate- 
rial influence  upon  the  future  proceedings  of  the 
House  in  this  matter. 

**  In  their  former  report  your  committee  have 
apprised  the  House  that  a  writ  of  inquiry  had 
been  issued  for  the  assessment  of  damagea  in  the 
case  of  Stockdale  v.  Hansard.  They  hait»  now 
to  state,  that  under  this  writ  damages  to  t;he 
amount  of  ^100  have  been  awarded  against 
Messrs.  Hansard,  and  that  in  the  ordinary  course 
of  law  execution  may  be  had«  and  tkeao  damages 
may  be  levied  on  Tueailay  next 

**  Referring  to  the  resolutions  (ji  the  Hewse  of 
30th  May,  1837,  yoar  committee  consider  it  an 
imperative  duty  to  report  this  circumstanoe  to  the 
House,  in  atder  iYaX  the  House  nay  havehap  cHp- 
portunity  of  determining  what  course  it  may-  oe 
advisable  to  pursue,  with  reference  to  ibe  con- 
templated proceeding  of  the  sheriff  in  «xeqitfioa 
of  the  judgment  of  the  Court  of  {ttieen-a  SkfoA. 

*'  Your  committee  will  proceed  to.  aobnit  to 
the  House  the  difierent  courses  which  have  occur- 
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red  to  them,  bb  covuwea  one  or  other  of  which  it 
might  be  conpeteiil  for  the  House  to  adopt,  and 
will  then  state  whieh  of  them  has  appeared  to  the 
majority  of  yoar  committee  least  liable  to  objec- 
tion. 

*M .  A  writ  of  error  might  be  sued  out,  and 
the  decision  of  the  Court  of  Queen's  Bench  might 
thus  be  brought  under  the  review,  in  the  first  in- 
stance* of  the  Enchequer  Chamber,  and  ultimately 
of  the  House  of  Loras. 

<'2.  Mr.  Stockdale  might  be  suffeced  to  re- 
ceive  the  damages  awarded,  but  a  bill  might  at 
the  same  time  be  brought  in,  for  the  purpose  of 
declaring,  for  the  future,  the  right  of  the  House 
to  publish  its  proceedings. 

''  3.  Instead  of  attempting  to  pass  a  declara- 
tory acty  a  Bill  might  be  brought  in,  enabling  both 
Houses  of  Parliament  to  publish  such  papers  as 
they  might  think  necessary. 

*'  4.  The  House  may  avail  itself  of  the  consti- 
tutional powers  it  possesses  to  prevent  the  execu- 
tion of  the  judgment  obtained  aguinst  Messrs. 
Hansard.  If  this  course  should  be  followed,  the 
sheriff  and  his  subordinate  officers  would  be  pro 
hibited  by  the  House  from  levying  the  damages 
which  have  been  awarded,  and  any  &lure  on  their 
part  to  yield  obedience  to  this  prohibition  would 
be  treated  as  a  contempt,  and  dealt  with  as  such 
in  the  ordhiary  manner. 

''5.  The  House  might  allow  the  damages 
awarded  in  this  case  to  be  paid,  but  might  at  the 
same  time  dechire  that  it  would  permit  no  further 
actions  of  the  same  kind  to  be  brought,  and  that 
it  would  immediately  commit  for  contempt  any 
parties  by  whom  such  actions  should  be  com- 
menced or  promoted. 

''These  are  the  only  modes  of  proceeding 
which  have  been  suggested  to  your  committee, 
and  which  appear  to  them  to  be  brought  under 
the  consideration  of  the  House ;  and  they  will 
now  endeavour  to  state  shorthr  the  opinion  which 
they  had  formed  on  these  difierent  courses. 

'*  I.  With  respect  to  the  first,  the  proceeding 
hy  writ  of  error,  your  committee  cannot  but  ap- 
prehend that  its  adoption  might  be  construed  to 
mvolve  a  new  and  exceedingly  dangerous  recog- 
nition of  the  principle,  that  the  privileges  of  the 
House  of  Commons  are  subject  to  the  determi- 
nation of  the  courts  of  law,  and  ultimately  of  the 
House  of  Lords.  They  also  conceive  that  as  the 
r^uh  of  an  appeal  must  be  doubtful,  while  its 
itHure  might  greatly  increase  the  difficulty  of  a 
subsequent  assertion  by  the  House  of  its  right  of 
publishing  its  proceedings,  they  would  not  be 
justified  in  recommending  to  the  House  to  take  a 
step  which  would  expose  to  such  serious  hazard 
Its  future  poesesBiou  of  a  power  which  they  be- 
lieve to  be  absolutely  indispensable  for  the  due 
discharge  of  its  duties. 
^  2.  The  second  course  which  has  been  sug- 


gested is  open  to  the  none  objeotiona,  .waih  this 
addition,  that  the  HoHse  of  Lords  might  object  to 
pass  a  declaratory  act,  for  the  puxpose  of  over- 
ruling a  unanimous  decision  of  ihe  Court  of 
Queen's  Bench,  which  had  not  been  appealed 
firom  in  the  ordinary  manner,  and  which  had  been 
allowed  to  be  carried  into  effect. 

'*3.  The  passing  of  an  act  to  enable  the 
House  for  the  future  to  publish  its  proceedings 
without  having  them  questioned  in  a  court  of  law, 
would,  in  the  opinion  of  your  committee,  be  a 
virtual  abandonment  of  the  right  which  they  have 
no  doubt  now  belongs  to  this,  in  common  with 
the  other  House  of  Parliament,  and  which  ought 
not,  as  they  conceive,  to  be  surrendered. 

*'  4.  Should  these  objections  to  the  modes  of 
proceeding  above  described  appear  to  be  well 
founded,  the  next  course  to  be  considered  is  that 
of  resisting  the  execution  of  the  judgment  ob- 
tained against  Messrs.  Hansard,  by  committing 
(if  necessary)  for  contempt,  the  ministerial  officers 
of  the  court  by  which  this  judgment  has  been 
pronounced.  Your  committee  are  not  insensible 
to  the  many  difficulties  whidi  might  probably 
arise  in  thus  adopting  measures  of  an  extreme 
kind,  to  which  for  many  years  the  House  has  not 
been  compelled  to  resort ;  but  at  the  same  time 
they  have  to  remark,  that  it  is  chiefiy  by  using 
this  power  of  commitment  for  contempt  against 
the  magisterial  officers  by  whose  agency  other 
authorities  of  the  state  have  invaded  the  rights 
claimed  by  this  House,  that  some  of  those  which 
are  now  its  most  undoubted  privileges,  have  in 
former  days  been  asserted  with  success ;  and  they 
are,  upou  the  whole,  of  opinion,  that  this  woJald 
be  the  course  most  consistent  with  ancient  par- 
liamentary usage,  and  with  the  dignity  of  the 
House. 

'^  It  is,  however,  the  duty  of  your  committee 
to  state  that  although  a  majority  of  their  number 
have  concurred  in  this  opinion,  they  are  well 
aware  that  the  course  recommended  is  one  not 
likely  to  be  successful,  unless  it  should  meet  with 
very  general  concurrence  and  support ;  and  they 
must  not  therefore  conceal  the  fact,  that  some  even 
of  those  members  of  the  committee  who  are  most 
deeply  persuaded  of  the  necessity  of  maintaining 
the  valuable  privilege  of  the  House,  which  has 
been  disputed,  are  yet  of  opinion  that  in  the 
present  instance  it  is  too  late  to  do  so  in  the  man- 
ner which  has  just  been  recommended.  These 
members  of  your  committee  conceive  that  the 
House,  by  directing  the  Attorney -General  to  ap- 
pear in  the  action  and  to  defend  Messrs.  Hansard, 
has  placed  itself,  so  fiar  as  regards  this  particular 
case,  in  a  situation  in  vdiich  it  will  be  better  to 
abide  by  the  result  of  the  trial  which  has  been 
permitted  to  take  place,  and  to  allow  the  damages 
to  be  paid,  determining  at  the  ^ame  tivie  that  any 
future  proceedings  of  tlie  same  nature  should  be 
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urMted  io  thoir  earlietl  fltage,  by  commining,  for 
a  contempt  of  the  House,  not  only  the  parties  by 
YihMn  similar  actions  may  be  brought,  but  the 
agents  and  counsel  they  ma^  empk>v. 

**  Having  anxiously  considered  this  important 
mattery  your  Committee  have  come  to  the  con- 
clusion, that  if  the  Houjie  should  be  resolved  to 
trust  ultimately  to  the  exercise  of  its  own  powers 
for  the  assertion  of  tbe  privilege  it  claims,  the 
objections  urged  to  resisting  the  execution  of  the 
judgment  of  the  Court  in  the  present  action  are 
not  iji  soch  force  that  they  ought  to  prevail 
against  those  which  in  that  case  exist  to  any  fur- 
ther concession ;  and  that  they  are  of  opinion, 
that  upon  a  comparison  of  the  difficukies  by 
which  either  line  of  conduct  must  be  attended, 
the  advantage  will  be  found  to  be  on  the  side  of 
not  deferring  to  a  later  period  tbe  stand  which 
must  at  last  be  made,  unless  the  ri^ht  of  tlie 
House  is  to  be  surrendered.  In  givmg  this  as 
the  opinion  of  the  majority  of  their  nttOiber,-your 
Committee  must  at  the  same  time  state,  that 
they  feel  it  to  be  a  verv  nice  and  difficult  ques- 
tion which  line  of  conduct  should,  under  all  tlie 
circumstances  of  ihe  case,  be  ureferred ;  and  they 
therefore  submit  it  with  all  defMrenee  to  the  de- 
termination of  the  House. 

**  In  conclusion,  your  Committee  beg  leave  to 
express  their  regret  that  the  haste  with  which 
this  Report  has  been  unavoidably  prepared,  has 
compelled  them  to  present  to  the  House  what 
they  are  sensible  is  a  very  imperfect  view  of  the 
important  subject  of  their  inquiry;  but  they 
trust  that  the  necessity  nndtr  which  they  were 
pkced  of  bringing  the  course  now  to  be  pursued 
under  the  immediate  consideration  of  the  House, 
will  be  deemed  a  sufficient  apology  fur  their  not 
having  been  as  yet  enabled  to  enter  upon  a  fuller 
and  more  comprehensive  examination  of  the  whole 
matter  referred  to  them.'' 


June  17. 

On  the  order  of  the  day  being^read,  Lord  John- 
Russell  proposed  two  Resolutions  for  the 
adoption  of  the  House. 

1 .  **  That  it  is  the  opinion  of  this  House  that 
under  the  special  circumstances  of  the  case,  it  is 
not  expedient  to  adopt  any  proceeding's  for  the 
purpose  of  staying  the  execution  of  the  judg- 
ment." Amendment  proposed  to  leave  out  from 
the  word  '*  That,"  to  the  end  of  the  question,  in 
order  to  add  the  words  '*  an  acquiescence  in  the 
judt^ment  pronounced  in  the  case  of  Stockdale  v. 
Hansard,  will  create,  on  the  part  of  the  House, 
great  impediment  in  the  future  necessary  exercise 
of  the  tmrliunontary  authority  in  vuidication  of 
its  irivilece,  and  therefore  it  is  necesjiary  that 
the  House  shall  f  )rthwith  declare  that  the  pro- 
^ton  of  the  said  action,  and  the  attempt  to 


levy  any  dama«^  upon  the  defendant  far  tbe 
publication  by  him,  in  puisuanea  of  its  orders, 
directly  impedes  the  effectual  exercise  of  their 
parliamentary  functiona,  and  is  a  high  contempt 
of  the  privileges  of  the  House ;  aind  tbat  the 
House  will  visit  with  its  severe  di^UasQie,  all 
officers,  ministerB,  and  others,  who  shall  act  or 
aid  in  any  manner  in  enforeii^  the  judgment  in 
such  action,  or  otherwise  troubling  or  molesting 
the  said  defendant  for  such  publication ;  and  that 
a  copy  of  this  resolution  be  served  upon  the 
Sheriff  of  London  and  Middlesex,'*  instead 
thereof  (Mr.  WarburtonH  Question  put,  **  Tbat 
the  words  proposed  to  be  left  out  stand  part  of 
the  question. 

The  House  divided— ayes  184,  noes  168. 

2.  <'  lliat  this  House,  considering  the  power 
of  publishing  such  of  its  reports,  votes»  and 
proceeding's  as  it  shall  deem  necessary  or 
ctmducive  to  the  public  interests,  an  csaential 
incident  to  its  constitutional  functions,  will  enter 
into  the  consideration  of  such  measttfes  as  it 
may  be  advisable  to  take  in  consequence  of  tlie 
recent  judraent  of  the  Court  of  Queen  a  Bench, 
for  the  maintenance  and  protectimi  of  that  power, 
as  soon  as  the  Committee  shall  have  made  that 
full  and  complete  report  on  this  important  mat- 
ter which  they  have  declared  it  to  be  their  in* 
tention  to  make  in  the  commencement  of  their 
second  report.** 

The  House  divided^ayes  1 8.3,  noes  36. 

His  Lordship  enforced  the  proprietj  of  tbe 
House  aocedine  to  these  resohitiotts  on  various 
grounds,  the  chief  of  which  were,  that  they  did 
not  preclude  the  House  from  adopting^  in  any 
similar  case,  such  measures  as  they  might  think  fit 
for  the  maintenance  oftheir  privileges,-— and  that 
it  would  be  considered  an  act  of  injuatioelf  the 
House,  after  having  directed  the  Attome]r-Gc^ 
neral  to  appear  and  plead  to  the  action,  irere  to 
obstruct  the  Sheriff  m  the  execution  of  the  vrrit. 
The  House,  having  remitted  the  question  to  the 
Judges,  were  bound  to  abide  by  the  result.  At 
the  same  time,  his  Lordship  dissented  from  the 
judgment  pronounced  by  the  Comt  of  Qneen  s 
Bench,  and  endeavoured  to  show  that  it  vras  aa 


erroneous  one. 


Sato  Slrpottjf^ 

COURT  OF  CHANCERY-^ Jl%  22, 

Lloyd  ©.  Wait. 
ApvBKhJrom  the  VicE-CHANCciXok, 

Practice. — Power  of  the  Matters  in  Chaia^ 
eery  to  dispense  with  or.  rekfx  the  Gsneral 
Orders  of  the  Court. 

The  Dill  in  this  cause  was  filed  in  June'1038« 
Both  defendants  put  in  their  anawersy  «HLinfBe- 
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cewha  kit,  ibe  other  in  Janvary.  No  excep- 
tions were  takeu,  and  the  time  fur  the  answers 
being  deemed  sufficient  under  the  New  General 
OrdeiB  in  Chancery  had  expired.  The  plaintifF 
being  advised  to  amend  hid  bill,  (after  the  time 
for  leave  to  amend  as  of  course  had  expired,) 
on  the  12th  of  April  applied  to  the  Master 
for  leave  to  amend,  who  refused  the  applica- 
tion on  the  29th  of  April.  On  the  22d  of 
April,  the  defendants  gave  notice  of  motion 
for  the  28th  of  April  to  dismiss  the  bill  for 
want  of  prosecution.  The  plaintiff  gave  no- 
tice of  appeal  from  the  Master  before  the  Vice- 
Chancellor.  The  two  motions  were  heard  to- 
gether before  the  Vice-Chancellor  on  the  8th  of 
May,  and  his  Honor  '<  ordered  that  the  plaintiff 
be  at  Uberty  to  amend  his  bill  without  costs 
within  three  weeks,  undertaking  to  amend  the 
defendants*  office  copies,  and  not  to  require  fur- 
ther answers:"  but  he  declined  to  make  any 
order  on  the  motion  to  dismiss  the  bill,  except 
that  the  costs  of  that  application  be  costs  in  the 
cause. 

Mr.  Roupell^  for  the  defendant  John  Wait, 
moved  (as  an  appeal  from  the  Vire-ChanceUor) 
that  the  bill  be  oismissed  for  want  of  prosecu* 
tion  with  costs,  and  that  his  Honor's  order  allow- 
ing leave  to  amend  be  discliarged. 

Mr.  Waktjield  took  a  preliminary  objec- 
tion— first,  as  to  the  Vice-Chancellor's  second 
order,  that  the  Lord  Chancellor  had  no  jurisdic- 
tion to  reverse  or  discharge  it;  for  by  the  act 
3  &c  4  W.  4,  c.  94,  s.  13,  it  was  enacted  that  the 
Masters  shall  hear  and  determine  all  applications 
for  time  to  |^ad^  answer,  or  demur,  and  for  leave 
to  amend  bills»  &c. ;  and  that  it  shall  be  lawful 
for  either  party  to  appeal  by  motion  from  the 
order  made  on  such  application  to  the  Lord 
Chaneellmr,  Master  of  the  Rolls,  or  Vice^han- 
cellor,  and  that  the  order  made  on  such  applica- 
tion be  final  and  conclusive."  Secondlv,  ne  ob- 
jected that  there  being  two  separate  orders  made 
on  two  separate  motions  there  should  be  two 
separate  notices  of  appeal  wherever  the  defendant 
included  both  in  one  notice. 

Mr.  Roupell  contended,  the  motion  to  dis- 
miss the  biU,  of  which  notice  had  been  first 
given,  ought  to  have  been  first  heard,  in  which 
event  it  should  have  been  allowed,  and  that  un- 
der the  New  Orders  in  Chancery  the  time  to 
apply  for  leave  to  amend  had  expired ;  but  the 
Vice-Chancellor  was  of  opinion  that  the  Master 
bad  a  discretion  to  deal  with  these  orders. 

The  Lord  Chancellor.— I  have  decided 
quite  the  contrary  in  the  case  of  Smith  v. 
Webster.  (1) 

Mr.  Roupell. — The  Vice-Chancellor  held  in 
several  cases  that  the  Master  had  a  power  to  dis- 
pense with  the  strictness  of  the  orders.  The 
plaincifi's  motion  was  argued  before  the  Vice- 


Chancellor  as  an  appeal  Irom  the  Master^  bitt 
the  defendant's  Original  motion  had  priority. 

Mr.  Wakefield.— t\i^  Vioe-Chaneellor  held 
in  Milbanke  t^.  Stevens,(2)  that  the  Master  had 
jurisdiction  under  the  1  dth  sec.  of  the  act  3  &  4 
W.  4,  c.  94,  to  make  an  order  to  amend  alter 
the  time  limited  by  the  Idth  general  order  of 
I83L  At  all  events,  the  order  of  the  Vice- 
Chancellor,  whether  right  or  wrong,  upon  an 
appeal  from  the  Master,  was  **  final  and  conclu- 
sive,^'under  the  act  of  parliament. 

The  Lord  Chavcbllor,  said  the  defendant 
was  quite  regular  in  his  application  to  dismiss  the 
bill,  the  tame  required  by  the  16th  order,  after 
the  answer  was  deemed  sufficient,  having  ex- 
pired. The  Master  had  no  jurisdiction  to  give 
leave  to  amend  contrary  to  the  general  onkrs. 
And  when  the  defendant  gave  notice  of  his  mo- 
tion to  dismiss,  there  was  no  proceeding  then 
before  the  Couit  to  prevent  hhn  from  so  apply- 
ing. It  would  therefore  be  going  too  far  to  de- 
prive the  defendant  of  what  he  was  justly  en- 
titled to  at  the  time  of  his  notice  of  motion. 
But  as  the  plaintiff  had  obtained  his  order  to 
amend,  let  thai  order  stand  upon  his  giving  an 
undertaking  to  speed  the  cause. 

(1)  3  Mylne  and  Cr.  344  In  that  case 
the  Lord  Cham^ellor  said— -The  Master  has 
no  power  over  the  General  Orders  of  the 
Court.  The  object  of  thofie  Orders  is  to 
regulate  the  proceedings  in  the  Master's 
Offices,  but  they  would  be  useless  for  that 
purpose  if  it  were  supposed  that  the  Masters 
had  the  power  of  dispennng  with  them* 
If  the  delay  in  obtaining  the  Master's  re- 
port has  arisen  from  the  defendant's  being ' 
unprepared  to  proceed,  I  will  not  allow  him 
afterwards  to  get  rid  of  the  report  upon  the 
ground  of  the  delay  which  he  has  himself 
occasioned;  and  I  will  set  the  parties  right ; 
but  it  must  not  be  in  such  a  way  as  shall 
give  the'  Masters  any  power  to  dispense  with 
the  orders.  I  think  the  proper  course  will 
be  to  make  no  order  on  this  motion  (which 
was  on  appeal  from  the  Master  of  the  Bolls 
who  had  refused  that  the  Report  should  be 
taken  off  the  file  for  irregularity — the  object 
of  the  motion),  but  I  wish  it  to  be  under- 
stood that  I  do  not  refuse  this  application 
upon  the  ground  that  the  Master  had  the 
power  of  doing  what  he  has  done  (who  had 
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granted  time  after  the  time  for  making  the 
Report  had  expired  by  the  terms  of  the 
General  Orders),  but  I  refuse  it  upon  the 
ground  that  the  Court  will  not  allow  a  party 
to  take  advantage  of  a  delay  which  has  been 
allowed  for  the  sake  of  his  own  convenience, 
and  his  Lordship  gave  the  defendant  three 
weeks  time  to  answer  the  exceptions. — En. 

(2)  8  Sim.  160.  The  doctrine  in  this 
ease,  as  to  the  Master's  power  of  dispensing 
with  the  orders,  seems  at  variance  with  that 
laid  down  in  the  case. — Ed. 


ROLLS  COURT.— J«fkf  17. 


DBAKE   V.   MARTYN. 

LiabtUties  of  Executors, 

In  this  case,  Mr.  Drake,  the  testator,  by  his 
will»  made  in  1823,  appointed  the  Rev.  Thomas 
Martyn,  together  with  the  testator's  wife,  to 
direct  the  execution  of  his  will,  and  he  also 
nominated  Nicholas  Pallmer,  Esq.,  and  Sir 
George  Ricketts,  executors  in  trust  of  the  pro- 
perty for  the  use  of  his  three  grandchildren.  The 
directing  executors  allowed  certain  sums  to 
remain  m  the  hands  of  bankers,  who  failed  and 
became  bankrupt  in  1825,  and  the  money  was 
lost.  A  sum  of  £5^551  stock  bequeathed  for 
the  benefit  of  the  grandchildren  was  transferred 
to  the  joint  names  of  the  trustees.  Sir  George 
Ricketts  shortly  afterwards  left  the  country,  and 
the  executors  (the  parties  appointed  to  direct  the 
execution  of  the  will)  gave  a  power  of  attorney 
to  Mr,  Pallmer  alone  to  receive  the  dividends  on 
the  stock,  under  which  he  received  JE416.  He 
afterwards  became  insolvent,  and  the  money  was 
lost. 

The  parties  beneficially  interested  filed  the 
present  bill  against  Mr.  Martyn  and  Mrs. 
Drake,  to  account  for  the  money  so  lost. 

Lord  Langoale. — if  it  had  been  necessary 
for  the  executors,  for  the  purposes  of  the  estate, 
to  have  had  a  cash  balance,  and  they  had  kept 
it  in  a  banker's  hands  in  good  credit,  there 
would  have  been  some  excuse,  but  he  understood 
the  fj&cts  were  not  so,  for  that  the  debts  and 
legacies  had  all  been  paid.  Mr.  Martyn  had 
done  what  he  considered  was  right,  and  what  he 
thought  would  have  been  done  by  the  testator ; 
but^  as  he  was  acting  in  the  character  of  executor, 
he  was  as  such  responsible,  and  the  estate  of 
Mr,  Martp,  as  well  as  that  of  Mrs.  Drake,  was 
liable  to  make  good  the  loss.  The  two  persons 
yp^l^q  had  beep  intrusted  by  the  testator  with  the 
execution  of  his  wilt,  instead  of  giving  the  power 


over  the  stock  to  bodi  FdUmer  and  Uelcettii,  as 

directed  bj  the  will,  unfortunatelf  gave  tbe  power 
to  one  who,  instead  of  canying  the  trust  into 
effect,  wholly  defeated  it.  fhe  executors,  and 
not  Sir  George  Ricketts,  were  consequently  liable 
for  the  mohey.  It  was  a  distressing  ease,  but 
might  have  been  prevented  if  the  pardes  had 
come  to  the  Court  sooner. 


BAIL  COURT.— Jfay  4. 


EXPARTB  DUKBS. 

Attornies — Effect  of  a  mistake  being  made 
in  the  Notice  for  Admission  as  an  Attor- 
ney^ by  inserting  a  wrong  Christian  Name. 

This  was  an  application  to  the  Court  by 
Henry  Clifton  Dukes ^  who  had  been  articled  in 
the  country,  and  had  sent  instructions  to  his 
London  Agent  to  give  the  usual  notice  of  his  in- 
tention to  apply  for  admission  as  an  Attorney. 

The  London  Agent  did  give  the  required  notice, 
but  instead  of  giving  it  in  the  right  name  of  the 
applicant,  gave  it  in  the  name  of  Henry  Charles 
Dukes,  instead  of  Henry  Clifton  Dukes ;  and  he 
now  applied  for  leave  to  have  the  notice  amended, 
and  that  it  should  take  effect  as  if  no  such  mistake 
had  been  made,  from  the  time  of  its  service. 

Williams,  J. — You  may  amend. 


COURT  OF  EXCHEQUER.— /«ne  13. 


Sittings  at  Nisi  Pniis. 

TUBBLBWHITB  17.  M'MoRBIS. 

Joint  Stock  Companibs. — LiabiUtff  of  Con- 
tractors for  Sluires  to  loss  occasioned  by 
tlmr  refusal  to  accept  and  pay  far  them. 

It  appeared  from  the  evidence  that  on  the 
12th  of  September,  1838,  the  defendant,  through 
the  instrumentality  of  a  share-broker  named 
Townley,  contracteid  that  fifty  shares  of  the  Lon- 
don and  Brighton  Railway  Company  should  be 
transferred  and  delivered  to,  and  paid  for  by  him, 
before  the  1st  of  March,  1839,  and  ibat  if  the 
shares  were  not  paid  for  by  that  dajr,  they 
should  be  sold  at  the  defendant's  risk.  The 
plamtiff  did  not  complete  his  purcbastfii  within 
the  stipulated  period,  and  th^  shares  bj  that 
time  were  at  a  discount  of  £5.  2s«  6<f.  The 
loss  on  the  shares,  which  urere  aold  at. par,  was 
£255.  and  this  sum  the  plaintiff  now  aQ!;|gbt  to 
recover. 

The  defendant  endeaToured  to  ■bowthat  the 
plaintiff  was  not  the  proprielor  of  the  shares 
when  he  offiejifed  to  crans^'  theaKt^^n»  I#d 
transfer  could  have  been  made  b/^a*|AaiBMr, 
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and  Uiat  Ihe  pat iieoUr  shares  in  quastion  were, 
in  fact)  (be  property  of  a  Mr.  Pritcbard,  and 
stood  in  his  name  in  the  conipany*s  books.  It 
appeared  tliat  at  the  period  when  the  o£Per  was 
uiade^  two  calls  of  Jt3.  each  were  due  on  th»; 
shares,  and  that,  according  to  the  practice  in  the 
office  of  (he  company,  the  shares  could  not  have 
been  transferred  from  Mr.  Pritchard's  name  until 
the  calls  were  satisfied. 

The  jury  finally  returned   a  verdict  for  the 
plaintiff.     Damages  j£255. 


June  15. 

PtJGH  V,  Kbrr. 

Sheriff's  Law. — What  shall  he  considered 
negligence  so  as  to  render  tlie  Slieriff  liable 
for  the  debt. 

This  was  an  action  against  the  sheriff  of 
Merionethshire  for  a  false  return. 

it  appeared  that  a  writ  of  capias  ad  satiS" 
faciendum  was  placed  in  the  sheriff*s  hands  on 
the  ]4th  of  June,  to  arrest  a  person  named 
KobertSY  against  whom  the  plaintiff  had  a  claim 
to  the  amount  of  ;£65.  The  sheriff  issued  his 
warrant  to  one  of  his  bailiffs^  and  on  one  occa- 
sion the  bailiff  not  only  got  scent,  but  got  sight 
of  the  debtor,  and  was  about  to  approach  in 
order  to  arrest  him.  The  debtor  also  got  sight 
of  the  bailiff,  and  being  on  horseback,  he  con- 
trived to  ride  away,  on  which  the  officers  returned 
to  their  homes,  and  relinquished  the  pursuit.  Ik 
was  stated  that  Roberts,  between  that  period  and 
the  3d  of  September,  was  frequently  seen  attend- 
ing at  markets  and  other  public  places,  and  might 
have  been  arrested  if  ordinaiV  diligence  had  been 
pursued,  but  that  the  shertn  s  officers  had  neg- 
lected to  take  the  necessary  steps  for  his  appre- 
hension. 

GuRNBY,  B.  left  it  to  the  jury  to  say  whether 
there  had  been  any  negligence  on  the  part  of  the 
sheriff. 

Verdict  for  the  plaintiff — damages  £Q5. 

Special  Jury. 

CR0W70RT  V.  Sir  Frkderick  Fowkb,  Bart. 

Issue  from  the  Court  of  Cha^ncery, 

Contracts — Nuisance — Whether  a  house  of  ill 

fameisa  stifficientnuisance  to  relieve  aparty 

from  an  Agreement  for  taking  adjoining 

premises^  of  which  he  was  ignorant  at  the 

time  of  miming  the  Contract. 

It  .appeared  cba^  the  defendant  had  treated 
with  the  agent  of  the  plaintiff  for  a  house,  No. 
16^  ia  York-pkeer  Baker-^treet,  al  the  comer  of 
David^street,   which  runs  out  of  York-place ; 


when,  a&n  looking  over  the  house,  the  defMidant 
asked  the  Agent  ^*  if  there  was  any  (Ejection  to 
the  house, — whether  there  was  anything  objec- 
tionable about  it?"  to  which  he  received  for 
reply  ^*  none  whatever ;"  and  soon  after  a  written 
agreement  was  entered  into,  by  which  the  de- 
fendant bound  himself  to  take  the  house  fur- 
nished from  that  time,  November  14,  1838,  for 
two  years,  at  a  rent  of  375  guineas.  Not  long; 
after  the  execution  of  this  paper,  however,  the 
defendant  heard,  to  his  surprise,  that  the  next 
house  in  David  street,  and  adjoining  that  in 
H  question,  was  a  house  of  ill  fame,  and  of  such  an 
open  and  undisguised  character,  as  to  render  it 
quite  impossible  for  him  to  think  of  taking  his  lady 
and  family,  consisting  of  young  persons  of  both 
sexes,  into  such  a  vicinity,  in  consequence  of 
this  discovery,  the  defendant  refused  to  fulfil  his 
contract,  and  the  plaintiff  having  filed  a  bill 
against  him  in  Chancery,  the  present  issue  was 
ordered  to  this  court,  to  ascertain  whether  there 
was  such  a  nuisance,  and  whether,  in  the  language 
of  the  plea,  the  defendant  had  been  indu^  to 
enter  into  the  agreement  by  the  fraud,  conceal- 
ment, and  misrepresentation  of  the  plaintiff  in 
that  particular. 

Mr.  Tkesiger  addressed  the  Jury,  observing 
that  this  was  a  mixed  question  of  fact  and  of  law 
—of  fact,  inasmuch  as  the  Jury  would  be  called 
on  to  say  whether  this  house  in  David-street  was 
of  the  character  spoken  to  by  the  defendant's 
witnesses,  which  he,  for  one,  would  admit  to 
some  extent ;  and  of  law,  for  it  would  then  be 
the  province  of  the  learned  Judge  to  say  whe- 
ther, under  the  circumstances,  the  defendant 
was  to  be  released  from  the  obligation  of  the 
agreement.  He  commented  on  the  meaning 
properly  to  be  attached  to  the  term  '*  about  the 
house,"  which  he  contended  ought  to  be  applied 
solely  to  the  internal  arrangement  of  it,  and  not 
the  vicinity.  The  A^ent  was  not  bound  to  tell 
jail  that  might  or  might  not  be  objectionable 
about  the  house  in  the  latter  sense,  for  it  was 
the  duty  of  the  defendant  to  satisfy  himself  upon 
that  subject  before  he  entered  into  such  an 
agreement. 

Lord  Abivoer  left  it  to  the  Jury  to  say 
what  could  have  been  the  meaning  of  the  de- 
fendant's question,  and  the  Agent's  reply,  for  by 
that  must  they  be  guided.  The  defendant  had 
seen  the  house,  and  there  would  seem  to  have 
been  no  reason  for  asking  such  a  question ;  the 
only  suggestion  he  could  supply,  and  it  was  sim- 
ply as  such,  was  that  the  defendant  was  sur^ 
prised  to  hear  so  low  a  rent  asked  for  the  house 
HI  that  vicinity,  and  must  have  imagined  that 
there  was  some  objection  to  it,  and  so  asked  tbd 
Agent,  from  whom  (when  he  had  received  the 
assurance,  that  Uiere  was  none,)  he  took  the 
house ;  that  if  the  plaintiff  knew  there  was  a 
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nuimnce  connected  with  the  house,  and  con- 
cealed it  from  the  defendant,  he  most  be  held  to 
•have  imposed  upon  the  latter. 

The  Jury  found  a  verdict  for  the  defendant. 


COURT  OF  THS  SHERIFF  of  MIDDLESEX. 
June  11. 

Before  Mr,  Under'- Sheriff 'Bvncazhh. 
Stockdalb  v.  Hansard. 


LiBBL. 

Mr.  Carringfon  stated  that  this  was  a  writ  of 
inquiry  to  assess  damages  in  a  cause,  in  which 
Jonn  Joseph  Stockdale  was  plaintiff,  and  Luke 
Hansard  and  others  were  defendants.  The  de- 
.claration  alleged  the  publication  of  a  libel  by  the 
defendants  against  the  plaintiff,  who  had  been  for 
years  a  publisher,  and  who  had  published  a  certain 
scientific  work  in  1827,  treatmg  of  anatomical 
subjects,  and  illustrated  by  anatomical  plates. — 
The  defendants,  in  a  report  of  the  Inspectors  of 
Prisons,  suted  the  worK  to  be  of  a  most  dis 
gusting  nature,  and  obscene  in  the  extreme.— 
There  was  no  plea  asserting  that  any  portion  of 
the  libel  was  true.  In  the  state  of  the  record  the 
libel  must  therefore  be  taken  to  be  entirely  false 
But  the  defendants  pleaded  that  the  Inspectors  of 
Prisons,  Messrs.  Crawford  and  Whitworth  Rus- 
sell, made  a  report  to  the  House  of  Commons, 
who  had  passed  a  resolution  that  all  their  reports 
and  papers  be  printed  and  published  for  general 
circulation,  that  the  defendants  were  ordered  to 
publish  for  sale  the  report  in  question,  and  that 
the  House  of  Commons  had  resolved  that  the 
power  of  publishing  such  of  its  papers  as  they 
deemed  necessary  was  conducive  to  the  public 
interest,  and  was  an  essential  incident  to  the  con- 
stitution of  the  Commons  House  of  Parliament. 
'I  he  plaintiff  demurred  to  this  plea  that  it  was 
not  good  in  point  of  law,  because  the  established 
laws  of  this  realm  could  not  be  superseded,  sus- 
pended, or  altered,  by  any  resolution  of  the  House 
of  Commons,  which  could  not  create  a  new  privi- 
lege inconsistent  with  the  known  laws  of  the  land. 
l%e  question  had  been  solemnly  ar^ed  before 
the  Court  of  Queen's  Bench  ;  who  decided  that 
the  plea  was  bad,  and  that  the  defendants  had  no 
justification  for  the  publication.  The  present 
writ  was  issued  to  tne  Under  Sheriff  and  the 
jury,  to  inquire  and  assess  the  damages  received 
by  the  plaintiff,  by  reason  of  this  unjustifiable 
publication. 

Mr.  Curwood  said  the  jury  were  now  called 
upon  to  discharge  their  duty  in  one  of  the  most 
important  cases  which  had  ocourred  for  the  last 
160  years.  The  question  of  law  which  hnd  been 
decided  was  no  less  than  this:^ — whether  the  laws 


and  liberties  of  this  country  could  be  subject  to 
the  resolution  of  the  House  of  Commons.  In 
stating  this,  it  was  not  with  a  view  to  inflame 
the  minds  of  the  jury;  but  on  the  contrary,  to 
warn  them,  notwithstanding  all  that,  had  taken 
place,  that  they  were  legally  to  confine  themselves 
to  the  awarding  such  damages  as  they  thought 
the  plaintiff  had  sustained.  What  had  the  House 
of  Commons  assumed  ?  He  wished  not  to  speak 
disrespectfully  of  that  House ;  they  had  acted  on 
the  report  of  a  committee  of  learned  lawyers,  but 
the  result  had  proved  that  they  had  rashly  adopted 
their  opinion  of  the  question.  Never  had  there 
been  a  case  more  solemnly  argued  in  the  Queen's 
Bench.  The  Queens  Attorney -General  had 
consumed  three  days  in  endeavouring  to  convince 
the  Court  that  the  power  which  the  H«nse  of 
Commons  had  claimed  was  legal — the  jury  cuold 
do  no  better  than  read  the  luminous  judgnent  of 
Lord  Denman  and  the  other  judges,  who  had 
held  that  the  law  must  triumph  over  one  branch 
of  the  Legislature.  Nothing  could  so  deeply  in- 
terest Englishmen ;  and  this  judgment  stood  on- 
equalled,  and  unrivalled. 

The  Under-sheriff'  said  this  had  nothing  to 
do  with  the  question  wliich  the  jury  had  to  decide. 
It  was  quite  true  that  the  present  action  had  given 
rise  to  the  trial  of  a  very  important  public  ques- 
tion, but  he  concurred  with  the  learned  counsd, 
who,  with  so  much  moderation  and  temper,  had 
opened  his  case  ;  and  if  the  learned  counsel  had 
not  stated  it,  it  would  have  been  his  (the  Under- 
sheriff's)  duty  to  tell  the  jury  that  ihej  had 
nothing  to  do  with  that  topic.  I'hey  were  simply 
called  upon,  in  virtue  of  the  writ  from  the  Queen  a 
Bench,  to  assess  the  damages  which  in  their 
opinion  the  plaintiff  had  sustained  by  the  libel 
complained  of.  The  nominal  defendants,  the 
printers,  as  in  most  cases,  though  the  law  sup- 
posed malice,  could  scarcely  be  imagined  to  have 
been  actuated  hj  any  ill  feehn^  towands  the  plain- 
tiff; but  the  plaintiff  was  enUtled  to  recover  such 
damages  against  them  as,  in  the  judgment  of  the 
jury,  he  had  suffered.  The  declaration  alleged 
no  special  damage,  which  it  might  have  done>  by 
affirming  that  certain  customers  had,  since  the 
libel,  ceased  to  deal  with  him.  The  jui^,  there- 
fore, had  to  estimate,  looking  to  the  nature  of  his 
business  as  a  bookseller  and  publisher,  wbat  he 
had  probably  suffered^  and  was  now  likely  to 
suffer,  in  consequence  of  the  libel.  He  (the 
Under-Sheriff )  felt  bound  to  tell  the  jury  thai 
they  had  nothing  to  do  with  any  indemnification 
of  the  defendants  by  the  House  of  Gommona, 
even  had  it  been  proved;  for  the  kw  made  the 
defendants  responsible,  and  upon  the  verdict  of 
the  jury  execution  might  be  taken  out  against 
them.  '* 

The  jury  returned  a  verdict  for  £iQQ^  4i^^^ges. 
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NEW  ORDBES  OP  THE  COURT  OF 

CHANCERY. 

Ismed  under  the  Stat.  1^2  Victoria,  e.  110. 

(  Continyed  fivm  p,  107.) 

Court  of  Chancb&t,  May  10,  1899. 


FORMS  OF  WRITS. 

No.  V. 

Writ  of  Fieri  FacuUf  on  a  Decree  or  Order 
of  the  CouH  of  Chancery  for  Payment  of 

CotU. 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith. 

To  the  Sheriff  of  Greeting. 

We  command  you  that  of  the  goods  and 
chattels  of  C.  D.  in  your  bailiwick,  you  cause  to 
be  made  the  sum  of  jE  ,  for  certain  costs, 

which  were  lately  before  us  in  our  High  Court 
of  Chancery,  in  a  certain  cause,  or  certain  causes 
(ae  the  case  may  be)  wherein  A.  B  is  plaintiff, 
and  C.  D.  is  defendant,  or  in  a  certain  matter 
there  depending,  intituled,  ''  In  the  matter  of 
£.  F."  (as  the  case  may  be\  by  a  decree  or 
order,  [as  the  case  may  be)  of  our  said  Court, 
bearing  date  the  day  of  ,  decreed  or  ordered 
(a#  the  case  may  ^)  to  be  paid  by  the  said 
C.  O.  to  A.  B.  and  which  costs  have  been 
taxed  and  allowed  by  G.  H.  esquire,  one  of 
the  Masters  of  our  said  Court  at  the  said  sum 
£  ,  as  appears  by  the  certificate  of  the  said 
Master,  dated  the  day  of  And  that  of  the 
goods  and  chattels  of  the  said  CD.  in  your 
bailiwick,  you  further  cause  to  be  made  interest  on 
the  said  sum  of  £  at  the  rate  of  £4.  per  centum 
per  annum,  from  the  day  of  ,  (a) 

and  that  you  have  that  money  and  interest 
before  us,  m  our  said  Court,  immediately  after 
the  execution  hereof,  to  be  paid  to  the  said 
A.  B.  in  pursuance  of  the  said  aecree  or  order  (as 
the  due  may  be).  And  that  you  do  all  such  things 
as  by  the  statute  passed  in  the  second  year  of 
our  reign,  you  are  authorixed  and  required  to  do 
in  this  behalf.  And  in  what  manner  you  shall 
have  executed  this  our  writ,  make  appear  to  us 
in  our  said  Court  immediately  after  the  execu- 
tion thereof.     And  have  there  then  this  writ. 

Witnesa  oursell  at  Weetminster  the  day 

of  in  the  year  of  our  reigu. 


(a)  The  date  of  the  Master's  certificate,  or,  if  that 
w.  TH  priflT  to  the  let  of  October,  183a,  say,  *•  from  the 
lat  day  of  October,  1838." 


No- VI. 


Writ  of  Elegit,  on  a  Decree  or  Order  ^f 
the  Court  of  Chaneery^for  Payment  of 
Money^  or  Money  and  Intereet. 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith. 

To  the  Sheriff  of  greeting. 

Whereas,  lately  in  our  High  Court  of  Chan- 
cery, in  a  certain  cause  or  certain  causes  (as  the 
case  may  be)  there  dependinff,  wherein  A.B. 
and  others  are  plaintiffs,  and  C.  D.  and  others 
are  defendants,  or  in  a  certain  matter  there  de- 
pending, mtituled,  <<  In  the  matter  of  £.  F." 
(as  the  case  may  &e)  by  a  decree  or  order  (as 
the  case  may  be)  of  our  said  Court,  made  in 
the  said  cause  or  matter  (or  the  case  may  be) 
and  bearing  date  the         oay  of  ,  it  was 

decreed  and  ordered,  or  ordered  (as  the  case 
may  be)  that  the  said  C.  D.  should  pay  unto 
A.  B.  the  sum  of  £  (if  interest  be  given 

by  the  order^  say  *<  together  with  interest 
thereon,  after  the  rate  of  £4.  per  centum  per 
annum,  from  the  day  of  /'    And 

afterwards,  the  said  A.  B»  came  into  our  said 
Court  of  Chancery,  and  according  to  the  form  of 
the  statute  in  such  case  made  and  prorided, 
chose  to  be  delivered  to  him,  her,  or  them  (as 
the  case  may  be)  all  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick,  except  hia 
oxen  and  beasts  of  the  plough ;  and  also  aU 
such  lands,  tenements^  rectories,  tithes,  rents 
and  hereditaments,  including  lands  and  heredita- 
ments, of  copvhold  or  customary  tenure  in  your 
bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust 
for  him,  was  seized  or  possessed  of  on  the 
day  of  in  the  year  of  our  Lord  (a) 

or  at  any  time  afterwards,  or  over  which  the  said 
CD.  on  the  said         day  of  (tt)  or  at 

any  time  afterwards  had  any  cUsposing  power, 
which  he  might,  without  the  assent  of  anv  other 
person,  exercise  for  his  own  benefit,  to  oold  to 
him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents  and  heredita- 
ments, respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  until 
the  said  sum  of  £  ,  together  with  interest 

thereon,  at  the  rate  of  £4.  per  centum  per  annum, 
ft'om  the  said  day  of  (b)  shall  have 

been  levied.  Therefore,  we  command  you  that, 
without  delay  you  cause  to  be  delivered  to  the 
said  A.  B.  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  CD.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  tho 
plough ;  and  also  all  such  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  custo- 
mary tenure,,ia  your  bailiwick,  aa^the  saidC.  D., 
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eraon  in  trust  for  him,  was  seised  or 
[  of  on  the  said  day  of  {a) 

or  at  any  time  afterwards,  or  over  which  the  said 
C.  D.  on  the  said  day  of  (a)  or  at 

any  time  afterwards,  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit.  To  hold 
the  said  goods  and  chattels  to  the  said  A.  B.  as 
his  proper  goods  and  chattels,  and  also  to  hold 
the  saia  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his 
assigns^  until  the  said  sum  of  £,  ,  together 
with  interest  as  aforesaid,  shall  have  been  levied. 
And  in  what  manner  you  shall  have  executed 
this  our  writ,  make  appear  to  us  in  our  Court 
of  Chancery  aforesaid,  immediately  after  the  exe- 
cution thereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said 
extent  and  appraisement.  And  have  there  then 
this  writ. 

Witness  ourself  at  Westminster,  &c. 

(a)  The  day  on  which  the  decree  or  order  was  made. 

lb)  If  the  order  be  for  money  and  interest,  the  day 
mentfoned  in  the  order.  If  for  nu>ney  only,  the  day 
on  which  the  decree  or  order  was  made,  or  in  case  It 
was  made  prior  to  the  1st  day  of  October,  1S88,  say, 
*<  from  the  1st  day  of  October,  1638." 


No.  VII. 

Writ  of  Elegit^  on  a  Decree  or  Order  of 
the  Court  of  Chancery  for  Payment  of 
Costs. 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith. 

To  the  Sheriff  of  greeting. 

Whereas,  lately  in  our  High  Court  of  Chan- 
cery, in  a  certain  cause  or  certain  causes  (as  the 
case  may  be),  there  depending,  wherein  A.  B. 
and  others  are  plaintiffs,  and  C.  D.  and  others 
ftie  defendants,  or  in  a  certain  matter  there  de- 
pending, intituled,  *'  In  the  matter  of  £.  F." 
\as  the  case  may  6e),  by  a  decree  or  order  (as 
the  case  may  be)  of  our  said  Court,  made  in  the 
said  cause  or  noMitter  (as  the  case  may  be),  and 
bearing  date  the  day  of  ,  it  was 

decreed  and  ordered,  or  ordered  (as  the  case 
may  be)y  that  C.  D.  should  pay  unto  A.  B. 
certain  costs  as  in  the  said  decree,  or  order  (as 
the  case  may  be),  mentioned,  and  which  costs 
have  been  taxed  and  allowed  by  G.  H.  esquire, 
one  of  the  Masters  of  our  said  Court,  at  the 
sum  of  £  ,  as  appears  by  the  certificate  of 
the  said  Master,  dated  the  day  of 

And  afterwurds  the  said  A.  B.  came  into  our 
said  Court  of  Chanoer^  and  according  to  the 
form  of  the  Statute  in  such  case  made  and  pro- 


vided, chose  to  hei  d^lifm^  t^  km  ^Che  goods 
and  chattels  of  the  said  C.  D.  In  your  bailiwick, 
except  his  oxen  and  bessts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold,  or  customary  tenure, 
in  your  bailiwick,  as  the  said  C.  D.,  or  any  one 
in  trust  for  him,  was  seized  or  possessed  of,  on 
the  day  of  ,  in  the  year  of  oar 

Lord  ,  (a)  or  at  any  time  aftenwds,  or  over 
which  the  said  C.  D.  on  the  said  day  of 

(a),  or  at  any  time  afterwards,  had 
any  disposing  |)ower,  which  he  might,  without 
the  assent  of  any  other  person,  exercise  for  his 
own  benefit ;  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to 
hold  the  sud  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according 
to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  sum  of  £ 
together  with  interest  thereon  at  the  rate  of  £i^ 
per  centum  per  annum,  from  the  said  day  of 
(b)  shall  have  been  levied.  There* 
fore  we  command  you,  that  vnthont  delay,  yon 
cause  to  be  delivered  to  the  said  A.  B.  by  a  rea* 
sonable  price  and  extent,  all  the  goods  aod  chaU 
tels  of  tne  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all 
such  Unds  and  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  beredi- 
taments  of  copyhold,  or  customary  tenure,  in 
your  bailiwick,  as  the  said  C.  D.  or  any  person 
or  persons  in  trust  for  him,  was  or  were  aeised  or 
possessed  of,  on  the  said        day  of  ,  (e) 

or  at  any  time  afterwards,  or  oTer  which  the  said 
C.  D.  on  the  said         day  of  ,(c)  or  at 

any  time  afterwards,  had  any  disposing  povrer, 
which  he  might,  without  the  assent  of  any  other 
person  or  persons,  exercise  for  his  ownlienelit; 
to  hold  the  said  goods  and  chattels  to  tlie  said 
A.  B.  as  his  proper  goods  and  chattels,  and  also 
to  hold  the  said  lands,  tenements,  rectories,  titlies, 
rents,  and  hereditaments  respectivdy,  according 
to  the  nature  and  tenure  thereof,  to  him  and  to  hts 
assigns,  until  the  said  sum  of  £  ,  to|g;etlier 

with  interest  as  aforesaid  shall  have  beeir  letted. 
And  in  what  manner  yoo  shall  haye  executed 
this  our  writ,  make  appear  to  us  m  oiir  Court 
of  Chancery  aforesaid,  immediately  after  the 
execution  thereof,  under  your  seal  and  the  seals 
of  those  by  whose  oath  you  shall  inake  »(hie  said 
extent  and  appraisement.  And  have  there  ihen 
this  writ.  _     ,^^^     , 

Witness  ourself  at  Westminsteii'&fe'l^ 


(a)  The  date  of  the  Master's  Certiflealt^  af  taxation. 

(b)  The  date  of  the  Master's  Certificate*ortaxKUoD, 
or  if  that  were  prior  to  thii  IM  &y  of  October,  1838, 
say,  "  froia  the  Ist  dny  pf  October,  1 W,^    ,^„. 

(c)  The  date  of  fhe  Mastei^a  CeraBcatt^  of  ksation. 
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ftAtCnftH  0f  tfir  Comtji. 

After  Trimty  Term^  1830. 
COURT  OF  CHANCERY. 

AT    LIHCOLN's   inn. 

Satuwky,June22P^"l'    Seal- Appeal   Mo- 

^  I     lions  and  Appeals. 

Monday     .. 
Tuesday     .• 
Wednesday.. 
Thursday    .. 
Friday 
Saturday     .. 
Monday,  July 
Tuesday 
Wednesday.. 
Thursday  .• 
Friday 

Saturday     .. 

Monday 
Tuesday     ., 
Wednesday.. 
Thursday    .. 
Friday 
Saturday     .. 
Monday 
Tuesday      .. 
Wednesday.. 
Thursday    .. 
Friday 


24., 

25 

26 

27 

28 

29  >  Appeals  and  Causes. 

2 
3 
4 
5 

g  (The  Second  Seal— Appeal 
(     Motions  and  Ditto. 

8 

9 
10 
II 
12 

13  S- Appeals  and  Causes. 
15 
16 
17 
18 
19- 


The    Third    Seal— Appeal 
'      Motions  and  Ditto. 


20 

22^ 

23 

24 

25 

26  S' Appeals  and  Causes. 

27 

29 

30 

31J 


Saturday     .. 

Monday 

Tuesday 

Wednesday.. 

Thuisday    .. 

Friday 

Saturday     .. 

Monday 

Tuesday 

Wednesday.. 

TT,     J       A        1  ( The  Fourth  Seal— Appeal 
Thursday,  Aug.  1  {     ^^^^^^  ^^  j^.^^^  ^^ 

Friday        ..       2     Petitions. 

Such  days  as  his  Lordship  is  occupied  in  the 
House  of  Lords  excepted. 

The  Court  will  not  sit  after  Saturday  the 
10th  August. 

VICE  CHANCELLOR'S  COURT. 
After  Trinity  Termy  1839. 
AT  Lincoln's  inn, 
Saturday,  June  22     The  First  Seal-— Motions. 


Monday 
Tuesday      .. 
Wednesday.. 
Tliursday    .. 
Friday 

Satuitlay     .. 
Monday,  July 
Tuesday 
Wedn^day .. 
Thursday    .. 
Friday 

Saturday     .. 

Monday 

Tuesday 

Wednesday.. 

Thursday    .. 

Friday 

Saturday     .. 

Monday 

Tuesday 

Wednesday.. 

Thursday    .. 

Friday 

Saturday     .. 
Monday 
Tuesday 
Wednesday .. 
Thursday    .. 
Friday 
Saturday     .. 
Monday 
Tuesday     .. 
Wednesday.. 

Thursday,  Aug, 
Friday 


24* 

25 
26 
27 
28 
29 

1 

2 

3 

4 

5 

6 

8 

9 

10 

n 

12 
13 
15 
16 
17 
18 
19 

20 

22^ 

23 

24 

25 

26 

27 

29 

30 

31J 

1 
2 


Pleas,  Demurrers,  Excep* 
tions,  Causes,  and  Fur- 
ther Directions. 


The  Second  Seal — ^Motions. 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


The  Third  Seal— Motions. 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


The  Fourth  Seal — Motions, 
Petitions. 

The  Court  will  not  sit  after  Saturday,  10th 
August. 

Short  Causes  and  Unopposed  Petitions  on 
Friday  the  14th  June,  and  every  Friday  during 
the  Sittings,  previous  to  the  General  Paper  of 
Causes,  &c. 

N.B.— The  Vice  Chancellor  will  hear  Mo- 
tions at  Lincoln's  Inn  Hall  after  the  last  day  of 
Term  until  the  First  Seal. 


COURT  OF  EXCHEQUER. 

Sittings  in  Equity  in  Serjeant's  Inn  HaU, 
after  Trinity  Term^  1839. 

Before  Lord  Abinger. 

! Pleas,  Demurrers,  and  £z^ 
ceptions,  and  Further  Di» 
reetions. 
Friday         «.     14     Petitions  and  Motions. 

c,       ,  • .  ( Further   Directions    and 

Saturday     ..     15  J      ^j^^_ 
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Business  of  the  Courts^  ^e 


Stt0ttif 00  Of  tfi(  €ottrt0« 


Jurors'  Memorial. 

June  27. — The  jurors  called  the  attention  of 
the  Court  to  a  memorial  which  they  had  pre- 
sented on  the  suhject  of  their  attendance.  They 
stated  that  forty -eight  gentlemen  were  summoned 
for  each  of  the  Courts,  for  each  sitting  of  the 
Court.  The  consequence  was,  that  these  forty- 
eight  persons  had  to  attend,  day  after  day,  for 
ten  or  twelve  days  successively,  to  the  manifest 
injury  of  their  business.  Some  of  the  parties 
who  had  their  places  of  business  in  the  city,  and 
resided  elsewhere,  were  liable  to  be  summoned 
once  in  the  year  to  Guildhall,  and  again  in  the 
same  year  to  Westminster- hall,  and  to  those  who 
had  not  partners  or  other  competent  persons  to 
Attend  to  their  business  in  their  absence,  the  in^ 
convenience  and  injury  were  very  great.  What 
the  jurors  suggested  was,  that  instead  of  sum- 
monmg  forty-eight  persons  for  the  sittings,  a  new 
set  of  jurors,  consisting  of  forty-eight  (if  neces- 
sary )y  should  be  summoned  every  day,  and  that 
no  juror  should  be  compelled  to  attend  two  days 
successively. 

Lord  Abinger  informed  them  that  it  should 
have  his  consideration.  He  was  the  more  in* 
dined  to  see  whether  any  arrangement  could 
be  made  to  meet  the  wishes  of  jurors,  as  he 
thought  he  perceived  an  increasing  indisposition 
lo  make  the  personlJ  sacrifices  Which  "were  indis- 
pensably necessary  in  order  that  justice  should  be 
administered  according  to  the  laws  of  this  country. 

One  of  the  jurors  assured  his  Lordship  that 
he  and  his  fellow-jurors  were  all  satisfied  that 
some  personal  sacrifice  was  necessary,  and  they 
wished  to  know  if  his  Lordship  thought  their  ob- 
ject could  be  attained  by  the  introduction  of  a 
short  Bill  in  Parliament. 

Lord  Abinger  said,  if  any  Bill  were  intro- 
duced on  the  subject,  it  should  be  with  the  ap- 
proval of  the  Government. 

The  jurors  said  that  they  should  adopt  his 
Lordship's  suggestion  by  an  application  to  the 
Home  Ofiice,  but  that  they  hoped  for  his  Lord- 
ship's assistance.       " 

Lord  Abinger  repeated  the  expression  of 
his  anxiety  to  carry  into  effect  the  wishes  of  the 
jurors  by  any  means  in  his  power.   .    . 

VICE-CHANCELLOR'S  COURT. 

Short  causes  and  unopposed  petitions. 

After  the  unopposed  petitions — Houghton  v. 
Gadchall,  petition  by  order — Swabey  v.  Swabey , 
ditto — Reed  v.  Baillie,  further  directions — Wilson 
▼.  Wilson,  ditto — Mortimer  v.  Eraser,  part  heard. 

ROLLS'  COURT 

Goodwin  v.  Chewley — Baddeley  v.  King — 
Simmons  v.  Hicks ~ Greenwood  v.  Wakeford — 
Adams  v.  Fisher — Smith  v.  Morris — Walker  v. 
Cunningham — Curtis  v.  Lakin — Brederman  v, 
Seymour— Wedd  ▼.  Reeve— Robley  r.  Robley 
-Ansd^ll  V.White. 


COURT  OF  QUEEN'S  BENCH. 

London  Special  Juries. 

W^illiams  v.  Panton — Evans  v.  The  saoie. 

London  Common  Juries. 
Myers  v.  Mams — Yates  v.  France — Cowell 
V,  Bulley — Evans  v.  Norris — Webb  v.  Meade 
— Harper  V.  Janson — Crew  v.  Rowley — Sycrv. 
Baker.     The  last  cause  is  No.  61  on  the  list. 

COURT  OF  COMMON  PLEAS. 

London  Common  Juries. 
Alsager  v.  Simmonds— Meymott  v.  Hunt — 
Pile  V.  Mills— Robinson  v.  Harris — Crouch  v. 
Priest — Coihns  v.  Walsh— Tranby  v.  Bennett— 
Pinnell  v.  R(>berts — Hughes  v.  Gamer — Cotton 
V.  Partridge — Liley  v.  Jenkins  —  Cimliffe  v. 
Park.     The  last  cause  is  No.  107  on  the  lirt. 

COURT  OF  EXCHEQUER. 
London  Special  Juries. 
Solarte  v.  Pirie — Cashmere  v.  Duuoombe — 
Hodgson  V.  Pulley. 

London  Common  Juries. 
Chilcott  V.  Jay — Cannon  ▼.  Gadderer — ^Law- 
reoce  y.  Clark— Abbott  v.  Hendr3»— S^atterie  v. 
Porley— Studwick  v.  Kihff — Kelly  ▼.  Slowman. 
Tlie  last  cause  is  No.  9l  on  the  list. 

EQUITY  EXCHEQUER. PetitioDsftMotions. 


NOTICE  TO  CORRESPONDENTS. 
Verax. — Your  query  is  unintelligible.    What 
sort  of  mortgage  was  made  by  A.  and  B.  ?    Was 
it  a  conveyanee  of  the  Fee,  subject  to  redemp- 
Mon  ?    .Has  the  time  for  redemption  expired? 

TO  SUBSCRIBERS. 

A  Stkmped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
scribers,' postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  Publishers. 

Annual  Subscription*  £\,  10a.,  to  be  paid  in 
advance. 
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LEX  LOCI  DOMICILII. 

Part  I. 
In  Cases  op  Lbqitimacy. 
By  what  law  shall  the  personal  property, 
aitoate  in  England,  of  a  British  born  subject 
domiciled  in  Scotland,  or  any  of  the  British 
Colonies,  and  intestate,  be  governed  ? 
(Continued  from  p.  114  J 
Illustrated  by  Cases  in  Bankruptcy, 
whether,  or  not,  the  personal  property  abroad, 
of  a  Bankrupt  in  England,  passes  to  his  As- 
signees, if  there  be  no  positive  law,  in  the 
foreign  coantry,  to  the  contrary  7 

T^HAT  personal  property  must  be  governed 
by  the  laws  of  that  country  where 
the  owner  is  domiciled,  was  expressed  in  the 
clearest  terms  by  Lord  Kbnyon,  in  Hunter  v, 
Polts  (a).  In  that  case  the  question  raised 
was,  whether  or  not  property  in  Rhode 
Island,  North  America,  passed  to  the  assig- 
nees of  a  bankrupt  in  England,  in  the  same 
manner  as  if  the  owner  (the  bankrupt)  had 
voluntarily  made  an  assignment  of  it,  and 
Lord  Kbn YON  held  that  it  did  so  pass,  unless 
there  were  some  positive  law  of  that  country 
to  prevent  it.  His  Lordship  said,  every 
person  having  property  in  a  foreign  country, 
may  dispose  of  it  in  this ;  though,  indeed, 
if  there  be  a  law  in  that  country  directing  a 
particular  mode  of  conveyance,  that  must  be 
adopted. 

(d)  4  Term  Rep.  192.  (1791.) 
Vol.  II. 


The  Bankrupt  Statutes  have  expressly 
enacted  that  the  Commissioners  may  assign ' 
all  the  property  of  the  bankrupt  in  the 
most  extensive  words ;  and  therefore,  on  the 
general  reason  of  the  thing,  if  there  be  no 
positive  decision  to  the  contrary,  no  doubt 
could  be  entertained,  but,  that  by  the  laws 
of  this  country,  uncontradicted  by  the  laws 
of  any  other  country,  where  personal  pro- 
perty may  happen  to  be,  the  commissioners 
of  a  bankrupt  may  dispose  of  the  personal 
property  of  a  bankrupt,  re^tident  here,  though 
such  property  be  in  a  foreign  country.  The 
decision  of  Lord  Hardmicke  in  Mcintosh  v. 
Ogilvie  {b)  agrees  with  this  opinion.  There 
the  plaintiff  was  the  assignee  of  a  bankrupt ; 
the  defendant,  a  creditor,  who  before  the 
bankruptcy  went  into  Scotland,  and  made 
arrestments  on  debts  due  to  the  bankrupt 
from  persons  there.  Upon  an  affidavit  of 
the  defendant  having  got  this  money  into 
his  hands,  a  ne  exeat  was  granted.  And  he 
moved  to  discharge  it,  upon  a  supposition 
that  he  had  a  right  to  the  goods  as  creditor, 
by  his  arrestments.  The  Lord  Clumcellor 
asked,  whether  he  had  sentence  before  the 
bankruptcy,  and  being  answered  in  the 
negative,  his  Lordship  said,  <^  Then  it  is  like 
a  foreign  attachment,  by  which  this  Court 
will  not  suffer  a  creditor  to  gain  priority,  if 
no    sentence   were  pronounced    before  the . 


(6)  H.  21  Geo.  2.  Chan,  see  4  Term.  Rep.  193.  n. 
K 
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Lex  Loci  Domicilii. 


upon  the  English  Jarists,  to  commence  his 
work  with  what  he  terms  "  Notices,"  wherein 
he  says,  "The  following  hrief  notices  of 
some  of  the  most  interesting  books  and  cde- 
brated  authors,  whose  lahours  are  quoted  or 
referred  to  m  this  work  may  not  be  uninte- 
resting ;  and  the  only  Englishmen  we  find 
honoured  in  these  notices  are  Bracton,  St. 
German,  Dr.  Halifax,  Lord  Holt,  Sir  Wm. 
Jones,  and  Dr.  Wood.  For  the  present  we 
will  leave  this  gentleman  and  his  works,  and 
resume  our  Essay.  We  will  take  him  in 
hand  again  as  he  comes  in  our  way. 

Foreign  Jurists  of  ancient  times  have  given 
various  opinions  upon  the  Law  of  Nations, 
and  they  all  considered  the  Lex  domicilii  to 
be  adopted  under  restrictions. 

Vattbl  says,  (a)  that  immoveable  property 
follows  the  disposition  made  by  the  Laws  of 
that  State  wherein  it  is  situated;  but  the 
succession  and  disposition  of  moveable  pro- 
perty, is  regulated,  not  by  the  Lam  of  the 
Country  in  which  it  is  locally  situated,  but 
by  that  of  the  owners  patria  or  domicile^ 
whene  he  came,  and  whither  he  intends  to 
return. 

HuBER  (ft)  gives  three  axioms  by  which 
it  is  to  be  decided,  how  far  the  law  of  one 
country  shall  be  received  in  another — the 
subject  he  introduces  with  this  observation 
Saepe  Jit  ut  negotia  in  uno  loco  contracta, 
usum  effectumque  in  diversi  locis  imperii 
habeant  aut  aUbi  dijudicanda  sint : — His 
axioms  are — 

1st.  That  the  law  of  every  country  holds 
only  within  the  limits  of  ite  own  jurisdiction. 
2nd.  That  all  persons  are  to  be  considered 
as  subjects  of  a  state  who  are  resident  within 
it,  whether  their  residence  be  temporary  or 
not. 

3rd.  That  Governments  so  far  act  with 
confidence  to  each  other,  that  they  will  re- 
cognise each  other's  laws,  provided  they  do 


(a)  B.  a.  c.  7.  e.  85.— c.  8.  M.  109, 110. 
(ft)  De  conflicta  legum,  b.  1,  tit.  3. 


not  clash  or  interfere  with  their  oren,  or  in* 
jure  their  own  subjects. 

Foreign  laws,  however,  and  the  decisions 
of  Foreign  Courts  cannot  be  allowed  to  pre- 
vail in  England;  indeed,  it  is  in  England  a 
well  settled  doctrine  at  the  present  day,  that 
if  a  Scotchman,  domiciled  in  England^  dies 
intestate,   his   personal  property,  wherever 
located,  must  be  distributed  according  to  the 
Laws  of  England.     Lord  Hardwicke  held 
that  personal  property  follows  the  person, 
and  is  distributable  according  to  the  law  or 
custom   of  the   place  where  the   intestate 
lived ;  and  that  no  foreigner  could  deal  in 
our  funds,  but  at  the  peril  of  his  effects  going 
according  to  our  laws,  and  not  those  of  his 
own  country  (c).     And  if  we  extend  our 
survey  of  the  laws  from  that  time  to  the  days 
of  Lord  Tenterden,  we  find  the  same  doc- 
trine, that  Personal  Property  has  no  loca- 
lity.    His  Lordship  said^  it  is  not  correct  to 
say  that  the  law  of  England  gives  way  to 
the  law  of  a  foreign  country,  but  that  it  is 
part  of  the  law  of  England  that  Personal 
Property  shall  be  distributed  according  to 
the  JUS  domicilii.     So,  upon  the  question  of 
marriage  ;\i  is  a  part  of  the  law  of  England, 
that  the  law  of  the  country  where  the  mar- 
riage is  solemnized  shall  be  adopted.     It  is 
not  against  our  law  that  a  foreign  marriage, 
however  solemnized,  should  be  held  good. 
We  adopt  the  laws  of  all  Christian  countries 
as  to  marriage,  but  it  by  no  means  follows 
that  we  are  to  adopt  all  the  consequences  of 
such   marriages  which   are  recognized    in 
foreign  countries ;  it  is  sufficient  if  we  admit 
all  such  consequences  as  follow  from  a  law- 
ful marriage  solemnized  in  England.    Lord 
Coke  says  (d)  our  common  laws  are  aptly 
and  properly  called  the  Laws  of  England, 
because  they  are  appropriated  to  the  king* 
dom  of  England  as  most  apt  and  fi^  for  the 
government  thereof,  and  have  qo  deoe^^wij 


{e)  P^MB  «.  Pipon,  AnM.  97. 
(d)  2  Inst. 
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upon  any  foreign  law  whatsoever ;  no,  not 
npon  the  civil  or  canon  law,  other  than  in 
cases  allowed  by  the  law  of  England,  In 
Scotland,  where  the  Canon  and  Roman  Laws 
prevail,  a  child  born  there  before  marriage, 
of  persons  domiciled  there,  who  afterwards 
marrj  according  to  the  laws  there  in  force, 
becomes  legitimate,  and  capable  of  inherit- 
ing lands — not  so  in  England, 

The  case  of  Sheddon  v.  Patrick,  originally 
decided  in  the  Court  of  Session  in  Scotland, 
and  the  judgment,  in  which  was  subsequently 
affirmed  by  the  House  of  Lords  (a)  (1808), 
embraced  the  following  facts — though  not  re- 
lating to  personal  property.  W.  Sheddon, 
of  Nen)  York  J  in  America  j  entered  into  a 
regular  marriage,  according  to  the  law  of 
America^  with  a  woman  who  had  previously 
borne  to  him  two  children,  William  and 
Jane,  she  died  a  few  days  afterwards,  leav- 
ing an  estate  in  Ayrshirej  not  disposed  of  by 
Trill  or  settlement.  Such  marriage  had  not 
the  effect  of  rendering  the  children  legitimate 
in  America.  It  was  held,  that  the  son  Wil- 
liam could  not  inherit  the  Ayrshire  estate, 
because  his  legitimacy  or  illegitimacy  must 
be  determined  according  to  the  laws  of 
America,  where  his  parents  were  domiciled, 
and  himself  born ;  and  by  the  laws  of  that 
country  he  was  illegitimate.  So  in  the  case 
of  the  Strathmorepeerage,wheTQ  the  son  of  the 
then  late  Lord,  born  in  England  before  mar- 
Ttage^  of  parents  domiciled  in  England,  and 
who  had  subsequently  intermarried  there,  was 
held  not  to  be  entitled  to  the  Scotch  title  and 
estates.  So  that  the  Leoitimact  of  a  child 
must  be  tried  according  to  the  law  of  the 
country  in  which  it  was  born,  according  to 
the  condition  of  the  mother  of  whom  he  was 
bom,  and  according  to  the  Status  of  his 
fatiher. 

The  Law  of  Adulterine  Bastardy  has 
undergone  two  important  changes  without 


(a)  Printed  case  laid  before  the  Hoiue  of  Lords  in 
the  Stetlmyore  Peerage  case. 


die  intervention  of  any  Act  of  the  Legisla- 
ture ;  and  the  principle  of  certainty  upon 
which  it  formerly  proceeded,  and  which  the 
great  lawyers  of  past  ages  considered  it 
sound  wisdom  to  uphold,  ru)  longer  exists. 
Until  the  year  1717  that  principle  was  so 
rigidly  acted  upon,  that  a  child  bom  in  wed- 
lock could  not  be  bastardised,  unless  the 
parties  were  separated  by  a  sentence  of 
divorce,  by  evidence  of  the  husband's  impo- 
tency,  or  of  his  absence  from  the  realm 
where  it  was  begotten.  But  as  reason  and 
common  sense  shewed  that  it  might  be  as 
impossible^  physically,  and  morally,  in  many 
cases,  for  the  husband  to  have  begotten 
the  child,  as  if  he  had  been  beyond  the 
seas,  the  maxim  of  the  qucUuor  maria  fell 
into  desuetude.  The  next  and  most  impor- 
tant innovation  was,  to  allow  the  presump- 
tion of  sexual  intercourse  to  be  rebutted  by 
whatever  evidence  a  Court  or  Jury  may 
consider  sufiicient  to  prove  that  it  did  not 
take  place,  at  a  time,  when,  if  it  occurred, 
the  person  whose  status  is  in  dispute,  might 
have  been  the  fruit  of  such  intercourse ;  and 
which,  to  judge  from  recent  decisions,  is 
now  the  law  on  the  subject  (b) 
(To  he  continued,) 


PROBLEM  X. 

Vol.  2. 

COVENANTS  IN  LEASES 

NOT   TO   CARRY   ON    CERTAIN    TRADES. 

What  Acts  amount  to  a  Breach  of  this 
Covenant  ? 


TO   THE   EDITOR   OF   THE   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  13.  VOL.  1. 

(Continued  from  p.  1 83.) 
Problem  13,  vol,  I,  p.  197. — Actions  at 
Law. 
^<  What  is  the  mode  of  commencing  an  Ac- 
tion?— shewing  what  the  Writs  are   to 
contain,  and  manner  and  time  of  service. 


(b)  NIcholos,  p.  280. 
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— ^Tfae  decisions  tbat  baye  been  made  upon 
defective  Writs,  or  irregular  service." 

as  to  thb  pboceedings  nbce88ary  to  be 
adopted  in  cases  wbbrb  the  dependant 
cannot  be  personally  served  with  thb 
Wbit  op  Summons. 

Having  before  stated  the  manner  in  which 
service  of  the  Writ  of  Summons  must  be 
made,  in  cases  where  the  defendant  can  be 
personally  met  with,  I  will  now  briefly  state 
the  mode  of  procedure  in  cases  where  per- 
sonal service  cannot  be  eftected.  (a) 

The  writ  having  been  perfected  in  the 
manner  before  stated,  the  person  intrusted 
with  the  service  thereof  must  make  at  least 
three  (Fisher  v.  Ooodfoin^  2  Crom.  and  J.  94.) 
separate  calls  at  the  defendant's  residence ; 
but  all  the  three  calls  need  not  be  made  by 
the  same  person,  nor  are  any  stated  periods 
mentioned  for  making  the  same;  but  they 
must  be  either  at  the  defendant's  house,  or 
his  lodgings,  and  not  merely  at  the  house  of 
his  employer  where  he  is  a  clerk;  {Thomas 
V.  Thomas^  2  Mo.  and  S.  730.)  and  at  hours 
when,  on  each  call,  it  is  most  probable  he 
will  be  met  with  there.    On  each  call,  appli- 
cation should  be  made  to  see  the  wife,  rela- 
tion, or  most  confidential  clerk  or  servant, 
being  an  inmate  of  the  defendant,  and  re- 
siding there  with  him ;  and  the  party  should 
produce  the  writ  and  copy  on  each  occasion 
(see  the  observations  made  by  Bayley^  B.  in 
Street  v.  Lord  Alvanley^  1  Dowl.  638.; 
Anon.  id.  513.;  HiUy.  Mould,  3Tyr.  162, 
2  Dowl.  10.)  and  also  request  to  see  the  de- 
fendant ;  and  he  should  fully  communicate  to 
such  wife  or  other  person,  the  particulars  of 
the  writ,  and  distinctly  state  that  the  object 
of  the  call  is  to  serve  the  defendant  person- 
ally with  a  copy  of  the  writ,  at  the  suit  of 


(a)  No  provisions  appear  to  be  made  for  cases  where 
the  defendant  is  a  Bf.P.  subject  to  the  Bankrupt  laws, 
and  the  process  issued  is  a  writ  of  summons  in  the 
form  No.  6.  in  the  Stat.  2  W.  4.  c.  39.  bat  the  defen- 
dant cannot  he  personally  senred. 


the  plaintiff,  naming  him  {Johnson  v.  Reuse, 
1  C.  and  M.  26. ;  1  Dowl.  041.);  and  such 
person  should  carefully  note  down  all  the 
conversation  that  passes  between  him  and  the 
person  at  the  defendant's  residence.     At  the 
first  call,  full  enquiries  should  be  made  of  the 
wife  or  other  inmate  at  the  defendant's  resi- 
dence, when  it  is  most  likely,  within  a  short 
period,  the  defendant  will  be  at  home,  or 
where  else;  and  an  appointment  made  to 
meet  him  accordingly,  (see  HiU  t.  Mmdd^ 
and  Street  v.  Lord  Alvardey,  supra ;  BaJgay 
V.  Gardner  J  2  Dowl.  62. ;  7\imer  y.  Smith, 
1  Mo.  and  P.  557.;  Johnson  v.  Disney,  3 
Dowl.   400.;   Wills  v.  Boman,  ib.  413.; 
Simpson  v.  Lord  Oreaves,  2  DowL  10.) 
and  such  appointment  should  be  punctu- 
ally kept,  {ibid)  ;  and  on  this  second  cM,  the 
like  formal  proceedings  should  take  place* 
and  another  appointment,  at  the  most  pro- 
bable time  of  meeting  the  defendant,  should 
be  made ;  and  such  appointment  also  should 
be  punctually  kept. 

On  the  last  of  the  three  callsy  the  like  en- 
quiry to  see  the  wife  or  other  inmate  of  the 
defendant's  residence,  and  also  to  see  him, 
should  be  made,  and  the  purpose  of  the  call 
should  be  again  fully  stated ;  and  if  an  exact 
copy  of  the  writ  of  summons  and  indorse- 
ments thereon,  has  not  been  delivered  to  the 
person  communicated  with  at  the  defend- 
ant's residence,  at  one  of  the  previous  calls, 
it  must  now  be  delivered  to  the  defendant's 
wife  or  other  inmate  at  his  residence,  with  a 
request  that  the  same  may  be  immediately 
delivered  to  the  defendant,  or  forwarded  to 
him  by  the  earliest  safe  conveyance.  {HiU 
V.  Mould;  Street  v.  Lord  Alvanley;  Balgay 
V.  Gardner;  Turner  v.  Smith ;  ubi  supra.) 
What  has  been  before  stated  as  to  omis- 
sions and  mistakes  in  the  writ  or  copy,  will 
also  apply  here. 

After  such  three  unsuccessful  attempts  to 
serve  the  writ  of  summons,  the  plaintiff's  at- 
torney must  wait  at  least  eight  doffs  6om  the 
time  of  the  last  call,  when  the  <m^  of  the 
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writ  was  left,  and  on  or  after  the  ninth  day^ 
tbe  plaintiff's  attorney  must  search  at  the 
proper  office  of  the  Court  for  the  defendant's 
appearance ;  and  if,  on  such  search,' it  should 
be  found  that  the  defendant  has  not  appeared, 
an  affidavit  must  be  made,  stating  that  such 
search  has  been  made,  and  that  no  appear- 
ance has  been  entered  by  or  for  the  defendant. 

After  these  steps  have  been  taken,  a  very 
f\ill  affidavit  should  be  made  and  sworn, 
stating  in  general  the  proceedings  before 
eoggested,  and  whether  the  house  at  which 
the  deponent  attended,  was  the  defendant's 
house  or  lodgings,  and  its  precise  situation, 
{Pitt  V.  Eldred,  1  Cro.  and  J.  147. ;  Bowser 
V.  Austin,  2  id.  145. ;  Scarborough  v.  Evans, 
2  Dowl.  9.) ;  and  the  deponent,  in  swearing 
the  defendant  keeps  out  of  the  way,  must  not 
merely  swear  to  his  belief  iii^X  the  defendant 
keeps  out  of  the  way,  but  must  shem  the  very 
cause  or  ground  of  such  belief  in  order  that 
the  Court  or  Judge  may  ascertain  their  suffi- 
ciency, (see  Turner  v.  Smithy  1  Mo.  and  P. 
557;  Somby  v.  Bowling^  11  Moore,  371. ; 
Anon,  1  Dowl.  513.  641.)  The  affidavit  then 
states  that  the  deponent,  in  due  time,  and 
when,  in  pursuance  of  the  rule  of  Court, 
endorsed  the  time  of  leaving  the  writ  at  the 
defendant's  residence ;  and  if  the  same  de- 
ponent has  searched  the  office  for  the  de-> 
fendant's  appearance,  the  affidavit  concludes 
with  a  statement  of  the  time  of  the  ineffec- 
tual search. 

The  plaintiff  will  now  be  in  a  situation  to 
act  according  to  the  provisions  of  the  2  W. 
4.  c.  39.  s.  3.  by  which  it  is  enacted,  ''That 
in  cs^e  it  shall  be  made  appear,  by  affidavit, 
to  the  satisfaction  of  the  Court  out  of  which 
tbe  process  issued,  or  in  vacation,  of  any 
jtidge  of  either  of  the  said  Courts,  that  any 
defendant  has  not  been  personally  served 
with  any  such  writ  of  summons  [Form  No.  1] 
as  hereinbefore  mentioned,  and  has  not,  ac- 
cording to  the  exigency  thereof,  appeared  to 
the  action,  and  cannot  be  compelled  to  do  so 
witliout  some  more  efficacious  process,  then 


and  in  any  such  case  it  shall  be  lawful  for 
such  Court  or  Judge  to  order  a  Wf*it  of 
Distringas  to  be  issued,  directed  to  the 
Sheriff  of  the  County  wherein  the  dwelling- 
house  or  place  of  abode  of  such  defendant 
shall  be  situate,  or  to  the  Sheriff  of  any  other 
County,  or  to  any  other  officer  to  be  named 
by  such  Court  or  Judge,  in  order  to  compel 
the  appearance  of  such  defendant." 

In  term,  this  affidavit,  with  a  brief  thereon, 
is  delivered  to  counsel,  and  the  court  require 
the  plaintiff's  counsel  to  declare  {Fraser  v. 
CasCy  9  Bing.  464.)  his  election  either  to 
move  for  a  distringas,  so  as  to  enable  a  plain- 
tiff to  enter  an  appearance  for  the  defendant, 
in  case  he  (the  defendant)  should  not  appear, 
or  in  order  to  proceed  to  outlawry  according 
to  the  provisions  of  the  2  W.  4.  c.  39.  which 
will  be  stated  hereafter  ;  and  the  Court  will 
not  grant  a  rule  in  the  alternative  (ibid.) ; 
and  as  a  general  rule,  it  may  be  here  stated, 
that  if  the  defendant  has  no  known  residence 
or  place  of  abode,  or  of  business,  nor  goodt 
to  be  distrained  upon,  or  if  it  can  be  sworr. 
that  he  is  abroad  with  intent  to  delay  his 
creditors,  in  such  cases  the  Court  will  not 
grant  a  rule  for  a  distringas  in  order  to  en- 
able the  plaintiff  to  enter  an  appearance  for 
the  defendant,  but  he  must,  in  such  cases, 
proceed  tooutlawry.  {Fraser  y.  Case,  supra; 
Simpson  v.  Lord  GhreaveSj  2  Dowl.  10; 
Morgan  v.  Williams,  Price's  G.  P.  63.  note.) 
If  the  Court  consider  the  affidavit  satisfactory 
and  sufficient  to  authorize  them  to. issue  a 
distringas  so  as  to  empower  the  plaintiff  to 
enter  an  appearance  for  the  defendant,  then 
they  grant  a  rule  which  is  absolute  in  the 
first  instance.  In  vacation,  the  practice  is  to 
lay  the  affidavit  before  a  Judge  at  his  cham- 
bers, and  if  he  be  satisfied  he  will  then  make 
his  order. 

Doubts  have  been  entertained  whether  a 
jfrmdpe  for  the  writ  of  distringas  is  required 
to  be  filed  in  the  Court  of  Exchequer,  in  ac- 
cordance with  the  before-mentioned  rule,  as 
the  rule  or  order  for  the  dis^ingas  must  bt 
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Imperial  Parliament. 


left  witb  the  signer  of  the  writ;  and  in  order  ii  of  causes  tried  by  the  Connnon  Pkas  were  in  the 
to  guard  against  mistakes,  perhaps  the  best  !*'^'  •HTOion,^f  course  barnsten  were  shut  out 
J  _^         iji-        /i         1-  in  a  proportionate  degree.     He  thought,  then,  it 


course  to  adopt  would  be  to  file  such  prtBCxpe 
as  is  required  by  the  rule  of  Court  before 
mentioned 

The  form  of  the  writ  of  distringas  is  given 
in  the  Schedule  to  the  Act.  The  writ  is 
to  be  tested  of  the  day  when  it  is  issued, 
whether  in  term  or  vacation,  thus — '*  Witness 

at  Westminster,  the day  of 

— in  the year  of  our  Reign," 

but  must  be  returnable  in  term,  and  have  at 
least  fifteen  days  between  the  test  and  return 
day,  exclusive  of  the  former,  (2  W.  4.  c.  39, 
8. 3.)  and  if  made  returnable  on  a  diee  ruony  it 
would  be  void.  {Kenvoorthy  v.  Pappiat,  4 
B.  and  Al.  288.)  A  note  is  also  subscribed 
at  the  foot  of  the  writ,  for  the  particulars  of 
which  the  reader  is  referred  to  the  form  given 
in  the  before-mentioned  Schedule,  and  should 
the  plaintiff  elect  to  outlaw  the  defendant, 
instead  of  entering  an  appearance  for  him, 
it  must  be  so  stated.  (See  Eraser  v.  Case, 
supra.) 

The  enactments  and  rules  before  stated,  as 
to  the  endorsement  of  the  name  of  the  plain- 
tiff's attorney  and  his  agent,  and  as  to  the 
endorsement  of  the  amount  of  the  debt  and 
costs  on  writs  of  summons,  also  apply  to  the 
writ  of  distringas. 

(To  be  continuecU) 


9mptrtal  SarUamettt. 

HOUSE  OF  LORDS,  ENGLAND. 
July  1. 

Legal  Business. 
ComMOK  Pleas  Reoulatiott  Bill. 

On  the  motion  that  this  bill  be  read  a  third 
time. 

Lord  Langdale  said  the  practice  in  the  Court 
of  Common  Pleas  being  formerly  confined  to  ser- 
geants, was,  by  an  order  issued  ^ve  years  ago, 
opened  to  all  barristers.  The  bill  now  before  the 
House  proposed  to  open  it  only  partially,  by  con- 
fining the  power  of  moving  for  new  trials  to  causes 
tfied  on  the  circuit,  and  excluding  those  tried  in 
London  and  Middlesex.   '  As  the  greater  number 


proportionate  degree.  He  thought 
would  be  more  conducive  to  the  public  service  if 
the  act  were  more  extended  in  its  operation.  As 
this  bill  was,  however,  brought  in  for  the  pur- 
pose, as  he  understood,  of  teconciling  differences^ 
and  as  it  was  in  all  probability  well  oonnderedy 
he  should  not  further  oppose  it. 

The  Lord  Chancellob  said  that  the  reason 
that  this  privilege  was  confined  to  the  circuity 
was,  because  the  seigeanis  did  not  go  there, 
whereas  they  were  always  to  be  fi>und  in  London 
and  Middlesex. 

After  a  few  words  from  Lord  Wtnporb,  in 
approval  of  the  limited  alteration  proposed,  the 
bill  was  read  a  third  time  and  passed* 


Sato  Witpattfi. 


BOLLS  COUBT.-Vime  13. 


BOERTON  V.   EOBRTON. 

Practice — Costs — Whether  the  Commis* 
sioners  of  Stamps  have  the  power  to  take  a 
gross  sum  for  Legacy  Duty,  and  to  die- 
charge  the  Testator's  JSstatefrom  aU future 
clawisfor  duty* 

Mr«  Pemberton  stated  the  case.  Mr.  Eger- 
ton,  the  late  bookseller  at  Charing  Cross,  died 
worth  about  JC30,000,  and  by  his  will  gave  two 
sums  of  £50,  each  per  annum,  Long  Annuities, 
to  his  two  brothers  tor  their  lives,  and  bequeathed 
his  property  to  such  of  his  grandchildren  as 
should  be  living  at  their  death.  The  testator 
had  a  great  many  children,  and  grandchildren 
had  been  bom  since  his  death.  They  had  as 
yet  no  certain  interest,  for  one  of  the  testator's 
brothers  was  dead,  but  the  other  was  living. 
Inquiries  had  been  directed  what  grandchildren 
had  been  bom  or  had  died,  and  one  of  the  pre* 
sent  inquiries  now  sought  for  was  as  to  the  grand- 
children since  the  23rd  of  January  last,  the  date 
of  the  Master's  last  report.  Unfortunately,  nearly 
a;ll  the  parries  claiming  under  the  testator^s  will 
had  raised  money  on  their  shares,  and  the  incnm* 
brancers  iiad  obtained  stop  orders  from  the  Ac- 
countant-General.  From  the  births  of  grand- 
children and  other  causes,  many  applications  to 
the  Court  had  become  necessary,  and  their 
expense  was  greatly  increased  front  thet  necessity 
of  notice  to  all  these  incumbrancers.  The  Stamp- 
office  had  proposed  to  take  a  fixed  sum  in  gross 
for  the  legacy  duty,  and  to  dischatgfe  ^e  estnle 
from  all  future  duties.  There  were  debts  ,^.  die 
amount  of  upwards  of  £2,000  duei  but  hlwAl^ 
the  statute,  but  from  which  something 'W^Mc«<' 
pccted.     The  proposal  of  the  ^ts^ip^n^ji^^fiM 
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considered  advantageous  by  the  petitioners,  who 
prayed  to  refer  it  to  the  Master. 

Lord  Langdalb. — ^The  Commissioners  have 
the  power. 

Mr.  Pemherton. — The  parties  will  be  satisfied 
with  their  discharfire.  There  was  a  complaint 
from  those  who  had  not  incumbered  their  interest 
that  they  had  to  pay  costs  of  the  necessary  appli- 
cations to  the  Court  in  the  same  proportion  as 
those  who  had  done  so,  although  the  costs  were 
greatly  increased  from  the  necessity  of  making 
the  incumbrancers  parties. 

Lord  Langdalb. — I  cannot  alter  that,  but 
the  parties  might,  by  appointing  one  solicitor 
for  them  all. 

Mr.  Anderdoriy  for  the  incumbrancers,  com- 
plained that  the  testator's  funds  were  wasted  in 
annecessary  inquiries. 

Lord  Langdalb. — If  the  conduct  of  the  cause ' 
was  complained  of,  the  complaint  should  be 
brought  forward  in  a  regular  manner.  When 
parties,  having  the  conduct  of  important  and  in- 
tricate causes,  came  forward  with  a  fair  and  bond 
Jide  mtcnt  for  the  good  of  all,  he  could  not  make 
them  pay  the  costs.  There  must  be  a  reference 
to  inquire  if  the  proposal  respecting  the  legacy  | 
daty  would  be  beneficial.  It  was  unfortunate 
that  the  parties  had  not  agreed  to  appoint  a  com- 
mon agent.  They  had  certainly  a  right  to  appear 
separately,  but  then  they  must  not  complam  of 
the  eipences  occasioned  by  their  so  doing. 


QUEEN'S  BENCH-— iUfciy  31. 

Sittings  in  Banco. 

Stockdalb  V,  Hansard. 

Judgment. 

{Continued  from  p.  187.) 
The  case  of  Burdett  v.  Abbot,  in  1810,  wasj 
an  action  brought  against  the  Speaker  himself,  | 
for  an  act  done  by  him  in  Parliament,  by  order  I 
of  the  House  of  Commons.(a)  The  plaintiff, 
questioned  his  right,  and  by  seeking  redress  in , 
this  Court,  eventually  submitted  their  Privilege 
to  the  decision  of  the  House  of  Lords.  At  this 
^ery  moment,  the  defendant,  as  acting  by  order 


(a)  See  Wbstbrn's  Commentaribs,  B.  3.  c.O. 
S.2.  '' The  publication  of  any  matter  tending  to  dis- 
turb the  public  peace  is  a  criminal  offence,  even  should 
tbe  matter  relate  to  foreHqn  goverDments  and  magis- 
trati>s.  It  was  apon  this  principle  of  preserving  the 
public  peace,  and  as  a  part  of  tbe  common  law  of  the 
Isod,  that  tlie  present  Lord  Chief  Justice  ruled  in 
the  recent  action  brought  against  the  Printers  of  the 
Imports  of  the  House  of  Commons  for  an  alleged  libel 
(contained  In  those  Reports),  that  no  man  is  privileged 
to  publish  and  offisr  for  general  sale  matter  which  is 
libellous,  notwithstanding  such  matter  be  printed  for 
a  Report  to  thcUoase  of  Commons.**    Id.  p.  332. 


of  the  House  of  Commons,  prays  our  judgn 
*  "  "    '     Housi 


_;ment 
in  this  question  of  Privilege^  and  the  House  of 
Commons  instructs  the  Attorney-General  to  ap* 
lear  as  his  counsel  before  us.  He  tells  us, 
indeed,  that  we  can  only  decide  in  his  favour ; 
but  if  we  do,  the  House  of  Lords  may  reverse 
that  judgment  next  week.  Such  is  the  practice 
of  the  19th  century.  Yet  we  are  gravely  told, 
that  in  the  dark  ages  of  our  history,  the  Com- 
mons were  too  enlightened  to  allow  any  dis- 
cussion of  their  Privileges  in  any  court  whose 
judgment  may  be  questioned  in  the  Lords. 

The  old  text  writers  aflirm  the  law  and  custom 
of  Parliament,  although  a  part  of  the  lex  terree^ 
to  be  ab  omnibus  quasita  a  multis  ignorata. 
This  and  other  phrases  repeated  in  the  law  books 
have  thrown  a  kind  of  mystery  over  the  subject^, 
which  has  kept  aloof  the  application  of  reason 
and  common  sense.  Lord  Holt  in  terms  denied 
this  presumption  of  ignorance,  and  asserted  the 
right  and  duty  of  the  courts  to  know  the  law  of 
Parliament,  because  the  law  of  the  land,  on 
which  they  are  bound  to  decide.  Other  judges, 
without  directly  asserting  the  proposition,  have 
constantly  acted  upon  it,  and  it  was  distinctly 
admitted  by  the  Attorney-GeneriJ  in  the  course 
of  his  argument. 

I  do  not  know  to  whom  he  alluded  as  dis- 
puting the  existence  of  any  Parliamentary  Privi- 
lege. No  such  opinion  has  come  under  my 
notice.  That  Parliament  enjoys  Privileges  of  the 
most  important  character,  no  person  capable  of 
the  least  reflection  can  doubt  for  a  moment. 
Some  are  common  to  both  Houses,  some  peculiar 
to  each ;  all  are  essential  to  the  discharge  of 
their  functions.  If  they  were  not  the  fruit  of 
deliberation  in  Aula  Regia^  they  rest  on  the 
stronger  ground  of  a  necessity,  which  became 
apparent  at  least  as  soon  as  the  two  Houses  took 
their  present  position  in  the  State. 

Thus  the  Privilege  of  having  their  debates 
unquestioned,  though  denied  when  the  Members 
began  to  speak  their  minds  in  the  time  of  Queen 
Elizabeth,  and  punished  in  its  exercise  both  by 
that  Princess  and  her  two  successors,  was  soon 
clearly  perceived  to  be  indispensable,  and  univer- 
sally acknowledged.  By  consequence,  whatever 
is  done  within  the  walls  of  either  assembly,  must 
pass  without  question  in  any  other  place.  For 
speeches  made  in  Parliament  by  a  Member  to 
the  prejudice  of  any  other  person,  or  hazardous 
to  the  public  peace,  that  Member  enjoys  com- 
plete impunity.  For  any  paper  signed  by  the 
Speaker  by  order  of  the  House,  though  to  the 
last  degree  calumnious,  or  even  if  it  brought  per- 
sonal suffering  upon  individuals,  the  Speaker 
cannot  be  arraigned  in  a  court  of  justice.  But 
if  the  calumnious  or  inflammatory  speeches  should 
be  reported  and  published,  the  law  will  attach 
responsibility  on    the    publisher.      So,   if  the 
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Speaker,  by /antbority  of  the  HoUse,  order  an  {1  wm  sdained  feo  tbe  ioCokrable  lengtii  of  pre* 
\\\eff\  act,  though  that  authority  shall  exempt  |  venting  the  service  of  legal  process,  or  the  pn>- 
him  from  qncBtion,  his  order  shall  no  more  justijfy  11  gress  of  a  cause  once  commenced  against  any 
the  person  who  executes  it,  than  King  Charles's  |  Member,  during  the  sitting  of  Parliament,  or  of 
wanant  could  justify  hb  revenue  officer  for  levy- 1  threatening  any  who  should  commit  the  soiaUest 


ing  ship-money. 

The  Privilege  of  committing  for  contempt  is 
inherent  in  every  deliberative  body  invested  with 
authority  by  the  constitution.  But  however 
flagrant  the  contempt,  the  House  of  Commons 
can  only  commit  tiU  the  close  of  the  existing 
Session.  Their  Privilege  to  commit  is  not  better 
known  than  this  limitation  of  it.  Though  the 
party  should  deserve  the  severest  penalties,  yet 
bis  offence  being  committed  the  day  before  a 
prorogation,  if  the  House  ordered  his  imprison- 
ment but  for  a  week,  everv  court  in  Westminster 
Hall,  and  every  judge  of  all  the  courts,  would 
be  bound  to  discharge  him  by  habeas  corpus. 

Nothing  is  more  undoubted  than  the  exclusive 
Privilege  of  the  people  s  representatives  in  re- 
spect of  giants  of  money  and  the  imposition  of 
taxes ;  but  if  their  care  of  a  branch  of  it  should 
induce  a  vote,  that  their  messenger  should  forcibly 
enter  to  inspect  the  cellars  of  all  residents  in 
London  possessing  more  than  a  certain  income, 
and  if  some  citizen  should  bring  an  action  of 
trespass,  has  any  lawyer  yet  said,  that  the  Speaker  s 
warrant  would  justify  the  breaking  and  Entering  ? 
The  Commons  of  England  are  not  invested  with 
more  of  power  and  dignity  by  their  legislative 
character,  than  by  that  which  they  bear  as  the 
grand  inquest  of  the  nation.  All  the  Privileges 
that  can  be  required  for  the  energetic  discharge 
of  the  duties  inherent  in  that  high  trust,  are  con- 
ceded without  a  murmur  or  a  doubt.  We  freely 
admit  them  in  all  their  extent  and  variety.  But 
if  on  a  resolution  of  guilt,  voted  by  themselves 
this  grand  inquest  should  not  accuse  but  con- 
demn, should  mistake  their  right  of  initiating 
charge  for  the  privilege  of  passing  sentence  and 
awarding  execution,  will  it  be  denied  that  their 
agent  would  incur  the  guilt  of  murder  ?  I  will 
speak  but  of  one  other  Privilege,  the  Privilege 
from  personal  arrest,  which  is  both  undoubted 
and  indispensable.  The  learned  counsel  for  the 
defendant  dwelt  on  a  distinction  which  has  been 
sometimes  taken,  but  in  my  opinion  does  not 
exist  in  law,  between  one  class  of  Privileges,  as 
necessary  for  performing  the  functions  of  Parlia- 
ment, and  another  as  a  personal  boon.  Both 
classes  are,  as  I  apprehend,  conferred  on  grounds 
of  public  policy  alone.  The  proceedings  of  Parlia 
ineut  would  be  liable  to  continual  interruption  at 
the  pleasure  of  individuals,  if  every  one  who 
claimed  to  be  a  creditor  could  restrain  the  liberty 
of  the  Members.  In  early  tiroes  their  very 
horses  and  servants  might  require  protection  from 
seizure  under  legal  process,  as  necessary  to  secure 
their  own  attendance.     But  when  this  Privilege 


trespass  upon  the  Member's  land,  though  in 
assertion  of  a  clear  right,  as  breakeix  of  the 
Privilege  of  Parliament,  these  monstrous  abuses 
might  have  called  for  the  interiinence  of  the  law, 
and  compelled  the  courts  of  justice  to  take  a 
part.  Suppose  then,  in  th'^  celebrated  case  of 
Admiral  Griffin,  that  one  who  claimed  a  right  of 
fishing  in  his  ponds,  had  brought  an  action  here 
against  the  officer  who  seized  him,  who  justiBed 
the  imprisonment  uuder  the  Speaker^s  warrant, 
alleging  his  high  contempt  in  daring  to  fi;»h  in 
a  Member's  pond,  near  Plymouth,  would  not  the 
Court  of  Queen's  Bench  have  been  bound  to 
inquire  as  to  the  Privil^e,  and  to  declare  that  it 
did  not  and  could  not  extend  to  such  a  case? 

I  desire  to  put  the  further  question,  whether 
the  decision  of  such  cases  could  be  at  all  varied 
by  the  House  declaring,  with  whatever  of  solem- 
nity or  menace,  that  it  was  the  ancient  and  an- 
doubted  Privilege  of  Parliament  to  do  eadi  and 
every  one  of  the  abusive  acts  enumerated  ? 

Examples  might  be  multiplied  without  fimit. 
But  the  examples  are  said  to  be  abuses,  and  to 
prove  nothing  against  the  use.  It  is  also  urged 
that  abuse  is  not  to  be  presumed,  that  the  oaly 
appeal  lies  to  public  opinion,  and  that  outrages 
lilce  these  would  authorise  resistance  and  amcont 
to  a  dissolution  of  the  Government.  I  anewer, 
that  cases  of  abuse  must  be  supposed  to  test  the 
truth  of  the  principle  now  under  discussion.  I 
say  further,  that  it  is  only  in  cases  of  abuse  that 
the  principle  is  required ;  that  though  the  maxim 
be,  ab  abuaa  ad  usum  nan.  eafet  canteqmentiaj 
it  cannot  apply  where  an  abuse  is  directly  ciiaiged 
and  offered  to  be  proved,  that  no  presumption 
can  be  made  against  a  fact  established  or  ad* 
mitted.  Need  1  go  on  to  add,  that  the  appeal 
to  public  opinion,  however  successful,  comes  too 
late  after  the  injury  has  been  effected ;  and  that 
to  talk  to  an  innocent  sufferer  of  his  right  to 
consider  the  social  compact  as  broken  towards 
him,  to  throw  off  his  allegiance  and  resist  tlie 
outrage  perpetrated  in  the  name  of  Pteliament,  is 
language  at  least  novel  in  a  court  of  law. 
(7o  be  eontinuedU) 

COUBT  OF  EXGHEBUBB,  Jane  95. 
Sittings  at  Nisi  I^rius. 

MARKS    V,  BBNJAMIN. 

Practicb  —  Pknal  Actions.  —  Wh^iA^r  a 
Plaintiff  in  a  Penal  Action,  qfter  mj^taw* 
ING  AN  ArroRNBy,  can  revoie  tt  brfore 
the  Trial 

In  this  case  the  plaintiff,  in  person,  addltsscd 
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the*  Judge,  and  laid,  that  he  had  onwaiily  aigned 
a  paper  to  Mr.  Norton,  the  attorney,  to  hiring 
this  action,  and  that  having  done  so,  he  had  been 
stigmatized  by  his  former  friends  and  associates 
as  a  common  informer,  on  which  account  he  now 
begged  to  express  his  desire  to  withdraw  the 
case  from  the  jury. 

Lord  Abinger.— Do  you  wish  your  cause  to 
be  dropped  altogether. 

Marks. — Yes,  my  Lord,  I  do. 

Lord  Abingbr. — What  does  your  counsel 
say? 

Mr.  Kelly  here  interposed,  and,  having  con- 
sulted the  attorney,  stated,  that  the  plaintiiF 
having  given  a  regular  retainer  to  that  gentle- 
man to  commence  these  proceedings  could  not 
now  revoke  it  at  this  moment,  when,  perhaps. 
he  had  entered  into  some  arrangement  behind 
the  back  of  his  advisers  with  the  defendant,  and 
so  settled  the  action  and  deprived  his  attorney  of 
his  lien  on  the  judgment  thereon,  which  he 
might  otherwise  have  obtained.  The  case  was 
one  of  much  suspicion,  but  being  a  penal  action, 
in  which  full  costs  were  given,  as  well  as  the 
penalty  of  £100.,  his  Lordship  would  be  aware 
that  it  was  out  of  the  power  of  the  plaintiff  to 
stop  it. 

Lord  Abingbr. — If  it  is  a  penal  action,  1  can- 
not interfere,  and  the  case  must  go  on. 

Mr.  Kelly  then  stated  that  this  was  a  qui 
tarn  action,  brought  against  the  defendant,  who 
is  the  landlord  and  occupier  of  Howard's  Coffee- 
house, situate  in  St.  James's-place,  Duke's- 
place,  Aldgate,  to  recover  the  penal  sum  of  £100. 
under  the  provisions  of  the  25th  of  George  IL 
c.  36.  s.  2.  by  which  a  right  of  action  for  that 
sum,  with  full  costs,  was  awarded  to  any  one 
giving  information  against  any  persons  keeping 
what,  in  the  language  of  the  act,  was  a  disorderly 
house,  in  allowing  public  music  and  dancing 
theiein  without  a  proper  license,  as  specified  in 
that  act.  The  result  of  the  case  was,  that  this 
house  would  seem  to  have  been  used  and  fre- 
quented by  members  of  the  Jewish  persuasion  of 
the  highest  rank,  for  the  purpose  of  holding  fancy 
fairs  and  eharity  balls,  at  some  of  which  Sir 
Moses  Montefiore  was  known  to  have  presided; 
while  the  humbler  members  of  that  faith  used  it 
on  occasions  as  a  private  room,  for  which  they 
paid  30s.  per  night,  and  wherein  they  gave  balls, 
&c.  Amons  these  it  came  out,  on  examination^ 
the  plaintiff  himself  was  the  originator  of  one ; 
but,  some  disturbance  having  taken  place,  the 
police  were  called  in,  and  he  was  taken  to  the 
station-house  and  given  in  charge  for  an  assault 
on  the  defendant.  Then  it  was  that  he  was  in- 
troduced to  Mr.  Norton,  and  then  in  all  probabi- 
lity it  was  that  he  determined  to  institute  this 
action,  firom  which  he  now  seemed  rather  Inclined 


Utd 


ABi]fi6»i  said  that  h«  was  deatl^*  ^f- 
opinion  thei«  was  no  ground  for  the  action*. 
The  defiNidant's  house  had  been  spoken  of  by 
all  the  witnesses  as  a  most  respectable  honaey  and 
well  conducted  in  every  respea ;  and  all  that 
the  plaintiff  proved  was,  that  one  of  the  rooms 
in  it  had  been  used  on  several  occanons  ibt  pri* 
vate  parties  and  public  ball^  and  masqueraoes^ 
on  the  speculation  of  strangers.  This,  in  his 
opinion,  did  not  constitute  the  defendant's  house - 
a  *'  disorderly  house''  within  the  meaning  of  the 
act,  which  speaks  of  such  as  '^  kept  for  the  pur- 
pose of  music  and  dancing."  It  was  true  that 
there  was  no  license  under  25th  George  11.^  e«, 
36,  for  music  and  dancing,  but  it  had  been  sworn 
that  not  one  house  in  the  city  had  a  lioeose  oi 
that  nature,  and  it  would  be  very  hard  to  say  that 
the  citizens  should  be  deprived  of  all  means  of 
amusement.  As  for  himself,  he  (Lord  Abinger) 
had  frequently  attended  balls  at  the  London  Ta- 
vern and  elsewhere ;  and  if  this  action  was  well 
brought,  they  were  just  in  the  same  situation  as 
the  defendant,  and  were  liable  to  penal  actiooSb 
In  his  opinion,  therefore,  the  plaintiff  had  failed 
to  make  out  his  case,  and  the  defendant  most 
have  the  verdict. 

The  jury  accordingly  found  for  the  defendant. 


Sittings  in  Equity. 

June  26. 

Bbforb  Mr.  Baron  Aldbrbon. 

hughson  v.  cookson. 

Practice. — Want  of  parties — Whether  an 
account  can  he  tahen  against  one  of  two 
Executors,  the  other  Executor  having 
been  oriainally  a  party ^  and  committed/or 
want  ojansmevy  and  discharged  wder  Sir 
Edward  Sugdm*s  Act, 

The  hcta  of  the  case  where,  that  Gsom 
Brooks,  of  Horfield,  in  the  pariah  of  Tarvin,  m 
Cheshire,  by  his  will,  dated  the  21st  of  Novem* 
her,  1824,  after  directing  the  payment  of  his 
debts,  funeral  expenses,  &c.,  gave  to  his  daughter 
Martha  £150.,  and  to  his  daughter  Ellen  £300« 
to  be  paid  to  them  when  his  youngest  daughter 
should  attain  the  age  of  twenty-one ;  but  u  his 
daughter  Martha  should  die  leaving  no  issue  be* 
fore  his  youngest  daughter  attained  twenty-one, 
then  her  share  was  to  be  divided  amongst  his 
other  children  in  equal  shares,  share  and  share 
alike;  but  if  she  should  have  either  child  or 
children,  then  the  £160,  was  to  be  applied  to* 
wards  bringing  them  up,  and  after  devising  his 
real  estate  in  manner  therein  mentioned,  testator 
gave  the  residue  and  remainder  of  his  personal 
estate  to  his  wife,  Mary  Brooks,  for  her  own  U8e> 
aa4  he  nominated  his  wife,  and  Thomas  Cook>* 
son,  executrix  and  executor  of  his  will.    George 
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Brooks*'  iho  teaXktar^  died  soon  afterwards, 
leaving  his  wife,  the  above  two  daoghters,  and 
a  son,  surviving  him.  Martha  died  on  the 
10th  of  May,  1831,  leaving  no  issoe,  and 
before  Ellen  attained  the  age  of  twenty -one, 
which  she  did  on  the  1 9th  of  April,  1833, 
whereby  the  legacy  to  Martha  became  divisible 
between  the  plaintiff  Ellen  and  Thomas  Brooks, 
as  the  only  surviving  children  of  the  testator. 
The  widow  and  Thomas  Gookson  proved  the 
will,  and  took  possession  of  the  estate,  and  paid 
the  plaintiff  Ellen  £dO,  on  account  of  the  legacy 
of  Jt300.  1  he  bill  then,  after  charging  that 
the  residue  of  the  personal  estates,  after  pay- 
ment of  debts,  &c.,  was  more  than  sufficient  to 
pay  these  legacies,  prayed  for  an  account  of  what 
was  due  to  the  plaintifis  in  respect  of  the  legacy 
of  £300.,  and  a  moiety  of  the  legacy  of  £l50. 
with  interest,  and  that  the  defendants  might  ad-^ 
mit  assets  in  their  hands  for  the  payment  of  what 
bhouldbefbonddue,  or  that  an  account  might  be 
taken  of  the  testator's  personal  estate  and  effects, 
and  of  the  application  thereof,  and  that  the  resi- 
due might  be  applied  in  payment  of  what  should 
be  {bond  due. 

The  original  bill  was  filed  by  John  Hughson 
^who  in  January,  1883,  married  the  testator's 
aaugliter  Ellen)  and  Ellen  his  wife,  against  the 
executors,  Thomas  Cookson  and  the  widow  of 
the  testator  (who  had  again  married  Charles 
Smith)  and  her  present  husband  Charles  Smith. 

The  defendants  Charles  and  Mary  Smith,  by 
their  answer,  denied  that  the  surplus  was  suffi- 
cient for  the  payment  of  the  legacies  in  ques- 
tion, and  that  £73.  1  Is.  Sd.,  and  not  £50.,  was 
the  sum  which  they  had  paid  the  plaintiffs. 

Mr.  Simpkinsofiy  for  Mr.  and  Mrs.  Smith, 
objected  on  the  ground  of  want  of  parties,  and 
said  that  the  Court  would  not  direct  an  account 
to  be  taken  against  one  only  of  two  executors. 
Here  Cookson,  one  of  the  executors,  although  an 
original  party  to  the  bill,  was  not  now  before  the 
Court.  Neither  would  the  Court  direct  an  ac- 
count as  to  a  moiety  of  a  legacy  in  the  absence  of 
the  person  entitled  to  the  other  moiety.  This 
was  not  a  bill  generally  to  administer  assets,  but 
merely  for  a  specific  legacy. 

Mr.  Spence  and  Mr.  Dixon j  for  the  plaintiffs, 
said,  with  respect  to  Cookson,  he  was  originally 
a  party  to  the  bill,  to  which  he  appeared,  but  not 
answering,  he  was  taken  on  an  attachment,  but 
the  plaintiffs  having  neglected  to  bring  him  up 
under  Sir  £.  Sug&n's  Act  (the  1 1th  George 
IV.  and  1  WilUam  IV.,  c.  36.),  he  was  dis- 
charged. Under*  these  circumstances,  as  be 
eould  not  be  taken  on  a  finesh  attachment,  it  be- 
came necessary  to  proceed  de  novo  against  him, 
which  was  done  by  filing  a  supplemental  bill 
against  Cookson  only,  to  which  he  appeared,  but 
again  having  omitted  to  put  in  his  answer,  he 


was  taken  on  an  attachment,  snd  the  bill  was  af-  | 
terwards  taken  pro  confesso  as  against  him, 
when  it  was  referred  to  the  Master  to  take  the 
account  sought  by  this  bill.  Therefore  the  de- 
cree to  be  now  pronounced  would  be  so  far  spe- 
cial as  it  would  recite  the  decree  against  Cook- 
son. In  "  Williams  v.  Townscnd,''  6  Sim., 
296,  where  a  defendant  had  been  taken  upon  an 
attachment  for  want  of  appearances,  and  was  dis- 
charged before  plaintiff  got  an  appearance  entered 
for  her  under  1 1th  George  IV.  and  I  William 
IV.,  c.  36.  It  was  held,  that  though  a  fresh 
subpoena  might  be  issued  against  the  defendant, 
no  attachment  could  be  taken  out  upon  it.  The 
very  same  point  was  raised  there  as  in  this  case. 
This  objection  must  consequently  fail.  Then  as 
to  the  other  objection — this  was  a  bill  for  a  spe- 
cific legacy,  which  they  had  a  right  to  file  with- 
out making  the  other  person  entitled  to  a  moiety 
a  party ;  for,  although  it  was  a  legacy  of  a  moiety, 
yet  it  was  of  a  moiety  of  a  specific  sum.  j 

Mr.  Baron  Aldbrson  overruled  both  the 
objections,  and  decreed  in  the  terms  of  the 
prayer  of  the  bill.  I 


Sittings  at  Nisi  Prius. 

July  1. 

Special  Juiy. 

Commercial  Case. 

CoNTBACTs. — Whether  a  contracting  party 
can  treat  the  Contract  as  ntiU  on  tJie  re- 
fusal  of  the  holder  of  the  Article  to  deliver 
tlie  entire  quantity ^  he  having  a  lien  upon 
it,  and  for  which  he  refused  to  deHver  a 
sufficient  part  in  value  as  mould  cover 
his  claim* 

The  facts  appeared  to  be  that,  on  the  1 5tb  of 
Dec.  1838,  the  defendants,  who  are  merchants 
at  Gloucester,  Birmingham,  and  Bristol,  con- 
tracted for  the  purchase  of  a  cargo  of  wheat  ^m 
the  plaintiffs,  who  are  also  merchants  at  Glou- 
cester and  Birmingham,  and  on  the  16th  of 
March  last  another  contract  was  entered  into 
between  the  same  parties.  Bv  the  terms  of  the 
second,  the  defendants  agreed  to  accept  **  the 
said  cargo  of  wheat,  per  Active,  from  Odessa,  as 
per  contract  of  15th  of  December  last,  on  its  de- 
livery to  them,"  reserving  to  themselves  a  claim 
against  the  plaii«ciffs  for  their  alleged  violation 
of  the  first  contract.  The  proper  instructions 
were  then  sent  to  the  respective  agents  of  the 
parties  at  Bristol,  where  the  Active  lay ;  and  on 
their  being  received,  Mr.  V.  Hellicar,  on  the  part 
of  the  plaintiff,  informed  Mr.  Holmes,  thd  repre* 
sentative  of  the  defendant,  that  he  had  not  got 
the  bill  of  lading,  but  would  receive  it  thenwxt  diy, 
and  that  the  wheat  might  be  had.  Mr.  Holmes 
then  saw  the  captain,  made  him  acqoaiiilMl  with 
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bis  instroctionSy  and  said  that  he  should  com- 
mence discharging  without  delay.  On  the  1 6th 
of  March  all  the  preparations  necessary  to  dis- 
charge were  made  by  Mr.  Holmes,  who  also  gave 
fitting  instructions  for  the  discharge  of  the  cargo 
on  the  following  Monday.  On  the  Monday  it 
appeared  that  the  freight  had  not  been  paid :  upon 
which  the  defendant  told  the  captain  that  they 
were  prepared  to  receive  the  cargo»  and  inquired 
whether  he  was  prepared  to  deliver  the  wheat,  to 
which  the  captam  replied  by  a  refusal  to  deliver 
the  whole  till  he  had  been  paid  the  freight.  On 
which  Mr.  Philpotts  said  that  he  had  nothing  to 
do  with  the  freight,  and  would  not  receive  a  part 
of  the  cargo  unless  he  could  have  the  whole. 
Written  communications  then  passed  to  a  some- 
what similar  effect,  the  captain  offering  to  deliver 
the  cargo  on  an  undertaking  from  Mr.  Philpotts 
to  pay  the  freight  when  the  cargo  should  be  deli- 
vered. The  defendant  then  left  the  ship,  and 
conceived  himself  entitled  to  abandon  the  con- 
tract, and  wrote  to  that  effect  to  Mr.  Hellicar 
and  to  the  plaintiffs.  On  the  19th  a  notice  of 
tender  was  addressed  to  the  defendants  by  Mr. 
Hellicar;  and  on  the  20th  the  notice  was  renewed 
in  a  more  formal  manner,  with  the  usual  notice, 
that  if  the  defendants  refused  to  accept,  the  plain- 
tiffs would  hold  them  liable  for  all  costs,  &c. 
The  defendants  did  refuse  to  accept,  the  wheat 
was  sold  by  auction,  and  this  action  was  brought, 
for  the  diflference  between  the  price  that  the  de- 
fendants had  agreed  to  pay,  and  the  sum  which 
the  cargo  had  produced  at  the  auction,  being 
^1081.  5s^  \<L  The  defendant  relied  on  his 
view  of  the  law  of  the  case,  that  he  was  justified 
— namely,  in  treating  the  contract  as  a  nullity, 
on  the  refusal  of  the  captain  to  deliver  up  the 
entire  cargo. 

From  the  evidence  it  appeared  that  the  delivery 
of  the  wheat  would  have  occupied  six  or  seven 
days,  before  which  time  the  freight  would  have 
been  paid. 

Lord  Abingcr  decided  that  the  defendant  had 
Verdict  for  the  plaintiffs  for  £950. 


no  case. 


NEW  ORDERS  OF  THE  COURT  OF 
CHANCERY, 

Jssued  under  the  Stat,  1^2  Victoria^  e»  110. 

{Continued  from  p.  140.) 

No.  IX. 

Wi*it  of  Elegit^  on  a  Decree  or  Order  of 
the  Court  of  Chancery ,  for  Payment  of 
Money ^  or  Money  and  Interest, 

Victoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
l>efeiider  of  the  Faith. 

To  the  Sheriff  of  gi-eeting. 

Whereas,  lately  in  our  High  Court  of  Chan- 
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eery,  in  a  certain  cause  or  certain  causes  (as  the 
case  may  be)  there  depending,  wherein  A.B. 
and  others  are  plaintiffs,  and  C.  D.  and  others 
are  defendants,  or  in  a  certain  matter  there  de<- 
pending,  btituled,  "  In  the  matter  of  E.  F." 
{as  the  case  may  be)  by  a  decree  or  order  (as 
the  case  may  be)  of  our  said  Court,  made  in 
the  said  cause  or  matter  (as  the  case  may  be) 
and  bearing  date  the         day  of  ,  it  was 

ordered  and  decreed,  or  ordered  (as  the  caee 
may  be)  that  the  said  C.  D.  should  pay  unto 
A.  B.  the  sum  of  £  ,  together  with  interest 
thereon,  after  the  rate  of  £A,  per  centum  per 
annum,  from  the  day  of  ,  together 

also  with  certain  costs,  as  in  the  said  decree  or 
order  (as  the  case  may  be)  mentioned^  and 
which  costs  have  been  taxed  and  allowed  by 
G.  H.  esquire,  one  of  the  Masters  of  our  said 
Court,  at  the  sum  of  £  ,  as  appears  by  the 
certificate  of  the  said  Master,  dated  the 
day   of  And  afterwards,  the  said 

A.  B.  came  into  our  said  Court  of  Chancery, 
and  according  to  the  statute  in  such  case  made 
and  provided,  chose  to  be  delivered  to  him  all 
goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the 
plough ;  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  in* 
eluding  lands  and  hereditaments  of  copyhold  or 
customary  tenure  in  your  bailiwick,  as  the  said 
C.  D.,  or  any  one  in  trust  for  him,  was  seized 
or  possessed  of  on  the  day  of  , 

in  the  year  of  our  Lord  (a)  or  at  any 

time  afterwards,  or  over  which  the  said  C.  D. 
on  the  said  day  of  (a)  or  at 

any  time  afti^rwards  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit.  To  bold  to 
him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattelsi  and  to  bold  the  said  lands, 
tenements,  rectories,  tithes,  rents  and  heredita- 
ments, respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  until 
the  said  two  several  sum$  of  JS         andj£  , 

together  with  interest,  upon  the  said  sum  of 
£,  ,  at  the  rate  of  £A*  per  centum  per  annum, 
from  the  said  day  of  ,  (h)  and  on 

the  said  sum  of  £  ,  at  the  rate  aforesaid 

from  the  day  of  (e)  shall  have 

been  levied.  Therefore,  we  command  you,  that 
without  delay  you  cause  to  be  d^ivered  to  the 
said  A.  B.  by  a  reasonable  price  and  extent,  all 
the  goods  and  chattels  of  the  said  G.  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the 
plough;  and  also  all  such  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  custo^- 
mary  tenure,  in  your  bailiwick,  as  the  said  C.  D., 
or  any  person  or  persons  in  trust  for  him,  was 
or  were  seized  or  po9se39ed  of  on  the  said 
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day  of  (a),  or  at  any  time  afterwank,  or 

over  which  (he  said  CD.  on  the  said  day  of 
(a)  or  at  any  time  afterwards,  had  any 
disposing  power  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  the  said  goods  and  chattels  to 
the  said  A.  6.  as  his  proper  goods  and  chattels, 
and  also  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents  and  hereditaments,  respec- 
tively, according  to  the  nature  and  tenure  there- 
of, to  him  and  to  his  assigns,  until  the  said 
two  several  sums  of  £         and  £  ,  together 

with  interest  as  aforesaid,  shall  have  heen  levied 
And  in  what  manner  you  shall  have  executed 
this  our  writ,  make  appear  to  us  in  our  Court 
of  Chancery  aforesaid,  immediately  after  the  exe- 
cution thereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said 
extent  and  appraisement.  And  have  there  then 
this  writ. 

Witness  ourself  at  Westminster,  &c. 

(a)  The  day  on  which  the  decree  or  order  was  made. 

(6)  Hie  day  mentioned  in  the  decree  or  order. 

(e)  The  date  of  the  Master's  Certificate  of  taxation. 
or  if  that  were  prior  to  the  1st  of  October,  1888,  say, 
«  from  the  1st  day  of  October,  1888.'* 

(To  be  continued.) 


Court  of  Chmmon  PUa$^  Durham. 


COURT  OF  COMMON  PLEAS,  DURHAM. 

2  Vict.  cap.  XVI. 
An  Act  for  improving  the  Practice  and 
Proceedinas  of  the  Court  of  Pleas  of  the 
County  Palatine  of  Durham  and  Sad- 
berge.    [June  14, 1839.] 

(Continued  from  p,  148.) 

IX.  And  be  it  enacted,  That  every  such 
writ  of  summons  issued  against  a  corporation 
aggregate  may  be  served  on  the  Mayor  or  other 
head  officer,  or  on  the  town  clerk,  clerk,  treasu- 
rer, or  secretary  of  such  corporation ;  and  every 
such  writ  issued  against  the  inhabitants  of  a 
hundred  or  other  like  district  may  be  served  on 
the  high  constable  thereof,  or  any  one  of  the  high 
constables  thereof;  and  every  such  writ  issued 
against  the  inhabitants  of  the  county  of  Durham, 
or  the  inhabitants  of  any  franchise,  liberty,  town, 
or  place,  not  being  part  of  a  hundred  or  other 
like  district,  on  some  peace  officer  thereof. 

X.  And  be  it  enacted,  That  all  such  proceed- 
ings as  are  mentioned  in  any  writ,  notice,  or 
warning  to  be  issued  as  aforesaid  under  this  act 
shall  and  may  be  had  and  taken  in  default  of  a 
defendant's  appearance. 

XI.  Provided  always,  and  be  it  epacted.  That 
nothing  in  this  act  contained  shall  subject  any 
person  to  outlawry  or  waiver  who,  by  reason  <^| 
any  privilege,  usage,  or  otherwise,  may  now  by 
hm  be  exempt  therefrom,  or  ahall '  extend)  £ave 
and  except  as  herein-after  is  provided  for,  to  anyi 


cause  removed  into  the  said  Court  by  writ  of 
pone  loquelam^  recordari  faciae  loquelamy  or 
otherwise. 

*  XII.  And  be  it  enacted.  That  from  the  time 
when  this  Act  shall  commence  and  take  effect 
the  writs  herein-before  authoriced  shall  be  the 
only  writs  for  the  commencement  of  personal 
actions  in  the  said  Court  by  serviceable  process 
against  the  person  in  the  cases  to  which  such 
writs  are  applicable. 

XIII.  And  be  it  enacted.  That  it  shall  be 
lawful  for  the  parties  in  any  action  depending  or 
to  be  depending  in  the  said  Court  of  Pleas  at 
Durham,  after  issue  joined,  by  consent  and  bj 
order  of  the  said  Court,  to  sUte  the  facts  of  the 
same  in  the  form  of  a  special  case  for  the  opi- 
nion of  one  of  the  superior  Courts  of  common 
law  at  Westminster,  and  to  agree  that  a  judg- 
ment shall  be  entered  for  the  plaintiff  or  defend- 
ant, by  confession  or  nolle  prosequi^  immedi- 
ately uter  the  decision  of  the  case,  or  otherwise, 
as  the  Court  before  whom  such  case  shall  be 
heard  may  think  fit,  and  judgment  shall  be  en- 
tered accordingly. 

(To  he  eowtmued,) 

SUFFOLK  ASSIZES. 
An  Order  in  Council  directs  that  the  Assizes 
in  and  for  the  County  of  Suffolk,  shall  be  iMilden 
in  the  Summer^  in  the  town  of  Ipswich  ;  and  in 
the  Spring^  in  the  town  of  Bury  St.  Edmuvd  & 


THE  CANADIAN  PRISONERS. 
It  having  been  found  impracticable  to  put  the 
Canadian  prisoners  upon  their  trial  in  England, 
in  conformity  with  the  suggestion  in  the  judg- 
ment of  the  Court  of  Exchequer,  the  Govern- 
ment has  notified  to  them,  that  upon  entering 
into  personal  securities  not  to  return  to  Canada, 
they  will  be  released. — Morn,  Chron,  July  3. 


REVIEW  OP  NEW  BOOKS. 

A  Lettbb  to  the  Right  Son.  Sir  Edwasd 
Knatchbull,  Bart,  relating  to  the  Dill 
before  Parliament  for  the  bnfrakchibx- 
MBNT  of  Lavj>s  6/* Copyhold  TsKURBoiuf 
other  Lands  subject  to  Manorial  Jiights. 
London,  Pavne  and  Fosa,  81,  Pall  Mall, 
1899. 

This  Letter  places  before  the  public  the 

writer's  yiews  on  the  policy  and  injustice  of 

passing  a  Bill  now  before  the  Hgase  of 

OommoRS,  for  "  the  enfranchisement  of  oopiy- 

hold  and  customary  tenure,  and  othfft  lands 

subject  to  manorial  rights.*^  Which,  (h^  qq^) 

is  now  for  the  first  time  to  be  enibsi^  hf-m 

universal  aaikd  compulsory  clausefiiiikltfAts 

away  mm  every  lord  of  a  manors  ma  every 
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copyholder  and  CMttomary  iemanty  the  power 
of  exercising  hid  own  judgment  and  control 
in  the  management  of  his  own  rested  righta. 
The  writer  enters  upon  the  question  that 
he  considers  should  be  fairlj  discussed^  and 
which  he  thus  divides  into  two  branches  : — 

T\i%  first  relates  to  the  reality  of  those  griev- 
ances ascribed  to  the  feudal  tenures^  not  as  they 
were  aggravated  through  the  abuses  introduced 
by  the  Monarchs  and  superior  Lords  of  past 
times,  but  as  they  now  exist  in  their  present 
more  modified  state,  either  through  the  aid  of 
legislative  interference)  or  the  more  liberal  indul- 
gence of  modem  feeling. 

The  second  regards  the  grievances  arising  to 
the  Copyhold  tenant  or  actual  occupier,  from  the 
uncertainty  of  his  tenures,  and  the  liability  to 
sudden  expences,  and  the  imperfect  manner  in 
which  he  is  enabled  to  cultivate  the  soil. 

The  first  b  a  question  of  a  personal  nature, 
and  pointing  to  the  interests  of  the  individual 
tenant ;  the  secondy  one  of  public  concern,  and 
affecting  the  improvement  of  agriculturei  gene- 
rally, throughout  the  kingdom. 

The  writer  enters  upon  these  questions 
with  some  yerj  fair  reasoning,  but  it  is  all 
<m  one  side.  We  would  suppose  that  he  was 
the  lord  of  a  manor,  because  the  entire  spirit 
of  the  Letter  is  in  favour  of  such  lords,  and 
for  leaving  every  thing  to  ^*  voluntary  ac- 
tion;^* and  he  brings  his  "finaUty**  to  the 
following  conclusions : — 

That  the  objections  to  the  present  system  have 
been  strangely  magnified  and  disfigured;  and 
that  ideal  grievances  have  been  fancied  and  talked 
over,  until  people  have  been  convinced  of  their 
truth.  In  the  mean  time  the  practical  difficulties 
attending  the  measure  have  been  altogether  over- 
looked. The  only  sound  conclusions,  that  no  real 


grievatntSf  SAVS  in  the  case  of  heriots  (abeady 
alluded  to),  and  the  extension  of  building  jLeases, 
remains  to  be  redressed ;  that  Copyhold  tenure 
is  not  detrimental  to  the  improvement  of  agriouU 
ture ;  that  the  alteration  would  not  in  the  mam 
be  advantageous  even  to  the  Copyholders  them- 
selves ;  that  it  will  lead  to  the  discomfiture  and 
ruin  of  many  of  the  smaller  tenants,  and  be  pro- 
ductive of  other  bad  consequences,  as  affecting 
the  general  interests  of  the  nation. 

In  our  next  we  will  look  at  the  other  side 

of  the  question. 


GENTLEMEN  CALLED  TO  THE  BAR^ 

Trinity  Term,  1839. 

Lincoln's  Inn. 
Bennet,  William  Heath 
Boughey,  William  Fenton  Fletcher 
Collins,  George  William 
Harper,  John  Alexander  William . 
Hoare,  Charles  Richard 
Hulton,  Edward  Home 
livesey,  Joseph,  Jun. 
Maude,  Henry  Hallett 
Robertson,  John 
Severn,  John  Percy 
Winstanley,  James  Winckworth. 

Innbb  Tbmplb. 

Anstruther,  Robert 
Bourke,  Richard 
Bright,  John  Edward 
Bourke,  Peter  Joseph 
Byrne,  WilHam  Pitt 
Dickenson,  Sebastian  Stewart 
Foljambe,  Thomas 
Homnan,  Lewis 
Holland,  John 
Hughes,  Thomas  Bird 
Wyatt,  Osmond  Arthur. 

Gray's  Inn. 
Else,  Rmhard 
Saunden,  Samuel. 


ARTICLED  CLERKS  WHO  PASSED  THEIR  EXAMINATION, 
Trinsiy  Term^  1839. 


Name. 
Ansdell,  Josias  Thomas 

Ash,  William 
Ball,  Chides  Sutton 
Barlow,  John 
Birch,  John 
Bird,  Henry 
Blake,  Chailes 
Bondy  Edgar 
Bradbume,  Edmund 


Name  jr  Residence  of  Attorney  to  whom  articled  or  assigned. 

John  Ansdell,  St.  Helen's,  Lancaster ;  assigned  to  Marmaduke 
Forster,  Manchester  ;  and  Joseph  Lacon,  Liverpool. 

Geoige  Cooke,  Bristol. 

Cbanes  Harrison,  14,  Southampton  Buildings. 

James  Winder,  Bolton-le-Moors. 

Thomas  Briggs,  Lincoln's  Inn  Fields. 

John  Cole,  Odiham  and  Basingstoke. 

Charles  Bridger^  Winchester. 

James  Winter,  Norwich. 

Baker  Gabb  and  William  Woodhouse  Secretan,  both  of  Aber- 
gavenny, Monmouth. 
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Brooks,  James  WiOk 

Bryant,  Isaac 

Busfield,  Johnson  Atkinson 
Busfield,  Cnrrer 
Carter,  William 

Cbampney,  Henry  Nelson 

Clegg,  John 

Coles,  Henry  Thomas 

Coppin,Jolin  Frederick  Augustus 

Crabb,  Frederick 

Davisy  Michael 

Downing,  Francis 


Dukes,  Henry  Clifton 
Dunsford,  Walter  Comyns 

Edgelly  Alexander 
Edmunds,  John 
Engleheart,  William  Hayley 
Eyre,  George  Lewis  Phipps 
Fellowes,  lliomas  Abdy 

Few,  Charles,  the  younger 

Filliter,  Henry 

Gibson,  George 

Glynn,  Edward 

Goulden,  William  Whitelegg 

Graham,  Thomas  Hedges 
Halton,  Henry  James 
Hamlin,  Thomas 
Hillier,  Henry  Jenner 
Harris,  Thomas 
Hills,  Thomas 
Humphry,  William  James 
Hutson,  John 

Hurley,  William  Frederick 

Irwin,  Anthony  Wellington 
Jervis,  George  Matthewman 
Kirsopp,  William 
Langnome,  John  Bailey 
layard,  Austen  Henry 
Levy,  Lewis 
LeweDin,  Daniel    ** 
Lightfoot,  Rook  Tiffen 
Lightfoot,  Henry  Wellesley 
Lowe,  Richard 

Lowry,  Joseph  Stamper 

Lyne,  William  John 
Marshall,  John  Edwin 
Marshall,  William 

Mecey,  John  William 


Artided  Clerks. 

Thomas  Cooper,  24,  Lincoln's  Inn  Fidds ;  assigned  to  James 

Sheffield  Brooks.  29,  John  Street. 
Henry  Rowden,  Wimbome  Minster. 
William  WeUs,  Bradford. 
John  Hampson,  Manchester. 
John  Richard  Carter,  Spalding ;  assigned  to  Richard  WiOia,  6, 

Tokenhouse  Yard,  Lothbury. 
Jonathan  Geary,  York ;  assigned  to  William  Geary,  the  younger, 

York. 
Joseph  Morris,  Bradford. 

William  Lewis,  4,  Wobum  Place,  Russell  Square. 
Broome  Finniger,  Newbury,  Berks. 
John  Bayly,  Devises. 
Henry  Mostyn,  Usk. 
Thomas  Hardwick  Merriman,  16,  Southampton  Street,  Blooms- 

bury  Square ;  assigned  to  William  Wyke  Smith,  1 6,  South- 
ampton Street,  Bloomsbury  Square. 
Thomas  Dukes,  Shrewsbury. 
Nicholas  Broadmead,  Langport,  Somerset ;  assigned  to  Richard 

Reeder  Crosse,  Puriton,  Somerset. 
James  Heywood  Markland,  Inner  Temple. 
Richard  Edmunds,  Worthing. 
Charles  Jenings,  4,  Elm  Court,  Temple. 
William  Gunner,  Bishop's  Walsham. 
William  Clark  Merriman,  Marlborough;  assigned  to  Edward 

Hillier,  38,  Gumming  Street,  PentonviUe. 
Robert  Few,  2,  Henrietta  Street,  Covent  Garden. 
George  Filliter,  Wareham. 
Joseph  Willis,  Gateshead,  Durham. 
Matthew  Clayton,  Newcastle-upon-Tyne. 
Charles  Poole,  Altrincham,  Chester;  assigned  to  Thomas  Fal- 
ter, Manchester. 
William  Graham,  Abingdon. 
William  Dobinson,  Carlisle. 

/John  Baker,  Aldwick,  in  the  parish  of  Blagdon,  Somerset. 
Thomas  Harris,  the  elder,  Kingsbridge, 
John  Halcomb,  Marlborough. 
Walter  Hills,  Chatham. 
Price  and  Co.,  Chichester. 
Mark    Jameson,    Berwick-upon-Tweed;     assigned     to    John 

Kirk,  10,  Symond's  Inn. 
John  Rodd  Griffiths,  Chipping  Campden;  assigned  to  John 

l^tidges,  23,  Red  Lion  Square. 
Charles  Stewart  Clarke,  Bristol. 
Henry  Vickers,  Sheffield. 
Nicholas  Ruddock,  Hexham. 
Geoige  Waugh  Stable,  Newcastle-upon-Tyne. 
Benjamin  Austen,  Gray's  Inn. 
George  Drew,  185,  Bermondsey  Street. 
John  Brownrigg  Gore,  Rolls  Chambers,  89,  Chancery  Lane. 
John  Lightfoot,  Wigton,  Cumberland. 
John  Robson,  26,  Castle  Street,  Leicester  Square 
Abraham  Flint,  IJttozeter ;  assigned  to  Frmcis  Blaggi  Ultoie- 

ter.  '.        ' 

Henr^  Jackson,  Kirkly  Stephen,  Westmoreland ;  wmgBKti  Id 

William  Carrick,  Brampton,  Cumberland.  /; 

Wilson  Perry,  Whitehaven. 
Henry  Marshall,  Durham.  i 

Henry  Marshall,  Durham ;  assigned  to  John  Edwm  MtfahaH) 

Durham. 
Jere  Bunny,  Newbury,  Berks. 
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Mends,  HerbertArchibaldGibflon 

M ilne»  Charles 

Mortimer,  William,  the  younger 

Mules,  Henry  Charles 
Nicholson,  John 
Norman,  John 
Norman,  James  Ormond 
Northwood,  George 


Oliver,  Daniel  James 
Pain,  Thomas 
Palmer,  William  Henry 
Pickering,  Joseph  Henry 
Pinckney,  Geoige  Henry 
Raw,  Joseph 
Richard,  Thomas 
Richardson,  Joshua  Thomas 
Rigge,  Thomas 
Robinson,  Henry 

St.  Aubyn,  William  St,  John 


Scott,  Edward  Wilson 

Sealy,  Henry 

Shum,  Robert 

Smith,  Richard  Cuigenyen 

Smithson,  Oswald 

Starling,  Thomas 

Staunton,  Edward 

Stevens,  Frederic 
Stowersj  Thomas 
Taunton,  William  Doidge,  the 

younger 
Teulon,  Peter  Ross 
Thomber,  Paul  Harrison 
Trevor,  James 

Tripp,  John  Rolley 

Turner,  John  Hawkes  Valentine 

Upton,  Henry 

Underhay,  John 

Vymer,  Charles  James 

Walcot,  Thomas 


Warrand,  Alexander 

Washbofume,  William 
Watson,  William  the  younger 
W^elliMiRTie,  Chanes 

Wells,  William 

Whidbome,  John 


Robert  Edward  Moore,  Plymouth. 

Nathaniel  Charles  Milne,  Inner  Temple. 

Thomas  Bartley  f  deceased)  and  Charles  Oldfield  Bartlett,  Ware- 
ham  ;  assigned  to  Oxley  Tilson,  29,  Coleman  Street. 

Philip  Mules,  Honiton»  Devon. 

John  Slater,  Hawkshead. 

William  Nanson,  Carlisle. 

Thomas  Swain,  Frederick  Place,  Old  Jewry. 

John  Huish  Webber,  Caroline  Street,  Bedford  Square ;  assigned 
to  Charles  Bedford,  Worcester;  assigned  to  Walter  Brans- 
comb,  of  1 ,  Wine  OflSce  Court ;  Tring ;  and  Richard  Benson, 
of  Triug  and  Aylesbury. 

Daniel  James  Lee,  Field  Court,  Gray's  Inn. 

George  Lamb,  Basingstoke  and  Odiham. 

William  Palmer,  Doncaster. 

John  Flewker,  Derby. 

Edward  Hillier,  6,  Raymond  Buildings. 

Francis  Pearson,  Kirkby  Lonsdale. 

James  Thomas,  Llandilofaur, 

Michael  Milton,  Pontefract. 

Robert  Moser,  Kendal,  Westmoreland. 

Wootton  Byrchinshaw  Thomas,  Chesterfield  ;  assigned  to  John 
Brown,  SheflBeld. 

Fleming  St.  John,  Lancaster  Place,  Strand ;  assigned  to  William 
Henderson,  Lancaster  Place ;  and  Edward  Erskine  Tustin, 
4,  New  Bridge  Street,  Blackfriara. 

Richard  Wilson,  Kendal. 

John  Teesdale,  31,  Fenchurch  Street. 

Henry  Manisty,  King's  Road,  Bedf(»d  Row. 

Jonathan  Luzmore,  Plymouth. 

Robert  Smithson,  York. 

Edward  Starling,  40,  Leicester  Square. 

Thomas  Staunton,  Bath  ;  assigned  to  Thomas  Rainford  Ensor, 
14,  South  Square,  Gray's  Inn. 

William  Stevens,  10»  Little  St.  Thomas  Apostle. 

James  Puttock,  Ensom. 

William  Doidge  Taunton,  the  elder,  Totnes. 

Joseph  Pope  Hammet,  12,  Southampton  Buildings. 
Alexander  Liddle  and  William  Whiteside,  Poulton. 
John  William  Trevor,  Bridgewater ;  assigned  to  Thomas  Loftus, 

New  Inn. 
Leyson  Orton  Lewis,  Llandilo,  Carmarthen. 
Henry  Miller,  Frome  Selwood,  Somerset. 
John  Luttman  Ellis,  and  William  Hale,  Petworth. 
James  Pitts,  the  younger,  Exeter. 

Simon  Adams  Beck,  Ironmonger's  Hall,  Fenchurch  Street. 
Henry  Enfield,  19,  Southampton  Buildings ;  assigned  to  Thomas 

Cuvelje,  19,  Southampton  Buildings  ;  and  William  Skilbeck, 

19,  Southampton  Buildings. 
Thomas  Parker,    10,  St.  PauVs  Church  Yard;   assigned  to 

Charies  Stuart  Voules,  16,  Bloomsbury  Square. 
Clement  William  Unthank,  Norwich. 
William  Watson,  the  elder,  Barnard  Castle,  Durham. 
Willtam  Morris  Elkins,  4,  Cook's  Court,  Lincoln's  Inn. 
William  Bury  Wells,  Dursley;    assigned  to  Henry  Bishop, 

Dursley. 
Charles  Small  and  Harry  Arthur  Harvie,  Bideibrd,  Devon ; 

assigned  to  Henry  Wickens,   1,  Christopher  Street,  Hatton 

Garden. 
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WiUiams,  William 

Wroe,  John  Blomely,  the  younger 

Yockney,  John 
Yonge,  John 


Bmineu  of  the  Coiurt$i  |-c. 

William  Murray,  5,  London  Street,  City. 

John  Walker,  Manchester;    assigned  to  Joseph  Ablett  Jesse, 

Manchester. 
Thomas  Moseley,  13,  Bedford  Street,  CoyeoT  Garden. 
Robert  Shank  Atcheson,  Duke  Street,  Westminster;  assigned 

to  William  Ridge,  Duke  Street,  Westminster;  and  Henry 

Rice,  39y  Jermyn  Street. 
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LEX  LOCI  DOMICILII. 

Part  I. 

In  Cases  of  Lsgitihagy. 

By  what  law  ihall  the  personal  property, 

sitnate  in  England,  of  a  British  bora  subject 

domiciled  in  Scotland,  or  any  of  the  British 

Colonies,  and  intestate,  be  governed  ? 

(OmHmudfrtmp.  147.; 
tN  juridically  treating  npon  thi$>  Law,  we 
^  must  place  out  of  sight  entirely  the  Roman 
Law,  which  is  not  applicable  to  modem 
days ;  nor  most  any  great  attention  be  paid 
to  Foreign  Jurists,  for  they  have  entertained 
different  opinions  upon  the  question  of  domi' 
dky  as  to  how  it  shonld  govern  the  distribu- 
tion of  personal  property.  By  the  Roman 
Law  it  was  considered  ouly  with  reference 
to  the  burthens  to  be  imposed  upon  a  man, 
and  not  as  to  the  succession  to  his  moveable 
property.  In  the  Digest  (a)  this  is  stated 
<^  Viris  jmuimtibus  placuit dMchus locispane 
aliquem  habere  damiciUtem  ;**  and  the  case  is 
put  of  a  divided  residence^  perfectly  in  eqm- 
lihrio,  and  they  differed  upon  the  effect  of  it. 
XiUBBodecided  that  the  party  had  no  domicile 
at  all :  others  held  that  he  had  several 
dominies  (p),  Hubbb  quotes  a  decision  of 
tbe  Supreme  Court  of  FrieeUmd,  by  which 
tbe  domicile  was  held  to  be  at  the  country 
houm}  upoQ  this  he  says,,  that  where  tho 

(a)  X4b.^.tU.  L1.6.8.$. 
{b)  JHg*  Ub.  fiO.  tit.  1.  L  6. 
YOL.  tt.  • 


principal  concerns  are  in  town,  that  is  the 
domicile ;  where,  in  tbe  country,  the  country 
residence. 

In  Denisart(c)  it  is  said,  that  the  original 
domicile  is  constituted  the  first  domicile,  and 
that  is  preserved  till  another  is  chosen ;  and 
as  to  the  distribution  of  personal  estate, 
it  is  said,  that  the  domicile  continues  until 
changed ;  and  the  reason  is,  the  presumption 
of  attachment  to  the  place  of  birth  and  con- 
nections :  a  case  is  there  (d)  related  of 
the  Count  de  Chouietdf  who  was  held  to  be 
domiciled  in  Burgundy,  though  he  only  went 
there  in  the  shooting  season ;  and  several 
other  cases  will  be  found  there,  from  which 
we  collect  that  a  minor  could  not  do  any  act 
to  change  his  domicile ;  that  a  mt&tory  man 
should  be  presumed  to  have  his  domicilium, 
origintB,  unless  it  was  quite  clear  he  meant 
to  establish  another.  Denisart's  definition 
of  this  Law  is  very  much  like  that  given  by 
Vattelf(e)  and  consists  in  the  fact  and  the 
intention ;  actual  residence,  and  the  inten- 
tion of  a  man  to  establish  himself  in  tbe 
place  where  he  resides;  when  once  it  is 
established,  that  the  domicile  depends  npen 
the  fact  and  intention  of  residence,  then  re- 
couree  mast  frequemly  be  had  to  the  domi- 
citium  originM :  as  in  the  case  at  an  infant, 
which  18  the  reason  given  for  the  position, 


(c)  Dictionaire^fi.  letter  D.  p.  106. 
id)  Article  DvmkiL 
(e)  Ante,  p,  146* 
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that  the  domicile  maj  be  inacouotry  in  which 
the  party  never  was.  The  domicile  of  origin 
is  never  to  be  resorted  to  when  any  other  can 
be  found(a).  Bynker$toch  (b)  relates  the  case 
of  a  brewer  at  the  Hague^  who,  having  one 
son,  hired  a  house  near  Leyden^  for  the  pur- 
pose of  acquiring  the  inheritance  of  the  son 
by  the  law  of  that  place.  He  took  the 
house  for  three  years,  and  carried  to  it  part 
of  his  furniture ;  but  at  the  Hague  he  had 
the  whole  of  his  establishment.  The  distri- 
bution was  determined  according  to  the  law 
of  the  Hague.  The  reason  given  was,  that 
at  Leyden  he  was  residing  at  a  country^ 
house.  But  Bynkeretock  did  not  hazard  a 
definition  of  the  domicile. 

Hence  we  mnst  abandon,  not  only  the 
Roman  law^  but  also  the  laws  of  foreign 
European  nations  who  have  mostly  taken 
that  law  for  their  guide.  The  domicile  of, 
habitation  is  the  only  one  recognized  in, 
England.  Nevertheless,  all  the  writers  on 
this  subject  shew  that  civil  relations  between 
parties  in  their  own  country  are  recognized 
in  foreign  states.  Upon  which  principle  a 
probate  will  be  granted  here  upon  the  foot 
of  a  foreign  probate,  in  the  case  of  a  foreigner 
dying  and  leaving  property  in  this  country. 

The  House  of  Lords  has  laid  down  these 
rules : — 1st.  That  the  succession  to  the  per- 
sonal estate  of  an  intestate  is  to  be  regulated 
by  the  law  of  the  country,  in  which  he  was 
a  domiciled  inhabitant,  at  the  time  of  his 
death;  without  any  regard  whatsoever  to 
the  place,  either  of  the  birth  or  the  death,  or 
the  situation  of  the  property  at  that  time.(c) 

Secondly — That  though  a  man  may  have 
two  domiciles  for  some  purposes,  he  can 

(a)  Howard's  Die.  Norman  Law,  art.  Domicil. 

(d)  Qaest  Jnr.  prir.  b.  1.  c.  16.  185. 

(c)  See  Bruce  o.  Bruce  Dom.  Proc.  15th  April, 
1700.  Ammancy  V.  Binghau,  Dom.  Proc.  18th  March, 
1706,  (Sir  Charles  Douglas's  case).  See  also  Feau- 
bert  V,  Turst,  Prec.  Chanc.  207.  1  Bro.  P.  C.  88.— 
The  Courts  of  Scotland  formerly  held  a  diiflTereot 
doctrine. 


only  have  one  for  the  purpose  of  saccesnoD. 
This  may  be  taken  as  a  maxim,  and  the  rale 
is  laid  down  in  Denisart, 

Thirdly — ^The  original  domicile,  or  a»  it 
is  called,  the  forum  origmis^  or  the  domicile 
of  origin,  is  to  prevail,  until  the  party  has 
not  only  acquired  another,  but  has  mani« 
fested,  and  carried  into  execution  an  inten- 
tion of  abandoning  his  former  domicile,  and 
taking  another  as  his  sole  domicile.  This  is 
speaking  of  the  domicile  of  origin,  rather 
than  that  of  birth ;  for  the  mere  accident 
of  birth  at  any  particular  place,  cannot  in 
any  degree  affect  the  domicile* 

There  is  no  authority,  or  dietum^  that 
gives  for  the  purpose  of  succession  any 
effect  to  the  place  of  birth.  If  the  son  of 
an  Englishman  is  bom  on  a  journey^  in  a 
foreign  country,  his  domicile  will  follow 
that  of  his  father.  Lord  Alyanlsy  made 
this  following  distinction  upon  cantemporarif 
domiciles.  That  a  person  not  under  an  obli- 
gation of  duty  to  liye  in  the  capital  in  a  pe^ 
manent  manner,  as  a  nobleman,  or  gentle 
man,  having  a  mansion  house,  bis  residence 
in  the  country,  and  resorting  to  the  metro- 
polis for  any  particular  purpose,  or  for  the 
general  purpose  of  residing  in  the  metro- 
polis, shall  be  considered  domiciled  in  the 
country.  On  the  other  hand,  a  merchant, 
whose  business  lies  in  the  metropolis,  shall 
be  considered  as  having  his  domicile  tkeref 
and  not  at  his  country  residence.  These 
distinctions  were  founded  upon  the  general 
principle,  of  all  the  European  laws,  that  s 
permanent  public  duty  changes  the  domicile 
—that  a  temporary  public  duty  does  not 
The  word  ^*  legatus  "  as  used  by  the  foreign 
jurists,  was  applied  chiefly  to  the  deputies  of 
the  towns  and  provinces  of  the  empire 
coming  to  present  petitions*  wETtf&sr  applies 
this  doctrine  of  the  Roman  LaWf  to  the  de- 
puties of  the  Dutch  provinces,  attending 
their  duties  at  the  Hague;  conclnding,  that 
residence  for  that  purpose  does  not  take 
away  the  original  domicile.    Hie  Bota  o( 
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RomB  (a)  held  the  seme  doctrine,  and  the 
same  is  adopted  by  DenisarL 

The  case  of  Anstrnther  v.  Chalmers  (6) 
Trhich  was  decided  by  Sir  John  Lbach,  V.C. 
\7a8  determined  according  to  the  rules  we 
have  shewn  as  governing  the  law  of  domicile 
ID  England.  There  Miss  Anstrnther  who 
was  bom  in  Scotland^  came  to  reside  in 
England,  and  was  domiciled  in  London  to 
the  time  of  her  death.  She  was,  however, 
in  the  habit  of  going  occasionally  to  visit 
Scotiandy  and  during  her  stay  in  Edinburgh^ 
at  one  of  those  visits,  she  employed  a  writer 
to  the  ngnet  to  make  her  will,  who  made  it 
in  the  Scotch  form,  so  as  to  give  an  absolute 
interest  in  all  her  real  and  personal  estate  to 
Sir  Alexander  Anstrnther,  who  afterwards 
died  in  her  life  time.  This  will,  after  the 
death  of  Miss  Anstrnther,  was  proved  in 
Bngland.  At  the  time  of  her  death  she  had 
no  real  estate,  and  it  being  admitted,  that  by 
the  law  of  Scotland  the  gift  to  Sir  Alexander 
Anstrnther  was  not  lapsed  by  his  death,  in 
the  Hfe-time  of  Miss  Anstrnther,  the  question 
was,  whether  her  personal  property  would 
under  the  will  belong  to  tlie  representative 
of  Sir  Alexander  Anstrnther,  or  to  the  next 
of  kin  of  Mies  Anstruther,  as  in  the  case  of  a 
failure  by  lapse;  and  the  yice-Chancellor 
held  that  by  the  law  of  England^  where  an 
absolute  interest  in  personal  property  is 
given  by  a  testamentary  instrument,  then 
the  gift  fails  if  the  donee  die  in  the  life-time 
of  the  testator.  And  Miss  Anstruther  being 
domiciled  in  England^  the  law  of  England 
must  prevail,  and  her  next  of  kin  were  de- 
clared to  be  entitled. 

SirHERBBBT  Jennbr  giving  judgment  in  a 
recent  case  (c)  (1838)  upon  the  subject,  fully 
explained  the  existing  law.  He  said,  it  is  now 
settled  that  the  law  of  the  domicile,  and  not 


(a)  Farnese  Decis.  Rom. 

(b)  S.  C.  1  Sim.  1. 

(e)  De  Bonneval  v.  De  Boime?al,  MSS.    See  also 
Stanley  v.  Beroes,  3.    Hagg,  873. 


the  lex  loci  rei  sitiB  is  to  govern  the  distri- 
bution of,  and  succession  to  personal  pro- 
perty. 

It  being  primd  facie  evidence  only,  that 
where  one  person  resides,  there  he  is  domi- 
ciled, it  is  necessary  to  see  what  was  the  do- 
micile of  origin  of  the  party.  Having  as- 
certained that,  the  principle  of  the  law  is, 
that  that  domicile  prevails,  until  the  party 
has  acquired  another.  Another  principle  is, 
that  the  acquisition  of  a  domicile  does  not 
simply  depend  upon  the  residence  of  the 
party ;  that  fact  must  be  accompanied  by  a 
manifest  intention  of  permanently  residing 
in  the  new  domicile,  and  of  abandoning  the 
former,  or  the  change  of  domicile  must  be 
manifested  animo  et  facto.  A  third  prin- 
dpU  is,  that  the  domicile  of  origin  having 
been  abandoned,  and  a  new  one  acquired ; 
the  new  domicile  may  be  abandoned,  and  a 
third  domicile  acquired.  Further,  the  pre- 
sumption of  law  being  that  the  domicile  of 
origin  subsists  until  a  change  of  domicile  is 
proved,  the  onus  of  proof  is  on  the  party 
alleging  the  change,  and  this  onus  is  not  dis- 
charged by  proving  residence  in  another 
place,  which  is  not  inconsistent  with  an  in- 
tention to  return  to  the  original  domicile. 
See  also  Price  v,  Dewhurst,  1  Legal  Guide, 
54  Chameau  v.  Riley,  id.  88. 


PROBLEM  XI. 
Vol.  2. 

HEIRS  SPECIAL  OR  GENERAL. 

What  is  the  present  state  of  the  Law  with 
regard  to  limitations  to  Heirs  Special  or 
General  ? 


TO   THE   EDITOB  OF   THB   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  13.  VOL.  1. 

(  Continuedfrem  p,  160.) 
Problem  13,  vol.  I,  p.  197. — Actions  at 
Law. 
<<What  is  the  mode  of  commencing  an  Ac- 
tion?— shewing  what  the«  Writs  are  to 
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qontain*  and  manner  and  time  of  service. 
— The  decisions  that  have  been  made  upon 
defective  Writs,  or  irregular  service." 

as  to  the  procbedings  necessary  to  be 
adopted  in  cases  where  the  defendant 
cannot  be  personally  served  with  the 
Whit  op  Summons. 

By  the  enacting  part  of  the. 2  W.  4.  c.39. 
the  writ  of  distringas  is  to  be  directed  to  the 
sheriff,  or  other  proper  o£ELcer  for  executing 
tfuch  process,  and  since  the  abolition  of  the 
Welsh  Courtt  the  writ  maj  be  directed  im- 
mediately to  the  sheriff  or  other  proper  re- 
turning  officer  of  any  county  in  Wales, 
(11  6.  4.  &  1  W.  4.  c.  70.  8. 13) ;  and  it 
may  issue  into  either  of  the  counties  pala-> 
tine,  {Chapman  v.  Maddi&oth  2  Stra.  1069 ; 
Jackson  V.  Hunter,  6  T.  R.  73.)  But  they 
are  then  to  be  directed  to  the  chancellor  of| 
the  county  palatine  of  Lancaster,  or  his  de* 
puty  there,  or  to  the  bishop  of  Durham  or 
bis  chancellor  there,  in  the  form  prescribed 
by  G.  R.  M.  T.  3  W.  4.  reg,  11,  and  each 
is  to  make  his  mandate  thereon  to  the  sheriff 
of  the  county. 

Several  forma  for  directions  of  writs  to 
sheriffs  and  other  officers  are  given  in  the 
2  W.  4.  c.  39,  Sch.  No.  4.,  and  the  G.  R. 
M.  T.  3  W.  4.  to  which  the  reader's  atten- 
tion is  directed ;  and  should  any  omission  or 
mistake  be  made  in  such  direction,  the  writ 
would  be  void,  (see  Bmvrmg  v.  Pritchard, 
14  East.  289 ;  Grant  r.  Boffge,  8  East.  128 ; 
BradsfiAw  v.  Davk,  1  Chit.  R.  374;)  or 
should  the  direction  be  to  the  sheriffs  in  the 
plural  number  instead  of  the  singular,  as 
«'  To  the  Sheriffs  of  Middlesex,"  when  It 
ought  to  be  *«To  the  Sheriff  oi  Middlesex," 
it  would  be  irregular,  {Baker  t.  Weed&riy 
1  C«  M.  &  R.  396;  Jackson  v.  Jackson, 
id.  438 ;  3  Dowl.  182,  S.  C);  or  should  the 
writ  be  directed  fo  the  sheriffs  in  the  singular 
number  when  it  ought  to  be  in  the  plural,  it 
woukL  be  a  fatal  misdirection,  {Barker  v. 
Weedon,  mipra). 


If  there  should  be  any  material  omission 
or  variance  in  the  writ  or  copy  served,  the 
same  would  constitute  an  irregularity,  to  be 
objected  to  in  due  time,  namely,  within  eight 
days  after  the  same  has  been  served  or  exe- 
cuted. The  writ  is  to  be  signed  and  sealed 
by  the  same  officers,  and  at  the  same  oiBces, 
and  in  like  manner  as  the  writ  of  summons 
and  other  writs,  and  the  rule  or  order  for  the 
writ  is  to  be  left  with  the  signer  of  the  writ. 

The  3rd  sec.  of  the  2  W«  4.  c.  39.  enacts 
that  ^*  writs  of  distringas  and  notice,  or  a 
copy  thereof,  shall  be  served  on  such  defeD- 
dant,  if  he  can  be  met  with,  or  if  not,  shall 
be  left  at  the  place  where  such  distringas 
shall  be  executed,"  [i.  e.  where  the  goods  of 
the  defendant  are  distrained,^  '^  And  a  true 
copy  of  every  such  writ  and  notice  shall  be 
delivered  together  therewith  to  the  sheriff  or 
other  officer  to  whom  such  writ  shall  be 
directed." 

The  service  of,  or  leaving  the  writ,  and  the 
distress  may  be  made  on  any  day,  not  being 
a  dies  non,  on  or  before  the  return  day,  sod 
at  any  boar  of  the  day  or  night,  but  witbio 
the  boundaries  of  the  county,  with  the  ex- 
ception of  a  county  within  another  countj, 
(2  W.  4.  G.  39.  s.  20.)  If  all  the  goodsof 
the  defendant  to  be  found  be  not  equal  to  the 
value  of  forty  shillings,  then  the  taking  of 
them  is  a  sufficient  distress  according  to  the 
Act,  {Jones  v.  D^er,  2  Dowl.  445). 

It  will  be  observed  that  the  2  W.  4.  c  39. 
s*  3.  is  silent  as  to  the  proceedings  to  be 
taken  in  case  the  defendant  has  beenactssllj 
served  in  person  with  a  copy  of  the  vnt  of 
distringas,  and  his  goods  shall  have  bees 
actually  seized,  or  in  case  either  of  tbo$^ 
proceedings  have  taken  fdace^  and  only  pro- 
vides how  the  court  or  a  judge  may  iJiter- 
fere  when  the  sheriff  has  returned  ia  the 
conjunctive,  ^'non  est  inventus  aad  fu»^^ 
bona.'*  But  although  the  Statute  is  thas 
silent,  it  has  been  decided  that  if  the  sheriff 
has  actual  distrained  on  tba  defeodaiu'« 
goods,  and  left  on  the  same  pnmisaaoopj 
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of  the  writ  of  difltringu  with  the  note  mt  the 
foot  for  the  defendant,  and  he  do  not  appear, 
then  the  plaintiff,  upon  the  eheriffe  return 
of  the  fact,  and  upon  filing  an  affidavit  by 
the  sheriff  with  the   proper  officer  of  the 
court  of  the  fact  of  such  service  and  execu 
tioD  of  the  writ  of  distringas,  or  of  service 
or  execution,  and  an  affidavit  by  some  person 
who  has  searched  for  the  defendant's  appear- 
ance, that  the  defendant  himself  has  not 
cansed  an  appearance  to  be  entered,  (as  he 
ought  to  have  done),  may,  as  of  course,  enter 
an  appearance  for  the  defendant  according 
to  the  2  W.  4.  c.  39.  s.  3.  mthout  any  applu 
cation  for  or  leave  of  the  court  w  a  judge, 
{Johnson  V.  Smealetfj  1  Dowl.  626 — 655). 
It  would  seem,  also,  that  if  the  defendant 
were  personally  served  with  a  copy  of  the 
writ,  although  no  distress  had  been  made, 
an  appearance  might  be  entered  for  him  by 
the  plaintiff,  (see  Atherton  on  Personal  Ac- 
tions, 68).     But  if  there  has  been  neither  a 
distress  nor  personal  service,  then  the  plaintiff 
cannot  either  enter  an  appearance  or  proceed 
to  outlawry,  without  the  express  leave  of  tlie 
court  or  ajudge^  as  presently  stated. 

If  the  writ  of  distringas  can  neither  be 
served  on  the  defendant,  nor  his  goods  taken 
as  a  distress,  then  the  Sheriff  must  return  in 
tlie  conjunctiTe  ''  non  est  inventus  and  nulla 
hona,**  upon  which  return  the  Courtt  in  term, 
must  be  moved,  or  a  judge,  in  vacation,  ap- 
[>]ied  to  on  motion,  and  affidaviti  stating 
that  all  due  meana  (it  is  presumed  at  least 
three  ineflfectual  attempts)  to  serve  the  dis- 
tringas have  been  taken,  shewing  the  par- 
liculars  of  snch  attempt,  and  that  the  de- 
fendant has  no  goods  at  his  residence,  nor, 
i$  it  is  believed,  after  diligent  inquiries  else- 
where, {Carmsh  v.  JCtn^,  2  Dowl.  18; 
Srfirboroug^  v.  EvanSj  2  Dowl.  9);  for 
fave  to  entcT  an  appearance  for  the  defen- 
rJant,  {Tring  v.  Gooding ,  2  Dowl.  162); 
md  thereupon  the  Court,  or  a  judge,  will  in 
:eneral  make  a  rule,  (see  2W.  1  c.  39.  s.  3; 
Scarborough  v.  Evans  $    Comity.  King; 


supra  Dvlgay  v.  Gardner ^  2  Dowl.  62);  or 
order  allowing  the  plaintiff*'  to  enter  an  ap- 
pearance for  the  defendant,  and  proceed  to 
judgment  and  execution,*'  (see  Johnson  v. 
Smeale^/i  supra) :  and  upon  taking  such  rule 
or  order  to  the  proper  officer,  the  plaintiff 
may  enter  an  appearance  for  the  defendant, 
and  proceed  to  judgment  and  execution  in 
the  same  manner  as  if  the  defendant  had 
been  served  with  the  writ  of  summons  in  the 
first  instance. 

Should  any  goods  of  the  defendants  have 
been  taken  under  the  distringas,  they  must 
not  be  sold,  but  returned  to  the  defendant 
after  such  appearance  on  reasonable  request, 
(^Smith  V.  Macdonald,  1  Dowl.  688;  sed 
quwre^  see  1  Chit.  Arch.  635.) 

Should  the  plaintiff,  on  making  a  rule  or 
order  for  a  writ  of  distringas,  have  elected 
to  proceed  to  outlawry  against  the  defendant, 
and  the  Sheriff  has  returned  *'  non  est  in- 
venius  and  nulla  bona^"  the  enactment  could, 
in  the  fifth  sec.  of  the  2  W.  4.  c.  3a  which 
is  as  follows,  will  now  apply,  ^<  And  be  it 
further  enacted,  that  upon  the  return  of  non 
est  inventus  and  nulla  bona  as  to  any  defen- 
dant against  whom  such  writ  of  distringas  as 
hereinbefore  mentioned,  shall  have  been 
issued,  whether  such  writ  of  distringas  shall 
have  issued  againat  such  defendant  only,  or 
against  such  defendant  and  any  person  or 
persons,  it  shall  be  lawful,  until  otherwise 
provided  for,  to  proceed  to  outlaw  or  waive 
such  defendant  by  writ  of  exigi  facias  and 
'proclamation^  and  otherwise,  in  such  and 
the  same  manner  as  may  be  now  lawfully 
done  upon  the  return  of  non  est  inventus  to 
a  pluries  writ  of  ca.  ad  respondendum  issued 
after  an  original  writ." 

The  writ  of  distringas  in  order  to  outlaw 
the  defendant  is  obtained  in  the  same  man- 
ner as  the  writ  of  distringas  to  enable  the 
plaintiff  to  enter  an  appearance  for  the  de- 
fendant, but  the  affidavit  on  which  the  same 
is  obtained  varies  in  some  particulars,  which, 
on  considering  the  requisites  of  the  former 
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affidarit  will  probably  suggest  themselves  to 
the  reader,  and  it  must  be  sworn  that  the 
defendant  has  no  known  residence  or  place 
of  abode,  or  of  business,  nor  goods  to  be  dis- 
trained upon,  or  it  must  be  that  he  is  abroad 
with  intent  to  delay  his  creditors  (see  Fruser 
V.  Casey  9  Bing.  464;  2  M.  &  8.  720; 
Simpson  v.  Lord  Greaves,  2  Dowl.  10 ;  see 
also  Morgan  v.  Williams,  Price's  G.  P.  53, 
note,  where  Bayley  B.  is  made  to  say,  ^*  If 
when  the  writ  of  summons  was  left,  the  de- 
fendant was  out  of  the  kingdom,  it  is  then  a 
case  for  outlawry/') 

After  the  Sheriff's  return  of  nulla  bona 
and  non  est  inventus  to  the  writ  of  distringas, 
the  writ  of  extgifacitu  and  other  proceedings 
take  place  in  the  usual  way,  and  are  in  the 
same  form  as  those  used  on  other  occasions, 
with  the  exception  of  the  teste,  which  is 
altered  by  the  fifth  sec.  of  the  2  W.  4  c.  39. 
providing,  "that  every  such  writ  of  exigent 
proclamation  and  other  writs,  subsequent  to 
the  writ  of  distringas,  shall  be  made  return- 
able on  a  day  certain  in  term;  and  every 
such  first  writ  of  exigent  and  proclamation 
shall  bear  teste  on  the  day  of  the  return  of 
the  writ  of  distringas."  And  eyery  subse- 
quent writ  of  exigent  and  proclamation  shall 
bear  teste  on  the  day  of  the  return  of  the 
preceding  writ,  and  no  writ  of  distringas  is 
to  be  sufficient  for  the  purpose  of  outlawry 
or  waive,  if  the  same  be  returned  within  less 
than  fifteen  days  afler  the  delivery  thereof  to 
the  Sheriff,  or  other  officer,  to  whom  the 
same  is  directed. 

2nd  Jult/,  1699,  C.  B. 

Sato  nrporttf* 

QUEEN'S  BENCH—JIftfy  31. 

Sittings  in  Banco, 
Stockdalb  V,  Hansard. 

Judgment. 
{Continued  from  p,  152  ) 
We  were,  however,  pressed  with   numerous 
authorities  which  were  supposed  to  establish  that 


questions  of  Privileges  we  in  no  ease  ezamiDable 
at  law.  Thorpe's  case  was,  as  usual,  first  cited. 
The  facts  were,  that  the  Lords  in  Edward  the 
Fourth's  time  consulted  the  Judges  respecting 
the  Pririlege  then  claimed  by  a  Member  of  the 
Commons'  House ;  and  the  Judges  at  first  de- 
clined to  answer  facts  totally  inconsistent  with 
an  anterior  settlement  of  Parliamentary  Pririlege, 
especially  on  the  footing  of  the  jealousy  felt  by 
the  Commons  towards  the  Lords  and  the  judicial 
authorities.  The  Judges  did  ultimately  waire 
their  objection  to  declaring  an  opinion  on  a  ques- 
tion of  Pririlege ;  they  declared  it  in  Parliament, 
and  by  Pariiament  it  was  adopted.  Yet  their 
reluctance  to  assume,  in  the  first  instance,  the 
delicate  office  of  interfering  with  the  Privilege 
of  Parliament,  even  at  the  request  of  the  House 
of  Lords,  and  the  respectful  and  submissiTC  lan- 
guage in  which  they,  the  interpreters  of  the  kw, 
avowed  their  deference  to  those  who  make  it, 
has  been  construed  into  a  judicial  decision  that 
in  their  own  courts  they  would  decline  to  enforce 
that  very  law  when  made,  if  either  Honse  of 
Parliament  should  obstruct  and  overbear  it  hj 
setting  up  the  most  preposterous  claim  under  the 
name  of  Privilege.  Often,  undoubtedly,  similar 
eipressions  have  fallen  from  the  Judges,  but 
they  must  be  modified  by  the  cases  in  which 
they  occurred.  A  sentence  from  Chief  Justice 
North's  judgment,  in  Bamardisten  v.  Soaroe 
(6  St.  Tr.  I  i09),  was  read  at  the  bar.  The 
question  being,  whether  an  action  on  the  case  lav 
against  the  Sheriff  at  common  law  for  a  doub^ 
return  of  Members  of  Parliament,  which  he 
strongly  denied.  He  said,  in  the  course  of  his 
elaborate  argument,  **if  we  shall  allow  genenl 
remedies  (as  an  action  upon  the  case  is)  to  be 
applied  to  cases  relating  to  the  Parliament,  we 
shall  at  last  include  Privilege  of  Parliament,  and 
that  great  privilege  of  judging  of  their  own  Vrm- 
leges,"  These  words  appear,  at  first  sight,  of 
extensive  import  indeed ;  but  when  we  refer  them 
to  the  subject  then  in  hand,  which  was  an  action 
against  a  Sheriff  for  his  conduct  in  a  Parlia- 
mentary election,  we  shall  percerre  that  they  are 
far  from  making  the  large  concession  supposed. 
The  right  of  determining  the  election  of  their 
own  Members  is  one  of  the  peculiar  pririleges  of 
the  assembled  Commons,  like  all  other  proceed- 
ings for  their  own  internal  regulation.  With 
respect  to  them,  I  freely  admit  that  the  Courts 
have  no  right  to  interfere,  nor  perhaps  any  regu- 
lar means  of  obtaining  information.  How  they 
must  deal  with  such  points,  when  actually  brought 
before  them,  is  another  consideration.  But  the 
possible  inconvenience  that  mighl  arise  from  per- 
mitting the  action  against  the  Sheriff,  if  the 
Courts  should  come  in  conflict  with  Puliament 
in  those  points  of  unquestionable  FHvSege,  in 
which  Parliament  must  have  Ae  sole  fOWer  of 
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declaring  what  ito  pri?ilege  is,  furnishes  no  sha- 
dow of  an  argument  for  the  proposition,  that 
whatever  subject  either  House  declares  matter  of 
Privilege  instantly  becomes  such,  to  the  exclu- 
sion of  all  inquiry  by  the  Courts. 

We  were  also  reminded  of  the  disparaging 
terms  applied  by  the  Judges  to  their  own  autho- 
rity, when  AleKander  Murrav,  in  17.51,  was 
brought  before  this  Court  by  habeas  corpus.  1 
have  obtained  a  copy  of  the  return,  setting  out 
a  commitment  by  the  House  of  Commons  for  a 
contempt  in  general  terms ;  but  it  is  not  un- 
worthy of  remark,  that  Foster,  Justice,  founds 
his  judgment  on  what  was  said  by  Lord  Holt, 
and  treats  it  as  a  commitment  for  a  contempt  in 
the  &oe  of  the  House.  The  fact  was  so,  but 
the  return  did  not  state  it.  And  Lord  Ellen- 
borough  observed,  in  Burdett  v.  Abbot,  that 
Holt  did  not  so  limit  the  power  of  commitment 
for  contempts. 

Twenty  years  after,  Brass  Crosby,  Lord  Mayor 
of  London,  brought  himself  before  the  Court  of 
Common  Pleas  by  habeas  corpus.  The  Lieu- 
tenant of  the  Tower  returned,  for  the  cause  of 
his  imprisonment,  an  adjudication  by  the  House' 
of  Commons,  *  *  That  the  Lord  Mayor  being  a  I 
Member  of  the  House,  having  signed  a  warrant 
for  the  commitment  of  a  messenger  of  the  House  | 
for  having  executed  a  warrant  of  the  Speaker 
idsued  by  order  of  the  House,  was  guilty  of  a 
breach  of  privilege  of  the  House«"  The  Lord 
Mayor  had  manifestly  committed  a  breach  of 
privilege :  the  grounds  of  it  are  fully  set  out  in 
the  Speaker's  warrant.  Nothing  could  therefore 
be  less  needful  or  less  judicial  than  the  wide 
assertion  of  Privilege  that  was  volunteered  by 
the  Chief  Justice.  Yet  after  all  that  he  said  re- 
specting the  indefinite  powers  of  Parliament,  his 
decision  rests  on  the  simple  ground,  that  all 
courts  have  power  to  commit  for  contempt.  I 

Sir  William  Blackstone  clearly  showed,  on  the 
same  occasion,  that  the  return  was  good,  on  ac- 
knowledged principles  of  law,  and  declared  the 
power  then  exercised  to  be  one  which  *^  The 
House  of  Commons  only  possesses  in  common 
vrith  the  Courts  of  Westminster  Hall."  But  it 
roust  be  confessed,  that  his  remarks  on  the  state 
of  public  feeling  rather  evince  the  spirit  of  a  po- 
litical partisan,  than  the  calmness  and  indepen- 
dence which  become  the  judicial  seat. 
{To  be  continued,) 


July  1. 
Williams  v,  Panton. 

Malicious  Prosecution — The  Measure   o/\ 
Damages, 

This  was  an  action  for  damages  for  an  alleged 
malicious  prosecution.     The  plaintiff  was  the 


servant  of  Mr.  Thomas  Williams  of  Carnarvon, 
and  was  indicted  with  him  at  the  Central  Crimi- 
nal Court  for  a  conspiracy  with  relation  to  a  will 
of  a  Mr.  Jones  Panton.  The  parties  were  all 
acquitted. 

It  appeared  from  the  evidence  that  the  defen- 
dant was  the  son  of  Mr.  Jones  Panton.  and  had 
lived  with  his  father  at  the  family  residence  of 
Pias  Gwyn  for  many  years.  Mr.  Jones  Panton 
died  in  1 837,  and  the  son  then  proved  a  will 
which  had  been  made  in  1834.  While  the 
matter  was  under  the  consideration  of  the  Eccle- 
siastical Court,  Mr.  Thomas  Williams  produced 
certain  testamentary  papers,  which  were  after- 
wards the  subject  of  the  indictments  against  him 
and  his  two  servants.  There  had  been  three  in- 
dictments against  Mr.  Williams,  in  one  of  which 
he  was  defendant  alone,  and  in  the  other  two  he 
was  defendant  with  his  two  servants,  Anne  Wil- 
liams (the  present  plaintiff)  and  Ellen  EvanS. 
The  prosecutor  in  all  was  Mr.  Barton  Panton, 
the  present  defendant.  Mr.  Williams  was  first 
tried  and  acquitted,  and  the  two  other  parties  were 
then  acquitted  without  trial.  It  was  alleged  on 
the  part  of  the  present  plaintiff  that  she  had 
been  indicted  without  reasonable  and  probable 
cause.  To  make  out  this  case,  witnesses  were 
called,  from  whose  statement  it  appeared  that 
Mr.  Thomas  Williams  had  married  the  daughter 
of  Mr.  Jones  Panton,  and  that  on  the  6th  of 
November,  1834,  Mr.  Jones  Panton  was  on  a 
visit  to  Mr.  Thomas  Williams  at  Bryn  Bras  Cas- 
tle, the  residence  of  the  latter  gentleman,  and 
then  made  his  will,  giving  the  greater  portion  of 
his  property  to  his  daughter,  Mrs.  Williams. 
The  question  was,  whether  this  will  was  genuine 
or  not.  It  was  proved  to  have  the  signature  of 
Mr.  Jones  Panton,  but  the  body  of  it  was  in  the 
writing  of  Mr.  Thomas  Williams.  Mr.  Williams 
was  one  of  the  witnesses  on  the  present  occasion, 
and  he  stated  that  he  had  made  the  will  on  the 
direction  of  Mr.  Jones  Panton,  who  first  of  all 
gave  him  directions  for  the  will,  and  he  copied 
the  directions,  and  then  made  out  the  will  ac- 
cording to  the  directions  so  given  him ;  that  he 
then  called  up  three  of  the  servants,  J.  Williams, 
Anne  Williams,  and  Ellen  Evans,  who  saw  Mr. 
Jones  Panton  execute  the  will,  and  who  attested 
his  execution  of  it.  The  will  was  then  sealed 
up,  and  put  away,  and  in  1837,  but  a  short  time 
previous  to  the  death  of  Mr.  Jones  Panton,  Mr. 
Williams  went  to  see  him  at  Plas  Gwyn,  where 
he  prepared  a  codicil,  which  was  duly  executed 
and  attested,  and  was  then  given  to  Ellen  Evans 
who  made  it  and  other  papers  up  into  a  parcel, 
and  this  parcel  was  afterwards  carried  to  Child's 
banking  house,  where  it  remained  till  it  was  taken 
out  to  be  proved,  when  it  was  given  to  an  attor- 
ney who  gave  it  to  Mr.  Wadeson  the  proctor. 
The  eodicil  only  made  some  slight  alterations  in 
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the  dikpotkioiis  of  the  previous  niU.    It  boi« 

date  on  the  7th  May,  1 837 .  The  will  was  stated 
to  have  heen  written  on  pure  white  paper,  with- 
out having  marks  of  pencil,  and  without  any 
signs  of  previous  marks  having  been  obliterated 
The  execution,  the  attestation,  and  the  delivering 
into  Child's  banking  bouse,  together  with  all  the 
circmnstaDces  which  went  to  shew  band  fide  in 
the  transactioii,  were  distinctly  sworn  to  by  the 
witnesses  on  the  part  of  the  plaintiff. 

For  the  defendant  evidence  was  called  to  raise 
a  case  of  suspicion  as  to  the  execution  and  attes- 
tation of  the  will  and  codicil,  so  as  to  shew  that 
the  defendant  had  reasonable  and  probable  cause 
for  what  he  had  done.  It  was  stated  that  in  1 83 1 
Mr.  Jones  Pan  ton  had  made  a  will  in  favour  of 
the  defendant,  who  was  his  favourite  son,  who 
had  lived  with  him  for  many  years,  and  to  whom 
he  had  frequently  given  hopes  of  the  inheritance 
of  the  bulk  of  his  property.  But  a  very  short 
time  before  his  death  the  father  had  handed  to 
his  son  a  parcel,  containing  some  papers  and  some 
valuables,  making  at  the  same  time  an  observa- 
tion to  the  effect  that  the  defendant  had  been 
given  nearly  every  thing.  It  was  stated,  too, 
that  this  was  but  in  accordance  with  his  often  re- 
peated intentions,  and  it  was  therefore  concluded 
that  it  was  impossible  to  conceive  that  a  man 
feeling  himself  just  on  the  brink  of  the  grave 
should  have  deceived  his  favourite  son ;  and  at 
that  last  moment,  and  without  any  offence  given, 
not  only  have  disinherited  that  son,  but  have  de- 
ceived him  by  a  falsehood ;  and,  above  all,  that 
it  was  impossible  to  conceive  that  he  should 
have  done  this  in  order  to  favour  a  son-in-law, 
with  whom  he  never  had  lived  on  such  terms  of 
intimacy  and  affection.  Besides,  it  was  stated 
that  when  the  papers  were  produced  they  bore 
marks  of  a  pencil,  and  the  will  seemed  to  have 
been  written  over  something  else,  and  therefore 
suspicion  had  become  aroused,  and  legal  mea- 
sures directed  under  legal  advice  had  been  taken 
to  put  a  stop  to  what  was  conceived  to  he  fraudu 
lent  contrivance  to  deprive  the  son  of  Mr.  Jones 
Panton  of  his  just  inheritance.  Under  these 
circumstances  it  was  contended  not  only  that 
malice  in  the  prosecution  was  not  made  out,  but 
that  the  defendant  had  reasonable  and  probable 
cause.  In  addition  to  all  these,  matters,  wit 
nesses  were  called  to  show  that  John  WilliamSy 
one  of  the  servants  of  Mr.  Thomas  Williams 
and  one  of  the  attesting  witnesses  to  the  will, 
could  not  writC)  in  proof  of  which  his  marriage  re- 
gister was  produced,  with  his  mark  only  affixed 
to  it.  Witnesses  were  also  called  to  show  that 
on  the  day  on  which  the  last  codicil  bore  date, 
Mr.  Thomas  Williams  had  not  been  in  the  house 
of  Mr.  Jones  Panton. 

Lord    Drnhan    summed  up.      After  going 
through  the  evidence,  he  said  that  the  questions 


they  had  to  ooneider  wwe,  wbedber  the  defendant 
had  aeted  without  rea8omA)le  and  probable  cause, 
and  whether  he  had  malicioasly  ins^tuted  this 
prosecution  against  the  pkdntiff.  If  tihey  an- 
swered both  these  questions  in  the  sffivmative, 
the  verdict  most  be  for  the  plaintiff;  if  not,  it 
must  be  for  the  defendant.  Now,  he  nmst  say 
that  it  seemed  to  him  that  the  defence  in  ^is 
case  did  not  exactly  meet  the  complaint.  The 
object  of  the  evidence  was  to  show  that  ^ere 
were  circumstances  of  suspicion  attached  to  the 
making  of  the  will,  and  that  the  defendant  had 
reasonable  and  probable  cause  for  histitiiting  1^ 
proceedings.  Without  expressing  any  opinion 
on  the  efl^t  of  that  evidence,  he  was  bomid  to 
tell  the  jury,  that  even  if  they  thought  that  Mr. 
Thomas  Williams  was  properly  called  on  to  ex- 
plain the  circumstances  under  which  the  will  sod 
codicil  he  set  op  were  made,  it  did  not  follow  that 
the  servants,  who  merely  attested  those  imtra- 
ments,  knew  anything  of  the  concoction  of  them. 
Even  if  those  instruments  could  be  atipposed  to 
be  fraudulent,  the  jury  must  say  whether  there 
was  anything  which  showed  the  servant,  Anne 
Williams,  the  plaintiff  on  this  record,  to  hsve 
been  cognizant  of  the  ^ud.  If  they  could  not 
say  that  she  was,  if  on  the  evidence  they  thought 
thatthet«  was  nothing  like  a  reasonable  and  pro- 
bable cause  for  including  her  in  the  prosecution, 
then  the  verdict  must  be  in  her  favoar,  with  such 
damages  as  the  jury  thought  the  case  fairly  de- 
manded 

Mr.  Richardgj  on  the  part  of  the  defendant, 
tendered  a  bill  of  exceptions  to  this  direction. 

Lord  Denman,  however,  said  thftt  the  whole 
was  matter  for  the  consideration  of  the  jury. 

The  jury  returned  a  verdict  for  the  plaintiff^ 
damages  £30. 

Juli/  3. 
Evans  v.  Panton. 
Thii  action  arose  out  of  the  same  cause  of 
action  as  the  last  case;    and  was  brought  by 
Ellen  Evans,  the  other  servant  of  Mr.  Thomas 
Williams,  with  whom  she  was  also  indicted. 
The  same  facts  were  given  in  evidence,  and 
Lord  Dbkman  a^atn   summed  up  the  case. 
His  Lordship  said,  that  the  buideri  of  piovmg 
that  the  proceedings  instituted  against  the  phuAtifT 
had  been  so  instituted  without  reasonable  and 
probable  cause,  and  with  a  malicious  motive,  lay 
upon  the  plaintiff.     It  was  for  the  jury  to  say 
whether  they  were  satisfied  that  that  proof  had 
been  given.     If  it  had,  then  the  verdict miist  he 
for  the  plaintiff;  and  the  question  to  be  con- 
sidered was,  what  was  the  amount  of  dtmsgts 
to  which  the  plaintiff  was  entitled.     Ilk  dcbiding 
jon  that  question,  the  jury  w6iifd  iblgier  Alt  any 
other  verdict  had  been  given  i  they  vcftfff  HcM  ^ 
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guided  by  die  deleniiiiielMMi  of  any  oilier  jmrfy 
bat  by  ibeir  own  ecnse  of  what  the  otmamtftneee 
of  the  oeee  requn«d.  The  cherge  nadeagUMt 
the  phuDtiff  was  oae  of  a  most  serious  kind ;  so 
far  as  the  evidenoe  went  there  did  not  appear  to 
be  the  slightest  foundation  for  that  imputation. 
The  plaintiff  and  her  fellow-senrant  had  each 
been  twioe  under  examination,  and  in  no  one 
material  point  was  the  statement  they  had  made, 
when  first  questioned  upon  this  subject,  contrsr 
dieted  or  impngned.  if  the  jury  thought  that 
the  circumstances  under  which  the  will  was  made 
were  suspicious,  still  there  was  nothing  to  show 
that  the  plaintiff  knew  anything  of  those  ciicum- 
stanoes.  She  appeared  to  have  been  called  in  to 
witness  the  execution  of  an  instrument,  hut  there 
was  no  evidence  to  show  that  the  contents  of 
that  instrument,  or  the  circnrastanoes  under  which 
it  was  made,  were  commnnicated  to  her.  The 
prosecution  of  her  for  fraud  end  forgery,  there- 
fore, did  seem  somewhat  premature,  but  still  it 
was  for  lAim  jury  to  say  whether  the  defendant 
had  not  acted  on  a  real,  though  a  mistaken  sus- 
picion. The  jury  must  say,  first,  whether  the 
prosecution  was  without  reasonable  and  probable 
cause,  and  if  so^  the  phuntiff  would  be  entitled 
to  a  verdict ;  and,  secondly,  if  so,  they  must 
consider  whether  there  were  any  palliating  oir- 
camstanees,  which  might  be  urged  on  behalf  of 
the  defendant  and  they  wonld  note  these  in  the 
amount  of  damages. 

Verdict  for  the  plaintiff,  damages  £20. 


COURT  OF  COMMON  PLEAS— J«fy  6. 

Sittings  at   Nisi  Prim, 

Special  Jury. 

Bradbbk  v.   Thb  GovBRifORs  OF  Christ's 
Hospital. 

Nuisance. — Special  Damage, 

This  was  an  action  brought  by  the  plaintiff, 
to  recover  damages  from  the  defendants  for  bay- 
ing seriously  injured  him  in  his  business  by 
erecting  a  hoard  in  front  of  his  premises,  and 
causing  other  special  damage,  in  consequence  of 
the  opening  which  was  made  in  Newgate -street 
in  the  year  1833,  uuder  the  authority  and  by 
the  direction  of  the  defendants. 

Tindal,  C.  J.  suggested  that  both  parties 
should  consent  to  a  reference^  in  order  to  ascer- 
tain, first,  if  there  were  grounds  for  the  action, 
and  secondly,  as  to  the  amount  of  damages  which 
the  plaintiff  had  sustained. 

Mr.  Erle^  for  the  defendants,  agreed  to  the 
proposed  arrangement. 

The  Jury  found  a  verdict  for  the  amount  of 
damages  laid  in  the  declaration,  subject  to  a 
reference. 


COURT  or  m  SHERIFF  or  MIDDLB8KE. 

July  9. 

The  Trustbbs  of  the  Strathmohb  Estatb 
t?.  Hart. 

Lessor  and  Lessbb. — Breach  of  Covenant 
to  Repair^Whether  a  Lessee  under  Co- 
venant  to  repair,  by  hie  neglect^  alUms  the 
house  to  fall  donmy  is  hound  to  build  a  new 
home  of  hxicky  the  Building  Act  prohibit- 
ing the  erection  of  wooden  houses,  of  which 
description  the  house  destroyed  was,  or  q» 
an  alternative^  pay  the  Lessor  the  value  of 
the  latter* 

It  appeared  that  the  defendant  held  a  lease  of 
a  house  at  Shadwell  of  the  trustees  of  the  Stralh- 
more  estate.  The  lease  was  granted  in  the  year 
1817,  for  the  term  of  thirty  years,  and  contained 
a  covenant  to  •'rebuild  sufficiently  the  party 
walls,**  and  the  usual  covenant  to  repair.  The 
house,  however,  was  an  old  wooden  house,  built 
in  the  Elizabethian  style,  and  in  the  course  of 
last  year  fell  down.  The  plaintiffs  now  insisted 
that  the  defendant  was  bound  to  build  a  new 
house,  and  as  by  the  New  Building  Act  it  was 
prohibited  to  build  wooden  houses,  it  must  ne- 
cessarily be  built  of  brick,  and  the  cost  of  which 
was  estimated  at  £450. 

Mr.  James,  for  the  defendant,  contended  that 
the  tenant  was  only  obliged  to  build  it  in  the 
same  manner,  and  in  as  good  condition,  being 
allowed  the  natural  decay,  as  when  he  had  it, 
and  as  the  building  could  not  be  so  built,  the 
plaintiffs  must  bear  the  difference  in  the  loss. 
An  adjoining  house,  of  a  similar  description  as 
the  one  in  question,  was  valued  at  £250. 

The  Ukder-Sheriff  said  the  defendant  was 
bound  to  keep  the  premises  in  repair.  If  by  his 
negligence  in  that  respect,  the  plaintiff  had  been 
put  to  additional  expense,  he  was  justly  charge- 
able ;  but  the  Building  Act  did  not  permit  the 
erection  of  a  similar  structure.  Whetner,  there- 
fore, the  defendant  was  to  be  put  to  the  expense 
of  building  an  entire  new  house  was  another 
question,  and  that  which  the  jury  were  then 
called  upon  to  decide. 
I     The  jury  found  for  the  plaintiff— Damages 

In  actions  of  this  nature,  the  jury  may 
take  into  consideration  the  state  of  repairs, 
the  subject  of  the  demise  was  in  at  its  com- 
;  mencement,  in  order  to  assess  the  damages, 
for  which  the  defendant  shall  be  liable.  See 
Burdett  v.  Withers,  it  Nev.  and  Per.  122.— 
So  also  it  was  held  in  Soward  v,  Leggatt, 
7  Can.  and  P.  613,  by  Lord  Abinger,  that 
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such  a  tniBt  is  liable  for  repakn  anfy^  and 

^as  not  liable  for  the  extra  expense  of  laying 

a  new  jloor  upon  an  improved  plan,  or  the 

like. 


Cimrt  of  Oam$non  PkaSf  Durham. 


NEW  ORDERS  OF  THE  COURT  OP 
CHANCERY. 

Issued  under  the  Stat,  1^2  Victoria^  c.  110. 
(Concluded  from  p.  156.) 

No.X. 

Writ  qf  Venditioni  Exponas. 

'\^ctoria,  by  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith, 

To  the  Sheriff  of  greeting. 

Whereas  by  our  writ  we  lately  commanded 
you  that  of  the  goods  and  chattels  of  C.  D.  (here 
recite  the  Fieri  Facias  to  the  end)y  and  on  the 
day  of  J  you  returned  to 

us  in  our  Court  of  Chancery  aforesaid  that  by 
virtue  of  the  said  writ  to  you  directed,  you  had 
taken  goods  and  chattels  of  the  said  C.  D.  to  the 
value  of  the  money  and  interest  aforesaid,  which 
said  goods  and  chattels  remained  in  your  hands 
unsold  for  want  of  buyers.  Therefore  we  being 
desirous  that  the  said  A.  B.  should  be  satisfied 
his  money  and  interest  aforesaid,  command  you, 
that  you  expose  to  sale  and  sell  or  cause  to  be 
sold  the  goods  and  chattels  of  the  said  CD.  by 
you  in  form  aforesaid  taken  and  every  part  there- 
of for  the  best  price  that  can  be  gotten  for  the 
same,  and  have  the  money  arising  from  such 
sale  before  us  in  our  said  Court  of  Chancery 
aforesaid,  immediately  after  the  execution  hereof 
to  be  paid  to  the  said  A.  B.  And  have  there 
then  this  writ. 

Witness  ourself  at  Westminster,  the 
day  of  ,  in  the 

year  of  our  reign. 

COTTENHAM.  C. 
LANGDALE,  M.  B. 
LANCBLOT  8HADWBLL.  V.C. 


COURT  OF  COMMON  PLEAS,  DURHAM. 


2  Vict.  cap.  XVI. 
An  Act  for  improving  tlie  Practice  and 
Proceedings  of  the  Court  of  Pleas  of  the 
County  Palatine  of  Durham  and  Sad- 
berge.    [June  14,  1839.] 

{Continued  from  p,  156.) 

XIV.  And  be  it  enacted,  That  it  shall  and 
may  be  lawful  for  the  said  Court  of  Pleas  at 
Durham,  if  the  said  Court  shall  think  fit,  on  any 
application  being  made  to  the  said  Court  in  any 
action  depending  in  the  said  Court  on  any  ques- 
tion involving  a  question  of  law  or  fact,  to  grant 
a  rule  to  show  cause  before  any  one  of  the  Judges 


of  any  one  of  the  stJ^erior  Courts  of  coramoQ 
law  at  Westminster,  which  Judge  is  hereby  au- 
thorized and  empowered  to  proceed  to  hear  and 
determine  the  merits  of  all  such  rules,  and  to 
make  such  orders  thereupon,  as  the  said  Judge 
shall  think  proper. 

XV.  And  be  it  enacted,  That  it  shall  sod 
may  be  lawful  for  the  Justices  of  the  said  Court 
of  Pleas  at  Durham  for  the  time  being  from 
time  to  time  to  make  such  orders,  rules,  and  re- 
gulations for  altering  and  regulating  the  mode  and 
time  of  pleading  in  that  Court,  and  for  alterii^ 
the  mode  of  entering  and  transcribing  pleadings, 
judgments,  and  other  proceedings  in  actions  it 
law  therein,  and  touching  the  voluntary  admis- 
sion, upon  any  application  for  tliat  purpose,  at  i 
reasonable  time  before  the  trial  of  any  action,  of 
one  of  the  parties  to  the  other,  of  all  such  written 
or  printed  documents  or  copies  of  doeuments  as 
are  intended  to  be  offered  in  evidence  on  the  said 
trial  by  the  party  requiring  such  admission,  and 
touching  the  inspection  thereof  before  such  ad- 
mission is  made,  and  touching  the  costs  which 
may  be  incurred  by  the  proof  of  such  doca- 
ments  or  copies  on  the  trial  of  the  cause,  in  case 
of  the  omitting  to  apply  for  such  admission,  or 
the  not  producing  of  such  documents  or  copies 
for  the  purpose  of  obtaining  admission  thereof, 
or  of  the  refusal  to  make  such  admission,  as  the 
case  may  be,  as  to  the  Judge  before  whom  the 
cause  may  be  tried  shall  seem  meet. 

XVi.  And  be  it  enacted.  That  all  writs  here- 
after to  be  issued  by  the  Court  of  Pleas  at  Dur- 
ham under  and  by  virtue  of  the  statute  passed  in 
the  Session  of  Pariiament  held  in  the  eighth 
and  ninth  years  of  the  reign  of  King  William  the 
Third,  intituled  ''An  Act  for  the  better  prevent- 
ing frivolous  and  vexatious  Suits,"  shall,  unleis 
the  said  Court  shall  otherwise  order,  direct  the 
Sheriff  of  the  said  county  of  Durham  to  summon 
a  Jury  to  appear  before  him  instead  of  the  Jus- 
tices or  Justice  of  Assize  of  and  for  the  said 
county,  to  inquire  of  the  truth  of  the  breaches 
suggested,  and  assess  the  damages  that  the  plain- 
tiff shall  have  sustained  thereby,  aud  shall  com- 
mand the  said  Sheriff  to  make  return  thereof  to 
the  said  Court  on  a  day  certain  in  such  writ  to 
be  mentioned;  and  such  proceedings  shall  be 
had  after  the  return  of  such  writ  as  are  in  the 
said  statute  in  that  behalf  mentioned,  in  like 
manner  as  if  such  writ  had  been  executed  befoce 
a  Justice  of  Assize  or  Nisi  prius, 

XVII.  Aud  be  it  enacted,  That  every  other 
writ  of  inquiry  to  be  issued  by  the  said  Court  of 
Pleas  at  Durham  shall  be  made  returnable  on 
any  day  certain  to  be  named  in  such  writ. 

XVIII.  And  be  it  enacted.  That  in  any  action 
depending  in  the  said  Court  of  Pleas  at  Dur- 
ham for  any  debt  or  demand  in  whidk  the  sum 
sought  to  be  recovered  and  indoned^Mi  th^  ^^ 
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of  suromona  shall  not  exceed  twenty  pounds,  it 
shall  be  lawful  for  the  said  Court,  or  any  Judge 
of  any  of  her  Majesty's  superior  Courts  of  com- 
mon law  at  Westminster,  if  such  Court  or  Judge 
shall  be  satisfied  that  the  trial  of  the  said  action 
will  not  involve  any  difficult  question  either  of 
law  or  fact,  and  such  Court  or  Judge  shall  think 
fit  so  to  do,  to  order  and  direct  that  the  issue  or 
issues  joined  shall  he  tried  before  the  Sheriff  of 
the  said  County  Palatine  of  Durham  or  any 
Judge  of  any  Court  of  Record  for  the  recovery  of 
debt  in  such  County,  and  for  that  purpose  a 
writ  shall  issue,  directed  to  the  said  Sheriff  or 
Judge,  commanding  him  to  try  such  issue  or 
issues  by  a  Jury  to  be  summoned  by  him,  and  to 
return  such  writ,  with  the  finding  of  the' Jury 
thereon  indorsed,  at  a  day  certain  to  be  named 
in  such  writ,  and  thereupon  such  Sheriff  or  Judge 
shall  summon  a  Jury,  and  shall  proceed  to  try 
such  issue  or  issues. 

XIX.  And  be  it  enacted,  That  at  the  return  of 
every  writ  of  inquiry,  or  writ  for  the  trial  of  such 
issue  or  issues  as  aforesaid^  costs  shall  be  taxed, 
judgment  signed,  and  execution  issued  forthwith, 
unless  the  Sheriff  or  his  deputy  before  whom 
such  writ  of  inquiry  may  be  executed,  or  such 
Sheriff,  deputy,  or  Judge  before  whom  such  trial 
shall  be  had,  shall  certify  under  his  hand  upon 
such  writ  that  judgment  ought  not  to  be  signed 
until  the  defendant  shall  have  had  an  opportunity 
to  apply  to  the  said  Court  of  Pleas  at  Durham 
for  a  new  inquiry  or  trial,  or  the  said  Court  shall 
think  fit  to  order  that  judgment  or  execution  shall 
be  stayed  till  a  day  to  be  named  in  such  order ; 
and  the  verdict  of  such  Jury  on  the  trial  of  such 
issues  or  issue  shall  be  as  valid  and  of  the  like 
force  as  a  verdict  of  a  Jury  at  the  Assizes,  and 
the  Sheriff  or  his  deputy  or  Judge  presiding  at 
the  trial  of  such  issue  or  issues  shall  have  the  Tike 
poirers  with  respect  to  the  amendment  on  such 
trial  as  are  given  to  Judges  at  Nisi  prius  by  an 
act  passed  in  the  third  and  fourth  years  of  the 
reign  of  King  William  the  Fourth,  intituled 
**  An  Act  for  the  further  Amendment  of  the 
Law  and  the  better  Advancement  of  J ustice.'^ 

XX.  Provided  always,  and  be  it  enacted. 
That,  notwithstanding  any  judgment  signed  or 
execution  issued  as  aforesaid  by  virtue  of  this 
Act,  it  shall  be  lawful  fur  the  said  Court  of  Pleas 
at  Durham  9  or  any  judge  of  any  of  her  Majesty's 
superior  Courts  of  Common  Law  at  Westminster^ 
to  order  such  judgment  to  be  vacated  and  execu- 
tion to  be  stayed  or  set  aside,  and  to  enter  an 
arrest  of  judgment,  or  grant  a  new  trial  or  new 
writ  of  inquiry,  as  justice  may  appear  to  require ; 
and  thereupon  the  party  affected  by  such  writ 
of  execution  shall  be  restored  to  all  that  he  may 
have  lost  thereby,  in  such  manner  as  upon  the 
reversal  of  a  judgment  by  writ  of  error  or  other- 
wise, as  the  Court  may  think  fit  to  direct. 

(  To  be  continued,) 


MANSION  HOUSE— Jti/y  6. 
{Btfore  the  Lord  Mayor  and  Mr.  Alderman  Pirie») 

SrB  Robert  Peel's  Act  for  the  phbvbktiok 
OF  Smuggling,  3  and  4  W.  4.  c.  53. 

ConstitAction  of  Sec,  34  bt/  the  Magistrates 
as  to  tfie  Right  of  Searching  the  Person 
bt/  tlie  Custom  House  Officer, 

Sec  34  enacts,  **  That  it  shall  be  lawful  for 
any  officer  or  ofiBcers  of  the  Army,  Navy,  or  Ma- 
rines, duly  employed  for  the  prevention  of  smug- 
gling and  on  full  pay,  or  for  any  officer  or  officers 
of  Customs,  producing  his  or  their  warrant  or 
deputation  (if  required)  to  go  on  board  any  vessel 
which  shall  be  within  the  limits  of  any  of  the 
ports  of  this  kingdom,  and  to  rummage  and  to 
search  the  cabin  and  all  other  parts  of  such  ves- 
sels for  prohibited  and  uncustomed  goods,  and  to 
remain  on  board  such  vessel  during  the  whole 
time  that  the  same  shall  continue  within  the 
limits  of  such  port,  and  also  to  search  any  person 
or  persons  either  on  board  or  who  shall  have 
landed  from  any  vessel.  Provided  such  officer 
or  officers  shall  have  good  reason  to  suppose 
that  such  person  or  persons  hath  or  have  any 
uncustomed  or  prohibited  goods  secreted  about 
hiSf  her  or  their  person  or  persons.'* 

Sec.  35  enacts,  "That  before  any  person 
shall  be  searched  by  any  such  officer  or  officers 
as  aforesaid,  it  shall  be  lawful  for  such  j)erson  to 
require  such  officer  or  officers  to  take  him  or  her 
before  any  justice  of  the  peace,  or  before  the  col- 
lector, comptroller,  or  other  superior  officer  of  the 
customs,  who  shall  determine  whether  there  is 
reasonable  ground  to  suppose  that  such  person 
has  any  uncustomed  or  prohibited  goods  about 
his  or  her  person  ;  and  if  it  shall  appear  to  such 
justice,  collector,  comptroller,  or  other  superior 
officer  of  customs,  that  there  is  reasonable  ground 
to  suppose  that  such  person  has  any  uncustomed 
or  prohibited  goods  about  his  or  her  person,  that 
then  such  justice,  collector,  comptroller,  or  other 
superior  officer  of  customs  shall  direct  such 
person  to  be  searched  in  such  manner  as  he  shall 
think  fit :  but  if  it  shall  appear  to  such  justice, 
collector,  comptroller,  or  other  superior  officer  of 
customs,  that  there  is  not  reasonable  ground  to 
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suppose  that  such  person  has  any  nncostomed  or 
prohibited  goods  about  his  or  her  person,  that 
^hen  such  justice,  collector,  comptroller^  or  other 
auparior  officer  of  custoaas  shall  forthwith  cUs* 
charge  such  person,  who  shall  not  in  such  case 
be  liable  to  be  searched;  and  every  such  officer 
or  officers,  as  aforesaid,  is  and  are  authorized  and 
required  to  take  such  person,  upon  demand,  be- 
fore any  such  justice,  collector,  comptroller,  or 
other  superior  officer  of  customs,  detaining  him  or 
her  in  the  mean  time.  Provided  always, 
that  no  person,  being  a  female,  shall  be  searched 
by  any  other  person  than  a  female  duly  authorized 
for  that  purpose  by  the  Commissioners  of  His 
Majesty's  Customs." 

Sec.  36  enacts,  **  That  if  any  such  ojtcer  or 
officers  shall  not  take  such  person,  with  reason- 
able despatch,  before  such  justice,  collector, 
comptroller,  or  other  superior  officer  of  customs, 
when  so  required,  or  shall  require  any  person 
to  be  searched  by  him,  not  having  reasonable 
ground  to  suppose  that  such  person  has  any 
uncustomed  or  prohibited  goods  about  his  or  her 
person,  that  sudi  officer  shall  forfeit  and  pay  the 
sumof  ^lO.** 

Messrs.  Bush  and  Masters,  Solicitors,  brought 
up  Elizabeth  Gaston,  a  female  searcher,  for  con- 
viction in  the  full  penalty  under  the  above  sections 
of  the  Statute  for  the  prevention  of  Smuggling ; 
she  having  searched,  on  board  the  City  of 
Boulogne  Steam  Vessel,  two  ladies,  without 
having  reasonable  ground  to  suppose  that  they 
had  uncustomed  or  prohibited  goods  about  their 
persons. 

Mr.  Bush  stated  that  the  case  was  brought 
forward  upon  public  grounds  alone.  The  infor- 
mation was  laid  upon  Sir  Robert  Peel's  Act, 
which  specified  the  mode  to  be  adopted  as  to  per- 
sonal search  by  the  officers,  and  which  was  evi- 
dently framed  for  the  protection  of  people  who 
could  not  be  supposed  to  know  the  exact  state  of 
the  law. 

The  SoUdtor  for  the  Customs  stated  that  if  the 
young  ladies  had  represented  to  the  Commis- 
sioners of  the  Customs  that  they  had  been  sub- 
jected to  any  annoyance  in  the  search  of  which 
they  complained,  immediate  inquiry  would  have 
becai  made,  and  the  present  investigation  would 
have  been  rendered  unnecessary. 

Mr.  Bush  said  that  he  had  been  directed  to 
"bring  the  matter  before  the  Lord  Mayor,  and  not 


before  the  Commissioners  of  the  Custcnns,  as  i 
course  most  likely  to  give  satis&ctton  to  die  pub- 
lic on  a  question  which  deeply  interested  the 
public.  There  was  reasonable  ground  for  be- 
lievhig  that  undue  use  of  the  power  of  searching 
was  made  by  stewards  and  stewardesses  on  bovd 
foreign  steamers,  for  the  purposes  of  extortioo, 
and  it  was  but  right  to  have  the  question  settled 
before  the  magistrates  of  London.  He  then 
called — 

Mrs.  Jane  R.  Wingrove,  who  deposed  that  on 
the  12th  of  May,  she  went,  accompanied  by  her 
sister,  on  board  the  City  of  Boulogne  steam- 
vessel,  in  order  to  visit  a  young  lady  at  Boulogne. 
She  had  with  her  a  letter  of  introduction  from  Sir 
William  Curtis,  Bart,  to  Captain  Tune,  who  was 
the  commander.  The  stewardess  of  the  vessel, 
when  they  arrived  at  Boulogne,  asked  them  for 
some  pecuniary  consideration,  but  as  she  bad  paid 
them  no  attention  they  did  not  think  she  was  en- 
titled to  any,  and  they  offered  her  sixpence.  She 
said  that  she  never  took  sixpences,  and  she  de- 
tained half-a- crown  which  they  put  into  her  hand. 
When  they  complained  of  her  keeping  the  half- 
crown,  and  mentioned  that  they  were  under  tbc 
protection  of  the  captain,  she  said  they  might  go 
to  the  captain,  and  that  he  had  nothing  to  do 
with  it.  They  returned  to  London  in  the  same 
vessel  on  the  following  Thursday,  having  with 
them  the  bandbox  and  small  bag  in  which  the; 
had  carried  a  few  articles  of  dress  to  Boulogne  — 
The  box  and  bag  were  searched  on  board  by  tbe 
sesrcher,  and  as  they  were  leaving  the  Tessel,  the 
stewardess,  who  had  on  the  former  occasion  kept 
the  half-crown,  observed  to  them  that  they  had  not 
given  her  anything.  They  replied  "  No."  The 
stewardess  then  said  **  I  dare  say  yoa  will  be 
coming  over  again,*'  and  witness  said  ^Ven* 
likely.  They  then  left  the  vessel,  and  were  pro- 
ceeding up  the  steps  of  the  wharf,  when  witness 
heard  her  name  called  by  some  one  on  board.— 
They  immediately  returned,  and  the  searcher  toU 
them  they  must  go  below  to  be  searched.  Ther 
went  down,  and  were  told  by  the  searcher  that 
they  must  imdress  to  be  searched.  They  ob- 
served to  her  that  they  came  under  the.  captain's 
care.  She  asked  them  whether  they  wdtt  friends 
of  the  captain,  to  which  they  answeredlbat  they 
were  not,  but  that  they  came  under  his  j^atcction. 
She  then  said  to  them  that  the  stewaMp^f  the 
vessel  was  the  person  who  had  them  cafl  hvdct 
and  begged  that  they  would  not  mentf^l^  ^ 
she  would  lose  her  situation.  She  rejpMfi  the 
request.  They  were  very  closely  exatnJ 
to  their  linen,  and  the  searcher  passed/ 
under  their  stays.  When  they  we 
themselves,  the  stewardess  entered  ^__ 
They  were  detained  about  half  an  Y^Eui  ^ 
seuch. 

Mr.  Bush. — Was  the  search  offenc 
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Mrs.  Winsrove. — Not  so  much  so  as  it  was  to 
my  sister.  I  have  been  in  very  delicate  health, 
and  I  was  wrapped  up  closely  during  the  voyage. 
The  searcher  told  me  it  was  her  duty  to  search 
us,  and  I  supposed  that  such  was  the  case. 

Miss  Isabella  Brown  Reed  (sister  to  Mrs. 
Wing  rove)  deposed,  that  she  was  searched  after 
the  last  witness,  by  the  same  searcher,  and  more 
closely.  They  had  no  foreign  goods  about  them. 
Her  sister  was  ashore,  and  was  proceeding  up 
the  steps,  and  witness  was  following  her,  when 
an  officer  touched  her  on  the  shoulder,  and  said 
they  must  go  to  be  searched. 

Mr.  Bush.  —  Did  the  searcher,  in  your  opinion, 
Jo  more  than  there  was  occasion  for  her  to  do,  to 
ascertain  whether  you  had  smuggled  goods  about 
you? 

Witness. — I  thought  so. 

The  Lord  Mayor. — Is  it  usual  to  act  in  this 
manner  in  steam-vessels  ? 

The  Solicitor  for  the  Customs  said  that  the 
subject  was  certainly  an  awkward  one;  but  he 
assured  the  magistrates  that  the  commissioners 
directed  that,  in  searching,  the  utmost  delicacy 
should  be  observed,  and  there  never  had  been  any 
complaint  made  except  by  these  ladies. 

Mr.  Bush. — The  public  are  not  aware  of  the 
ground  upon  which  search  is  justified,  and  there- 
fore no  complaints  have  been  made.  If  the 
searcher  had  reasonable  ground  to  suppose  that 
search  was  necessary,  let  it  be  shown. 

The  Solicitor  for  the  Customs. — I  cannot  call 
the  defendant  herself,  and  she  was  the  only  person 
present  with  the  two  ladies  when  they  were 
searched;  but  it  is  impossible  to  conceive  the 
stratagems  used  to  conceal  contraband  goods. 

Captain  Tune  stated  that  the  young  ladies 
were  mtroduced  to  him  by  letter  from  Sir  William 
Curtis,  ejcpressing  the  baronet's  wish  that  he 
should  take  particular  care  of  them ;  and  he  paid 
them  particular  attention. 

Mr.  Bush. — In  your  observation,  was  there 
anything  in  the  conduct  or  i^pearance  of  the 
young  ladies  to  justify  the  suspicion  that  they  had 
contraband  goods  in  theb  possession  ? 

Captain  Tune. — Not  at  all. 

The  Solicitor  to  the  Customs.— 'I  have  no  idea 
of  charghig  them  with  anything  of  the  kind. 

The  Lord  Mayor. — Perhaps  you  would  show 
why  these  two  young  ladies  should  have  been 
selected  from  all  the  rest  of  the  passengers  to  be' 
searched  ? 

The  Solicitor  to  the  Customs  said,  that  he  by 
no  means  meant  to  impute  anything  to  the  young 
Udies ;  but  Mr.  Bush  seemed  to  wish  to  make  an 
impression  that  there  was  a  collusion  between  the 
stewardess  and  the  searcher. 

Alderman  Pirie. — It  has  very  much  that  ap- 
pearance indeed. 

The  Lord  Mayor«—- Most  certainly  it  has.-* 


What  other  inference  can  be  drawn  from  what  we 
have  heard  ? 

The  Solicitor  for  the  Customs. — Tlie  steward- 
ess might  have  behaved  ill,  but  our  officer,  if 
she  received  information,  had  no  alternative.  As 
for  the  argument  that  the  Act  was  not  complied 
with  in  reference  to  taking  the  ladies  before  a  ma- 
gistrate for  inquiry  into  the  reasonable  ground, 
the  ladies  had  not  required  it,  and  there  existed 
of  course  no  obligation  upon  her  part  to  do  so. 

Mr.  Bush  said,  that  if  the  public  were  thus  to 
be  at  the  mercy  of  stewards  and  stewardesses,  the 
36th  section  must  be  put  in  force. 

The  Solicitor  for  the  Customs. — This  is  a 
question  of  great  nicety,  and  relates  to  the  extent 
to  which  an  officer  may  go  in  the  execution  of 
duty.  It  is  quite  clear  that  respectable  young 
ladies  have  been  detected  with  contraband  goods 
concealed  about  their  dress  and  persons.  In  the 
bustles,  which  are  worn  so  unnaturally,  quantities 
of  valuable  lace  have  been  found,  in  the  linings 
of  their  stays,  and  the  various  seams  of  their 
under -garments,  and  between  their  drawers  and 
their  persons,  under  their  wigs  (laughter),  and, 
in  fact,  everywhere  about  their  persons,  smug- 
gling  has  been  carried  on.  Where,  ynder  such 
circumstances,  in  which  the  utmost  ingenuity  is 
exercised,  is  the  point  of  delicacy  to  be  decided 
upon  ?  What  can  the  searcher  do  but  proceed  in 
the  performance  of  her  duty  with  all  the  delicacy 
possible?  It  does  not  appear  that  anything  was 
done  in  this  case  calculated  to  show  that  the  duty 
was  performed  in  an  improper  manner. 

The  Lord  Mayor. — Are  nor  the  searchers  able 
to  judge  pretty  accurately  what  sort  of  persons 
deal  in  contraband  goods  in  the  way  described  ? 

The  Solicitor  for  the  Customs  said,  that  many 
whom  nobody  would  suppose  capable  of  smug- 
gling, were  detected. 

Alderman  Pirie. — It  is  evident  that  they  must 
have  been  satisfied  on  board  the  vessel  that  these 
young  ladies  had  nothing  about  them  of  the  kind, 
for  after  their  box  and  bag  were  searched  they 
were  allowed  to  go  ashore. 

The  Solicitor  for  the  Customs. — I  do  not  mean 
to  say  that  they  are  capable  of  anything  of  the 
sort ;  but  you  will  judge  of  the  difficulties  the 
searchers  have  to  encounter,  when  I  assure  you 
that  valuable  articles  have  been  found  about 
females  of  most  respectable  appearance,  every- 
where from  top  to  toe. 

Alderman  Pirie. — Why  were  not  the  ladies 
stopped  and  searched  untu  they  refused  to  give 
money  to  the  stewardess  ? 

The  Solicitor  for  the  Customs. — This  searcher 
has  been  five  years  in  the  service,  and  has  an  ex- 
cellent character;  no  person  ever  complained 
against  her  before. 

The  Lord  Mayor. — It  is  not  likely  that  ladies 
would  willingly  come  forward  to  give  evidence. 
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It  muBt  have  cost  these  young  ladies  more  pain  to 
come  forward  and  state  these  facts  in  puhlic  to- 
day, than  they  experienced  even  in  undergoing 
the  search  for  smuggled  goods. 

The  Solicitor  for  the  Customs  submitted  that 
the  searcher  had  exercised  the  power  of  search 
with  decency  and  propriety,  and  he  assured  the 
magistrates  that  if  searchers  were  not  allowed  to 
pursue  a  strict  examination,  the  contraband  trade 
would  be  most  frightfully  increased. 

Mr.  Bush. — The  defendant  has  not  shown  that 
she  had  reasonable  ground  for  searching,  and  I ' 
must,  under  all  the  circumstances,  press  for  the 
extreme  penalty. 

The    Lord    Mayor. — Alderman  Pirie  and  I 
agree  that  the  case  is  one  which  it  is  necessar)* 
should  be  visited  with  the  extreme  penalty.   Here , 
are  two  young  ladies  of  most  modest  and  retiring  | 
conduct  and  appearance.     They  properly  refused  i 
to  give  a  fee  to  the  stewardess  on  account  of  her 
inattention.     The    stewardess   then   dishonestly 
kept  possession  of  their  money,  and  on  their  re- 1 
turn,  the  same  woman  who  had  thus  acted,  held 
a  conversation  with  them,  which  was  quite  intel- 
ligible, and  which  was  followed  up  by  the  remark- 
able fact  of  obliging  them  to  return,  after  they 
had  quitted  the  vessel,  to  undergo  a  strict  search, 
although  there  was  nothing  at  all  about  them  cal- 
culated to  excite  the  shadow  of  suspicion  that 
search  was  justifiable.     We  regret  exceedingly, ' 
that  they  should  have  been  subjected  to  so  re- 
pugnant an  examination,  and  we  fine  the  searcher 
m  the  full  penalty  of  £10. 

REVIEW  OF  NEW  BOOKS. 

A  Letter  to  the  Right  Hon.  Sib  Edward 
Knatchbull,  Bart.y  relating  to  the  Bill 
before  Parliament  for  the  Enfranchise- 
ment of  Lands  of  Copyhold  Tenure,  and 
o^her  Lands  subject  to  Manorial  rights. 
In  closing  our  review  of  this  one-sided 

Letter^  (a)  we  promised  to  look  at  the  other  side 

of  the    question,   which    a    correspondent 

has  enabled  us  to  perform. 


PONTYPOOL. — copyhold  ENFRANCBISBMBNT. 

The  case  of  the  Capyfiolders  and  Inhabitants 
of  the  Manor  of  Wentsland  and  Bryngwyn 
and  Town  of  Pontypool,  in  the  County  o/, 
Monmouth. 

The  copyholders  and  inhabitants  of  the  manor ' 
have  addressed  a  petition  to  the  Le^lature,  hum- 


(a)  Ante,  p.  167. 


bly  praving  '*  that  an  Act  may  be  passed  which) 
whilst  It  shall  secure  to  the  Lords  of  Manors  an 
equivalent,  in  lieu  of  their  fines  and  services, 
shall  empower  tenants  holding  by  copy  of  Coort 
Roll  to  obtain  the  enfranchisement  of  their 
estates.*' 

In  their  solicitude  to  engage  attention  to  the 
prayer  of  their  petition,  the  petitioners  have 
thought  it  expedient  respectfully  to  present  to 
the  Members  of  both  Houses  of  Parliament  a 
statement  of  their  case. 

By  the  custom  of  this  manor,  a  fine  equal  to 
two  years*  improved  value  of  the  property  is 
payable  to  the  Lords  upon  every  alienation ;  to 
which  are  to  be  added  the  cost  of  stamps,  kt 
the  surrender  and  admittance,  and  the  prof ei* 
sional  charges  of  the  steward  or  deputy  stewaid 
of  the  manor. 

In  some  manors  a  custom  obtains  of  taking 
conditional  surrenders,  as  upon  the  occasion  df 
mortgage  transactions ;  and,  it  not  being  then 
absolutely  necessary  that  the  surrenderee  should, 
during  the  life  of  the  surrenderor,  be  admitted, 
the  payment  of  the  fine  may,  in  some  cases,  be 
avoided,  by  the  inexpensive  process  of  causing 
satisfaction  to  be  entered  on  the  Court  Rolls, 
when  the  mortgage  debt  is  satisfied.  But  here 
the  Court  Rolls  do  not  afford  evidence  of  such  a 
custom ;  and  it  is  considered  that  the  custom  of 
the  manor  requires  the  surrenderee  in  the  case 
of  a  mortgage,  as  well  as  in  the  case  of  an  abso« 
lute  sale,  to  be  admitted,  and  pay  the  fim^ 
Upon  payment  of  the  mortgage  debt,  a  sur- 
render  and  admittance  become  necessary;  and 
the  fine  is  again  to  be  paid,  together  with  the 
cost  of  stamps  and  steward's  charges.  The 
descent  of  real  property  within  this  manor  is  go- 
verned by  the  perplexing  custom  of  gavelkind. 
Upon  the  death  of  a  copyholder,  if  he  be  resident 
within  the  manor,  a  heriot  of  the  best  beast  is 
claimed  by  the  lords.  If  the  copyholder  die,  and 
his  estate  descend  to  his  five  or  six  sons,  those 
sons  become  by  the  custom  joint  heirs.  They 
must  incur  the  expense  of  being  separately  ad- 
mitted ;  and,  upon  the  death  of  each,  a  heriot  is 
likewise  claimed.  If  the  copyholder  subdivide 
his  estate,  and  make  sale  of  the  same  to  a  hun- 
dred purchasers,  upon  the  death  of  each,  if  resi- 
dent within  the  manor^  a  heriot  is  due  to  the 
lords. 

It  must  be  obvious,  firom  the  foregoing  state- 
ment, how  oppressively  such  a  custom  must 
operate,  and  how  impossible  it  is  thai  property 
so  clogged  can,  in  a  commercial  country,  be  made 
to  answer  the  general  purposes  of  civii  life*  A 
person  may  have  a  builaing  propeitjr  wortb-^ 
say  £40.  or  £50.  per  annum ;  or,  if  il  Wiin  free- 
hold, perhaps  £700.  or  £800.  Hsfjiy  occa- 
sion for  a  sum  of  money  in  business  htft-l^i^irowt. 
by  way  of  mortgage,  say  £500,    Tim  moitg^ 
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is  admitted,  and  a  fine  of  two  years*  valuer 
beside  the  cost  of  stamps  and  law  charges ^ 
attaches.  The  mortgagee  by  and  bye  dies. 
When  the  estate  is  sought  to  be  redeemed  from 
the  mortgage,  the  real  representatives  of  the 
mortgagee  must  be  admitted,  and  a  heriot  of  the 
best  beast,  and  the  cost  of  stamps  and  profes- 
sional charges,  must  be  paid.  The  property  must 
then  be  again  surrendered ;  and  the  mortgagor,  if 
living*  or  his  real  representatives,  if  he  be  dead, 
must  be  admitted,  and  again  pay  the  fine,  the 
cost  of  stamps,  and  law  charges*  In  such  a 
case,  a  property  worth  £700.  or  £800.  is  ren- 
dered liable  to  fines  oifour  years*  improved 
value,  besides  a  heriot,  and  the  cost  of  stamps, 
and  the  professional  charges  incident  to  three 
surrenders  and  admittances,  and  also  to  the 
deeds  of  defeazance  or  mortgage  deeds.  In 
short,  a  property  worth  £700.  or  JBSOO.  may  be 
nearly,  or  entirely,  wasted  by  a  transaction  attend- 
ing the  borrowing  of  £400.  or  £500.  If  the 
property  had  been  freehold,  the  transaction  would 
only  have  rendered  the  party  borrowing  the 
money  liable  to  those  costs  of  stamps  and  pro- 
fessional charges,  which  are  for  the  most  part 
common  alike  to  freehold  and  copyhold  property ; 
perhaps  not  more  than  five-andrtwenty  or 
thirty  pounds! 

The  manor  of  Wentsland  and  Bryngwyn  com- 
prises the  town  of  Pontypool,  and  a  mineral  dis- 
trict of  country,  extending  four  or  five  miles  to 
the  north  and  north-west  of  that  town  ;  and  is 
itself  comprised  in  the  parishes  of  JJanithel  and 
Trevethin,  but  chiefly  in  the  latter.  The  country 
abounds  with  coal  and  iron  ore ;  and  owing  to 
tbe  abundance  of  those  minerals,  the  district  is 
becoming  densely  populous.  The  parish  of 
Trevethin  in  1801  contained   1400  inhabitants. 

It  is  estimated  that  it  now  contains  between 
fifteen  and  sixteen  thousand ;  but  that  increase 
has  taken  place  chiefly  within  the  last  ten  or 
twelve  years.  Population  is  still  upon  the  increase, 
owing  to  the  erection  of  new,  and  tbe  extension 
of  existing  works.  A  large  proportion  of  the 
above-mentioned  population  is  within  this  manor, 
or  upon  its  very  confines.  It  is  not  too  much  to 
say  that,  in  this  immediate  neighbourhood,  there 
are  minerals  sufficient  to  afford  employment  to  a 
population  of  twenty  or  thirty  thousand  human 
beings,  for  more  than  a  century  to  come. 

The  extension  of  the  mines  and  manufactories 
of  the  district,  and  the  consequent  influx  of  work- 
men, and  of  persons  who  minister  to  their  wants, 
create  an  incessant  demand  for  dwelling-houses 
and  premises  for  their  accommodation.  Trades- 
men and  the  better  sort  of  workmen  seek  to 
establish  themselves  in  suitable  premises  and 
habitations ;  and  the  great  importance  of  work- 
men acquiring  those  attachments  and  settled 
haUta,  which  the  possession  of  property  so  much 


encourages,  is  universally  admitted.  This  cus- 
tom, however,  operates  as  a  great  discouragement 
to  their  building,  and  the  consequence  is,  that 
the  rents  of  houses  are  immoderately  high.  But, 
as  regards  those  persons  who  do  embark  money 
in  building,  cases  such  as  the  following  fre- 
quently arise: — Tradesmen  desirous  not  to  ex- 
pend the  whole  of  their  capital,  procure  probably 
a  mortgage  of  some  amount  to  enable  them  to 
complete  their  premises.  A  workman,  perhaps, 
has  occasion  to  resort  to  a  similar  expedient,  to 
enable  him  to  complete  his  dwelling. 

Now,  to  eflect  those  objects  (as  the  custom 
does  not  admit  of  a  demise  for  more  than  one- 
and-twenty  years)  those  persons  have  to  sur- 
render to  their  mortgagees,  upon  whose  admis- 
sion the  fines  are  to  be  paid,  and  the  cost  of 
stamps,  and  the  steward^s  charges,  and  the  pro- 
[fessional  charges  attending  the  deed  of  defea- 
zance, or  mortgage  deed.  The  fines  in  such 
ca^es  may  be  but  of  small  amount ;  but  what 
follows?  The  tradesman  upon  a  small  plot  of 
almost  valueless  ground  completes  the  erection  of 
premises  worth  forty  or  sixty  pounds  per  annum. 
Those  premises  cannot  be  redeemed,  in  any 
event,  without  being  liable  to  a  fine  equal  to  two 
years'  improved  value,  besides  the  cost  of 
stamps  and  law  charges  ;  and,  if  the  death  of 
the  mortgagee  ensue  before  redemption,  another 
admittance  becomes  necessary y  and  a  heriot 
must  be  paid,  and  the  cost  of  stamps,  and  pro- 
fessional charges*  And  again :  If  the  mortgagee 
call  in  his  money,  and  the  mortgagor  is  obliged 
to  procure  the  mortgage  security  to  be  trans- 
ferred, another  fine  is  to  be  paid,  besides  the 
cost  of  stamps,  and  the'  steward's  charges^ 
incident  to  the  admittance  of  the  transferee  of 
the  mortgagee.  An  assignment  of  the  mortgage 
debt  also  becomes  necessary,  and  is  attended 
with  some  expense.  If  the  property  had  been 
freeholdj  that  would  have  been  the  sole  ex- 
pense. 

From  what  is  here  stated,  it  will  be  apparent 
that  a  property  once  mortgaged  can  seldom  be 
redeemed,  without  being  rendered  liable  to  three 
or  four  fines,  and  the  expenses  of  stamps,  and 
professional  charges  incident  to  an  equal  num- 
ber of  surrenders  and  admittances,  and  also  to 
several  deeds  of  defeazance  and  assignment. 

It  is  obvious  that  such  a  custom  must  sooner 
or  later  absorb  all  capital,  however  invested  in 
the  soil ;  and  that  it  must  hamper  many  of  the 
transactions  of  life  with  a  burden  most  grievous 
to  be  borne. 

Persons  whose  misfortune  it  is  to  be  thrown 
in  the  way  of  such  oppressive  customs,  are  some- 
times told  that  they  have  no  right  to  complain 
of  imposts  which  affected  their  property,  when 
they  or  their  ancestors  acquired  it;  the  pre- 
sumption being,  that  it  was  purchased  for  a  less 
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consideration  than  it  would  have  been,  had  the 
property  been  freehold. 

That,  however,  as  an  argument  which  can  only 
hold  goody  when  applied  to  cases  simply  of  bar^ 
gain  and  sale,  where  the  amount  of  the  impost 
can  be  ascertained  and  taken  into  the  calcula" 
tion ;  but,  as  shewn  above,  it  can  have  no  ap- 
plication to  those  hundreds  of  cases  wherein  the 
owners  of  property  desire  to  subject  their  estates 
to  modifications  and  arrangements  rendered  ne- 
cessary by  the  state  of  their  families  and  affairs. 

Under  the  foregoing  circumstances,  the  authors 
of  this  statement  have  ventured  to  solicit  the 
attention  of  members  of  the  Legislature  to  the 
subject  of  Copyhold  Enfranchisement j  and  to 
the  expediency  of  establishing  one  uniform 
system  of  law  applicable  to  the  real  property 
of  the  country,  the  subject  being  of  infinitely 
greater  importance  to  many  large  communities 
than  is  generally  imagined.  The  principle  which 
has  been  applied  to  the  commutation  of  tithes 
might,  they  conceive,  with  perfect  ease  be  applied 
to  the  extinction  of  copyhold  tenures.  Lurge 
portions  of  the  property  of  the  country  would 
thereby  be  rendered  infinitely  more  valuable  to 
its  owners,  and  more  serviceable  to  the  commu- 
nity at  large ;  whilst,  at  the  same  time,  that 
ample  compensation,  which  justice  demands, 
would  be  made  to  the  lords  of  manors. 
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LEX  LOCI  DOMICILII. 

Part  I. 
In  Cases  of  Legitibiacy. 

By  what  law  shall  the  personal  property, 
situate  in  England,  of  a  British  born  subject 
domiciled  in  Scotland*  or  any  of  the  British 
Colonies,  and  intestate,  be  governed  ? 

(Continued  from  p,  163  J 
"OROM  the  authorities  we  have  quoted,  we 
are  led  to  draw  this  conclusion,  that  per^^ 
tonal  property  is  governed  by  the  Lex  loci 
domicilii  of  the  owner  with  respect  to  trade, 
disposition  by  deed,  or  will,  donation,  or  suc- 
cession ab  integtato ;  in  short,  that  personal 
property  is  wholly  regulated  by  the  Lex  loci 
domicilii  of  the  owner,  in  all  the  various 
modes,  in  which  it  can  be  transferred,  dealt 
with,  or  pass. 

This,  we  take  to  be  the  general  principle ; 
thou^  there  may  be  exceptions,  arising  in 
some  cases,  from  the  lex  loci  contracttig,  or 
from  the  laws  of  the  country  in  which  the 
personalty  is  situate ;  in  some  instances, 
giving  creditors  or  others  a  lien  thereon,  or 
preferable  title  thereto.  We  also  think  that 
the  whole  lex  loci  damjcWi  of  the  owner,  find 
not  a  part  only,  is  applicable  to  personal 
property.  Thence  it  follows,  that  if  a  Dutch- 
man die  domiciled  in  Spain,  the  whole  of 
his  property  ought  to  be  disposed  of  accord- 
ing to  the  law  of  Spain^  whether  situate  in 
England,  France,  or  elsewhere.  It  is  in- 
deed obvious  that  this  rule  must  be  applied, 
or  the  lex  loci  rei  titte-^^  law  now  almost 
Vol.  II. 


universally  repudiated,  as  regards  personal 
property,  but  which  exclusively  governs  the 
succession  to  real  property — must  prevail; 
and  according  to  this  rule  it  has  been  de- 
cided,(a)  that  if  a  Scotsmaur  domiciled  in 
England  dies  intestate,  his  personal  estate, 
wherever  its  actual  situs  may  be,  shall  be 
distributed  according  to  the  law  of  England. 
Having  shewn  the  rule  and  principles  that 
govern  the  Lex  loci  domicilii,  and  supported 
our  own  views  of  this  difficult  subject,  as  it 
regards  personal  property^  we  think  it  right, 
and  in  fit  season,  to  return  to  our  very  amusing 
learned  contemporary — the  American  Ju- 
rist ;{b)  who,  in  another  work,(c)  with  all 
that  '*  theoretical  fulness  and  accuracy*'  with 
which  his  works  abound,  gives  the  European 
world  HIS  RULES  (d)  by  which  the  Lex  loci 
domicilii  shall  be  governed.  What  sort 
of  **  a  collection"  tliey  are  may  be  rea- 
dily seen  in  our  little  Essay  upon  the 
subject,  which,  if  referred  to,  will  shew 
that  they  are  **  a  collection  of  principles  " 
laid  down  by  the  ancient  writers  and  the 
English  Courts  of  Law ;  upon  which  oTie 
general  rule  has  been  founded,  and  nothing 
more.  Not  a  single  new  light  does  the 
learned  Jurist  give  us  upon  this  subject — 
not  a  single  reas9n — nay,  not  "  any  general 

(a)  Balfour  ».  Soott,6  Bro.  P.  C.  660. 
(6)  See  ante,  p.  146. 

(c)  Commentaries  on  the  Conflict  of  Laws,  by  Dr, 
Story,  Dane  Professor  of  Law  in  Harvard  University. 

(d)  Rules  of  Law  are  solely  created  by  and  founded 
upon  Precedents. 

N 
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reasoning  to  illustrate  them.'' 

FOURTEEN    RULES  : 

"Two  things  must  concur  to  constitutf 
domicile  :  first,  residence  ;  and,  secondly, 
intention  of  making  it  the  home  of  the 
party  .(a^  There  must  be  the  the  fact  and 
intent  ;{a)  for,  as  Potheir  has  truly  observed, 
a  person  cannot  establish  a  domicile  in  a  place 
except  it  be  animo  et  facto.  And  in  many 
cases  actual  residence  is  not  indispensable  to 
retain  a  domicile,  after  it  is  once  acquired  ; 
but  it  is  retained,  animo  soloj  by  the  mere 
intention  not  to  change  it,  or  adopt  another. 
Sometimes  it  is  a  matter  of  great  difficulty 
to  decide  in  what  place  a  person  has  his  do- 
micile. Without  speadating  upon  all  the 
yarious  cases  which  may  be  started  on  this 
subject,  the  following  rules  may  he  adopt- 
ed !  as  guides,  in  cases  of  most  familiar  oc- 
currence. 

'*  1.  The  place  of  birth  of  a  person  is  con- 
sidered his  domicile,  if  it  is  at  the  time  of  his 
birth  the  domicile  of  his  parents.(&) 

"  2.  The  domicile  of  birth  of  minors  con- 
tinues until  they  have  obtained  a  new  do- 
micile.(c) 

**  3.  Minors  are  generally  deemed  inca- 
pable projnno  marte  of  changing  their  domi- 
cile during  minority,  and  therefore  retain  that 
of  their  parents ;  and  if  the  parents  change 
their  domicile,  that  of  the  infant  children 
follows  it ;  if  the  father  dies,  his  last  domicile 
is  that  of  the  infant  children.(£?) 

'^  4,  A  married  woman  follows  the  domi 
cile  of  her  husband.(e) 

'^  6.  A  widow  retains  the  domicile  of  her 
deceased  husband  until  she  obtains  ano- 
ther.(/) 


(a)  Yattel;  Denuart ;  and  tee  ante,  p.  lei.^-Ed. 

{b)  Denisart}  and  see  ante,  p.  161.— Bd. 

(c)  Id.— Ed. 

(cQ  This  we  presume  to  be  intended  as  one  of  the 
learned  Doctor's  iUustfoHont  of  his  Role  No.  2.  We 
need  not  therefore  repeat  the  source  from  whence  he 
obtained  i^.— Ed. 

(«)  Law  of  England. 

CO  This         ot  intelligftle:  the  word  "  anotl^er" 


"  6.  Prima  facie  the  place  where  a  person 
lives,  is  taken  to  be  his  domicile  until  other 
:acts  establish  the  contrary,  (g) 

"  7.  Every  person  of  full  age,  having  a 
right  to  change  his  domicile,  it  follows,  that, 
if  he  removes  to  another  place,  with  an  in- 
tention to  make  it  his  personal  residence 
(animo  manendi),  it  becomes  instantaneously 
his  domicile,  (k) 

'^  8.  If  a  person  has  actually  removed  to 
another  place,  with  an  intention  of  remain- 
ing there  for  an  indefinite  time,  and  as  a 
place  of  present  domicile,  it  becomes  his  do- 
micile, notwithstanding  he  may  entertain  a 
floating  intention  to  return  at  aome  future 
period,  (i) 

**  9.  The  place  where  a  married  man's  fa- 
mily resides  is  generally  to  be  deemed  his 
domicile,  (j) 

"  10.  If  a  married  man  has  two  places  of 
residence  at  different  times  of  the  year,  that 
will  be  esteemed  his  domicile  which  he  him- 
self selects,  or  describes  or  deems  to  be  hk 
home,  or  which  appears  to  be  the  centre  of 
his  aflTairs,  or  where  he  votes,  or  exercises 
the  rights  and  duties  of  a  citizen,  (k) 

**  11.  If  a  man  is  unmarried^  that  is  gene- 
rally deemed  the  place  of  his  domicile, 
where  he  transacts  his  business,  exercises 
his  profession,  or  assumes  municipal  duties 
or  privileges.  (/) 


may  apply  to  another  domicile  or  another  husband. 
We  must  therefore  leave  this  Rule  without  remark.— 
Ed. 

{g)  Ante,  p.  163.— Ed. 

{h)  Anstruther  v.  Chalmers,  ante,  p.  163.  See  alfo 
Vattel,  Denisart,  and  ante,  p.  161, 102.— Ed. 

(t)  The  *'  floating  intention*'  is  the  only  difference 
from  No.  7,  and  It  being  a  new  element,  quite  IbreigB 
to  the  animo  etfaeto,  he  may  abandon  that  domicik 
and  acquire  another.    Ante,  p.  163.— Ed. 

{J)  This  and  No.  6  may  go  together.— Bd. 

{k)  Lord  Alvanley'fl  distinctions,  ante,  p.  I6S.  1%e 
latter  part  of  this  rule  is  not  the  fact— ^  temparanf 
fmblie  duty  does  not  change  the  domieile.—  Ed. 

(0  This  also  may  be  tacked  to  No.  %muA  the  latter 
part  is  subject  to  the  same  obso'vatlim  m  «m  niaAt 
upon  No.  10.    Nos.  6, 9,  and  11|  ma^'  att  be  j^^^ 
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**  12.  Reeidence  to  produce  a  change  of, 
domicile  must  be  voluntary. 

<'  13.  A  domicile^  once  acquired,  remains 
until  another  is  gained.(a) 

**  14.  If  a  man  has  acquired  a  new  domicile 
different  from  that  of  his  birth,  and  he  re- 
moves from  it  with  an  intention  to  resume 
his  native  domicile,  the  latter  is  re-acquired 
in  itineret  for  it  reverts  from  the  moment 
that  the  other  is  given  up/\b) 

We  have  thus  shewn  the  learned  Pro-^ 
fessor's  fourteen  rules,  among  the  whole  of 
which  we  cannot  find  one  new  idea,  but  on ; 
the  contrary,  in  two  instances,  we  are  com- 1 
pelled  to  reject  them  as  untenable.  We. 
quite  agree  with  him  that  there  certainly  is , 
a  VRY  **  reTnarkable  difference  in  the  nuzn-' 
ner  of  treatiog  juridical  subjects  between  the ' 
Jbreign  and  the  English  jurists;"  but  this 
we  will  affirm,  that  the  whole  United  States 
will  be  much  puzzled  to  find  such  works  as 
Black8T0ns*s,  Coke's,  or  Bacon's,  although 
the  learned  Professor  considers  the  names 
of  these  great  men  too  insignificant  for  a 
place  in  his  catalogue  of  celebrated  authors, 
from  whose  works  he  has  made  up  his 
own. 

We  have  some  recollection  of  being  made 
acquainted  within  the  classic  walls  of  an 
English  University  with  the  fact  of  Dithy- 
ramine  poets  of  ancient  times  claiming  the 
right   of  making  words  beyond   all  other 
writers,  and  that  they  did  enjoy  the  liberty 
of  forming  double  or  compounded  words  by 
joining  together  those  already  known  and  esta* 
blishedy  which  Horace  calls  new  words : 
Laurdk  donandus  ApoUinaii, 
Sen  per  audaces  nova  ditfayrambofl 
Verba  devolvit,  numcrisque  fertur 
Lege  solutis.— 1.£6.  4.  Od.  2. 

Even  so  the  learned  Doctor  wishes  to  mys- 
tify Europe  with  his  superior  knowledge,  to 


under  one  rule.    The  domicile  of  habitation  is  the 
only  one  recognized.— Ed. 

(a)  House  of  Lords,  ante,  p.  162. 

<^>  8ceXo.8. 


convince  the  world  that  he  discusses  all  his 
subjects  with  "  an  elaborate,  theoretical  ful- 
ness and  accuracy,  and  that  he  ascends  to 
the  elementary  principles  of  each  particular 
branch  of  the  science,"  while  he  proclaims 
that  ^^  the  materials  of  the  English  Jurists 
are  tied  together  by  very  slender  threads  of 
connexion." 

It  is  with  the  view  of  preventing  the  Pro- 
fession from  being  misled  that  we  have  shewn 
the  value  of  this  Professor's  works,  which 
being, directed  to  students  might  possibly 
be  read  by  some,  who,  from  the  loftiness  of 
the  learned  Doctor's  address,  may  be  led  to 
imagine  that  he  is 

^  nree  from  all  laws,  bat  what  himself  ordains;" 
and  may  take  for  granted  aU  that  he  has 
written,  whereas  the  law  of  domicile  is  in  a 
very  small  space,  and  governed,  in  truth  (as 
WE  have  shewn),  by  one  rule  onJy^  as  re- 
gards Personal  Property .(ff)  It  is  wholly 
regulated  by  the  lex  loci  domicilii  of  the 
owner,  in  all  the  various  modes  in  which  it 
can  be  transferred,  dealt  with,  or  possessed. 
(To  be  continued.) 


PROBLEM   XII. 
Vol.  2. 
quabantsbs. 
How  are  they  affected  by  the  Statute  of 
Frauds? 

to  the  editor  of  the  legal  guide. 
ANSWER  TO  PROBLEM  5.  VOL.  11. 

A  Remainder. 

What  is  it?— When  is  it  vested  ?— When 
contingent  ? 

Describe  the  rules  to  be  observed  in 
creating  it. 

An  estate  in  remainder  ^ay  be  defined  to 
be,  an  estate  limited  to  take  effect,  and  be 
enjoyed  after  another  estate  js  determined. 
As  if  a  man  seized  in  fee  simple,  granteth 
lands  to  A.  for  20  years,  and  afler  the  deter- 


(e)  Ante,  p.  177. 
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mination  of  the  said  term,  then  to  B.  and  his 
teirs  for  ever :  here  A.  is  tenant  for  life,  re- 
mainder to  B.  in  fee.  In  the  first  place,  an 
estate  for  life  is  created  or  carried  out  of  the 
fee,  and  given  to  A.,  and  the  residue  or  re- 
mainder of  it  is  given  to  B.  But  both  these 
interests  are  in  fact  only  one  estate,  the  pre- 
sent term  of  years  and  the  remainder  after- 
wards, when  added  together,  being  equal 
only  to  one  estate  in  fee.  (Co.  Lilt.  143.) 
At  common  law,  no  remainder  can  be  limited 
after  a  grant  of  an  estate  in  fee  simple, 
(Plowd.  29.  Vaugh.  269.)  because  he  that  is 
tenant  in  fee  hath  in  him  the  whole  estate  ;  a 
remainder,  therefore,  which  is  only  a  portion 
or  residaary  part  of  the  estate,  cannot  be  re- 
served after  the  whole  is  disposed  of.  But 
under  the  statute  of  uses,  (27  H.  8.  c.  10.)  a 
remainder  may  in  effect  be  limited  after  the 
grant  of  a  fee  simple.  Thus  a  limitation 
may  be  made  to  the  use  of  B.  and  his  heirs, 
but  upon  the  happening  of  a  particular  event, 
then  to  the  use  of  C.  and  his  heirs ;  and  on 
the  happening  of  the  event,  the  lands  will  go 
over  to  C.  and  his  heirs.  This  limitation 
would  have  been  void  at  common  law,  and 
can  only  take  effect  under  the  statute  of  uses. 
(Stewart's  Rights  of  Things,  93.) 

Remainders  are  either  vested  or  contingent 
Vested  remainders  (or  remainder  executed 
whereby  a  present  interest  passes  to  the  party, 
though  to  be  enjoyed  in  future)  are  where 
the  estate  is  invariably  fixed  to  remain  to  a 
determinate  person  after  the  particular  estate 
is  spent.  As  if  A.  be  tenant  for  life,  re- 
mainder to  B.  in  fbe :  here  B.'s  is  a  vested 
remainder,  which  nothing  caft  defeat  or  set 
aside.  (Stewart's  Rights,  &c.  93.) 

Contingent  or  executory  remainder8(where 
no  present  interest  passes)  are  where  the  es- 
tate in  remainder  is  limited  to  take  effect, 
either  to  a  dubious  or  uncertain  person,  or 
upon  a  dubious  or  uncertain  event ;  and  the 
true  definition  of  a  conti  agent  remainder 
now  seems  to  be  established,  that  it  is  a  re- 
mainder limited  so  as  to  depend  upon  an 


event  or  condition,  which  may  never  happen 
to  be  performed  till  after  the  determination 
of  the  preceding  estate ;  whereas  a  vested  re- 
mainder is,  where  there  is  a  present  capacitj 
of  taking  effect  in  possession,  if  the  particular 
estate  were  to  determine.  (Stewart's  Rights, 
&c.  98.) 

The  rules  to  be  observed  in  creating  a  re- 
mainder, are — 1st.  There  must  necessarily 
be  some  particular  estate  precedent  to  the 
estate  in  remainder.  (Co.  Litt.  49.)  As  an 
estate  for  years  to  A.,  remainder  to  B.  in 
fee.  This  precedent  estate  is  called  the  par- 
ticular estate,  as  being  a  small  portion  of  the 
inheritance;  the  residue  or  remainder  of 
which  is  granted  over  to  another.  The  ne- 
cessity of  creating  this  particular  estate,  in 
order  to  make  a  good  remainder;  arises  from 
this  plain  reason — ^that  remainder,  in  strict- 
ness, is  a  relative  expression,  and  implies 
that  some  part  of  the  thing  is  previooslj 
disposed  of;  for  where  the  whole  is  conveyed 
at  once,  there  cannot  possibly  exist  a  re- 
mainder ;  but  the  interest  granted,  whatever 
it  will  be,  will  be  an  estate  in  possession. 
(Stewart's  Rights,  &c.  94.) 

An  estate  created  to  commence  at  a  dis- 
tant period,  is  therefore  strictly  no  remain- 
der, for  it  is  an  ancient  rule  of  common  law, 
that  an  estate  of  freehold  cannot  be  created 
to  commence  infuturo^  for  it  ought  to  take 
effect  presently,  either  in  possession  or  re- 
mainder, (5  Rep.  94)  because  at  common 
law  no  freehold  in  lands  could  pass  without 
livery  of  seisin  :  which  must  operate  either 
immediately  or  not  at  all.  It  would,  there- 
fore, be  contradictory,  if  an  estate  which  is 
not  to  commence  till  hereafter,  could  be 
granted  by  a  conveyance,  which  imports  an 
immediate  possession.  So  that  when  it  k 
intended  to  grant  a  freehold,  whereof  the 
enjoyment  shall  be  deferred  to  a  future  day; 
it  is  necessary  to  create  a  previous  particular 
estate,  which  may  subsist  till  that  period  of 
time  is  completed;  and  for  the  gIMitDr  to 
deliver  immediate  possession  df  the  had  to 
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the  tenant  of  this  particular  estate,  which  is 
construed  to  be  giving  possession  to  him  in 
remainder,  since  his  estate  and  that  of  the 
particular  tenant  are  one  and  the  same  at 
law. 

But  under  the  statute  of  uses,  an  estate 
may  be  limited  to  commence  in  future. 
Thus,  if  a  man  coyenant  to  stand  seized  to 
the  use  of  the  heirs  of  his  own  body,  or  to 
the  use  of  another  after  his  own  death,  or  if 
he  bargain  and  sell  lands  after  seven  years  in 
each  of  these  cases,  the  grant  is  good,  and 
until  the  event  takes  place,  the  use  results 
to  the  grantor.  Bot  in  conveyances  operat- 
ing by  way  of  transmutation  of  possession,  it 
is  necessar}'  that  the  present  seisin  should  be 
transferred,  in  order  to  serve  the  resulting 
use.  Thus,  if  a  feo£Pment,  or  lease  and  re- 
lease be  made  to  J.  S.  and  his  heirs,  to 
commence  four  years  from  thence,  or  after 
the  death  of  the  grantor,  the  limitation  of  the 
use  of  J.  S.  is  good :  for  during  the  four 
years,  or  the  life  of  the  grantor,  it  will  result 
and  be  executed. 

2.  A  second  rule  to  be  observed  is  this  ; 
that  the  remainder  must  commence  or  pass 
out  of  the  grantor  at  the  time  of  the  creation 
of  the  particular  estate  (litt.  s.  671).  As 
where  there  is  an  estate  to  A.  for  life,  re 
mainder  to  B.  in  fee :  here  B.'s  remainder 
in  fee  passes  from  the  grantor  at  the  same 
time  that  seisin  is  delivered  to  A.  of  his  life 
estate  in  possession.  And  it  is  this  which 
induces  the  necessity  at  common  law  of  li- 
very of  seisin,  being  made  on  the  particular 
estate,  whenever  a  freehold  remainder  is 
created.  For  if  it  be  limited  even^  on  an 
estate  for  years,  it  is  necessary  that  the  lessee 
for  years  should  have  livery  of  seisin,  in 
order  to  convey  the  freehold  from  and  out 
of  the  grantor ;  otherwise,  the  remainder  is 
void  (Co.  Litt.  49),  not  that  the  livery  is 
necessary  to  strengthen  the  estate  for  years ; 
but  as  the  livery  of  the  land  is  requisite  to 
convey  the  freehold,  and  yet  cannot  be  given 
to  him  in  remainder,  without  infringing  the 


possession  of  the  lessee  for  years,  therefore 
the  law  allows  such  livery,  made  to  the 
tenant  of  the  particular  estate,  to  relate  and 
inure  to  him  in  remainder,  as  both  are  but 
one  estate  in  law  (Co.  Litt.  49).  But  this 
rule^  although  undoubted  at  common  law, 
it  is  to  be  observed,  does  not  apply  to  limi- 
tations which  take  effect  under  the  statute 
of  uses.  Thus,  if  A.  covenant  to  stand 
seized  to  the  use  of  B.  after  his  own  death, 
this  will  be  in  effect  a  valid  remainder. 

3.  A  third  rule  respecting  remainder  is 
this :  that  the  remainder  must  vest  in  the 
grantee  during  the  continuance  of  the  parti- 
cular estate,  or  eo  instante  that  it  determines 
(Rep.  66).  As  if  A.  be  a  tenant  for  life, 
remainder  to  B.  instant ;  here  B.*s  remain- 
der is  vested  in  him,  at  the  creation  of  the 
particular  estate  to  A.  for  life ;  or  if  A.  and 
B.  be  tenants  for  their  joint  lives,  remainder 
to  the  survivor  in  fee ;  here,  though  during 
their  lives  the  remainder  is  vested  in  neither, 
yet  on  the  death  of  either  of  them,  the  re- 
mainder vests  instantly  in  the  survivor : 
wherefore  both  these  remainders  are  good. 

W.  T.  K. 


Smpertal  l^arUamrnt. 

HOUSE  OF  LORDS,  ENGLAND. 

Court  of  Chancery. 

Lord  Lyndburst,  in  moving  for  a  return  of 
papers  relating  to  the  Court  of  Chancery,  said — 
**  There  are  now  upwards  of  850  cases  standing 
for  hearing  in  the  different  branches  of  the  Court 
of  Chancery.  There  are  560  between  the  noble 
and  learned  Lord  on  the  woolsack  and  the  V  ice- 
Chancellor;  and  there  are  300  before  the  Master 
of  the  Rolls.  I  am  informed  by  persons  of  emi- 
nence in  that  court,  that  many  of  these  causes 
have  been  standing  for  a  period  of  three  years.  I 
am  told  that  in  the  court  over  which  the  noble 
and  learned  Lord  on  the  woolsack  so  ably  pre- 
sides, and  in  the  Vice- Chancellor's  Court,  the 
average  period*  after  a  cause  is  set  down  and  is 
ready  for  hearing  before  it  is  heard  for  the  first 
time,  is  two  years  and  a  half.  1  am  further  in- 
formed, that  with  reference  to  cases  before  the 
Master  of  the  Bolls,  a  period  of  a  year  and  a  h^f 
elapses  prior  to  the  first  hearing.     Therefore, 
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taking  these  courts  together,  I  maj  he  considered] 
as  not  making  an  outrageous  statement  when  I 
say,  that  on  an  average,  two  years  elapse  hefore 
a  case  comes  to  he  heard.  Another  evil  which 
is  feh  hy  all  the  courts  in  equity,  is  the  term  fee. 
There  are  now  850  causes  standing  for  hearing 
in  the  Court  of  Chancery.  Suppose  that  each 
cause  takes  two  years  hefore  it  is  neard,  the  mere 
term  fees  will  amount  to  £7,000.  This,  how 
ever,  is  not  the  only  evil ;  for  not  only  is  the  term 
fee  to  be  paid  to  the  officers  of  the  court,  but  also 
to  the  solicitors  of  the  parties,  so  that  in  propor 
tion  to  the  prolongation  of  the  period  before  the 
cause  is  heard,  is  the  amount  of  term  fees  paid  to 
the  officers  of  the  court  and  to  the  solicitors. — 
Then  the  situation  of  parties  changes,  and  there- 
fore it  becomes  necessary  to  file  a  supplemental 
bill,  in  order  to  shape  the  case  to  meet  the  new 
state  of  things  previous  to  the  hearing.  That, 
however,  which  is  the  greatest  grievance  of  all, 
not  only  upon  the  public,  but  also  upon  the  Court 
of  Chancery,  is,  that  the  lapse  of  time  renders 
motions  necessary.  These  are  supported  by  affi- 
davits on  one  side,  and  opposed  by  affidavits  on 
the  other,  and  in  them  are  involved  questions  of 
the  most  entangled  description.  AH  these  mo- 
tions rise  out  of  delay. 

*  «  «  « 

*'The  delay  of  justice,  as  my  noble  and  learned 
friend  opposite  has  on  one  occasion  pointedly  re 
marked,  is  equivalent  to  the  denial  of  justice ; 
and  I  believe  that  there  are  cases  in  which  it 
would  be  much  better  for  a  party  to  have  a  de 
ciston  at  once  against  him,  than  to  be  hung  up 
for  years  for  a  decision  of  his  claims,  even  when 
the  decision  was  favourable.  I  beg,  my  Lords, 
that  in  the  observations  I  have  made,  and  am 
about  to  make,  that  I  may  not  be  understood  as 
casting  any  reflections  on  the  noble  and  learned 
personages  now  presiding  in  the  courts  of  equity. 
I  am  sure  that  the  evil  is  not  to  be  ascribed  to 
them.  My  noble  and  learned  friend  on  the  wool- 
sack, and  my  noble  and  learned  friend  the  Master 
of  the  Rolls,  1  know  perform  their  duties  meri 
toriously  and  successfully.  I  make  the  same  ob- 
servation with  regard  to  their  learned  coadjutor, 
the  Vice- Chancellor,  who  devotes  all  his  time, 
all  his  learning,  and  all  his  energies  to  the  busi- 
ness of  the  court.  I  do  not  ascribe  the  evils  now 
prevailing  in  the  dilFerent  courts  of  equity  to  them. 
I  believe  that  they  work  most  successfully  in  the 
administration  of  justice.  1  believe  that  they  ex- 
ercise more  time  and  more  energy  upon  it  than 
any  country  ought  to  require  of  its  judges.  I  am 
one  of  those  persons  who  think  that  a  judge 
should  not  occupy  his  mind  totally  with  the  ad- 
ministration of  justice.  There  is  not  any  pursuii 
which  does  not  tend,  if  a  man  devotes  himself  ex- 
clusively to  it,  to  narrow  the  intellect  and  contract 
the    understanding.      A  judge  ought  to   look 


abroad,  and  to  coldvate  iitentnre  and  sdence; 
for  the  lights  he  so  acquires  reflect  back  on  the 
bench,  and  afford  force  and  vigour  to  the  judg- 
ment he  pronounces, 

•  »  ♦  ♦ 

•*  The  Exchequer  is  a  court  of  equity,  as  well 
as  a  court  of  law ;  they  are  separate  and  distinct 
from  each  other.  The  Court  of  Exchequer  in 
equity  has  all  the  machinery  of  the  Court  of 
Chancery — it  has  every  thing  necessary  for  the 
purpose  of  constituting  a  proper  court ;  but  ihere 
is  no  judge.  You  have  a  court  without  a  judge, 
as  far  as  equity  is  concerned.  Let  me  not  be 
mistaken.  My  noble  and  learned  friend,  tbe 
Lord  Chief  Baron,  Baron  Alderson  cooy  when  he 
can  be  spared  from  the  common  law  business,  sit 
in  equity,  and  administer  justice  on  the  equity 
side.  But  this  is  done  to  the  great  inconveni- 
ence of  the  common  law  business  of  the  court ; 
and  in  the  next  place,  not  one-third  of  the  time 
which  a  permanent  judge  could  give  in  equity, 
are  they  able  to  devote.  Not  only  so,  it  is  pro- 
ductive also  of  this  great  inconvenience ; — there 
is  as  much  common  law  business  in  the  Court  of 
Exchequer  as  in  the  Queen  s  Bench, — the  same 
establishment  of  judges ;  how  inconvenient  then, 
the  judges  of  the  Queen  s  Bench  not  being  too 
numenius,  to  draw  away  one  of  the  judges  from 
the  Exchequer,  for  the  purpose  of  administering 
justice  in  a  court  of  equity  ?  1  have  conversed 
with  those  learned  persons,  and  they  tell  me,  that 
the  inconvenience  to  the  court  on  the  common 
law  side  is  extremely  great.  What  then  is  tbe 
remedy  ?  To  appoint  a  permanent  judge  on  the 
equity  side  of  the  Exchequer.  Leave  the  fire 
common  law  judges  to  administer  tbe  commoa 
law  of  that  court,  and  appoint  an  equity  judge  to 
preside  over  the  equity  side.  Is  not  this  ao  ob- 
vious remedy  ?  Why  not  adopt  it?  What  can 
be  more  plain,  simple,  and  rational  ?  What  ob- 
jection can  possibly  be  urged  against  it  ?  I  sav 
that  such  is  the  state  of  equity  business,  and  such 
would  be  the  increase  of  equity  business  if  there 
was  the  power  to  carry  it  on,  that  there  would 
not  be  too  much  force  if  there  were  both  an  equity 
judge  in  the  Exchequer,  and  an  additional  judge 
in  the  Court  of  Chancery.  This  would  be 
attended  with  the  additional  advantage  that  it 
would  enable  one  of  those  judges  to  act  as  per- 
manent president  of  the  judicial  committee  of  the 
privy  council.  That  court  will  never  be  a  com- 
pletely effective  court,  palaUble  to  the  bar  and  to 
the  suitors,  until  you  have  a  permaneot  judge 
presiding  in  it.  My  noble  and  learned  friend 
opposite  (Lord  Brougham),  whenever  his  impor- 
tant avocations  admit,  presides  there  wiA  gre&^ 
advantage  to  the  suitors  and  the  public ;  butthat 
is  merely  temporary ;  we  are  to  look  forward  lo 
the  future ;  and  I  think,  therefore,  ow  of  the 
most  important  beneflcial  conseqlieiieea  of  the 
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neuure  I  propose  is,  that  it  woold  give  a  per 
manent  president  to  the  judicial  committee  of  the 
privy  council.  This  is  necessary  above  all  things, 
from  a  consideration  to  which  I  must  for  a  mo- 
ment allude.  The  consideration  is  this — ^the 
judicial  committee  of  the  privy  council  is  con- 
versant not  in  equity  alone,  not  in  common  law 
alone,  but  it  has  to  administer  Spanish  law,  two 
different  kinds  of  French  law,  aud  Dutch  law ;  it 
has  to  direct  its  attention  to  all  these  various  de- 
partments ;  how  iroportdnt.  then,  is  it  to  have  a 
permanent  president,  in  order  that  he  may  feel  it 
his  duty  to  qualify  himself  to  administer  justice 
in  such  complicated  matters  with  satisfaction  to 
the  suitors  of  the  court.  Another  practical  ad- 
vantage, of  no  inconsiderable  importance,  which 
would  result  from  this  would  be,  that  the  bar  of 
the  learned  judge  would  follow  him  from  his 
equity  court  to  the  privy  council.  The  bar  would 
also  become  possessed  of  that  information  which 
was  necessary  to  the  administration  of  justice ;  { 
there  would  thus  be  a  permanent  bar  and  a  per- 1 
manent  judge  to  administer  justice  in  one  of  the , 
most  important  tribunals  of  the  country.  1  have  | 
endeavoured,  my  Lords,  to  confine  myself,  ac-! 
cording  to  what  I  stated  at  the  outset,  to  one 
point.  And  now,  having  pointed  out  what  I 
consider  the  proper  remedy  tor  the  practical  evil 
which  1  have  exposed,  1  leave  the  case  in  the 
hands  of  her  Majesty's  Ministers." 

lab)  nrporijBF^ 

VICE-CHANCELLOR'S  COURT.— /u/y  12. 

lix  Parte  the  Earl  of  Craven.  —  Sir 
Edward  Slgdbn's  Trustee  Act,*11  Geo.  4, 
and  1  Will.  4,  c.  60. 

JPetition  to  appoint  a  person  to  convey  a 
trust  estate  on  behalf  of  a  trustee,  in  whom 
it  was  legally  vested^  but  who  refused  to 
execute  a  conveyance. 

The  Earl  of  Craven  presented  a  petition  for 
an  order  to  appoint  a  person  to  execute  a  con- 
veyance in  the  stead  of  a  trustee  who  refused  to 
convey,  under  the  following  circumstances: — 
The  late  Earl  of  Berkeley  was  surviving  trustee 
of  an  estate  of  the  late  Lord  Craven.  Upon 
Lord  Berkeley's  death  the  estates  vested  in  his 
heir  at-kw.  The  present  Lord  Segrave  failed 
in  the  House  of  Lords  in  making  out  his  title 
as  heir-at-law,  their  Lordships,  in  the  Berkeley 
peerage  case,  establishing  that  the  Honourable 
Moreton  Berkeley  was  the  eldest  legitimate  son 
and  heir  of  the  late  Earl.  The  Honourable 
Moreton  Berkeley,  however,  has  always  repu- 
diated the  title,  and  refuses  to  execute  the  neces- 
sary conveyance  of  the  Craven  estates  as  such 
heir,  as  it  would  be  an  admission  on  his  part  that 
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the  decision  of  the  House  of  Lords  against  hjs 
brother  Lord  Segrave  was  right.  Under  these 
circumstances  the  petition  was  presented,  as  in 
the  case  of  any  other  trustee,  for  any  reason  re- 
fusing to  convey. 

His  Honour  made  the  order. 


The  8th  section  of  the  statute  enacts,  that 
where  any  trui^tee  seized  of  land  upon  any 
trust,  or  the  heir  of  any  such  trustee  shall 
neglect  or  refuse  to  convey  such  lands  for  the 
space  of  28  days  next  after  a  proper  deed  for 
making  such  conveyance  shall  have  been  ten- 
dered for  his  execution,  by,  or  by  an  agent 
duly  authorised  by  any  person  entitled  to 
require  the  same,  (that  is  by  all  the  cestui 
que  trust)  it  shall  be  lawful  for  the  Court  to 
appoint  a  person  to  convey,  such  conveyance 
to  be  as  effectual  as  if  executed  by  the  trus- 
tee or  his  heir.  See  upon  this  subject— J/i 
ex  parte  Merry,  1  Mylne  and  K.  677,  the 
Master  of  tlie  Rolls  considered  that  the  sta- 
tute could  only  be  intended  to  apply  to  a 
cestui  que  trust,  who  is  named  in  the  instru- 
ment upon  which  his  title  depends,  or  to  a 
person  who  claims  directly  under  a  cestui 
que  trust  so  named,  as  real  or  personal  re- 
presentative, or  as  assignee,  and  the  Lord 
Chancellor  {Brougliam)  afterwards  con- 
curred in  this  opinion  (15th  August,  1833) ; 
but  Lord  Lyxdhurst  (Chancellor)  after- 
wards, in  the  ^natter  of  the  De  Clifford  Es- 
tates* (25th  March,  1835)  said  that  the 
Master  oftlie  Rolls  in  his  judgment  in  ex 
parte  Merry^  appeared  to  have  confined  his 
attention  to  the  8th  section  of  the  Act,  and  to 
have  overlooked  the  12th;  the  effect  of 
which  was  plainly  to  shew  that  a  discre- 
tionary power  to  make  the  order  on  petition 
was  meant  to  be  given  to  the  Court. — Eo. 

July  15. 

BaouGHTON  versus  Lashbiar. 

Writ  of  Ne  exeat  regno. 

An  order  for  a  Writ  of  Ne  exeat  regno  had 
been  obtained,  ex  parte,  against  the  defendant, 
which  he  nuw  moved  to  discharge. 


•  Mylne  and  Ke«n,  634;  set  altp  id.  990. 

Digitized  by  VjOOQIC 


184 


L(m  SeporU* 


The  bill  was  filed  by  the  next  of  kin  of  Mary 
Elizabeth  Vigurs  Broughton,  who  died  on  the 
18tb  of  June  last,  in  her  23d  year,  and  sought 
au  account  against  the  defendant  of  funds  to  the 
amount  of  jE700,  which  it  was  alleged  had  been 
])laced  in  his  hands  as  a  trustee  or  agent  of  Miss 
Broughton.     The  facts  alleged  were,  that  in  the 
vear  1833,  Miss  Broughton  went  to  reside  with 
iier  sister,  Mrs.  B6wditch,  who  was  a  widow,  at 
Croydon;  Miss  Broughton  being  then  in  her 
18  th  year.     Shortly  after  her  residence  with  her 
sister,  a  strong  intimacy  grew  up  between  both 
the  young  ladies  and  the  defendanl,  who  had 
practised  for  many  years  as  a  surgeon  and  apo- 
thecary in  the  town.     The  bill  flJleged,  that  at 
the  period  Miss  Broughton  first  went  to  Croydon, 
she  was  a  member  of  the  Established  Church, 
but  that  Mr.  Lashmar,  in  his  intercourse  and  in- 
timacy with  her,  directed  her  attention  to  the 
differences  subsisting  between  the  doctrines  of  the 
Church  of  Enjand  and  those  of  the  Roman  Ca- 
tholics, and  supplied  her  with  religious  books  of 
a  controversial  character,  applauding  the  doctrines 
and  tenets  of  the  Romish  Church,  and  the  con- 
sequence was  that  she  ultimately  became  a  con- 
vert to  the  Roman  Catholic  religion.     This  was 
alleged  she  was  in  a  great  measure  induced  to  do 
from  the  influence  and  ascendancy  Mr.  Lashmar 
had  acquired  orer  her  mind,  though  the  allegation 
was  most  strongly  denied  by  him.     On  attaining 
her  2  Ist  year,  in  December  1836,  Miss  Brough- 
ton became  entitled  to  a  sum  of  JC5000.  under 
the  will  of  her  father,  and  shortly  after  the  stock 
was  transferred  to  her  by  the  executors :  it  was 
re-transferred  on  the   11th  of  ^pril,  1837,  into 
the  name  of  Mr.  Lashmar.     Another  sum  of 
£2,100.  stock  was  also  alleged  to  have  been 
purchased  with  the  money  of  Miss  Broughton, 
and  transferred  into  Mr.  Lashmar's  name.     The 
bill  also  alleged  that  the  defendant  executed  a 
declaration  of  trust  to  Miss  Bioughton,  the  par- 
ticulars of  which  the  plaiutiiT  was  not  able  to  as- 
certain.    Miss  Broughton  died  on  the   1 8th  of 
June  last,  and  in  her  desk  was  found  the  follow* 
ing  note  or  memorandum  :—*' June  4,   1839 
It  is  my  wish  when  I  die,  my  sistet  Caroline 
should  have  all  my  dresses  and  jewels,  and  her 
children  £1000.     To  my  loved  friend^  Charles 
Lashmar,  1  give  the  remainder  of  my  property, 
for  his  uniform  kindness  to  me ;  and  having  been 
my  trustee,  I  wish  him  to  be  my  executor."  This, 
which    was   the   only   testamentary   instrument 
found  after  her  death,  Mr.  Lashnoar  and  Mrs. 
Bowditch,  who  was  also  a  defendant,  attempted 
to  establish  in  the  Prerogative  Court,  but  a  caveat 
was  entered  by  the  next  of  kin  on  the  ground  of 
want  of  attestation,  and  Mrs.  Bowditch  was  at 
length  compelled  to  join  with  them  in  obtaining 
administration.     The  bill  charged  that  the  de- 
fendant  had  been  improperly  dealing  with  the 


IiukU  of  the  ^ctpoMed,  of  wUoh  he  im  a  Iraitit 
for  them,  an4  that  he  had  sold  the  prinetpal  por^ 
tion  of  the  stock,  almost  siimiltaoeoiisly  'wi^  a 
declaration  of  his  intention  to  go  to  Fimce.  On 
the  allegation  that  his  object  in  doing  so  was  to 
avoid  the  claim  of  the  plaintiffs,  and  escape  oUt 
of  the  jurisdiction  of  the  court,  the  writ  of  ne 
exeat  was  gianted  ex  parte.  The  defendiat 
admitted,  to  a  certain  exteat,  be  was  a  tnnHee  of 
the  fund  for  plainti&y  but  (fenied  thai  he  acted 
as  the  trustee  or  confidential  agent  of  Min 
Broughton.  He  also  denied  the  aSegations  of 
improperly  dealing  with  the  funds  of  tke  de- 
ceased, and  set  forth  the  following  letter  from  her 
as  a  justification  of  what  he  had  done  : — **^  Never 
again,  dear  Charles,  ask  my  consent  to  what  yoo 
wish  to  do  with  the  money  in  the  funds ;  it  is  all 
your  own."  With  regara  to  the  all^ation  that 
he  was  about  to  leave  the  country  for  the  purpose 
of  escaping  frpm  the  jurisdiction  of  the  court,  he 
said  that  after  the  funeral  of  Miss  Broughton,  a 
conversation  arose  among  her  firienda  as  to  re- 
moving Mrs.  Bowditch  from  the  aoene  of  her 
sister's  death,  and  while  various  places  were  sag* 
gested  for  her  to  visit,  he  said  he  was  shortly 
going  for  an  excursion  to  France  with  his  wi^ 
but  he  could  not  be  absent  more  than  a  fortni^t» 
and  it  would  be  better  for  her  to  accompany  them 
there.  Nothing  further  occurred.  He  did  not 
go  to  France,  and  the  time  when  he  meant  to  go, 
or  could  go,  had  passed  away,  and  he  denied  £at 
he  ever  had  any  intention  of  evading  the  juris- 
diction of  the  court. 

The  Vice-Chancbllor  said,  it  appeared  to 
him  that  the  declaration  to  leave  the  kingdom 
came  to  no  more  than  this — that  there  vras  a  9cai 
of  chaffering  among  the  relations  at  the  foneial  as 
to  where  tiro  sister  had  better  be  removed  for 
change  of  scene — one  suggesting  one  place,  vd 
one  another,  and  then  the  defenmit  aaid  she  had 
better  accompany  him  to  the  continent^  bat  tbat 
it  all  ended  in  talk,  and  when  the  time  came  he 
did  not  go,  though,  if  he  had  intended  to  avoid 
the  plaintiff  *s  claim,  he  might  then  have  done  so 
with  security,  as  the  bill  was  not  filed. 

A  conference  took  place  between  the  counsel, 
and  it  was  arranged,  on  payment  of  j£2000.  into 
Court,  the  writ  should  be  discharged. 


QUEEN'S  BENCH.— Jlfi»5f  31. 

Sittwgi  in  Banco* 
Stockdalb  v.  Hansard. 

Judgment. 
(Continued  Jram  a.  1670.  ' 
We  know  now  as  a.  matter,  of  tufltioijv*^^ 
the  House  of  Commons  was  at  diat  tiite  ei^i^f 
in  unison  with  the  Crowoi  iu  liiaiBi^l'ttt  f"^ 
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right!  of  lli«peo|d6 ;  yet  that  learned  Judge  pro- 
cUdmed  his  un^tudified  resolotion  to  uphold  the 
House  of  Commons,  even  though  it  should  have 
ahused  its  power ;  rebuked  the  manner  and  com- 
plaint which  its  proceedings  had  justly  excited ; 
deprecated  as  the  last  of  mufortunes,  and  in  terms 
which  might  lead  to  a  supposition  that  he  was  at 
liberty  to  withdraw  from  it,  a  contest  between 
tlie  Courts  of  Justice  and  either  House  of  Par- 
liament ;  and  with  reference  to  objections  pressed 
against  the  mode  of  executing  the  warrant,  worked 
himself  up  at  length  to  the  untenable  position, 
^*  It  is  our  duty  to  presume  the  orders  of  that 
House,  and  their  execution,  to  be  according  to 
law/' 

The  two  cases  last  alluded  to,  were  disposed 
of  by  the  Courts  without  taking  time  to  consider, 
and  even  without  hearing  counsel  on  one  side. 
In  the  former,  the  Chief  Justice  Lee  took  no 
part,  having  been  absent  when  Alexander  Mur- 
ray was  brought  here.  I  do  not  mean  to  in- 
sinuate that  a  longer  consideration  would  have 
been  likely  to  produce  a  different  result,  being 
satisfied  that  the  decision  itself  was  right.  But 
I  do  believe  that  if  the  Court  had  deliberated  and 
paused,  they  would  have  employed  more  cautious 
language,  and  abstained  from  laying  down  pre- 
mises so  much  wider  than  their  conclusion  re- 
quired. Lord  Ellenborough,  when  pressed  with 
their  authority,  distinctly  refused  to  bow  to  it, 
corrected  some  phrases  ascribed  to  several  Judges 
in  the  reports  of  both  cases,  and  placed  a  limita- 
tion on  the  doctrine  laid  down  by  Chief  Justice 
De  Gb«y,  without  which  it  would  have  yielded 
to  either  House  of  Parliament  the  same  arbitrary 
power  over  men's  liberty,  that  the  doctrine  of 
ship-money  would  have  lodged  in  the  Crown  over 
their  property. 

Lord  Kenyon  was  cited  as  holding  language 
of  the  same  self-denying  import,  in  the  King  v. 
Wright,  8  Term  Reports,  where  Mr.  Home 
Tooke  had  applied  for  a  criminal  information 
against  a  bookseller,  for  publishing  a  copy  of  the 
report  made  by  a  Committee  of  the  House  of 
Commons,  which  was  supposed  to  convey  a  charge 
of  high  treason  against  Mr.  Tooke,  after  he  lud 
been  tried  for  that  crime  and  acquitted.  This 
application  for  leave  to  set  the  extraordinar}' 
power  of  the  Court  in  motion  for  the  punishment 
of  misdemeanors  is  at  ail  times  received  with  the 
utmost  caution ;  the  Court,  in  exercising  its  die- 
cretion,  often  refuses  the  indulgence  prayed. 

Lawrence,  Justioe,  thought  that  the  party  was 
not  libelled.  *<  It  is  said,  that  this  report  charges 
him  with  being  guilty  of  high  treason,  notwith- 
standing the  verdict  of  a  jury  had  ascertained  his 
innocence  ;  but  that  is  not  the  fiiir  import  of  the 
paragraph."  This  opinion,  for  which  the  leamed 
Judge  gives  his  leaaonsy  was  alone  sufficient  to 
discharge  the  rule.    But  he  proceeded  to  make 


other  observatbns.  He  likened  the  publication 
of  this  report  to  that  of  a  proceeding  in  a  court 
of  justice,  and  said,  he  was  not  aware  of  that 
having  been  deemed  a  libel. 

To  what  degree  such  publications  are  justifi- 
able, is  still  a  question  open  to  some  doubt ;  there 
can  be  none,  that  without  direct  personal  malice, 
it  could  not  properly  expose  the  publisher  to  a 
criminal  information.  Lawrence,  Justice,  re- 
marked accordingly,  '^  The  proceedings  of  courts 
of  justice  are  daily  published,  some  of  which 
highly  reflect  upon  individuals,  but  I  do  not 
know  that  an  information  was  ever  granted  against 
the  publishers  of  them."  He  then  remarks,  with 
much  good  sense  and  liberality,  that  it  is  also 
greatly  for  the  public  benefit  that  the  proceedings 
in  Parliament  should  be  generally  circulated; 
and  though  he  adds,  "  they  would  be  deprived 
of  that  advantage,  if  no  person  could  publish 
their  proceedings  without  being  punished  as  a 
libeller,'*  still  he  speaks  with  reference  to  the  case 
before  him,  giving  his  reasons  for  concurring  in 
the  discharge  of  the  rule  for  criminal  information,' 
but  not  affecting  to  decide  a  legal  question  which 
did  not  arise. 

Grose,  Justice,  laid  down  no  legal  proposition 
in  the  judgment  delivered  by  him.  Lord  Kenyon 
certainly  did,  as  certainly  it  was  extra-judicial, 
and  is  open  to  investigation.  The  proposition 
asserted  by  him  was,  that  no  proceeding  of  either 
House  of  Parliament  could  be  a  libel.  But  with 
the  highest  reverence  for  that  most  learned  Judge, 
I  must  be  allowed  to  observe,  ^hat  he  here  con- 
founds the  nature  of  the  composition  with  the 
occasion  of  publishing  it.  Matter  defamatory 
and  calumnious,  which  would  therefore  found 
legal  proceedings  for  a  libel,  may  be  innocently 
published  by  one  who  has  le^al  authority  to  do 
so.  His  Lordship  says,  *'  This  is  a  proceeding 
by  one  branch  of  the  Legislature,  and  therefore 
we  cannot  inquire  into  it.  If  this  be  true,  one 
branch  of  the  Legislature  has  power  to  overrule 
the  law.  Lord  Kenyon  felt  this,  and  denied  the 
existence  of  such  a  power,  adding,  **  I  do  not 
say  that  cases  may  not  be  put  in  which  we  would 
inquire  whether  the  House  of  Commons  were 
justified  in  any  particular  measure."  We  can- 
not fail  to  see  that  the  one  sentence  is  in  direct 
contradiction  to  the  other.  The  latter  puts  an 
end  to  the  claim  to  authorize  any  act,  without 
the  agents  being  subjected  to  any  inquiry.  It 
equally  overthrows  that  doctrine  ot  the  subordi- 
nation of  courts,  which  would  condemn  the  first 
criminal  tribunal  of  England  to  silence  and  sub- 
mission, if  either  House  should  unhappily  be  in* 
duced  to  give  their  warrant  to  a  crime. 

Lord  Iienyon  supposes  a  case  in  which  the 
Court  <*  woidd  undoubtedly  pay  no  attention  to 
an  injunction  from  the  House  of  Commons;** 
and  he  seems  to  think  the  case  too  enormous  to 
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have  been  ever  possible.  *'  If,  for  instance,  they 
were  to  send  their  serjeant-at-arms  to  arrest  a 
counsel  here  who  was  arguing  a  case  between 
two  individuals,  or  to  grant  an  injunction  to  stay 
proceedings  here  in  a  common  action.''  Yet 
these  enormities,  too  crross  to  be  thought  possible, 
were  the  daily  proceedings  of  the  House  of  Com- 
mons in  former  times  ;  nay,  they  fall  short  *of 
the  truth  ;  not  only  did  that  great  Assembly,  in 
Charles  the  Second*s  time,  placard  Westminster 
Hall  with  injunctions  to  barristers  (some  of  Lord 
Kenyon*s  roost  illustrious  predecessors)  against 
daring  to  appear  in  the  discharge  of  their  duty 
to  their  clients,  but  they  sent  their  serjeant-at- 
arms  to  arrest  and  imprison  counsel,  solicitors, 
and  parties  who  had  violated  their  Privileges,  by 
presuming  to  appear  at  the  bar  of  the  highest 
court  of  appeal  in  the  country.  They  may  not 
have  granted  their  formal  injunction  to  stay  pro- 
ceedings in  a  common  action,  but  they  constantly 
decided  the  subjects  of  common  actions  as  mat- 
ters of  privilege,  solely  because  one  of  the  parties 
interested  happened  to  be  one  of  their  own  body. 

If  Lord  Kenyon  had  been  Chief  Justice  in  the 
days  of  Sir  John  Fagg  and  Dr.  Shirley,  and 
either  of  them  had  sued  out  his  writ  of  habeas 
corpus  before  him,  and  had  appeared  to  be  in 
Newgate  for  the  offence  of  submitting  his  case 
to  be  argued  in  the  House  of  Lord:»,  it  is  plain 
that  he  would  have  inquired  whether  the  House 
was  justified  in  that  particular  measure^  and 
would  have  restored  the  prisoner  to  freedom. 
Yet  their  Resolution  '^  was  a  proceeding  of  one 
branch  of  the  Legislature — a  proceeding  of  those 
who,  by  the  constitution,  were  the  guardians  of 
the  liberties  of  the  subject." 

This  inconsistency  in  a  person  of  LordKenyon's 
wonderful  acuteness,  as  well  as  other  inaccuracies 
hereafter  to  be  noticed,  make  one  regret  that  the 
judgment  in  this  case,  like  those  before  whom 
Murray  and  Crosby  had  been  brought,  was  not 
more  deliberately  prepared.  It  was  given  on  the 
instant,  not  in  a  full  court,  not  after  hearing  both 
sides.  It  bears  marks  of  haste,  and,  we  cannot 
deny,  of  the  excitement  and  inflammation  which 
belonged  to  the  extraordinary  times  in  which  it 
occurred. 

(To  be  continued.) 


July  6. 

Sittings  at  Nisi  Prins, 

Gibson  &  another,  Assignbbs  of  Clarke, 
A  Bankrupt  v»  Carrol  and  another. 

Bankruptcy, — Whether  a  Dentist  is  a 
Trader  within  the  meaning  of  the  Bank- 
rupt Laws. 

This  was  an  action  brought  by  the  Assignees 
of  James  Clarke  against  the  Sheriffs  of  Middle- 


sex, to  recover  the  sum  of  £168.  9«.  6d,  The 
real  defendant  in  the  case,  however,  was  Martin 
Van  Bu^chell.  It  appeared  that  Clarke  was  a 
dentist,  and  had  resided  in  KeppeL street,  Rus- 
sell-square, in  October,  1837,  his  affairs  being 
much  embarrassed  he  gave  a  warrant  of  attorney 
to  Mr.  Van  Butchell,  under  which  the  Sheriffs 
levied  for  the  sum  in  question.  The  pla  nt  ffs 
contended  that,  before  the  levy,  Clarke  bad 
committed  an  act  of  Bankrufitcy,  and  therefore 
this  levy  could  not  be  held  good.  They  proved 
the  act  of  bankruptcy,  the  petitioning  creditor's 
debt,  and  that  they  were  assignees. 

The  defendants  contended  that  a  dentist  was 
not  a  trader,  although  dealing  in  teeth,  and 
purchasing  upwards  of  jS200.*s  worth  at  ooe 
tmie. 

Lord  Denmak  held  that  Clarke  was  a  trader. 

The  jury  returned  a  verdict  for  the  plainti£ 
for  the  full  amount. 


July  12. 
Sittings  at  Nisi  Prius. 

East  and  Another  v,  Mc  Gie. 

Custom  of  Clothiers  or  Woollen  Merchants— 
Whethei*  a  Tailor  retaining  cloths  left  nritk 
him  for  inspection  for  a  certain  time^  shall 
be  considered  as  having  accepted  them  ac- 
cording to  the  custom  of  the  trade^  and 
liable  to  pay  for  them. 

This  was  an  action  to  recover  the  valae  of  cer- 
tain pieces  of  kerseymere  cloth  sent  by  the  plain- 
tiffs, who  were  respectable  woollen  merchants,  to 
the  defendant,  who  was  a  tailor  in  Bond-atreeC. 
The  cloths,  which  were  sent  on  inspection  for  ap- 
proval, were  kept  about  three  months,  and  then 
returned,  the  defendant  having  selected  some 
others  which  pleased  him  better.  The  qaestion 
intended  to  be  tried  was  whether  the  retaininfr  of 
thes  cloths  was  not  by  the  custom  of  the  tfade 
to  be  considered  as  an  acceptance  of  them » so  as 
to  render  the  party  retaining  them  liable  to  pay 
for  their  price.  A  great  many  witnesses  were 
called  for  the  plaintiffs,  to  show  that  the  tador 
was  bound  to  say  within  three  weeks  or  a  month 
at  the  very  farthest,  whether  he  did  not  accept 
cloth  sent  to  him  for  inspection,  and  if  he  gave 
no  intimation  on  the  subject,  the  wooUen  diaper 
was  entitled  to  consider  the  doth  as  accepted, 
and  to  charge  it  in  account.  The  plaintiffs 
witnesses  were  cross-examined,  with  a  view  to 
show  that  this  was  not  a  custom  oT  the  tnde, 
but  was  merely  the  particular  habit  oTeach  indi- 
vidual witness. 

The  jury  thought  the  custom  establidwd^  and 
found  a  verdict  for  the  plaintiffs. 
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COURT  OF  BXGHBQUER,  June  27, 

Sittings  in  Equity, 

Before  Mr,  Baron  Aldcreon. 

Cromek  V,  LUMB* 

Vested  Interest  in  Legacies — When  the  in- 
tention of  a  Testator  is  apparent  to  con- 
stitute  the  time  appointed  for  the  payment 
to  he  the  essence  of  the  gift. 

This  case  was  heard  upon  further  directions, 
nd  the  question  at  issue  arose  upon  the  con 
(ruction  to  be  placed  upon  the  will  of  Samuel 
iartley,  of  Wakefield,  Yorkshire. 

It  appeared  that  the  testator  by  his  will,  de- 
ised  and  bequeathed  all  his  real  and  personal 
roperty  to  trustees  upon  trust,  as  to  eleven 
iiares  in  the  Barnsley  Canal,  to  stand  possessed 
lereof  upon  trust,  until  his  eleven  children  then 
ving  should,  if  sons,  attain  the  age  of  23,  or 
eing  daughters  should  attain  that  age,  or  be 
larried  with  consent,  and  upon  those  events 
appeniug,  to  transfer  one  share  to  each  of  such 
randchildren,  and  in  the  mean  time  to  apply 
)e  dividends  to  their  maintenance  respectively. 
be  testator  then  directed  his  trustees  to  lay 
uta  sum  of  money  on  real  or  Government  se- 
Jrities  sufficient  to  raise  three  several  annuities 
f  £lOO.  each.  And  as  to  these  annuities: — 
irst,  he  directed  that  the  first  should  be  ap- 
lied  to  the  support,  maintenance,  and  education 
r  his  grandchildren,  the  children  of  his  daugh- 
ir,  Martha  Hill,  deceased,  until  the  youngest 
f  such  children  sliould  attain  the  age  of  23  ; 
nd  immediately  after  the  youngest  child  should 
ave  atuined  that  age,  in  trust,  that  the  princi- 
&1  sum  or  sums  of  money  laid  out  in  the  pur- 
aase  of  such  annuity  '*  shall  be  paid  and  di- 
ided  unto  and  equally  among  my  last- mentioned 
nandchildren,  share  and  share  alike  as  tenants 
I  common.*'  And  as  to  the  other  two  annu- 
ies,  he  directed  them  to  be  paid  to  his  daugh< 
15  Elizabeth  Cromek  and  Sarah  Worthington 
»pectively  fi>r  life,  and  as  to  each  of  such  prin- 
pal  sums  of  money  laid  out  in  the  purchase  of 
ich  annuity  of  £100. — he  proceeded  :  '*  1  di- 
et that  my  trustees  shall  pay,  apply,  and  devise 
ich  of  the  sums  from  and  immediately  after  the 
tspective  deaths  of  Mrs.  Cromek  and  Mrs 
'onhington  unto  and  equally  amongst  all  and 
•cry  my  grandchildren  now  living  (children  of 
y  late  daughter  Hill),  and  unto  and  amongst 
1  the  children  of  my  said  daughters  Cromek 
)•!  Worthington,  as  well  those  now  living  as 
lose  who  may  hereafter  be  bom,  share  and 
tare  alike,  as  equal  tenants  in  common."  And 
t  to  the  residue,  amongst  all  his  grandchildren 
ten  living  (children  of  the  deceased  Mrs.  Hill) 
id  all  bis  grandchildren  then  living  or  who 
lould  be  born  daring  his  lifetime,  children  of 


his  other  two  daughters,  Cromek  and  Worthing- 
ton, share  and  share  alike,  as  tenants  in  common; 
and  then  proceeded  : — *'  And  I  will  that  the  re- 
spective shares  (subject  and  without  prejudice  to 
the  life-interest  of  my  daughters),  of  all  my  said 
grandchildren  hereinbefore  mentioned,  shall  be 
paid  to  each  of  such  grandchildren,  being  a  son, 
on  his  attaining  the  age  of  23  years,  and  each 
of  them  being  a  daughter  upon  the  attaining  that 
aide,  or  being  married  with  such  consent  as  afore- 
said, whichever  event  shall  tirst  happen  (except 
as  to  such  shares  as  are  hereinbefore  otherwise 
directed  to  be  paid)  ;  provided  always,  and  I  do 
hereby  expressly  will  and  direct,  that  the  legacy, 
part,  or  share,  legacies,  parts,  or  shares,  as  well 
specific  as  otherwise  hereinbefore  given  to  or 
intended  for  each  and  every  of  my  grandchildren, 
as  well  now  living  as  those  who  may  hereafter  be 
bom,  shall  become  a  vested  and  transferable  in- 
terest in  each  of  my  said  grandchildren,  being  a 
son,  when,  and  immediately  after  his  attaining 
the  age  of  23  years,  or  leaving  lawful  issue  at  his 
decease  before  that  age;  and  on  each  of  my 
grandchildren,  being  a  daughter,  on  her  attaining 
that  age,  or  marrying  with  consent,  whichever 
shall  first  happen ;  provided  always,  that  if  any 
of  my  said  grandchildren  shall  die  during  my 
lifetime,  or  after  my  decease,  being:  a  son,  under 
the  age  of  23  years,  without  having  lawful  issue, 
or  being  a  daughter  under  that  age,  and  unmar- 
ried, then  I  will  and  direct  that  the  legacy,  part, 
or  share,  legacies,  parts,  or  shares,  as  well  specific 
as  otherwise  of  him,  her,  or  them  so  dying,  shall 
go  and  accrue  to  the  survivors  and  survivor  of  all 
and  every  my  grandchildren,  and  the  lawful 
issue  (if  any)  of  such  grandchildren  as  may  be 
dead,  to  be  share  and  share  alike ;  and  if  but  one, 
then  to  such  one  or  only  surviving  grandchild  or 
issue  (such  issue  taking  only  by  representation 
the  share  which  the  parents  or  parent  would 
have  taken  if  living),  and  to  be  vested  and  trans- 
ferable interests  in  him,  her,  and  them,  at  such 
ages  and  times  respectively  as  the  oiiginal  share 
or  shares  is  or  are  hereinbefore  declared  to  be 
vested,  which  accruing  legacy,  part,  or  share,  le- 
gacies, parts,  or  shares,  shall  from  time  to  time, 
upon  any  such  death  as  aforesaid,  be  subject  to 
such  new  chance,  contingencies,  or  condition  of 
accruer  as  is  hereinbefore  declared  in  respect  of 
the  said  original  legacies,  parts,  or  shares." 

Aldbrson,  B.  in  delivering  judgment  said, — 
He  proposed  to  make  certain  declarations  before 
the  case  was  sent  to  the  Master,  as  it  must  be,  in 
order  that  in  point  of  form  he  might  now  do  that 
correctly  which  had,  it  seemed,  been  done  irre- 
gularly before;  and  after  recapitulating  the  facts, 
said,  the  first  question  was,  what  interest  the 
Hills  took  in  the  principal  sum  producing  the 
first  annuity  ?  It  appeared  that  at  the  time  of  the 
will  and  at  the  testator's  death  there  were  five 
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childr«n  of  this  fitmiiy.  Of  these^  three  only 
attained  the  age  of  23  years,  and  one  of  these, 
J.  T.  Hill,  died  after  attaining  23,  but  before  the 
period  when  the  principal  became  payable.  It 
was  contended  on  the  part  of  the  plaintiffs,  that 
he  took  nothing  under  these  bequests  ;  and  that 
this  case  fell  within  the  principle  of  the  case 
''  Batsford  v.  Kebbeli,"  3  Ves.  jun.,  363 ;  (a) 
but  he  did  not  agree  with  that  argument:  he 
thought  the  principle  of  the  case  was  cited  by 
Mr.  Roper,  in  his  1st  vol.  p.  500 ;  and  it  was 
this— that  if  the  interest  or  dividends  alone  were 
the  subject  of  the  bequest  until  a  particular  time, 
and  the  principal  was  not  sooner  taken  oiit  of 
the  residue,  but  was  directed  for  the  first  time 
to  be  taken  out  of  it,  and  paid  or  transferred  to 
the  legatee  at  the  end  of  that  period,  the  inter- 
mediate  gift  of  the  interest  or  dividends  would 
not  vest  the  capital,  and  this  was  on  the  ground 
of  the  apparent  intention  to  constitute  the  time 
appointed  for  the  payment  to  be  of  the  essence 
of  the  gift.  Now,  if  thb  were  so,  it  seemed  to 
him  to  make  an  end  of  the  point.  For  here  the 
testator  took  the  principal  mon^y  out  of  the  re- 
sidue by  the  direction  to  the  trustees,  therewith 
to  purchase  an  annuity.  He  devoted  the  divi- 
dends to  a  specific  object  immediately,  and  ap- 
pointed the  time  of  division  of  the  principal, 
postponing  it  on  account  of  the  peculiar  circum- 
stances of  the  family.  If^  therefore,  this  bequest 
stood  alone,  he  should  be  of  opinion  that  it 
vested  immediately,  and  that  the  declaration  of 
the  respective  interests  must  be  on  that  footing. 
But  he  thought  this  construction  was  controlled 
by  the  subsequent  part  of  the  will,  and  this  led 
him  to  consider  the  general  scope  and  plan  of  the 
will.  The  testator  seemed  to  him  to  have  first 
distributed  his  property  to  certain  classes  of 
grandchildren:  first,  to  the  eleven  who  were  alive 
when  the  wiJl  was  made,  to  whom  he  gave  the 
Bamsley  shares.  These  they  were  to  take  as 
they  attained  the  age  of  23,  or,  if  daughters,  at 
the  age  of  23,  or  when  married.  The  second 
class  were  the  Hills,  who  were  orphans.  To 
their  maintenance  he  devoted  the  annuity,  which, 
if  their  mother  had  been  alive,  would  have  gone 
to  her  for  hfe,  for  the  same  presumable  purpose, 
and  this  fund  for  maintenance  he  naturally  con- 
tinned  to  them  until  the  youngest  was  of  age ; 
then  the  principal  was  aistriboted.  The  next 
bequests  were  to  hb  surviving  daughter,  and 
then  he  disposed  of  the  principsl  amongst  a  third 
dass,  consisting  of  all  his  grandchildren,  alive, 
or  to  be  thereafter  bom ;  and  then  came  the  resi- 
duary clause  by  which  he  gave  the  residue  to  a 
fourth  class— namely,  grandchildren  alive,  or 
who  shall  be  bom  in  his  lifetime.  Having  done 
this,  the  remainder  of  the  will  contained  a  va- 
tiety  of  provisions,  applicable,  as  it  seemed  to 
hioH  to  all  these  four  dasses,  and  to  be  read  as 


if  repeated  muiatU  mutandis  at  the  conclusion 
of  each  bequest.  The  first  of  these  directed, 
that  within  the  special  exception  of  the  bequest 
of  the  principal  money  of  the  £100.  legacy  to 
the  Hills,  each  of  his  grandchildren  should  take 
the  share  due  to  him  or  her  at  23,  if  sons,  or  at 
23y  or  marriage,  if  daughters.  The  second  of 
these  general  provisions  was  that  the  share  of 
each  grandchild  should  become  a  vested  or  trans- 
ferable interest  if  a  son  at  23  years,  or  if 
he  died  before,  leaving  lawful  issue,  or  if  a 
daughter  at  23,  or  upon  marriage  with  consmt. 
The  third  provided  for  what  was  to  be  done  in 
case  any  of  the  gnmdchildren  should  die  before 
their  interests  were  vested ;  and  it  provided  in 
substance  that  in  that  event  those  who  survived 
(by  which  he  understood  those  of  each  class  who 
survived)  were  to  divide  the  share  of  the  one 
who  died  equally,  share  and  share  dike.  Now, 
in  the  events  which  had  happened,  applying  the 
above  reading  of  the  will  to  the  facts  of  the  case, 
he  had  come  to  the  conclusion,  that  the  interests 
of  the  Hills  became  vested  at  23,  and  that,  thoe- 
fore,  John  was  entitled  to  a  portion  of  the  share 
of  the  one  whom  he  survived,  but  not  to  any  pait 
of  Daniel's  original  share.  He  thought,  there- 
fore, that  he  took  one-fifth  originally,  and  cue- 
third  of  Martha's  gift,  and  that  the  other  two 
Hills  took  one-fifth  and  one-third  of  Martha's, 
and  one  half  of  Daniel's  original  share.  Thus, 
these  two  would  take  each  43- 120th  parts,  and 
J.  T.  Hill  would  take  34- 120th  parts  of  this 
principal  sum.  The  next  question  was,  as  to 
the  devise  of  the  principal  of  the  two  other  »i- 
nuities.  He  thought  it  followed  from  the  coo- 
straction  he  put  on  the  will,  and  the  antfaorities 
cited  in  argument,  that  this  was  void  as  being  a 
bequest  to  a  class  as  to  some  of  whom  it  was  too 
remote.  This  must  therefore  fall  into  and  be 
divided  with  the  residue.  Then  as  to  the  residue. 
It  appeared,  that  at  the  death  of  the  testator 
there  were  twelve  entitled.  These  were  redneed 
to  eight,  of  whom  six  had  attained  to  the  proper 
age,  and  two  had  died  subsequent  to  the  death 
of  one  of  the  six.  It  resulted,  therefore,  that  the 
representative  of  J.  T.  Hill,  who  Ikad  died, 
would  be  entitled  to  one-eighth  of  the  leeidoe, 
and  the  remaining  grandchildren  wonU  have 
each  one-fifth  of  the  remaining  seven -eighths. 

(a)  There  a  testatrix  gave  the  dividends 
of  a  certain  stock  to  a  person  until  he  shonld 
attain  the  age  of  82,  at  which  time  she  di- 
rected her  executor  to  transfer  the  principal 
to  him,  and  it  was  held  that  the  li^gjugr  did 
not  vest  till  he  had  attained  the  age  of 
32.— Ed. 
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PREROGATIVE  COURT— Ju/y  15. 
\n  THE  Goods  of    Sarah    Pechbll, 
Widow,  Dbcsassd. 

Jew  Win  Act.^Whether  a  Codicil  in  the 
hand-nriting  of  the  deceased^hut  uDattested 
and  without  date,  made  before  the  New 
Will  Act  came  into  operation^  is  good. 

The  deceased  made  a  codicil  to  her  will  in  her 
ni  hand-writing;,  bat  unattested  and  without 
lie,  by  which  she  gave  to  her  daughter,  Fran- 
s  Augusta  Jenkinson,  the  wife  of  the  Bishop 
St.  Davids,  £3000.  Her  will  was  dated  in 
130,  and  the  executors  contended  against  the 
lidity  of  the  paper. 

Sir  H.  Jen  HER  said,  that  the  question  was 
nplv  as  to  the  construction  of  the  tate  act.  By 
e  old  law  the  codicil  would  be  good,  and  the 
rart  had  no  doubt  that  it  was  the  intention  of 
e  deceased  that  the  paper  should  operate, 
id  the  late  Act  affect  the  codicil  or  not  ?  Was 
e  Court  to  presume,  because  a  codicil  was 
ihout  date,  it  fell  under  the  new  will  ?  Was 
)t  the  Court  rather  to  be  astute  in  finding 
eans  to  carry  the  intentions  of  the  testatrix 
to  effect  ?  He  was  of  opinion,  that  where  a 
se  was  entirely  bare  of  circumstances  as  this 
is,  and  the  deceased  was  as  likely  to  do  what 
le  had  done  before  or  after  the  1  st  of  January, 
338,  the  presumption  should  rather  be  that  it 
as  done  before.  Every  person  was  presumed 
know  the  law,  and  where  a  codicil  was  without 
ite,  and  merely  signed  by  the  deceased,  the 
ourt,  in  the  absence  of  circumstances,  would  be 
mnd  to  presume  that  it  had  been  executed  ac- 
»rHing  to  the  law  as  it  stood  at  the  time.  It 
td  been  admitted  that  the  codicil  had  been 
•pied  from  a  draught  sent  by  some  professional 
Tson,  which  afforded  another  presumption  that ; 
e  law,  as  it  existed,  had  been  complied  with. 
nder  the  circumstances,  he  was  of  opinion  that 
e  codicil  was  entitled  to  be  pronounced  for. 
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OSNBRAL  orders  IN  EQUITY. 

WthJufie^  1839. 

The  Court  doth  hereby  order  and  direct  in  the 
anner  following — that  is  to  sav, 

1 .  That  in  all  cases  in'which  it  shall  be  alleged 
at  the  plaintiff  is  prosecuting  the  defendant  in 
lis  court  and  also  in  some  other  court  for  the 
tme  matter,  the  defendant  in  eight  days  after 
ing  his  answer,  or  further  answer  to  the  plain tiff^s 
11,  shall  be  entitled,  as  of  course,  on  motion,  to 
le  usual  order  for  the  plaintiff  to  make  his  elec- 
on  in  which  court  he  will  proceed,  with  the 


usual  directions  in  that  behalf,  unless  the  plaintiff 
shall  before  the  expiration  of  the  same  eignt  days, 
have  filed  exceptions  to  the  defendant's  answer, 
or  taken  to  his  further  answer  the  former  excep* 
tioDs.  And  in  case  such  exceptions  shall  be 
overruled  on  argument,  or  otherwise,  the  defen- 
dant shall  then  be  entitled,  as  of  course,  on  mo- 
tion or  petition,  to  the  usual  order  for  the  plaintiff 
to  elect  in  which  court  he  will  proceed,  with  the 
usual  directions.  But  in  either  of  such  cases, 
the  plaintiff  shall  be  at  liberty  to  move  that  such 
order  may  be  discharged  on  the  merits  confessed 
in  the  answer. 

2.  That  every  order  obtained  as  of  course  to 
amend  a  bill  shall  contain  an  undertaking  by  the 
plaintiff  to  amend  the  bill  within  three  weeks  firom 
the  time  of  the  order  being  obtained,  and  in  de- 
fault of  the  plaintiff  amending  his  bill  within  that 
period,  the  order  shall  stand  discharged  without 
further  motion,  unless  the  court  shall  in  the  mean 
time  on  special  motion  make  order  to  the  con- 
trary.' 

3*  That  after  a  replication  has  been  filed  the 
plaintiff  shall  not  be  permitted  to  withdraw  it 
and  amend  the  bill  without  special  motion,  sup* 
ported  by  affidavit,  stating  the  substance  of  the 
proposed  amendment  and  that  the  same  is  mate- 
rial, and  accounting  satisfactorily  for  such  matter 
not  having  been  introduced  sooner  into  the  bill. 

4*  That  writs  of  attachment  against  parties  on 
the  record  for  non-payment  of  costs  or  for  non- 
payment of  money^  ordered  or  decreed  to  be  paid 
mto  court,  or  to  any  party  on  the  record,  shall  be 
issued  by  the  clerk  in  court  without  order,  upon 
affidavit  being  filed  on  the  service  of  the  subpoena 
for  costs,  decree,  or  order,  and  on  the  defiiult  being 
verified  by  affidavit,  or  in  case  of  the  money  being 
ordered  to  be  paid  into  court  by  the  Accountant- 
General's  certificate  of  the  money  not  having 
been  paid. 

5.  That  in  all  cases  in  which  it  shall  appear 
that  certain  preliminary  accounts  and  inquiries 
must  be  taken  and  made  before  the  rights  and 
interests  of  the  parties  to  the  cause  can  be  ascer- 
tained, or  the  questions  therein  arising  can  be 
determined,  the  plaintiff  shall  be  at  liberty,  at 
any  time  after  the  defendants  shall  have  appeared 
to  the  bill,  to  move  the  court  on  notice  that  such 
enquiries  and  accounts  shall  be  made  and  taken, 
and  that  an  order  referring  it  to  the  master  to 
make  such  enquiries,  and  to  take  such  accounts, 
shall  thereupon  be  made,  without  prejudice  to 
any  question  in  the  cause,  if  it  shall  appear  to  the 
court  that  the  same  will  be  beneficial  to  such  (if 
any)  parties  to  the  cause  as  may  not  be  compe- 
tent to  consent  thereto,  and  that  the  same  is  con- 
sented to  by  such  (if  any)  of  the  defendants  as 
being  competent  to  consent,  have  not  put  in  their 
answer  to  the  bill,  and  that  the  same  is  consented 
to  by,  or  is  proper  to  be  made  upon,  the  state- 
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ments  contained  in  the  answers  of,  such  (if  any) 
of  the  defendants  as  have  answered  the  hill.' 

6.  That  all  writs  may  be  attested  on  the  day 
on  which  the  same  are  issued,  and  may  be  made 
retnmable  immediately,  as  well  out  of  term  as  in 
term,  but  no  bill  shall  be  taken  pro  confesso 
against  a  defendant  unless  there  be  ten  days  be- 
tween the  teste  of  each  writ,  if  the  defendant  re- : 
side  in  town,  or  within  twenty  miles  thereof,  and  I 
fifteen  days  in  all  other  cases.  I 

7.  That  foreclosure  causes,  as  well  as  other  i, 
causes,  when  ready  for  hearing,  may  be  advanced! I 
for  hearing,  and  may  be  set  down  to  be  heard  on 
days  appointed  for  hearing  short  causes,  on  a  cer- 
tificate being  produced,  signed  by  the  plaintiff's 
counsel,  that  the  cause  is  a  short  cause. 

8.  That  every  subpcena  shall  contain  three 
names,  where  necessary  or  required,  and  that  a 
gross  sum  of  bs,  \Qd*  shall  be  the  amount  allowed 
in  costs  for  every  subpoena  as  heretofore  ;  in  ad- 
dition to  which  sum  the  solicitor  suing  out  of  the 
writ  shall  be  allowed  one  fee  of  6$,  8d.  for  the 
precipe  and  attendance  on  subpoenas  as  heretofore, 
where  the  number  of  names  included  therein  shall 
not  exceed  nine ;  and,  if  they  shall  exceed  nine 
in  number,  then  an  additional  fee  of  6$,  Sd. ; 
and,  if  they  exceed  eighteen,  a  further  fee  of 
6^.  Sd. ;  and  so  on  in  proportion  for  every  addi- 
tional number  of  nine  names  included  in  such 
subpcBuas. 

9.  That  all  orders  to  refer  an  answer  or  other 
pleading,  or  matter  depending  before  the  court 
for  scandal  or  impertinence,  shall  contain  a  direc- 
tion for  the  master  to  expunge  any  such  scanda- 
lous or  impertinent  matter  as  he  shall  find  therein, 
and  which  shall  have  been  the  subject  of  the  re- 
ference, and  the  master  shall  be  at  liberty,  with- 
out further  order,  to  tax  the  costs  of  such  reference 
and  consequent  thereon,  and  the  same  shall  be 
paid  by  the  party  against  whom  the  said  order  of 
reference  shall  have  been  obtained,  if  the  said 
answer  or  other  pleading  or  matter  shall  be  certi- 
fied to  be  impertinent--  or  by  the  party  obtaining 
the  said  order  of  reference,  if  the  saia  answer  or 
other  pleading  or  matter  shall  be  certified  not  to 
be  impertinent ;  and  the  scandalous  or  imperti- 
nent matter  shall  not  be  expunged,  nor  costs 
taxed,  until  the  expiration  of  four  days  from  the 
filing  of  the  master's  certificate  of  such  scandal  or 
impertinence,  in  order  that  thd  adverse  party 
may  have  an  opportunity  of  filing  exceptions  to 
such  certificate,  which  exceptions  he  shall  be  at 
liberty  to  file  without  obtaining  an  order  for 
liberty  to  file  the  same. 

(Signed)  ABINGER. 

J.  PARKE. 
J.  GURNEY. 
W.  H.  MAULE. 
(To  b€  eaniinwd.) 
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2  Vict. 
An  Act  for  impri 

Proceectings  of  the  Court  of  Pleas  of  the 
County  Palatine  of  Durham  and  Sad- 
herge.     [June  14,  1839.] 

(Continued  from  p.  171.) 

XXL  And  be  it  enacted,  That  it  shall  be 
lawful  for  the  defendant  in  all  personal  actions, 

I  except  actions  for  assault  and  battery,  false  im- 

'prisonment,  libel,  slander,  malicious  arrest  or 
prosecution,  criminal  conversation,  or  debauch- 

!ing  of  the  plaintifi^s  daughter  or  servant,  bj 
leave  of  the  said  Court  of  Pleas  at  Durham  or 

I  one  of  the  judges  of  any  of  her  Majesty*8  Supe- 
rior Courts  of  Common  Law  at  Westminster,  to 
pay  into  Court  a  sum  of  money  by  way  of  com- 

j  pensation  or  amends,  in  such  manner  and  under 
such  regulations  as  to  the  payment  of  costs  and 
the  form  of  pleading  as  the  said  Court  or  judge 
shall,  by  any  rules  or  orders  to  be  from  time  to 
time  made,  order  and  direct. 

XXII.  And  be  it  enacted,  That  the  justices 
of  the  said  Court  of  Fleas  at  Durham  may,  by 
any  rule  or  order  to  be  made  firom  time  to  time 
after  this  Act  shall  take  effect,  make  such  regu- 
lations as  to  the  fees  to  be  charged  by  all  and 
every  or  any  of  the  oflficers  of  the  said  Court  of 
Pleas  at  Durham^  and  the  attoniies  thereof  as 
to  them  may  seem  expedient,  and  alter  the  same 
when  and  as  it  may  seem  fit  and  proper,  so  as 
such  fees  shall  not  exceed  the  fees  now  received 
in  the  Superior  Court  of  Queen's  Bench  at 
Westminster ;  and  all  such  regulations,  after 
being  sanctioned  and  confirmed  by  the  judges  of 
the  then  last  Assize  for  the  said  County  of  Dur^ 
ham,  shall  be  binding  and  obligatory  on  the 
said  Court  of  Pleas  at  Durham,  and  all  the 
officers  and  attornies  of  the  said  Court. 

XXIII.  And  be  it  enacted,  That  it  shall  be 
lawful  for  any  party  in  any  action  now  depending 
or  hereafter  to  be  depending  in  the  said  Court 
of  Pleas  at  Durham  to  apply,  by  motion  to  any 
one  of  the  Superior  Courts  at  IVestminster  sit- 
ting in  banco,  within  such  period  of  time  after 
the  trial  as  motions  of  the  like  kind  shall  firom 
time  to  time  be  permitted  to  be  made  in  the  said 
Superior  Court,  fur  a  rule  to  shew  cause  whys 
new  trial  should  not  be  granted,  or  non-suit  set 
aside  and  a  new  trial  had,  or  a  verdict  entered  for 
the  plaintiff  or  defendant^  or  a  nonsuit  entered, 
as  the  case  may  be,  in  such  action,  which  Court 
is  hereby  authorised  and  empowered  to  grant  or 
refuse  such  rule,  and  afterwards  to  proceed  to 
hear  and  determine  the  merits  thereof,  and  to 
make  such  orders  thereupon  as  the  same  Court 
shall  think  proper  ;  and  in  case  such  Court  shall 
order  a  new  trial  to  be  had  in  any  aucb  aetion 
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the  partv  or  parties  obtaining  such  order  shall 
deliver  tne  same,  or  an  office  copy  thereof,  to  the 
prothonotary  of  the  said  Court  of  Fleas  at 
Durham,  or  his  deputy,  and  thereupon  all 
proceedings  upon  the  former  verdict  or  nonsuit 
shall  cease,  and  the  action  shall  proceed  to  trial 
at  the  next  or  some  other  subsequent  Session  of 
Assizes  holden  for  the  County  of  Durham,  in 
like  manner  as  if  no  trial  had  been  had  therein ; 
or  in  case  the  Court  before  which  any  such  rule 
shall  be  heard  shall  order  the  same  to  be  dis- 
charged, the  party  or  parties  obtaining  any  such 
rule  may,  upon  delivering  the  same,  or  an  office 
copy  thereof,  to  the  said  prothonotary  or  his 
deputy,  be  at  liberty  to  proceed  in  any  such  ac- 
tion as  if  no  such  rule  nisi  had  been  obtained,  or 
if  a  verdict  be  ordered  to  be  entered  for  the  plain- 
tiff or  defendant,  or  a  nonsuit  is  ordered  to  be 
entered,  as  the  case  may  be,  judgment  shall  be 
entered  acoordino^lv. 

XXIV.  Provided  always,  and  be  it  enacted. 
That  the  entering  up  of  judgment  in  any  action 
in  the  said  Court  of  Pleas  at  Durham,  and  the 
issuing  of  execution  npon  such  judgment,  shall 
not  be  stayed,  unless  the  party  intending  to  apply 
for  such  rule  as  last  aforesaid  shall,  with  two 
sufficient  sureties,  such  as  the  last-mentioned 
Court  shall  approve  of,  become  bound  unto  the 
party  for  whom  such  verdict  or  nonsuit  shall 
have  been  given  or  obtained,  by  recognizance  to 
be  acknowledged  in  the  same  Court,  or  before  a 
justice  thereof  in  such  reasonable  sum  as  the 
said  Court  shall  think  fit,  to  make  and  prose- 
cute such  application  as  aforesaid,  and  also  to 
satisfy  and  pay,  if  such  application  shall  be  re- 
fused, the  debt  or  damages  and  costs  adjudged, 
and  to  be  adjudged  in  consequence  of  the  said 
verdict  or  nonsuit,  and  all  costs  and  damages  to 
be  awarded  for  the  delaying  of  such  execution 
thereon. 

XXV.  Provided  also,  and  be  it  enacted. 
That  nothing  herein  contained  shall  prevent  the 
said  Court  of  Pleas  at  Durham  from  making 
order  for  any  rew  trial,  or  setting  aside  any  non- 
suit, or  entering  a  nonsuit,  or  altering  a  verdict  as 
heretofore;  provided  the  judges  of  Assize  in  and 
for  the  said  County  of  Durham,  when  sitting  as 
judges  in  the  said  Court  of  Pleas,  shall  be 
present  on  the  making  of  such  order  as  justices 
of  the  said  Court,  and  shall  be  consenting 
thereto. 

XXVI.  And  be  it  enacted,  That  the  service 
of  every  writ  of  subpoena  hereafter  to  be  issued 
out  of  the  said  Court  and  served  upon  any  per- 
son residing  out  of  the  jurisdiction  of  the  said 
Court  shall  be  as  valid  and  effectual  in  law,  and 
shall  entitle  the  party  suing  out  the  same  to  all 
and  the  like  remedies,  by  action  or  otherwise 
howsoever,  as  if  the  same  had  been  served  with- 
in the  jurisdiction  ;  and  in  case  such  person  so 
served  shall  not  appear  according  to  the  exigency 


191 

of  such  writ,  it  shall  be  lawful  for  the  said  Courti 
upon  oath  or  affirmation  to  be  taken  in  open 
Court,  or  upon  an  affidavit,  of  the  personal  ser- 
vice of  such  writ,  to  transmit  a  certificate  of  such 
default,  under  the  hands  of  two  of  the  justices  of 
the  said  Court,  to  the  Court  of  Queen's  Bench 
in  England,  to  the  Court  of  Justiciary  in  Scot- 
land, or  to  the  Court  of  Queen's  Bench  in  Ire- 
land, and  the  said  last-mentioned  Courts  respec- 
tively shall  and  may  thereupon  proceed  against 
and  punish,  by  attachment  or  otherwise,  accord- 
ing  to  the  course  and  practice  of  the  said  respec* 
tive  Courts,  the  person  so  having  made  default, 
in  such  and  the  like  manner  as  they  might  have 
done  if  such  person  had  neglected  or  refused  to 
appear  in  obedience  to  a  writ  of  subpoena  or 
other  process  issued  to  compel  the  attendance  of 
witnesses  out  of  such  last-mentioned  Courts 
respectively. 

(To  be  cofUinued,) 


REVIEW  OP  NEW  BOOKS. 

A  New  Law  Dictionary,  containing  ex^ 
pianations  of  such  technical  terms  and 
phrases  as  occur  in  the  works  oftfie  various 
law  writers  of  Oreat  Britain,  to  which  is 
added  an  Outline  of  an  Action  at  Law, 
a7}d  of  a  Suit  in  Equity — designed  eX' 
press^yfor  the  use  of  Students,  by  Henry 
James  Holthouse,  Esq.  London  :  Wil- 
liam Crofts,  19,  Chancery-lane,  1839. 
Price  9«.  boards. 

Perhaps  one  of  the  most  cheap  and  useful 
little  volumes  that  has  lately  appeared,  for  the 
use  not  only  of  Students  to  whom  the  author 
addresses  his  preface,  but  to  every  person,  is  that 
now  us  before ;  the  appendix  is  a  novelty  that 
merits  the  attention  of  the  profession.  We  have 
folios  of  Law  Dictionaries,  useful  it  is  true  for 
want  of  something  better,  but  which  few  persons 
read,  or  even  refer  to.  W^e  will  give  the  author's 
account  of  them,  and  of  his  own  book. 

The  dictionaries  now  in  use,  are  those  of  Dr. 
Cowel,  Mr.  Blount,  Mr.  Whishaw,  and  a  small 
work  entitled  Les  Termes  de  la  Ley.  There 
are  also  other  works  of  a  more  comprehensive 
nature,  published  under  the  denomination  of 
Dictionaries,  but  as  those  partake  more  of  the 
character  of  CyclopsBdias  than  of  Dictionaries,  it 
will  be  unnecessiry  further  to  mention  them. 
The  works  of  Cowel  and  Blount,  although  of 
high  authority,  are  of  little  use  to  the  Student 
of  the  present  day,  owing  to  the  quantity  of  ob- 
solete matter  with  which  they  abound,  and  the 
entire  absence  of  many  of  our  modern  law  terms. 
The  little  work  entitled  Les  Termes  de  la  Ley, 
contains  a  very  limited  number  ofjyords,  and  is 
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not  exdasively  oonfioed  to  defiiutions  and  ex 
planations ;  in  addition  to  which,  a  great  portion 
of  it  has  become  obsolete.  The  work  which 
bears  the  nearest  resemblance  to  the  present,  is 
the  Law  Dictionary  of  Mr.  Whishaw^  which 
although  a  useful  book,  and  compiled  with  much 
care,  contains  a  large  number  of  useless  words, 
which  in  the  present  publication  have  been  alto- 
gether omitteit  and  their  places  supplied  by  others 
of  more  obvious  utility.  By  useless  words  is 
here  meant  such  as  are  of  no  use  to  the  student 
in  reference  to  his  legal  studies,  and  which  have 
no  connexion  whatever  with  the  law.  The  words 
**  harbour,  hovel,  harriers,  and  monk's  clothes, 
may  be  instanced  as  examples.  Dr.  Cowel  ap- 
pears to  have  been  the  first  among  our  Law 
Lexicographers  who  sanctioned  the  admission  of 
such  words  into  a  Law  Dictionary,  and  he  seems 
to  have  been  followed  in  this  step  by  all  his  suc- 
cessors. 


It  will  be  seen  that  in  many  cases  the  author's 
definitions  have  almost  assumed  the  8hap>e  of 
Essays  ;  this  it  was  difficult  to  avoid,  owing  to 
the  necessity  of  introducing  preparatory  observa- 
tions, in  order  to  lead  the  mind  progressively  to 
the  comprehension  of  the  subject. 

At  the  end  of  the  Dictionary  is  an  appendix, 
containing  an  outline  of  an  action  at  law,  and 
of  a  suit  in  equity.  These  were  introduced  for 
the  purpose  not  only  of  explaining  the  words 
which  occur  in  those  proceedings,  but  also  with 
the  view  of  shewing  the  relationship  which 
exists  between  them. 

We  do  not  hesitate  at  recommending  this 
book  to  the  notice  of  the  profession.  The 
Student  will  find  it  a  desirable  acquisition, 
and  the  Attorney  will  find  the  appendix  even 
more  than  the  preface  prepares  him  to  ex- 
pect.—It  is  in  fact  the  practice  of  the  Courts 
of  Common  Law  and  Equity. 
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loffe  V.  Daniel,  exceptions— Munro  v.  Graham, 
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thingv.  Morgan,  plea. 
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NOTICE  TO  CORRESPONDENTS. 

Anonymous  —  York.  —  When  you  again 
write  to  a  public  Journal,  address  *^  The  Editor," 
and  distinguish  your  letter  by  some  signature,'-* 
Our  reply  to  your  question  is — No. 
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LEX  LOCI  DOMICILII. 

Part  I. 
In  Cases  of  Legitimacy. 
Whetbeb  thebs  bb  bt  thb  Laws  of  Eno- 

UVD    ANY     restraint    ON    BrITISH-BOBN 

Subjects,  acquirino  for  such  purposes  a 

FOREIGN  DOMICILE? 

(Continued  from  p.  170.^ 
TEARING  for  granted  that  the  rule  we  have 
ttated  to  be  the  general  law  with  respect 
to  personal  property, — this  question  seems 
to  require  oar  next  consideration,  and  we 
think  it  can  be  clearly  proved  that  by  the 
law  of  England  every  British-bom  subject 
(save  certain  exceptions)  is  permitted  to 
iSBome  to  himself  a  foreign  domicile,  and  to 
institute  himself  a  subject  of  a  foreign  state, 
Provided  he  does  not  violate  his  allegiance. 
)ee  Lord  Coke's  3  Inst.  cap.  84.  In  Mar- 
yatt  V.  Wilson,  8  Term  Rep.  it  was  deter- 
luned  that  a  British-bom  subject  domiciled 
tt  the  United  States  of  America,  might  carry 
Q  trade  with  the  JEast  Indies  as  an  Ame" 
\can  subject,  though  such  trade  was  pro- 
ibited  to  all  persons  resident  in  the  king's 
ominions  ;  and  by  the  established  practice 
^our  Courts  of  national  law,  a  British-born 
il>jeci  domiciled  in  a  neutral  country 
%/it,  during  war,  trade  with  the  enemy  of 
reat  Britain,  precisely  in  the  same  manner 
a  native-bom  subject  of  the  neutral  state, 
ith  the  exception  of  trading  in  articles  of 
ir,  which  is  prohibited,  as  contrary  to  his 
Vol.  II. 


allegiance,  for  by  the  law  of  this  country  no 
subject  can  shake  off  his  allegiance,  (a) 

These  authorities  prove  the  affirmative  that 
a  British-bom  subject  may  take  up  his  do- 
micile in  a  foreign  state,  and  is  considered 
and  treated  as  a  foreign  subject,  and  under 
no  restrictions,  save  the  necessity  of  observ- 
ing his -allegiance.  We  are  not  aware  that 
any  of  the  authorities  negative  this  position ; 
and  if  we  look  to  the  rule  established  by  our 
own  law  with  respect  to  aliens  becoming  do- 
miciled here,  we  shall  find  domicile  distin- 
guished from  temporary  allegiance  arising 
out  of  mere  temporary  residence,  and  that 
domicile  has  the  effect  of  imposing  the  obli- 
gations of  allegiance  on  an  alien-born,  tem- 
porarily absent  from  the  kingdom.  *  This  is 
a  proof  of  the  operation  of  the  Lex  loci  do- 
micilii  on  the  person. 

Mr.  Justice  Foster,  in  the  introduction  to 
his  discourse  on  High  Treason,  p.  183,  says, 
natural-born  subjects  owe  allegiance  to  the 
Crown  at  all  times,  and  in  all  places.  This 
is  what  we  call  natural  allegiance,  in  contra- 
distinction to  that  which  is  local,  The'duty 
of  allegiance^  whether  natural  or  local,  is 
founded  on  the  relation  the  person  staudeth 
in  to  the  Crown,  and  in  the  privileges  he 
deriveth  from    that   relation. 

Local  allegiance  is  founded  in  the  protec- 
tion a  foreigner  enjoyeth  for  his  person,  his  fa- 

(a)  Co.  Litt.  199.  a,  nemo  patriam  in  quA  natus  est 
exuere,  luc  legeantUe  debitum  ejurare,  possit. 
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miljor  effects,  during  his  residence  here ;  and 
it  ceaseth  whenever  he  withdraweth  with  his 
family  and  effects.  Natural  allegiance  is 
founded  in  the  relation  every  man  standeth 
in  to  the  Crown,  considered  as  the  head  of 
that  society  whereof  he  is  horn  a  member ; 
and  on  the  peculiar  privileges  he  deriveth 
from  that  relation,  which  are  with  great 
propriety  called  his  birthright  This  birth- 
right nothing  but  his  own  demerit  can  de- 
prive him  of;  it  is  indefeasible  and  perpe- 
tual. And  consequently  the  duty  of  alle- 
giance, which  ariseth  out  of  it,  and  is  inse- 
parably connected  with  it,  is  in  conside- 
ration of  law  likewise  unalienable  and  per- 
petual. 

An  alien^  whose  sovereign  is  in  amity  with 
the  Crown  of  this  Kingdom,  residing  here, 
and  receiving  the  protection  of  the  law, 
oweth  a  local  allegiance  to  the  Crown  during 
the  time  of  his  residence.  And  if,  during 
that  time,  he  committeth  an  offence,  which 
in  the  case  of  a  natural  bom  subject,  would 
amount  to  treason,  he  m{iy  be  dealt  with  as 
a  traitor,  for  his  person  and  personal  estate 
are  as  much  under  the  protection  of  the  law 
as  the  natural  bom  subjects ;  and  if  he  is 
injured  in  either,  he  hath  the  same  remedy 
at  law  for  such  injury. 

An  o/tefi,  whose  Sovereign  is  at  enmity 
with  the  Crown  of  this  Kingdom,  living  here 
under  the  King's  protection,  committing 
offences  amounting  to  treason,  may  likewise 
be  dealt  with  as  a  traitor,  for  he  oweth  a 
temporary  local  allegiance^  founded  on  that 
share  of  protection  he  receiveth. 

And  it  .was  held  by  all  the  judges  (a)  that 
if  such  an  alien,  seeking  the  protection  of 
the  Crown,  having  a  family  and  effects  here, 
should,  during  a  war  with  his  native  coun- 
try, go  thither  and  there  adhere  to  the  King's 
enemies  for  purposes  of  hostility^  he  might 
be  dealt  with  as  a  traitor :  for  he  came  and 
settled  here  under  the  protection  of  the 
Crown,  and  though  his  person  mas  removed 

(a)  Tracy,  Price,  Dod  and  Denton  MSS.  Foster  185. 


Lex  Loci  Domicilii, 

\for  a  time,  his  effects  and  family  continued 
still  under  the  same  protection  (b). 

This  opinion  could  only  have  been  formed 
upon  the  principle  that  the  alien  had  acquired 
the  character  of  a  British  subject  by  fixed 
domicile  (not  temporary  allegiance)  ;  and 
we  think  that  where  the  Law  of  Domicile 
has  been  so  fully  admitted  as  to  foreigners 
settling  here,  it  is  not  to  be  presumed  that  a 
contrary  opinion  would  be  held  as  to  British- 
bom  subjects  settling  abroad.  In  all  these 
questions  reciprocity  must  for  the  most  part 
prevail. 

In  conformity  with  these  principles,  was 
the  judgment  of  Lord  Hardwicke  in  Pipon 
V.  Pipon  (c). 

If  more  were  wanting,  the  consequences 
of  a  contrary  rule  would  strongly  shew  the 
necessity  of  adhering  to  the  Lex  loei  domi- 
cilii. Suppose  a  British-bom  subject  re- 
moved at  an  early  age  to  a  foreign  country, 
and  there^settled ;  he  and  all  his  connections 
might  even  be  ignorant  of  the  place  of  his 
birth.  The  injustice  of  subjecting  his  per- 
sonal property  in  England  to  the  laws  of 
England,  and  subverting  the  laws  of  his  do- 
micile is  most  obvious. 

Pushed  to  the  extremity,  the  son  of  foreign 
parents,  casually  in  England,  at  the  time  of 
his  birth,  would  be  subjected  to  the  same 
inconvenience.  Take  the  other  case  of  an 
alien  bom  in  any  part  of  the  world,  and 
dying  domiciled  in  England,  after  having 
passed  his  whole  life  here,  how  clearly  inap- 
plicable would  be  the  law  of  the  place  of  his 
nativity  to  his  personal  property  ;  during  his 
life  time,  beyond  all  doubt  it  could  have  no 
operation,  nor  is  there  any  just  ground,  why 
it  should  on  his  death. 

For  all  these  reasons  we  hold  that  the 
Lex  loci  domicilii  of  the  owner,  does  apply 
to  the  personalty  in  England  of  British-bom 
subjects  dying  domiciled  abroad. 
(ToU  eontimted.) 


(b)  See  Wells  v.  WiUiams.    Salk.  46. ;  Latw:  94. 
Lord  Raym.  988.  (e)  Ante,  p.  146. 
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PROBLEM  XIII. 
Vol.  2. 


BAILMENTS. 

COMMON     CARRIERS. 

What  is  the  Common  Law  responsibility  of 
a  Common  Carrier,  and  who  shall  be  con 
sidered  as  such  ? 


9mtirrtal  Sfarlt'amrttt. 


HOUSE  OF  COMMONS— ENGLAND. 


THE  NEW  POSTAGE  BILL 

NOW   BEFORE  THE  HOUSE. 

Whereas  it  is  expedient  that  the  present  rate 
of  postage  on  letters  should  be  reduced  to  one 
umfonn  rate  of  a  penny,  charged  on  every  letter 
of  a  given  weight,  to  be  hereafter  fixed  and  de- 
termined, with  a  proportionate  increase  for 
greater  weights ;  parliamentary  privileges  of 
franking  being  abolished,  and  official  franking 
being  strictly  regulated,  and  Parliament  pledging 
itself  to  make  good  any  deficiency  of  revenue 
which  may  be  occasioned  by  such  alterations  of 
the  rates  of  existing  duties. 

And  whereas  it  is  expedient  and  necessary  to 
give  by  law  a  temporary  authority  to  the  Lords 
of  her  Majesty *s  I'reasury  to  take  the  necessary 
steps  to  give  effect  to  such  reduction,  and  to 
make  orders  and  regulations  for  the  same  ;  which 
redactions,  orders  and  regulations  shall  have 
force  and  effect  to  the  Jifth  day  of  October^ 
one  thousand  eight  hundred  and  forty  ^  and  no 
longer ;  • 

Be  it  therefore  enacted,  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as 
sembled,  and  by  the  authority  of  the  same,  that 
it  shall  be  lawful  for  the  Lords  of  the  Treasury 
from  time  to  time,  and  at  any  time  after  the 
passing  of  this  actf  by  warrant  under  their 
hands,  to  alter,  fix,  reduce,  or  remit  all  or  any  of 
the  rates  of  British  or  Inland,  or  other  postage 
payable  by  law  on  the  transmission  of  post  let 
ters,  and  to  subject  such  letters  to  rates  of  post- 
age, according  to  the  weight  thereof,  and  a  scale 
of  weight  to  be  contained  in  such  warrant  (with- 
out reference  to  the  distance  or  number  of  miles 
the  same  shall  be  conveyed),  and  to  fix  and  limit 
the  weight  of  letters  to  be  sent  by  the  post,  and 
from  time  to  time  to  alter  or  repeal  any  such 
altered  or  reduced  rates,  and  make  and  establish 
any  new  or  other  rates  in  lieu  thereof;  but  so 


that  all  such  warrants  shall  be  inserted  in  the 
London  Gazette  ten  days  at  least  before  coming 
into  operation,  and  shall  mthm  fourteen  days 
after  making  the  same  be  laid  before  both  Houses 
of  Parliament  (if  then  sitting),  or  otherwise 
within  fourteen  days  after  Parliament  shall 
meet. 

And  be  it  enacted,  that  the  rates  of  postage 
from  time  to  time  to  be  altered  or  reduced  and 
fixed  by  any  such  warrant,  shall  be  charged  by 
and  be  paid  to  her  Majesty's  Postmaster«General 
for  the  use  of  her  Majesty  on  all  post  lettersrto 
which  such  warrant  shall  extend. 

And  be  it  enacted,  that  it  shall  be  lavdul  for 
the  Lords  of  the  Treasury,  by  warrant  under  their 
hands,  to  suspend  wholly  or  in  part  any  Parlia- 
mentary or  official  privilege  of  sending  and  re- 
ceiving letters  by  the  post,  free  of  postage,  or 
any  other  franking  pnvilege  of  any  description 
whatsoever,  as  well  under  an  act  passed  in  the 
first  year  of  the  reign  of  her  present  Majesty,  in- 
tituled *'  An  Act  for  regulating  the  sending  and 
receiving  of  Letters  and  Packets  by  the  Post, 
free  firom  the  dutv  of  Postage,"  as  under  any 
other  act  or  acts  of  Parliament  now  in  force,  and 
to  make  such  regulations  for  the  future  exercise 
of  official  firanking  as  they  shall  think  fit :  Pro- 
vided also,  that  every  warrant  to  be  issued  by 
the  Lords  of  the  Treasury  for  the  suspension  of 
the  parliamentary  privilege  of  franking  shall  be 
inserted  in  the  London  Gazette  ten  days  at  least 
before  coming  into  operation,  and  shall,  within 
fourteen  days  after  making  the  same,  be  laid 
before  both  Houses  of  Parliament  (if  then  sit- 
ting), or  otherwise  vnthin  fourteen  days  af^er 
Parliament  shall  meet. 

And  be  it  enacted,  that  it  shall  be  lawful  for 
the  Lords  of  the  Treasury,  by  warrant  under 
their  hands,  and  inserted  in  the  London  Gazette 
ten  days  at  least  before  coming  into  operation, 
to  suspend  wholly  or  in  part  the  regulations  and 
privileges  established  and  given  by  law  in  respect 
of  letters  sent  by  the  twopenny  post  in  London 
and  Dublin,  and  also  by  any  penny  post,  and  in 
respect  of  any  other  letters  which  may  be  now 
sent  by  the  post  at  a  low  or  reduced  rate  of  post- 
age or  free  of  postage,  and  to  declare  and  direct 
that  all  and  every  or  any  of  such  post  letters 
shall  be  charged  and  chargeable  with  the  like 
rates  of  postage  as  any  other  letters  transmitted 
by  the  post,  or  to  make  such  other  regulations 
in  respect  thereof  as  in  any  such  warrant  shall 
from  time  to  time  be  expressed. 

Provided  always,  and  be  it  enacted,  that  it 
shall  be  lawful  for  the  Lords  of  the  Treasury,  by 
warrant  under  their  hands  to  be  inserted  in  the 
London  Gazette  (which  warrant  may  be  rescind- 
ed, varied  or  altered  as  they  shall  from  time  to 
time  think  fit),  to  direct  that  letters  written  on 
stamped  paper,  or  inclosed  in  stamped  coversi  or 
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having  a  stamp  affixed  thereto  (the  stamp  in  every 
such  case  being  of  the  value  or  amount  in  such 
last-mentioned  warrant  to  be  expressed  and  spe- 
cially provided  for  the  purpose,  under  the  autho- 
rity of  the  act),  shall,  if  within  the  limitation  of 
weight  to  be  fixed  under  the  provisions  of  this 
act,  pass  by  the  post  free  of  postage ;  and  also 
to  require  that  every  letter  sent  by  the  post  shall, 
in  the  cases  to  be  specified  in  any  such  last- 
mentioned  warrant,  be  written  on  such  stamped 
paper,  or  enclosed  in  such  stamped  cover,  or 
have  such  stamp  as  aforesaid  affixed,  or  that  in 
default  thereof,  or  in  case  the  stamp  on  which 
any  letter  shall  be  written,  or  the  stamp  on  the 
cover  on  which  it  shall  be  inclosed,  or  to  which 
it  shall  be  affixed,  shall  be  of  less  value  or  amount 
than  in  such  warrant  shall  be  expressed,  such ! 
letter  shall  be  charged  and  chargeable  with  such 
rate  of  postage  as  such  warrant  shall  direct.  Pro- 
vided always,  that  in  all  cases  the  stamp  on  or 
affixed  to  any  letter,  or  cover  of  a  letter,  put  into 
the  post,  shall,  after  such  letter  shall  have  been 
delivered  by  the  post,  be  no  longer  available  fori 
the  purpose  of  protecting  the  same  or  any  other 
letter  from  the  duty  of  postage. 

And  be  it  enacted,  that  it  shall  be  lawful  for 
the  Lords  of  the  Treasury  to  order  and  direct  the 
commissioners  of  stamps  and  taxes  from  time  to 
time  to  provide  proper  and  sufficientdies  or  other  | 
implements  for  expressing  and  denoting  the  rates ; 
or  duties  which  shall  be  directed  by  any  such  war- 
rant, as  aforesaid,  and  to  give  any  other  orders, 
and  make  any  other  regulations  relative  thereto 
they  may  consider  expedient. 

And  be  it  enacted,  that  the  commissioners  of  i 
stamps  and  taxes  shall  cause  a  separate  account 
to  be  kept  of  the  stamp  duties  arising  under  this 
act,  and  it  shall  be  lawful  for  the  Lords  of  the 
Treasury,  and  they  are  hereby  empowered,  by 
warrant  under  their  hands,  from  time  to  time  to 
authorise  and  require  the  said  commissioners  of 
stamps  and  taxes  to  direct  their  Receiver-Gene- 
ral to  pay  over  such  sums  of  money  arising  from 
the  said  stamp  duties  as  the  Lords  of  the  Trea- 
sury shall  think  proper  to  the  account  of  the 
Receiver- General  of  her  Majesty's  Post-office  at 
the  Bank  of  England;  and  all  such  sums  of 
money  which  shall  be  so  paid  over  shall  be  held 
by  the  said  last  mentioned  Receiver-General, 
subject  to  all  annuities  and  yearly  sums  now 
charged  by  law  on,  or  payable  out  of  the  Post- 
office  revenue,  and  all  other  charges,  outgoings, 
and  disbursements  to  which  the  Post-office  re- 
venue is  at  present  liable. 

And  be  it  enacted,  that  the  rates  or  duties 
which  shall  be  expressed  or  denoted  by  any  such 
dies  as  aforesaid,  shall  be  denominated  and 
deemed  to  be  stamp  duties,  and  shall  be  under 
the  care  and  management  of  the  commissioners 
of  stamps  and  taxes  for  the  time  being ;  and  all 


the  powers,  provisions,  clauses,  regulations,  direc- 
tions, fines,  forfeitures,  pains  and  penalties  con- 
tained in  or  imposed  by  the  several  acts  now  in 
force  relating  to  stamp  duties  (so  far  as  the  same 
may  be  applicable),  shall  be  of  full  force  and 
effect  with  respect  to  the  stamps  to  be  provided 
under  or  by  virtue  of  this  present  act,  and  to  the 
paper  on  which  the  same  shall  be  impressed,  or 
to  which  the  same  shall  be  affixed,  and  shall  be 
observed,  applied,  enforced,  and  put  in  execution 
for  the  raising,  levying,  collecting  and  securing 
of  the  rates  or  duties  denoted  thereby,  and  for 
preventing,  detecting,  and  punishing  all  ^uds, 
forgeries,  and  other  offences  relating  thereto,  as 
fully  and  effisctually  to  all  intents  and  purposes 
as  if  such  powers,  provisions,  clauses,  regulations 
and  directions,  fines,  forfeitures,  pains  and  pe- 
nalties had  been  herein  repeated  and  specially 
enacted  with  reference  to  the  said  last-mentioned 
stamps  and  rates  or  duties  respectively. 

And  be  it  enacted,  that  all  post  letters  shall 
be  posted,  forwarded,  conveyed,  and  delivered, 
under  and  subject  to  all  such  orders  and  direc- 
tions, regulations,  limitations,  and  restrictions  as 
the  Postmaster-General,  with  the  consent  of  the 
Lords  of  the  Treasury,  shall  from  time  to  time 
direct. 

And  be  it  enacted,  that  the  penalty  which  by 
an  act  passed  in  the  first  year  of  the  reign  of  her 
present  Majesty,  intituled  "  An  Act  for  consoli- 
dating the  laws  relative  to  offences  against  the 
Post-office  of  the  United  Kingdom,  and  for  re- 
gulating the  judicial  administration  of  the  Post- 
office  laws,  and  for  explaining  certain  terms  and 
expressions  employed  in  those  laws,"  is  impr>sed 
on  every  master  of  a  vessel,  outward-bound  to 
Ceylon,  the  Mauritius,  the  East  Indies,  or  the 
Cape  of  Good  Hope,  who  shall  refuse  to  take  a 
post-letter  bag  delivered  or  tendered  to  him  by 
an  officer  of  the  Post-office,  shall  henceforth  ex- 
1  tend  and  apply  to  the  master  of  every  vessel  out- 
ward-bound who  shall  refuse  to  take  a  post-letter 
bag  delivered  or  tendered  to  him  by  an  officer  of 
the  Post-office  for  conveyance ;  but  every  such 
master  shall  be  entitled  to  the  same  gratuities  as 
the  master  of  any  other  vessel,  not  being  a 
Post-office  packet,  conveying  letters  for  or  on 
behalf  of  the  Post-office. 

And  be  it  enacted,  that  it  shall  be  lawful  for 
the  Lords  of  the  Treasury  to  make  any  reduction 
or  alteration  they  may  consider  expedient  in  the 
gratuities  allowed  by  law  to  masters  of  vessels 
for  letters  conveyed  by  them,  for  or  on  behalf  of 
the  Post-office  between  places  in  the  United 
Kingdom,  and  between  the  United  Kingdom  and 
the  Islands  of  Man,  Jersey,  Guernsey,  Sark,  and 
Aldemey,  and  to  aUow  any  gratuities  for  the  con- 
veyance of  letters  to  masters  of  vessels,  passing 
to  or  from,  or  between  any  of  her  Majesty's 
colonies  or  possessions  beyond  the  seas,  if  they 
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shall  think  fit,  not  exceeding  the  gratuities  fwy- 
able  to  masters  of  vessels  for  the  conveyance  of 
ship-letters  from  the  United  Kingdom  to  places 
beyond  the  seas. 

And  be  it  enacted^  that  whenever  the  word 
«'  letter''  or  '<  letters'*  is  used  in  this  act,  the 
same  shall  be  held  to  include  newspapers,  and 
any  other  packet,  paper,  article,  or  thing  trans- 
mitted by  the  post,  but  not  so  as  to  deprive 
newspapers  of  any  privilege  they  now  legally 
possess  of  passing  free  of  postage  ;  and  that  the 
provisions  of  this  act  shall  be  construed  accord- 
ing to  the  respective  interpretations  oCthe  terms 
and  expressions  contained  in  the  secondly  herein- 
before-mentioned act  of  the  first  year  of  the  reign 
of  her  present  Majesty,  so  far  as  those  interpre- 
tations are  not  repugnant  to  the  subject  or  incon- 
sistent with  the  context  of  such  provisions. 

And  be  it  enacted,  that  wherever  the  order, 
consent,  or  direction,  or  any  other  act  of  the 
Lords  of  the  Treasury  is  prescribed  or  required 
by  this  act,  such  order,  consent,  direction,  or 
other  act,  may  be  signified  under  the  hands  of 
the  Lords  of  the  Treasury,  or  any  three  of  them. 

And  be  it  enacted,  that  this  act  shall  abso- 
lutely cease  and  determine  on  the  5th  day  of  Oc- 
tober, one  thousand  eight  hundred  and  forty  ; 
and  all  warrants  issued  under  the  authority  of  the 
same,  unless  Parliament  shall  declare  to  the  con- 
trary (except  in  respect  of  any  postage  duties 
which  may  then  have  become  payable  under  or 
by  virtue  of  this  act) ;  and  any  proceeding  for 
recovery  of  such  duties,  and  except  also  as  to 
any  offence  committed  against  the  provisions  of 
this  or  any  other  act,  and  any  fine  or  penalty  in- 
curred by  reason  of  any  such  offence,  and  any 
proceeding  for  recovery  of  any  such  fine  or  pe- 
nalty, or  for  the  punishment  of  any  offender. 

And  be  it  enacted,  that  this  act  may  be 
amended  or  repealed  by  any  act  to  be  passed 
during  the  present  session  of  Parliament,  (a) 

Jfdt/  22. 

This  bill  was  read  a  second  time. 
On  the  question  that  the  bill  be  committed, 
Mr.  Hume  said,  he  did  not  believe  that  there 
would  be  so  great  a  falling  off  as  had  been  anti< 
cipated.  He  had  no  doubt  there  would  be  a 
reduction  in  the  amount  of  postage  for  some 
time,  hut  it  would  be  so  great  a  convenience  to 
merchants  and  others,  that  the  sacrifice  ought  to 
be  made.  Other  countries  might  be  induced  to 
concur  in  the  plan.  France  had  shewn  a  dis- 
position to  do  so,  and  he  had  no  doubt  America 
would  be  equally  willing  to  adopt  it.  No  mea- 
sure   would    be    more    extensively    beneficial. 


(a)  The  words  In  UtUies  are  proposed  to  be  inserted 
in  the  conmiittee. 


Literary  and  scientific  men  would  benefit  by  it ; 
persons  living  in  Scotland  and  Ireland  might 
edit  a  work  in  London.  Above  all,  the  working 
classes  would  derive  greair  benefit  from  the  altera- 
tion. 

Mr.  Rice  said  he  should  fix  the  committee 
for  Wednesday,  and  go  on  with  the  bill  from  day 
to  day,  in  order  to  get  it  to  the  other  House  in 
time  to  pass  this  session.  He  congratulated  his 
honourable  friend  (Mr.  Elliot)  that  he  had 
brought  his  official  experience  to  show  the  pro- 
bable success  of  the  experiment  in  respect  to 
soldiers'  letters,  which  afforded  a  fair  inference 
that  the  same  motives  would  produce  a  similar 
result  here.  With  respect  to  the  suggestion  of 
the  honourable  member  for  Kilkenny,  as  to  cor- 
respondence with  other  countries,  the  attention 
of  her  Majesty's  Government  would  be  turned  to 
that  subject,  and  there  being  a  post-office  treaty 
with  France  and  Belgium  it  would  enable  us  to 
open  a  communication  respecting  it.  If  our 
experiment  should  succeed,  therefore,  it  would  be 
for  the  benefit  of  the  whole  world,  and  equally 
for  the  interest  of  all  countries. 

The  bill  was  ordered  to  be  committed  on 
Wednesday. 

Jul^  24. 

On  the  motion  of  Mr.  RiCB,  the  House  went 
into  Committee  on  this  bill. 

Clauses  up  to  4  were  agreed  to. 

Clause  5  having  been  proposed, 

Mr.  Rice  stated,  that  in  order  to  prevent  for- 
gery of  the  stamp,  it  was  his  intention  to  offer 
every  inducement  to  scientific  men  of  this  and 
other  countries  to  propose  Such  devices  as  might 
effectually  secure  that  end. 

The  clause  was  agreed  to,  as  were  aldo  the 
following  up  to  the  9th. 

The  remaining  clauses  were  then  agreed  to. 


COURT  OF  CHANCERY--Jtt/^  10. 

Nash  v,  Cochrane. 

Appeal  from  the  Vice-Chancellor. 

Lessor  and  Lessee — Specific  performance 
of  an  agreement  to  take  a  Lease^  where  the 
JLessee  had  taken  possession^  and  the  Lessor 
had  since  done  repairs  as  he  had  preoiomly 
agreed  to  do^  and  the  draft  of  the  proposed 
lease  sent  to  the  Lessee^  hut  reeded. 

The  plaintiff  agreed  to  let,  and  the  defendant, 
the  Hon.  Erskinc  Cochrane,  agreed  to  take  cer- 
tain premises  in    King's  Arms-yard,   Golden- 
!  square,  for  a  period  of  twenty-one  years,  at  a 
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rent  of  £50.  a-year,  the  plaintiff  agreeing  to  put 
the  premises  into  a  proper  state  of  repair.  The 
defendant  entered  into  possession  in  September, 
1 830,  and  in  November,  the  repairs  going  on  in 
the  meanwhile,  a  draft  of  the  intended  lease  was 
sent  him  for  perusal.  No  notice  was  taken  of 
this  draft,  and  no  lease  executed,  but  the  .de> 
fendant  sent  repeatedly  to  have  repairs  done  until 
1 833,  when  he  expressed  himself  satisfied.  The 
plaintiff  then  pressed  for  the  execution  of  the 
lease,  but  the  defendant  refosed  to  bind  himself 
further  than  as  a  tenant  from  year  to  year,  and 
alleged,  as  a  reason,  that  the  repairs  had  not  been 
executed  in  time,  and  that  the  lease  contained 
covenants  to  do  things  which  the  plaintiff  had 
not  made  him  acquainted  with,  those  covenants 
being  contained  in  the  original  lease,  by  which 
the  plaintiff  held  under  the  Crown.  The  Vice- 
Chancellor  decreed  against  the  defendant  for  a 
specific  performance  of  his  conduct,  from  which 
order  the  present  appeal  was  made. 

Mr.  Richards  contended  that  the  lease  was  to 
be  a  consequent  of  the  repairs,  and  that,  as  the 
repairs  had  not  been  done  in  any  reasonable  time, 
the  plaintiff  could  not  now  insist  on  the  fulfil 
ment  of  the  contract,  and  the  more  so,  as  he  had 
not  made  the  defendant  acquainted  with  those 
covenants  in  the  original  lease  which  might  ren- 
der the  property  to  him  utterly  valueless. 

The  Lord  Chancellor  siud  the  contract 
must  be  fulfilled.  The  defendant  at  an  early 
period  was  fmmished  with  a  draft  of  a  lease  under 
the  contract.  He  took  no  notice  of  it,  but  went 
on  calling  on  the  plaintiff  at  different  times  for 
more  than  two  years  to  execute  repairs  under  the 
contract,  and  then  when  the  repairs  were  finished 
he  proposed  to  get  rid  of  the  contract,  which 
formed  the  basis  of  the  demand  he  had  made, 
and  which  he  admitted  to  have  been  complied 
with.  If  he  did  not  know  the  covenants  in  the 
lease,  that  was  his  own  fault ;  but  there  must  be 
an  end  of  all  the  equitable  jurisdiction  of  the 
Court  in  such  cases  if  such  a  contract  was  not 
enforced.  There  must  be  a  decree  for  a  specific 
peiformance  according  to  the  prayer  of  the  bill 


QUEEFS  BENCH.— Jfefd^^  81. 

Sittings  in  Banco. 
Stockdalb  v.  Hansard. 

Judgment. 
(Continued  firom  pi  186.) 
I  do  not  pretend  to  discuss  at  length  the  par- 
ticulars of  every  case  in  which  the  doctrine  of 
privilege  is  asserted;  but  two  of  paramount 
magnitude  and  importance  cannot  be  passed  over. 
Sir  W.  Williams  was  prosecuted,  by  ex-officio 
information,  for   an    order  signed  by  him  as 


Speaker,  authorising  the  publication  and  sale  of 
Dangerfield's  Narrative,  being  a  slanderous  libel 
on  James  Duke  of  York,  four  vears  after  that 
order  had  been  given.  This  trial  did  not  come 
on  till  the  Duke  had  ascended  the  throne ;  he 
pleaded  to  the  jurisdiction  of  the  Court,  and  that 
plea  is  admitted  to  have  been  properly  overruled. 
He  then  pleaded  as  a  justification  the  order  of 
the  House  of  Commons,  and  that  plea  was  set 
aside  without  argument.  H  e  was  fined  £  1 0,000, 
and  afterwards  the  fine  was  reduced  to  £8,000. 
He  never  questioned  this  sentence,  nor  has  it 
been  reversed  by  any  court,  or  by  Act  of  Parlia- 
ment; on  the  contrary.  Lord  Kenyon,  in  the 
case  last  under  discussion,  appears  to  me  to  have 
considered  it  as  a  good  law  ;  but  at  the  moment 
his  memory,  in  general  so  faithful,  misled  him 
as  to  the  facts.  He  said,  '<  the  publication  was 
the  paper  of  a  private  individual,  and  under  the 
pretence  of  the  sanction  of  the  House  of  Com- 
mons, an  individual  published.*'  Now,  though 
the  Narrative  was  indeed  the  paper  of  a  private 
individual,  it  was  adopted  by  the  House,  who 
ordered  its  publication.  The  Speaker  did  not 
publish  as  an  individual,  nor  under  pretence  of 
their  sanction,  but  as  Speaker,  and  by  their 
direct  command.  It  was  therefore  an  Act  done 
in  Parliament.  The  proceeding  was  by  conse- 
quence a  breach  of  the  fundamental  privilege 
which  exempts  all  that  is  there  done  from  ques- 
tion. The  affair  was  taken  up  by  the  Conven- 
tion Parliament ;'  the  Bill  of  Rights  refers  to  it ; 
the  judgment  would  probably  have  been  reversed 
by  Parhament,  like  the  attainders  of  Russell  and 
Sidney,  if  the  Bill  introduced  for  that  purpose 
had  not  contained  a  most  iniquitous  provision 
for  reimbursing  the  sufferer  out  of  the  estates  of 
the  Attomev-General,  which  caused  its  rejection 
by  the  Lords. 

Even  if  this  case  were  not  bad  law,  it  would 
be  worthy  of  the  severest  censure.  A  prosecution 
by  the  Crown  of  a  single  Member  of  Parliament 
for  the  misdeed  of  all ;  commenced  years  after ; 
the  defence  indecently  scouted  firom  the  Court 
without  a  hearing,  and  the  conviction  followed 
by  an  excessive  penalty.  But  in  what  respect 
can  it  be  said  to  bear  the  least  analogy  to  the 
present  case  ?  The  Speaker  is  not  here  sued ;  the 
sale  of  the  present  libel  is  not  by  the  Speaker, 
nor  took  place  within  the  walls  of  Parliament. 
If  any  officer  of  the  House  had  been  held  inno- 
cent in  disseminating  that  mass  of  atrocious  ftdsc- 
hood,  if  any  bookseller  had  been  held  justified  in 
selling  it,  because  the  Speaker  ordered  that  it 
should  be  sold  for  the  benefit  of  the  libeller,  that 
would  have  been  indeed  a  case  in  point.  But  I 
find  in  5th  Modem,  p.  68,  that  Dangerfield  him- 
self had  been  convicted  and  punished  for  the 
same  publication,  and  of  that  sentence  1  do  not 
find  that  the  legality,  any  more  than  the  justice, 
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has  ever  been  challenged.  Yet  it  is  plain  that 
the  Speaker's  order,  ander  the  authority  of  the 
House,  would  have  been  as  good  a  justification 
to  him  for  publishing,  as  the  resolution  of  the 
House  can  now  be  to  the  present  defendant. 
These  two  cases  afford  the  true  distinction.  The 
King  V.  Williams  was  ill  decided,  because  he 
was  questioned  for  what  he  did  by  order  of  the 
House,  within  the  walls  of  Parliament.  The 
King  V.  Dangerfield  is  undoubted  law,  because 
he  sold  and  published  beyond  the  walls  of  Par- 
liament, under  an  order  to  do  what  was  unlawful 

Lord  Shaftesbury,  in  the  *i9th  of  Charles  the 
Second,  sought  his  discharge  from  imprisonment 
in  the  Tower,  on  an  order  of  the  Lords  Spiritual 
and  Temporal  to  keep  him  and  two  other  Lords 
in  safe  custody  ''  during  his  Majesty's  pleasure 
and  the  pleasure  of  this  House,  for  their  high 
contempt  committed  against  this  House."  The 
return  was  open  to  serious  objections,  as  may  be 
seen  in  the  long  arguments  reported  at  page  144 
of  1st  Modern.  Of  the  three  judges  who  re> 
manded  the  earl,  one  said  '*  that  the  return, 
made  by  an  ordinary  court  of  justice,  would  have 
been  ill  and  uncertain,  but  would  not  say  what 
would  be  the  consequences  as  to  that  imprison- 
ment if  the  Session  were  determined.''  The 
second  said,  *'  The  return  no  doubt  is  illegal, 
but  the  question  is  on  a  point  of 'jurisdiction, 
whether  it  may  be  examined  here  ?  This  Court 
cannot  intermeddle  with  the  transactions  of  the 
High  Court  of  Peers  in  Parliament  during  the 
Session ;  therefore  the  certainty  or  uncertainty 
of  the  return  is  not  material,  for  it  is  not 
examinable  here ;  but  if  the  Session  had  been 
determined,  I  should  be  of  opinion  that  he  ought 
to  be  discharged."  And  the  third,  the  Chief 
Justice,  thought  *'  the  Court  had  no  jurisdic- 
tion," for  reasons  unconnected  with  the  continu- 
ance of  the  Session.  It  is  strange  that  the 
duration  of  the  Session,  on  which  the  judgments 
turn  so  much,  is  now  held  to  be  immaterial  where 
the  Lords  commit. 

This  decision,  which  undeniably  and  d  for- 
tiori would  give  a  sanction  to  many  later  ones, 
and  many  dicta  touching  Privilege,  which  arose 
on  habeas  corpus,  is  cited  by  Lord  Ellenborough 
in  Burdett  v,  Abbott  without  a  comment ;  in  the 
King  V.  Flower,  8th  Term  Reports,  page  314, 
allusion  is  made  to  it  by  Lord  Kenyon,  without 
considering  its  authority  in  point  of  law.  Mr. 
Justice  Holroyd,  when  arguing  Sir  F.  Burdett's 
case  at  the  bar,  distinguished  between  that  action, 
in  which  the  nature  of  the  contempt  appeared  in 
the  plea,  and  the  return  to  the  habeas  corpus, 
stating  the  contempt  in  general  terms ;  he  distin- 
guished also  between  an  action  and  the  piroceeding 
by  habeas  corpus.  One  feature  of  Lord  Shaf- 
tesbury's case  is  curious,  though  not  perfectly 
singular.    The  very  proceedings  of  the  House  of 


Lords  to  which  the  Court  of  King's  Bench 
yielded  entire  acquiescence,  were  condemned  by 
the  same  House,  19  November,  1680,  as  **  con- 
trary to  the  freedom  of  Parliament,  derogatory 
to  the  authority  of  Parliament,  and  of  evil  ex- 
ample to  posterity."  The  order  and  proceedings 
were  thereupon  adjudged  "  unparliamentary 
from  the  begmning,  and  in  the  whole  progress 
thereof,  and  therefore  were  all  ordered  to  be  va- 
cated, that  the  same  or  any  of  them  may  never 
be  drawn  into  precedent  for  the  future.'* 

In  the  same  manner,  after  Lord  Camden  and 
the  Court  of  Common  Pleas,  had  held  Mr. 
Wilkes  entitled  to  his  release  from  custody  before 
his  trial  on  an  indictment  for  libel,  by  reason  of 
his  Privilege  as  Member  of  Parliament,  the 
House  of  Commons  came  to  a  vote,  that  them- 
selves possessed  no  such  Privilege.  By  which 
authority  in  such  cases  should  we  be  bound  ? 
By  that  of  our  own  law  books,  our  daily  guides, 
which,  however,  would  appear  to  refer  us  to  the 
Journals,  or  by  that  of  the  Journals  of  the 
House,  in  which  the  Lex  et  Consuetudo  Par^ 
liamenti  are  treasured,  but  which  are  supposed 
to  be  hidden  from  our  view  ?  I  think  the  At- 
torney-General referred  us  to  the  latter,  of  which 
he  had  before  assured  us  that  we  were  ignorant. 
Yet  in  Lord  Shaftesbury's  case,  these  Journals 
would  overturn  the  authority  of  the  Court.  So 
in  the  Middlesex  election  contests  between 
Wilkes  and  Luttrell,  it  is  notorious  that  the  law 
of  Parliament  was  laid  down  in  the  most  oppo- 
site sense  on  different  occasions  by  the  House  of 
Commons.  But  as  to  these  proceedings  by 
habeas  corpus,  it  may  be  enough  to  say,  that 
the  present  is  not  of  that  class,  and  that  when 
any  such  may  come  before  us,  we  will  deal  with 
it  as  in  our  judgment  the  law  may  appear  to 
require. 

(To  he  wntinued.) 


ftttmmet  SlMi>f«(« 

WESTERN  CIRCUIT— Jii/y  13. 

Winchester. —  Cronm  Side. 

Before  Ebskinb,  J. 

Reoina  v.  Robert  Spincer. 

Bill  of  Exchange. — Whether  an  Accept* 
ance  to  a  Bill  of  Exchange^  written  by  a 
third  person^  by  direction  of  the  intended 
acceptor,  is  of  the  same  effect  as  if  he  had 
written  it  so  as  to  muish  an  Indicttnent  for 
Forgery  preferred  by  the  holder. 

The  prisoner  was  indicted  for  uttering  a  bill 
of  exchange  drawn  by  himself  upon,  and  pur- 
porting to  be  accepted  by,  his  brother,  John 
Spincer,  knowing  such  acceptance  to  have  been 
forged. 
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Mr.  Deacon,  solicitor,  of  Southampton,  de- 
posed, that  in  March,  1838,  he  applied  to  the 
prisoner  for  payment  of  a  hill  of  costs.  Witness 
agreed 'to  give  the  prisoner  time  for  payment, 
provided  he  gave  some  security.  Prisoner  pro- 
posed to  give  his  brother  John's  acceptance  for 
£45.,  which  witness  consented  to  take.  Pri- 
soner gave  witness  the  acceptance  produced. 

John  Spincer,  the  prisoner's  brother,  deposed 
that  the  acceptance  produced  was  not  in  his 
handwriting.  It  is  in  the  handwriting  of  the 
prisoner's  son.  Remembers  the  son  coming  to 
him  when  he  was  ill  in  bed,  for  the  purpose  of 
getting  witness's  acceptance.  Witness  was  at 
that  time  forbidden  to  transact  business.  Could 
not  at  that  time  write,  but  sanctioned  the  son's 
doing  it.  Has  no  doubt  that  the  bill  now  pro 
duced  is  the  same.  Did  not  sanction  more  than 
that  one. 

Mr.  Missing  then  addressed  the  Court,  and 
said,  that  after  the  evidence  just  given,  he  could 
not  carry  the  case  further,  and  should  not  offer 
any  more  evidence.  He  begged  to  say,  how- 
ever, that  John  Spincer  had  been  summoned  to 
attend  before  the  magistrates  at  SAithampton, 
but  had  not  attended,  in  consequence  of  which 
the  prosecutor  had  had  no  opportunity  of  ascer- 
taining the  facts. 

Erskine,  J.  observed,  that  the. son  having 
written  the  acceptance  with  the  authority  of 
John  Spincer,  it  was  the  same  as  though  he  had 
written  it  himself,  and  therefore  directed  an  ac- 
quittal. 

Mr.  Segeant  Bompas  then  applied  for  a  copy 
of  the  record,  so  as  to  enable  the  prisoner  to 
take  proceedings  against  the  prosecutor  for  a 
malicious  prosecution. 

The  Judge  said  he  thought  it  a  proper  case 
for  the  prisoner  to  have  a  copy  of  the  indict- 
ment, inasmuch  as  it  appeared  on  the  depositions 
that  Mr.  Mott,  the  prosecutor,  at  the  time  he 
took  the  bill,  was  unacquainted  with  the  hand- 
writing both  of  John  Spincer  and  of  the  prison- 
er's son;  added  to  which,  the  prosecutor  had 
kept  the  bill  in  his  possession  upwards  of  five 
months  before  he  instituted  the  prosecution. 
His  Lordship,  therefore,  granted  the  applica- 
tion. 

Juli^  16. 

Sittings  at  Nisi  Prius  before  Colbridob,  J. 

Knight  v.  Coupland  and  another. 

Alleged  Libel  in  the  Hampshire  Advertiser 
upon  Magistrates. — Course  to  be  pursued 
by  Editors  of  Newspapers  as  to  Public 
Men  and  Public  Measures — Frredom  of 
the  Press. 

The  defendants  are  the  publishers  and  pro- 


prietors of  the  Hampshire  Adoertiser^  and  the 
alleged  libels  complained  of  were,  first,  that  the 
plaintiff,  being  a  magistrate  of  Winchester  under 
the  Municipal  Corporation  Act,  had  been  guilty 
of  gross  partiality  m  the  removal  of  the  tovm- 
clerk  of  that  borough,  and  in  the  appointment  of 
another  party  to  that  office.  It  was  ascribed 
that  this  was  done  from  political  motives.  In 
the  second  charge,  one  of  the  magistrates  was 
mentioned  by  name,  and  the  others  were  desig- 
nated as  his  ^*  tail."  They  were  called  ignorant 
upstarts;  and  to  this  was  added,  **  We  laid  be- 
fore the  public,  a  few  weeks  since,  .some  pretty 
good  proof  of  the  justice  which  may  be  expected 
at  the  hands  of  the  contemptible  ignoramus  and 
his  tail  ;*'  and  a  copy  of  a  letter  which  had  been 
written  to  i.ord  John  Russell,  by  ^fr.  Selby, 
one  of  the  editors  of  the  paper,  was  published, 
in  which  he  complained  of  the  conduct  of  the 
magistrates,  and  among  other  things  said,  that 
*'  he  presumed  his  Lordship  woula  recommend 
the  removal  of  these  magistrates  from  the  ooai- 
mission,  whose  actions  bad  proved  them  totally 
unworthy  of  the  trust  which  they  had  proati- 
tuted,  amd  the  station  which  they  had  dis- 
graced." The  third  alleged  libel  was  in  an  ar- 
gumentative strain,  to  the  effect  that  persons  in 
office,  who  had  so  conducted  themselves,  ought 
to  be  shunned  by  society.  The  fourth  libel 
charged  was  an  attack  upon  the  Government  in 
appomting  these  magistrates;  and  it  asked  the 
question,  whether,  if  any  known  ConservatiTe 
was  brought  before  them,  he  would  feel  sore  of 
impartial  justice  ? 

Coleridge,  J.  observed  to  the  jury,  that  they 
must  deliver  a  distinct  verdict  on  each  of  the  four 
counts  in  the  declaration.  They  would  first 
consider  whether  the  defendants  had  published 
ihe  articles  in  question  ;  secondly,  whether  they 
applied  to  the  plaintiff;  and,  thirdly,  the  cha* 
racter  of  the  publications,  whether  or  not  they 
were  libellous.  The  question  of  libel  was  a 
mixed  question  of  law  and  fact,  and  the  jury 
were  at  liberty  to  find  a  general  verdict ;  taking 
both  points  in  consideration,  and  receiving  from 
the  judge  for  the  time  being  his  opinion  with 
respect  to  the  law  of  the  case.  It  was  enough 
to  say,  that  with  regard  to  public  men's  public 
conduct,  there  was  a  distinction  from  the  case  of 
private  men's  private  conduct.  There  was  no 
public  interest  concerned  with  r^ard  to  dragging 
into  public  notoriety  the  man  who  adopted  a  pri« 
rate  and  quiet  course  of  life,  who  courted  no 
notoriety,  and  if  any  one  chose  to  drag  him  forth 
and  wound  him  in  private  life,  nothing  would 
justify  him  but  a  direct  proof  of  the  truth  of  his 
assertion.  But  with  regard  to  public  men  and 
public  measures,  the  public  interest  required  a 
different  course  to  be  pursued.  It  was  necessary 
for  the  public  interest  that  public  meaaiiveB^  and 
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the  public  conduct  of  public  men,  should  be  ex- 
amined with  great  freedom,  and  the  mode  of 
doing  so  was  by  the  public  press,  and  that  press 
was  a  free  press;  not  a  free  press  from  the  re- 
straint of  the  law,  but  still  a  free  press »  as  much 
so  as  Englishmen  were  free.  Both  were  free, 
but  both  were  subject  to  the  restraint  of  the  law. 
Whoever  made  comments  upon  public  men  in  a 
spirit  of  honesty  was  only  doing  that  which  was 
allowable.  Could  any  man  doubt^  that  with  re- 
spect to  men  in  Parliament,  or  even  Parliament 
itself,  persons  might  with  the  greatest  freedom, 
even  with  coarseness  of  language,  examine  into 
the  wisdom  or  folly,  the  justice  or  injustice,  of 
their  proceedings.  If  the  publication  went  no 
further,  it  was  an  innocent  publication;  but  then 
the  public  interest  did  not  require,  and  therefore 
the  law  did  not  sanction,  an  imputation  to  be 
made  on  men's  motives,  or  if  that  was  done,  the 
party  must  justify  and  prove  the  truth  of  the 
imputation.  You  might  say  that  you  could 
show  such  a  decision  to  be  perfectly  illegal  and 
unjust^  and  the  man  who  made  it  must  be  grossly 
ignorant,  that  would  be  justifiable ;  but  to  say 
that  the  party  pronouncmg  the  judgment  was 
guilty  of  corrupt  motives,  did  not  fall  within  the 
rule  he  had  laid  down.  Remembering,  then, 
that  it  was  not  merely  coarseness  of  language, 
not  freedom  of  comment  on  conduct,  but  impu- 
tations on  men's  motives,  or  general  abuse  that 
constituted  a  libel,  let  them  look  at  the  case  in 
question.  The  learned  j  udge  having  gone  through 
the  case  with  the  greatest  particularity,  placed 
the  libels  in  the  hands  of  the  jury,  and  desired 
them  to  recoUect  that  their  verdict  would  be 
much  canvassed,  and  he  would  therefore  advise 
them  to  deliver  their  verdict  upon  great  delibera- 
tion, but  at  the  same  time  with  perfect  freedom, 
because  they  would  find  a  justification  in  their 
own  consciences.  It  was  the  great  boast  and 
privilege  of  this  country  that  questions  of  this 
sort  came  before  twelve  men  chosen  from  among 
our  peers;  but  if  they  admitted  their  own  feel- 
ings to  govern  them  in  their  decisions,  or  made 
themselves  channels  through  which  the  tide  of 
popular  opinion  might  fiow  through  the  great! 
stream  of  justice,  trial  by  jury  would  become  a 
curse  and  be  no  longer  a  blessing. 

The  jury  returned  a  verdict  for  the  plaintiff 
on  the  first  count— damages.  Is.;  and  a  verdict 
for  the  defendants  on  the  other  three  counts,  on 
the  ground  that  they  were  not  libels. 

Devizes,  July  18. 

Grakd  Jury. 

Charge  of  Mr.  Justice  Coleridge,  occa- 
sioned BT  the  Chartist  Riots,  &c. 

Uis  Lordship  said  the  calendar,  with  certain 
exceptions,  might  be  considered  light  for  so  large 


a  county,  not  merely  in  the  number,  but  in  the 
nature  of  the  offences,  yet  it  did  still  contain 
certain  charges  against  certain  individuals,  which 
had  excited  great  interest  in  the  public  mind,  and 
which  it  was  important  should  receive  at  their 
hands  the  fullest  consideration — to  be  discussed 
with  great  deliberation,  and  fully  disposed  of, 
whether  for  or  against  the  prisoners,  in  such 
manner  as  might  tend  to  prevent  a  recurrence  of 
offences  of  a  similar  description  in  this  county 
and  elsewhere.  Upon  those  cases  he  should 
have  several  observations  to  make,  but  before  he 
came  to  them  it  would  be  convenient  to  make  a 
few  observations  on  one  or  two  other  cases  in  the 
calendar,  so  that,  having  disposed  of  them,  they 
might  direct  their  more  undivided  attention  to 
that  which  would  more  anxiously  engage  their 
consideration.  The  Jirst  case — that  of  James 
Shepherd — ^he  only  alluded  to  it  because  it  arose 
on  a  question  which  was  a  little  puzzling  even  to 
lawyers,  as  to  whether  it  amounted  to  larceny. — 
The  party  was  charged  with  having  taken  part  in 
stealmg  a  mare.  The  offence  was  committed  in 
1837,  and  the  ifaare  had  passed  through  several 
hands.  It  appeared,  that  at  Marlborough  fair  a 
lad  was  sent  with  the  horse,  which  was  intended 
for  sale,  but  he  was  not  authorized  to  sell  it,  but 
was  merely  to  lead  it  up  and  down  the  fair.  Be- 
fore the  master  arrived,  the  prisoner  came  to  the 
lad,  and  asked  the  price  of  the  horse,  and  desired 
him  to  move  it  about ;  he  then  left  the  boy,  and 
went  to  two  persons,  with  whom  he  had  previ- 
ously been  talking,  and  then  they  all  came  up  and 
had  a  conversation  with  the  boy.  They  had  a 
good  deal  of  negotiation  about  making  an  ex- 
change ;  they  offered  to  give  £24.  and  another 
horse ;  the  boy  said  he  had  no  right  to  sell,  but 
afterwards  recollecting  that  his  master  had  said 
he  would  take  £25.  he  tholjsht  it  was  a  good 
offer,  and  that  it  was  best  to  sell  the  horse.  They 
all  went  a  little  way  out  of  the  town,  where  the 
money  was  to  be  paid  ;  while  they  were  changing 
the  saddles,  the  man  who  had  the  money  disap- 
peared, and  the  other  rode  off  with  the  mare. — 
The  Question  then  was,  whether  that  amounted^ 
in  point  of  law,  to  the  stealing  the  horse,  because 
it  was  clear  the  lad  meant  to  have  parted  with 
the  possession  and  with  the  property  in  the  horse 
— he  meant  to  effect  an  absolute  sale;  If,  on 
the  other  hand,  the  prisoner  had  at  first  intended 
to  have  honestly  miaae  a  purchase,  but  afterwards 
he  or  his  companions  had  changed  their  minds 
and  taken  away  the  horse,  that  would  be  nothing 
more  than  a  bargain  and  sale;  but  the  price  was 
not  paid,  and  then  it  would  not  amount  to  lar- 
ceny: but  if  a  party  got  possession  of  a  horse, 
never  intending  to  buy  it,  but  under  the  pretence 
of  buying  it,  that  would  amount  to  a  larceny .c— 
If  they  thought  there  was  a  preconceived  design 
to  cheat  the  boy,  and  all  other  circumstances 
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were  satisfactory,  he  should  advise  them  to  find 
the  hill.     In  the  case  of  Lloyd,  for  setting  fire 
to  a  bam,   the  only  question  would  be  as  to 
whether  there  was  sufficient  evidence  to  bring  it 
home  to  the  prisoner. — It  was  entirely  circum* 
stantial  evidence,  and  required  great  consideration. 
In  another  case^  a  man  was  committed  on  a 
charge  of  manslaughter.    He  mentioned  this  case 
publicly,  because  it  recurred  to  him,  from  the  ex- 
perience he  had  had  on  this  circuit,  that  a  some- 
what lax  notion  was  getting  into  the  minds  of 
people,  and  that  shortly  there  would  b^  no  such 
thing  as  a  conviction  for  murder ;  that  whenever  \ 
there  appeared  any  heat  of  blood,  or  any  slight  \ 
provocation,  it  would  be  considered  only  as  a' 
case  of  manslaughter,  and  he  could  not  avoid ' 
thinking  that  the  frequency  of  this  offence  arose ' 
in  some  measure  from  that  lax  notion.     It  was 
not  in  every  case  of  provocation  that  made  the 
charge  that  of  manslaughter  only.    The  law  that 
took  into  consideration  and  made  allowance  for 
human  infirmity,  did  not  allow  for  the  intempe- 
rate or  improper  indulgence  of  passion ;  it  was 
not  because  the  blood  was  warmed  chat  the  offence 
was  to  be  excused ;  if  so,  there  would  be  one 
law  for  the  cool-blooded  man,  and  another  for 
the  passionate  person.    This  could  not  be.    The 
nature  of  the  implement  used  ought  to  be  consi- 
dered; because,  if  he  took  a  weapon  which  mustj 
produce  death,  the  law  considered  he  intended 
what  he  knew  must  take  place,  and  that  he  in- 
tended to  destroy  the  life  of  the  party.    If  a  man 
took  a  loaded  gun  and  levelled  it  at  an  indivi- 
dual, that  was  a  different  thing  to  a  man  taking 
a  switch  stick.     If  in  the  heat  of  blood  he  took 
a  stick,  and  used  it,  he  might  do  so  without  in- 
tending to  produce  serious  injury ;  but  if  he  took 
a  drawn  sword  or  a  loaded  gun,  and  ran  one 
through  the  heart  of  a  party,  or  fired  the  other  at 
his  head,  it  was  idle  to  say  that  he  had  not  an 
intention  to  hurt  the  person.     He  would  now 
bring  their  attention  to  a  number  of  cases — six  in 
number,  and  including  twelve  prisoners  against 
whom  bills  would  be  presented.     He  did  not 
know  in  what  shape,  or  how  many  charges  would 
be  made, 'but  some  were  committed  for  taking 
part  in  an  unlawful  assembly,  and  others  for  using 
seditious  .words,  and  for  conduct  intending  to 
excite  people  to  a  breach  of  the  peace  and  viola- 
tion of  their  duty.     The  charge  against  five  or 
six  was  for  firing  a  pistol  at  a  person  of  the  name 
of  Bcngough,  one  of  the  police  engaged  for  the 
purpose  of  suppressing  the  practice  of  these  per- 
sons waiting  together.     To  speak  generally,  for 
he  did  not  mean  to  go  into  particulars,  it  ap- 
neared  from  the  depositions,  that  in  the  month  of 
May,  and  at  different  times,  some  of  the  towns  in 
this  county  were  under  a  good  deal  of  excitement, 
occasioned  by  persons  assembling  calling  them* 
es  Chartists.     These  persons  assembled  in 


great  numbers,  and  violent  language  was  used, 
and  considerable  aUum  was  felt.  The  magis- 
trates acted  with  great  promptness,  and  with  the 
assistance  of  special  constables  and  a  police  force 
peace  was  preserved ;  and  in  the  end  probably 
they  would  find  that  nothing  did,  in  met,  take 
place  in  this  county  that  would  go  beyond  the 
offence  of  an  unlawful  assembly.  It  did  not  ap- 
pear that  the  parties  were  suffered  to  go  to  the 
extent  of  rioting,  or  that  any  damage  to  life  or 
property  had  taken  place ;  that  nothing  did,  in 
fact,  occur,  with  the  single  exception  of  the 
firing  of  the  pistol;  but  this,  when  examined 
into,  was  of  less  importance  than  at  first  might 
be  imagined.  He  must  in  the  first  place  say, 
that  the  public  was  not  the  less  indebted  to  those 
gentlemen,  but  the  more  indebted  to  the  magis- 
trates, who,  by  the  promptness  with  which  they 
acted,  prevented  these  things  from  coming  to  a 
great  head,  and  it  was  not  to  be  aaid  that  too 
much  had  been  made  of  it,  because  a  great  deal 
had  been  prevented.  If  these  gentlemen  had 
been  remiss^  and  not  acted  in  the  way  they  had 
done,  in  all  probability  great  mischief  would  have 
ensued,  which  had  now  been  preyented.  With 
regard  to  the  law  there  was  not  much  difiicolty. 
Any  assembly,  where  people  met  together  in 
great  numbers,— where  they  met  together  under 
such  circumstances,  and  exhibiting  such  conduct, 
either  by  the  use  of  arms,  by  the  use  of  seditious 
or  violent  language;  or  threatening  language,  by 
the  use  even  of  strong  gestures,  as  against  those 
who  were  concerned  in  the  preservation  of  the 
peace, — anything  of  that  kind  was  by  law  con- 
sidered an  unlawful  assembly.  They  might  pro- 
bably have  some  common  design  in  meeting,  that 
common  design  being  an  unlawful  one,  but  they 
were  resisted,  and  parted  yolnntarily  or  by  com* 
pulsion,  before  the  design  was  carried  into  effect, 
so  that  there  was  not  a  riot,  or  even  a  rout:  there 
might  be  no  force,  but  still  the  mere  fiict  of  as- 
sembling together  under  such  circumstances  con- 
stituted an  unlawful  assembly.  The  law  deemed 
it  necessary  to  prevent  the  first  tendency  to  a 
breach  of  the  peace.  It  was  better  to  stop  those 
things  in  the  beginning  than  suffer  them  to  gain 
a  head.  They  would  remember,  however,  that 
in  addition  to  the  number  of  persons,  and  the 
common  and  unlawful  design  they  had  in  view, 
there  must  be  such  circumstances  in  their  beha- 
viour as  were  calculated  to  inspire  terror  and 
alarm.  It  was  not  enough  if  persons  met  and 
conducted  themselves  peaceably,  although  you 
might  believe  something  would  occur,  but  you 
must  find  such  an  indication  on  their  part,  either 
by  language  or  by  their  being  armed,  or  in  some 
other  way  calculated  to  inspire  among  reasonable 
people  terror  and  alarm.  That  was  the  only  ob- 
servation it  was  necessary  to  make  on  the  point 
of  law.     They  would  be  satisfied  that  there  had 


Digitized  by 


Google 


Wutem  Circuit. 


208 


been  a  meeting  of  considerable  ntunbera,  with  a 
common  and  unlawful  design  to  excite  terror  and 
alarm.  When  they  were  satisfied  there  had  been 
such  a  meeting,  they  would  address  their  atten^on 
to  see  whether  the  evidence  attached  this  to  the 
particular  person  charged  The  rule  of  law  was 
clear.  It  was  not  necessary,  in  order  to  fix  a 
person  with  belonging  to  an  unlawful  assembly y 
that  he  should  be  proved  to  have  used  violent 
language,  or  to  have  taken  an  active  part.  // 
11705  enough  to  be  one  of  those  actually  joining 
the  meeting,  adding  his  strength  and  presence 
to  increase  the  numbers — being  there  and  not 
taking  part  against  their  common  purpose, 
swelling  the  number  and  increasing  the  danger ; 
and  every  one  who  considers,  will  see  how  right  it 
is  that  the  law  should  be  so,  because  every  person 
who  joined  an  assembly  increased  the  terror  and 
danger^  and  the  mischief  of  such  an  assembly.  It 
was  necessary  therefore  to  establish,  that  the  as- 
sembly was  of  the  nature  and  description  he  had 
mentioned.  Then,  if  every  one  of  these  prisoners 
were  present  not  taking  part  to  prevent  it,  he  be- 
came a  criminal  participator;  and,  of  course,  if  a 
conviction  should  take  place,  in  apportioning  the 
punishment,  one  should  look  carefully  to  see  the 
particular  evidence  against  each  person;  but  for 
the  constitution  of  the  ofience  his  presence  is 
quite  enough.  So  much,  for  the  present,  upon 
that  part  of  the  charge.  There  would  also  be 
presented  to  them  the  charge  of  using  seditious 
language.  The  persons  who  use  language  of 
this  sort,  if  the  case  was  brought  home,  stood 
morally  in  a  greater  degree  of  responsibility  than 
those  who  merely  assembled  together,  for  they 
were  the  cause  of  the  whole.  It  was  seditious 
language  to  treat  the  Queen,  the  constituted  autho- 
rities, the  great  body  of  Parliament,  the  Ministers 
of  the  State,  the  landed  proprietors,  or  any  per 
sons  charged  with  the  administration  of  the  law — 
to  treat  these  persons  with  disrespect  and  con 
tumely,  constituted  the  use  of  seditious  language; 
and  if  they  were  satisfied  that  that  was  brought 
home  to  any  of  these  persons — that  at  this  meet' 
ing  he  had  endeavoured  to  induce  the  crowd  to 
acts  of  violence,  to  disafiect  their  minds  from  the 
constitution,  he  had  stated,  the  ofience  was  clearly 
made  out,  and  they  would  find  the  bill.  Having 
said  thus  much  with  regard  to  the  particular 
ofience,  and  stated  what  he  thought  to  be  the 
duty  of  the  magistrates — because,  so  far  as  his 
opinion  went,  he  had  commended  them — it  was 
hardly  necessary  to  say  that  it  was  the  duty  of 
the  magistrates  to  exert  themselves  promptly  to 
put  anything  of  that  kind  down ;  he  need  not 
wait  for  reading  the  Riot  Act — he  might  stop  it 
in  the  first  instance ;  and  that  which  he  might  do 
of  himself,  gave  him  also,  of  course,  in  reason 
and  law,  the  right  to  call  for  the  assistance  of  all 
her  Majesty's  subjects  ;  and  if  he  had  aright  to 


call  upon  them  for  assistance  to  suppress  the  un- 
lawful assembly,  it  was  the  dutv  of  those  persons 
who  were  called  upon,  to  come  forward  and  render 
assistance,  and  if  that  peaceful  assistance  failed, 
then  it  was  the  duty  of  the  magistrate  to  call  for 
the  aid  of  the  military — a  recourse  never  to  be 
resorted  to  but  from  necessity,  and  then  the  larger 
the  force  the  better,  and  the'  sooner  it  was  put 
down,  the  more  merciful  was  the  proceeding. — 
Now  these  ofiences  having  taken  place,  and  the 
parties  being  here  to  be  charged,  if  the  guilt  was 
brought  home  to  them,  the  law  must  take  its 
course,  whether  it  might  be  presumed  they  were 
deluded  or  not :  if  the  law  was  broken,  of  course 
the  law  must  be  vindicated,  and  every  judge 
would  be  reprehensible  if  he  did  not  deal  with 
them  so  as  to  prevent  a  recurrence  of  such  scenes 
in  this  and  other  counties :  bat  it  was  far  more 
desirable  to  prevent  a  recurrence  of  these  things — 
to  prevent  rather  than  to  punish ;  and  it  was  pro- 
bable, that  whoever  heard  what  had  taken  place, 
would  see  it  was  great  ignorance  and  great  error 
on  the  part  of  those  who  acted  under  that  extreme 
delusion,  on  subjects  one  had  hoped  at  this  time 
of  day  were  better  understood  than  they  appeared 
to  be.     The  notion  of  their  having  any  right  to  a 
division  of  property — that  all  mankind  should  be 
equal  in  station  and  property — was  a  vision  one 
would  think  impossible  any  one  could  now  en- 
tertain.    Let  any  person  examine  and  use  his 
own  common  sense — look  among  people  in  his 
ovm  situation — that  equality  would  be  unconsti- 
tutional.    Make  people  equal  to  day,  the  difie- 
rence  of  bodily  strength,  of  fnental  strength,  and 
in  habits  of  industry,  would  make  them  all  une- 
qual to-morrow.    But  when  they  said  that,  don't 
let  them  be  reading  lectures  to  others  without 
endeavouring  to  assist  them,  and  if  any  unfair 
grievance  pressed  upon  them,  let  them  all  do  what 
they  could  to  render  them  their  aid.    He  thought 
we  were  much  disposed  to  boast  of  the  exertions 
we  made  in  the  cause  of  charity,  and  with  the 
view  of  educating  and  relieving  the  wants  of  the 
lower  orders ;  and  he  hoped  we  had  some  right  to 
say  we  did  so,  but  we  could  not  do  too  much  in 
making  ourselves  acquainted  with  their  state,  and 
we  should  consider  that  we  still  had  a  great  deal 
to  do  by  way  of  education.     It  was  the  duty  of 
us  all  to  set  oqr  shoulders  to  the  wheel,  and  do 
what  we  could  for  that  purpose;  and  this  circum- 
stance was  never  to  be  lost  sight  of.     We  had 
been  for  some  time  doing  what  we  could :  the 
extent  to  which  education  had  gone,  and  certainly 
so  far  as  had  been  ascertained,  education  had  not 
produced  the  satisfactory  result  that  we  were  led 
to  expect  some  25  years  ago.     He  did  not  be- 
lieve, if  they  examined  the  reports  of  crime  in 
difi^erent  counties,  and  the  statements  they  had 
from  the  difierent  gaolers,  where  care  was  now 
taken  to  ascertain  the  degree  of  information  per- 
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sons  had  obtained,  it  would  not  be  found  that 
the  best  educated  were  always  the  least  guilty. — 
God  forbid  that  he  should  say  anything  against 
education,  for  he  believed,  if  one  thing  more  than 
another  produced  happiness,  it  was  the  wide  and 
deep  diffusion  of  education  through  the  breadth 
and  depth  of  the  land — if  educatiou  was  properly 
understood^but  it  must  be  education  founded 
on  sound  principles  of  religion ;  but  if  you  taught 
people  science  and  mechanics,  and  neglected  that 
which  was  more  essential,  then  all  was  a  radical 
and  fundamental  error.  They  must  exert  them- 
selves in  giving  the  means  of  religious  instruc- 
tion,  if  they  meant  to  meet  the  injuries  now 
pressing  upon  us.  In  this  country  there  was 
great  mequality  in  station — there  were  great 
riches  drawn  into  dose  approximation  with  great 
power.  Education  had  gone  far  enough  for 
people  to  understand  what  the  meaning  was  of 
physical  power,  and  if  it  was  meant  to  make  that 
physical  power  turn  to  the  right  account,  you 
must  combine  the  education  that  you  gave  with 
the  inculcation  of  religious  principles.  He  had 
taken  the  liberty  of  making  these  observations, 
going  perhaps  beyond  the  duties  of  a  Judge,  but 
the  occasion  seemed  to  him  to  warrant  them,  and 
they  were  not  so  much  addressed  to  the  grand 
jury  as  to  those  around. 


NORTHERN  CIRCUIT.— JWy  16. 

York, — Civil  Side. 

Before  Coltman,  J. 

Peace  tJ.  Eastwood. 

Lessee  of  Game  upon  a  Manor  whether 
Lessee  of  the  Land  also^  so  as  to  maintain 
Trespass, 

This  was  an  action  of  trespass  alleged  to  have 
been  committed  on  the  plaintiff's  close,  and  for 
taking  certain  dead  grouse  from  his  gamekeeper 
at  Melton,  in  the  West  Riding.  "Die  plaintiff 
was  lessee,  under  the  Lord  of  the  Manor,  of  the 
game  upon  it.  On  the  12th  of  August,  1837, 
the  plaintiff  sent  his  gamekeeper  on  the  field  in 
question  to  shoot  grouse.  The  defendant  met 
him  there,  and  asked  if  he  had  shot  any;  to 
which  the  gamekeeper  answered  in  the  affirma- 
tive, llie  defendant  then  demanded  them  of 
him.  The  demand  was  refused,  and  the  de< 
fendant  said  he  should  be  strong  enough  soon  to 
take  them.  Some  time  after  he  returned,  ac- 
companied by  some  other  persons,  when  the  de- 
mand and  refusal  were  repeated,  upon  which  a 
scuffle  ensued.  The  defendant  succeeded  in 
bearing  off  two  grouse  in  triumph  ;  the  rest  were 
torn  to  pieces  in  the  struggle.     It  turned  out 


that  the  plaintiff  was  not  lessee  of  the  land,  but 
only  of  the  game.  On  this  the  learned  judge 
ruled  that  he  could  not  recover  for  the  trespass, 
but  only  for  the  game. 

Mr.  Alexander  thought  the  measure  of  da- 
mages would  be  small,  as  it  was  only  to  try  the 
rights  of  the  parties,  and  not  for  damages,  that 
the  action  was  tried. 

The  jury  returned  a  verdict  for  the  plaintiff 
as  to  the  taking  of  the  game — damages  It. 


Storm  v,  Millar. 

Landlord  and  Tenant. — Custom  to  Stub 
where  the  land  would  befit  for  cultivation 
— Right  of  a  Tenant  after -notice  to  quit 
TO  cut  whins  and  sell  them  for  his  omn 
benefit. 

The  plaintiff  was  landlord  of  the  defendant, 
and  brought  this  action  to  recover  damages  for 
mismanaging  the  land,  of  which  he  was  the 
tenant,  and  for  cutting  and  selling  whins. 

It  appeared  that  in  the  autumn  of  1838  the 
plaintiff  gave  the  defendant  notice  to  quit,  and 
in  contemplation  of  that  event  he,  about  Christ* 
mas,  began  to  cut,  from  a  field  of  about  twenty 
acres,  the  whins,  which  were  described  as  being 
very  fine,  and  sold  them,  to  the  amount  of  about 
200  tons,  to  Mr.  Campion,  proprietor  of  the 
alum  works  in  Filingdale,  near  Whitby,  to  he 
used  in  the  manufacture  of  alum,  for  which  pur- 
pose they  are  sought  for  the  country  round.  The 
cutting  was  not  denied,  but  was  justified  as  a 
right.  On  the  other  hand,  the  plaintiff  con- 
tended, that,  by  a  custom  of  the  country,  the 
tenant  had  only  a  right  to  sell  when  he  cleared 
the  land,  root  and  branch,  for  tillage. 

Several  of  the  witnesses  of  the  plaintifiT,  on 
cross-examination,  stated  that  they  had  cut  and 
sold  whins  without  stubbing ;  and  others  spoke 
of  a  custom  which  limited  the  stubbing  to  cases 
where  the  land  was  fit  for  cultivation  when 
cleared.  But  all  agreed  that  it  would  be  much 
more  expensive  to  clear  the  roots  out  after  the 
top  was  cut  away,  than  by  taking  the  whole  to- 
gether. It  was  also  alleged,  that  the  defendant 
had  taken  the  mud  (rom  a  pond,  and  put  on 
land  of  another  person. 

Coltman,  J.  said,  that  there  was  some  evi- 
dence of  a  custom  to  stub  where  the  land  would 
be  fit  for  cultivation,  and  it  had  been  stated  that 
half  of  this  field  was  so,  and  the  other  half  would 
be  more  profitable  for  pasture  than  to  continue 
in  whins.  Verdict  for  the  plaintiff,  damages 
£1.  10*. 
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COURT  OP  EXCHEQUER.— /Mne  12. 


liBW    GENERAL  ORDBR8. 

The  Court  doth  hereby  order  aiid  direct  in 
manner  following: — that  is  to  say, 

1 .  That  every  person  to  whom,  ill  any  cause 
or  matter  pending  in  this  court,  any  sum  of 
money  or  any  costs  have  been  ordered  to  be  paid, 
shall,  after  the  lapse  of  one  month  from  the  time 
when  such  order  for  payment  was  duly  passed 
and  entered,  be  entitled  by  his  derk  in  court  to 
sue  out  one  or  more  writ  or  writs  of  fieri  facias, 
or  writ  or  writs  of  elegit,  of  the  form  hereinafter 
stated,  or  as  near  thereto  as  the  circumstances  of 
the  case  may  require. 

2.  That  upon  every  such  order  hereafter  to  be 
entered,  the  entering  clerk  shall,  at  the  request  of 
the  party  leaving  the  same,  mark  the  day  of  the 
month  and  year  on  which  the  same  shidl  be  so 
left  for  entry ;  and  no  writ  of  fieri  facias  or  elegit 
shall  be  sued  out  upon  any  such  order,  unless  the 
date  of  such  entry  shall  be  so  marked  thereon  as 
aforesaid. 

3.  That  such  writs,  when  sealed,  shall  be  de- 
livered  to  the  sheriff  or  other  officer  to  whom  the 
execution  of  the  like  writs  issuing  out  of  the  su- 
perior courts  of  common  law  belongs,  and  shall 
be  executed  by  such  sheriff  or  other  officer  as 
nearly  as  may  be  in  the  same  manner  in  which  he 
doth  or  ought  to  execute  such  like  writs ;  and 
such  writs,  when  returned  by  such  sheriff  or  other 
officer,  shall  be  delivered  to  the  clerks  in  court 
by  whom  respectively  they  were  sued  out,  or  be 
left  at  their  respective  seats,  and  shall  thereupon 
be  filed  as  of  record  in  this  court.  And  that  for 
the  execution  of  such  writs,  such  sheriff  or  other 
officer  shall  not  take  or  be  allowed  any  fees  other 
than  such  as  are  or  shall  be  from  time  to  time 
allowed  by  lawful  authority,  for  the  execution  of 
the  like  writs  issuing  out  of  the  superior  courts 
of  common  law. 

4.  That  if  it  shall  appear  upon  the  return  of 
any  such  writ  of  fieri  f&cias  as  aforesaid,  that  the 
sheriff  or  other  officer  hath  by  virtue  of  such  writ 
seized,  but  not  sold,  any  gopds  of  the  person  or- 
dered to  pay  such  sum  of  money  or  costs  as  afore- 
said, the  person  to  whom  such  sum  of  money  or 
costs  is  payable,  shall  immediately  after  such  writ 
with  such  return  shall  be  filed  as  of  record,  be  at 
liberty  by  his  clerk  in  court  to  sue  out  a  writ  of 
venditioni  exponas  in  the  form  hereinafter  stated, 
or  as  near  thereto  as  the  circumstances  of  the  case 
may  require. 

.5.  That  on  every  such  writ  of  fieri  facias  and 
elegit  so  to  be  issued  as  aforesaid,  there  shall  be 
endorsed  the  words,  '*  By  the  Court,"  and  also 
thereunder  the  calling  and  place  of  residence  of 
the  party  against  whom  such  writ  shall  be  issued, 
and  also  the  name  and  residence,  or  place  of  busi- 


ness, of  the  solicitor  at  whose  instance  the  same 
shall  be  issued,  and  the  name  of  the  clerk  in 
court  issuing  the  same ;  and  that  every  such  writ 
be  also  endorsed  for  the  sum  to  be  levied,  costs 
of  writ,  sheriff's  poundage,  &c.  according  to  the 
forms  used  upon  like  wnts  issuing  out  of  the  su- 
perior courts  of  common  law. 

6.  That  for  every  such  writ  of  fieri  facias  or 
venditioni  exponas  so  to  be  issued  as  aforesaid, 
there  shall  be  allowed  to  the  clerk  in  court  issuing 
the  same,  the  sum  of  I  S$,  Id.,  and  for  every 
such  writ  of  elegit  the  sum  of  jCl .  IO5. ;  and  that 
there  be  allowed  to  the  solicitor,  at  whose  instance 
any  such  writ  of  fieri  facias,  elegit,  or  venditioni 
exponas,  shall  be  issued,  the  sum  of  6s.  Sd.  for 
instructions  for  the  said  writ,  and  that  there  be 
also  allowed  to  such  solicitor  the  further  sum  of 
65.  Sd.  for  attending  to  procure  a  warrant,  and 
for  attending  to  instruct  the  officer  charged  with 
the  execution  of  such  writ. 


FORMS  OF  WRITS. 

No.  I. 

Writ  of  Fieri  Fticias,  on  a  Decree  or  Order 
of  the  Court  of  Exchequer  for  Payment 
of  Money. 

Victoria,  by  the  mce  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith.     To  the  sheriff  of 
greeting. 

We  command  you  that  of  the  goods  and 
chattels  of  C.  D.  in  your  bailiwick  you  cause  to 
be  made  the  sum  of  ,  which  lately  before 

us  in  our  Court  of  Exchequer  at  Westminster,  in 
a  certain  cause,  or  certain  causes  (as  the  case 
may  be)  wherein  A.  B.  is  plaintiff,  and  C.  D.  is 
defendant,  or,  in  a  certain  matter  there  depending, 
intituled,  '*  In  the  matter  of  £.  F."  (as  the  case 
may  be),  by  a  decree  or  order  (as  the  case  may 
be)  of  our  said  court,  bearing  date  the  day 

of  was  decreed  or  ordered  (as  the  case 

may  be)  to  be  paid  bv  the  said  C.  D.  to  A.  B. 
And  that  of  the  sooas  and  chattels  of  the  said 
CD.  in  your  bam  wick,  you  further  cause  to  be 
made  interest  upon  the  said  sum  of  ,  at  the 

rate  of  £4.  per  centum  per  amium,  from  the 
day  of  *.     And  tnat  you  have  that  money 

and  interest  before  us,  in  our  said  court,  imme- 
diately after  the  execution  hereof,  to  be  paid  to 
the  said  A.  B.  in  pursuance  of  the  said  decree  or 
order  (as  the  case  may  be).  And  that  you  do 
all  sucn  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign,  you  are  authorized  and 
requirea  to  do  in  this  behalf ;  and  in  what  man- 


*  The  day  on  which  the  decree  or  order  was  made, 
or,  if  that  were  prior  to  the  Ist  October,  1638,  sa: 
"  from  the  Ist  day  of  October,  1688." 
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ner  you  shall  have  executed  this  our  writ,  make 
appear  to  us  in  our  said  court  immediately  after 
the  execution  thereof.  And  have  there  then  this 
writ.  Witnes  James  Lord  Abinger,  at  West- 
minster, the  day  of  *,  in  the 
year  of  our  reign. 

No.  II. 

Writ  of  Fieri  Facias,  on  a  Decree  or  Order 
of  iiie  Court  of  Exchequer  for  Payment 
of  Money  ana  Interest, 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Irehmd  Queen, 
Defender  of  the  Faith.     To  the  Sheriff  of 
greeting. 

We  command  you  that  of  the  goods  and  chat- 
tels of  C.  D.  in  your  bailiwick,  you  cause  to  be 
made  the  sum  of  ,  and  also  interest  thereon 
at  the  rate  of  j£4.  per  centum  per  annum,  from 
the         day  of  ,t  which  said  sum  of  money 

and  interest  were  lately  before  us,  in  our  Court  of 
Exchequer  at  Westminster,  in  a  certain  cause,  or 
certain  causes  (as  the  case  may  be),  wherein  A. 
B.  is  plaintiff,  and  C.  D.  is  defendant,  or  in  a 
certain  matter  there  depending,  intituled,  *'  In 
the  matter  of  £.  F.''  (as  the  case  may  be)  by  a 
decree  or  order  (as  the  case  may  be)  of  our  said 
court,  bearing  date  the  day  of        ,  decreed 

or  ordered  (as  the  ca^e  may  be)  to  be  paid  by 
the  said  C.  D.  to  A.  B.,  and  that  you  have  that 
money  and  interest  before  us,  in  our  said  court, 
immediately  after  the  execution  hereof,  to  be  paid 
to  the  said  A.  B.  in  pursuance  of  the  said  decree 
or  order  (as  the  case  mav  be).  And  that  you 
do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign,  you  are  authorised  and 
required  to  do  in  this  behalf;  and  in  what  man* 
ner  you  shall  have  executed  this  our  writ,  make 
appear  to  us  in  our  said  court  immediately  after 
the  execution  thereof.  And  have  there  then  this 
writ.     Witness,  &c. 


COURT  OF  COMMON  FLEAS,  DURHAM 
2  Vict.  cap.  XVI. 

An  Act  for  improvirw  the  Practice  and 
Proceedings  of  the  Court  of  Pleas  of  the 
County  Palatine  of  Durham  and  Sad^ 
berge.    [June  14,  1839.] 

(Continued  from  p.  191.) 
XXVII.  Provided  always,  and  be  it  enacted. 
That  neither  of  the  said  Courts  of  Queen's  Bench 
or  Court  of  Justiciary  shall  in  any  case  proceed 
against  or  punish  any  person,  nor  shall  any  such 
person  be  liable  to  any  action,  for  having  made 
default  by  not  appearing  to  give  evidence  m  obe* 


•The  day  on  which  the  writ  i 

t  The  day  mentioned  in  the  order. 


dience  to  any  writ  of  subpoena  or  other  process 
for  that  purpose  issued  under  the  authority  of 
this  Act,  unless  it  shall  be  made  appear  to  the 
Court  that  a  reasonable  and  sufficient  sum  of 
money  to  defray  the  expences  of  coming  to  give 
evidence,  and  of  returning  from  giving  such  evi* 
deuce,  had  been  tendered  to  such  person  at  the 
time  when  such  writ  of  subpoena  or  other  pro- 
cess was  served  upon  such  person. 

XXVIIL  And  be  it  enacted.  That  in  all  cases 
where  final  judgment  shall  be  obtained  in  any 
action  or  suit  in  the  said  Court  of  Pleas  ai 
Durham,  and  also  in  all  cases  where  any  role  or 
order  shall  be  made  by  the  said  Court  of  Pleas 
at  Durham,  whereby  any  sum  of  money,  or  any 
costs,  charges,  or  expences,  shall  be  payable  to 
any  person,  it  shall  be  lawful  for  the  judges  of 
any  of  her  Majesty's  Superior  Courts  of  Record 
at  Westminster,  upon  the  application  of  any 
person  who  at  the  time  of  the  commencement  oi 
this  Act  shall  have  recovered,  or  who  shall  at 
any  time  thereafter  recover,  such  judgment,  or 
to  whom  any  money  or  costs,  charges,  or  ex- 
pences shall  be  payable  by  such  rule  or  order  as 
aforesaid,  or  upon  the  application  of  any  person 
on  his  behalf,  and  upon  the  production  of  the 
record  of  such  judgment,  or  a  transcript  thereof, 
or  upon  the  production  of  such  rule  or  orders 
such  record  or  transcript  thereof,  or  rule  or  order, 
as  the  case  may  be,  being  respectively  under  the 
signature  of  the  Prothonotarv  of  the  said  Court 
of  Pleas  of  Durham,  or  his  deputy,  to  order  and 
direct  the  judgment,  or,  as  the  case  may  be,  the 
rule  or  order  of  the  said  Court  of  Pleas  at  Dur- 
ham to  be  remdved  into  the  said  Superior  Court, 
and  immediately  thereon  such  judgment,  rule,  or 
onler  shall  be  of  the  same  force,  charge,  and 
effect  as  a  judgment  recovered  in,  or  a  rule  or 
order  made  by  such  Superior  Court;  and  all 
proceedings  shall  and  may  be  immediately  bad 
and  taken  thereupon,  or  by  reason  or  in  conse- 
quence thereof^  as  if  such  judgment  so  reco- 
vered, or  rule  or  order  so  made,  had  been  ori- 
ginally recovered  in  or  made  by  the  said  Supe- 
rior Court  at  Westminster ;  and  all  the  reason- 
able costs  and  charges  attendant  \ipon  such 
application  and  removal  shall  be  recovered  in 
liJce  manner  as  if  the  same  were  part  of  such 
judgment,  rule,  or  order :  Provided  always,  that 
no  such  judgment,  rule,  or  order,  when  so  re- 
moved as  aforesaid,  shall  affect  any  lands,  tene- 
ments, or  hereditaments,  as  to  purchasers,  mort- 
gagees, or  creditors,  any  further  than  the  same 
would  have  done  if  the  same  had  remained  a 
lent,  rule,  or  order  of  the  said  Court  of 


'leas  at  Durham,  unless  and  until  a  writ  of  exe- 
cution thereon  shall  be  actually  put  into  the 
hands  of  the  sheriff  or  other  officer  appointed  to 
execute  the  same. 


(To  be  eontimied.) 
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XXII. 


Ah  Act  to  enable  Justices  of  Assize  on  their 
Circuits  to  take  Inquisition  of  all  Pleas 
in  tfte  Court  of  Exchequer  of  Pleas  n>kick 
*kaU  be  brought  before  them  without  a 
Special  Commission  for  that  purpose, — 
[/ii/y4,  1839.]     ' 

Wliereas  by  the  statute,  commonly  called 
"The  Statute  of  Westminster  the  Second," 
passed  in  the  thirteenth  year  of  the  reign  of 
Kfog  Edward  the  First,  the  justices  of  assize  on 
their  several  circuits  are  empowered  to  take  in- 
quisitions of  all  pleas  in  the  Courts  of  Queen's 
Bench  and  Common  Pleas;  and  whereas  it  is 
expedient  to  extend  the  said  power  to  pleas  in 
the  Court  of  Exchequer,  in  order  to  put  an  end 
to  the  practice  which  has  hitherto  obtained  of 
issuing  a  separate  commission  from  the  said 
court  upon  each  record  brought  therefrom  before 
the  judges  of  assize :  Be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  that  from  and  afler  jbe  passing  of  this 
Act,  it  shall  be  lawful  for  all  justices  of  assize, 
and  they  are  hereby  authorized  and  empowered, 
on  their  respective  circuits,  to  try  causes  and 
take  inquisitions  of  pleas  pending  in  the  Court 
of  Exchequer  of  Pleas  which  shall  be  brought 
before  them,  and  to  proceed  thereon  in  hke 
manner  as  they  can  or  may  do  in  respect  of 
causes  and  pleas  pending  in  the  Courts  of 
Queen's  Bench  and  Common  Pleas  under  and 
by  virtue  of  the  said  Act,  or  by  any  other  law, 
statute,  or  usage  whatsoever ;  and  that  it  shall 
not  be  necessary  hereafter  to  issue  any  commis- 
sion from  the  said  Court  of  Exchequer  of  Pleas 
for  that  purpose. 


EEVIEW  OF  NEW  BOOKS. 

The  Cabinet  Library  of  scarce  and  cele 
brated  Tracts^  No.  9 — Law  Series,  Vol. 
2,  Part  1,  price  Is.  6d. — Warnkonig's 
ANALYSIS  of  Sayigmy's  Treatise  on  the 
Law  of  Possession.  Edinburgh :  Thomas 
Clark.  London  :  Simpkin  and  Marshall ; 
Hamilton  and  Adams.  1839. 

A  Reviewer  has  a  difficult  task,  when  he 
attempts  at  reviewing  the  disjointed  part  of 
an  Author's  work,  written  upon  a  particular 
subject ; — that  subject  may  or  may  not  be 


well  written  ;  in  either  case,  an  honest  judg- 
ment cannot  be  passed  upon  the  entire 
work,  indeed,  it  would  be  an  insult  to  the 
public,  to  praise,  or  condemn,  a  whole  work, 
merely,  because  one  article  happened  to  be 
well  or  ill  written. 

The  number  before  us,  professes  to  be  an 
Analysis  of  iff.  Von  Savigny*s  Treatise  on 
Possession,  according  to  the  Roman  Law, 
and  explains  the  method  pursued  by  that 
Author. 

The  first  chapter,  entitled,  Notion,  or  Idea 
of  Possession,  is  intended,  to  give  a  precise 
idea,  of  the  signification,  presented  by  the 
words  possessio  wad  possidere,  in  the  different 
texts  of  the  Roman  Law. 

The  second  chapter  treats  of  the  means  of 
ACQUIRING  POSSE  ssio,  or  of  the  conditions 
NECESSARY  TO  SUCH  ACQUISITION,  namely, 
the  real  apprehension  of  the  thing  (Jlactum 
possessionis),  and  the  intention  to  possess  or 
appropriate  the  thing  (animus  possidendt). 

The  third  chapter  is  the  Loss  of  Posses- 
siON,  either  by  some  act  or  the  will. 

The  fourth  chapter  contains  the  theory  of 
Interdicts,  or  of  the  actions  introduced  for 
the  guaranty  of  possession.  The  origin — 
the  true  end — and  the  nature  of  these  pos- 
sessory actions,  and  the  procedure  in  rela- 
tion to  them. 

The  fifth  chapter  is  devoted  to  the  Quasi- 
possession^  of  personal  and  real  servitudes, 
and  of  other  rights  of  the  same  nature.  And 
the  sixth .  chapter  explains  the  different 
modifications  which  the  Roman  law  has  un- 
dergone by  thejgeneral  laws  of  Oerraany ;  and 
concludes  with  this  observation — ^That  the 
basis  of  the  system  of  the  Roman  laws  in 
the  matter  of  possession,  still  subsists  in  the 
common  law  of  Germany;  and  conse- 
quently, that  the  principles,  contained  in  the 
titles  and  fragments  of  the  Corpus  Juris 
Romani  are  still  applicable  in  practice. 

The  difficulties  of  the  matter  of  possession 
is  regarded  by  all  the  interpreters  as  one  of 
the  most  obscure  and  intricate  subjects  of  the 
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Roman  Legislation,  and  tbe  Treatise  of  M. 
de  Savignj  has  enjoyed  a  high  reputation 
among  Foreign  Jurisconsults — his  exposition 
is  luminous — his  style  concise — and,  in  a 
few  words  includes  many  ideas.  For  The 
Analysis  we  will  give  the  words  of  the  Pro- 
fessor. "  It  will  be  very  difficult  within 
the  limits  prescribed  by  the  nature  of  this 
collection,  to  give  the  reader  a  just  idea  of 
the  system  of  M,  Van  Savigny^  without 
causing  his  work  U>  lose  much  in  the  pro- 
cess of  analysis/'  And  we  will  add,  that 
those  who  wish  to  make  themselves  ac- 
quainted with  the  Old  Roman  Law  of  Pos- 
session, cannot  do  better  than  read  this 
number ;  and  if  the  second  part  be  written 
as  fiuthful  to  the  text  of  M.  Von  Savigny  as 
the  present,  the  whole  will  be  a  desirable 
acquisition  to  a  library,  though  we  can  say 
nothing  for  its  practical  utility  in  England, 


BuKittrM  of  tiir  Courtis^ 

COURT  OF  CHANCERY. 

Appbal8« — Bacon  v.  Jones,  appeal  part  heard 
— Rishton  v.  Cobb,  appeal. 

Causes. — Sawaid  v.  Mscdonald,  by  order — 
Portman  v.  Mills,  further  directions,  by  order — 
Gompectz  v.  Ansdell,  ditto— Heap  v.  naworth. 

VICB-CHANCBLLOR'S  COURT. 

Short  Causes ;  after  the  Short  Causes,  Un- 
opposed Petitions;  after  the  Petitions,  Causes 
by  order ;  after  the  Causes  by  order, 

Causbs. — Thompson  v.  Sears,  part  heard — 
Naylor  v.  Weatherall,  cause  and  petition— Ryan 
V.  kill,  two  causes— Cloake  v.  Roalfe,  ditto. 

ROLLS'  COURT. 

Lee  V.  Femie,  part  heard — Link  v.  Stullard — 
EBis  ▼.  Walmsley,  further  direction  and  costs — 
Hicks  V.  Keat,  exception — Hemmington  v.  Pin- 
kerton — Miller  v.  Little — Hall  ▼.  Lewis — Jones 
v.  Maurice — Stephen  v.  Wrench,  exception — 
Catom  V.  Smith,  further  direction  and  costs — 
Coisham  t.  Newland,  ditto. 

NOTICE  TO  CORRESPONDENTS. 

Scrutator.— We  have  no  leisure.— Nor  do 
we  see  the  necessity,  for  troubling  us,  to  inform 
you,  the  probable  result  of  an  Action,  which  ap- 


pears to  have  been  abandoned. — You  will  not 
give  your  time  away  to  your  dienta,  and  starve 
yourself;  and  yet  you,  with  many  others,  expect 
us  to  do  so.  Indeed,  some  have  endeavoured  to 
niak»  us  the  stalking  horse  to  fill  their  own 
purses.  We,  however,  notice  your  Apologv, 
and  will  for  once  step  out  of  our  way. — ^The 
Legal  Estate  will  prevail  The  want  of  regis- 
tration will  not  avoid  a  Deed  as  between  the 
parties  themselves.  Its  priority  is  only  post- 
poned to  subseouent  incumbrancers  who  shall 
have  registered  their  Deeds. 


TO  SUBSCRIBERS. 

A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
scribers, postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  Publishers. 

Annual  Subscnption,  £\.  IOjt.,  to  be  paid  in 
advance. 


TDARRISTER'S  CLERK  WANTED. 
-^^  A  respectable  Young  Man,  a  good  and 
expeditious  writer,  and  accustomed  to  Law 
Writing,  who  will  make  himself  generally  useful, 
and  can  bring  a  good  character,  may  have  a  good 
permanent  situation.  Apply,  by  Letter  only, 
(post  paid),  to  A.  Y.  Messn.  Richards  and  Co. 
194,  Fleet  Street. 


PRECEDENTS  m  CONVEYANCING, 
-*-  adapted  to  the  present  State  of  the  Law^ 
with  Practical  Notes.  By  Thomas  Gbobgs 
Westbrk,  Esq.  F.R.A.S.,  of  the  Middle  Tem- 
ple, Author  of  the  Commentaries  on  the  Con- 
stitution and  Laws  of  England,  dedicatad»  hf 
special  command,  to  Her  Majesty ;  intended  a& 
a  continuation  of  Precedents  in  Convey- 
ancing, by  N.  Vallis  Bone,  Esq.  of  Lincoln's 
Inn,  Barrister-at-Law.  This  Part  wiU  contaiu 
Conditions  of  Sale  and  CoNraACXs. 
John  Richards  and  Co.  Law  Booksellers  and 
Publishers,  194,  Pleet  Street* 

The  Subscribers  to  ^  Bone's  Precedents  in 
Conveyancing,"  and  the  Profession,  are  respect- 
fully informed  by  Messrs.  John  Richards  and 
Co.  that  no  unnecessary  delay  shall  take  place  in 
completing  this  work* 


Printed  by  Oaoaaa  NoaxAir,  at  his  jmaitii(|.Q#cet 
29,  Maiden  Lane,  in  the  Parish  of  8t.  Paol,  Corent 
Garden,  In  tbe  Coaaty  of  Uiddtoiear;  «iid  Mb* 
lisbed  by  John  Biobarjds,  Lay  ^ooka^er,  194, 
Fleet  Street,  in  ttie  Pariah  of  St.  Dn)Mta<4a4Iie- 
West,  iatiie  dfeyoC  torfsa.  OeNriey,  Wk  Micr» 
1839.  ^^ 


Digitized  by 


Google 


Sit  HegKl  (Suilre. 


Vou.  IL] 


SATURDAY,  AUGUST  3,  1839. 


[No.  14. 


LEX  LOCI  DOMICILII. 

Part  I. 

In  Cases  of  Lboitimacy. 

The  Presumption  op  the  Legitimacy  of  a 

Child  born  in  lawful  Wedlock. 

{Continued  from  p.  194.^ 

TI7E  will  now  enter  upon  the  question  of 
Legitimacy. 
The  old  law  of  "  quatuor  maria'^  was  ex- 
ploded in  the  ease  of  Pendrell  v.  Pendrell, 
when   the  Court  determined  that  the  doc- 
trine of  being  rvithin  the  Jour  9eas  was  not 
to  take   place,  but  that  the  jury  were  at 
liberty  to  consider  of  the  point  of  access. 
The  issue  to  be  tried  was,  whether  the  plain- 
tiff was    heir-at-law   of  Thomas  Pendrell. 
It  was  admitted,  that  the  plaintiff's  father 
and  mother  were  married,  and  cohabited  for 
some  months ;  that  they  parted,  she  staying 
in  London,  and  he  going  into  Staffordshire ; 
that  at  the  end  of  three  years  the  plaintiff 
iras  bom ;  and  there  being  some  doubt  upon 
the  evidence,  whether  the  husband  had  not 
)een  in  London  within  the  last  year,  that 
'act  was  for  trial.     The  plaintiff  rested  at 
irst  upon  the  presumption  of  law  in  favour 
)f  legitimacy,  which  was  encountered  by 
trong    evidence    of  non-access;    and  the 
!^oart  a^eed  (Raymond,  C.  J.)  that  the  old 
loctrine  of  being  within  the  four  seas  was 
tot  to  take  place,  but  that  the  jury  were  at 
iberty    to   consider  of  the  point  of  access, 
,nd  they  found  against  the  plaintiff.    The 
Vol.  II. 


Chief  Justice  allowed  the  defendant  to  prove 
the  mother  to  be  a  woman  of  ill  fame(a),  but 
he  would  not  allow  the  mother's  declarations 
to  be  given  in  evidence  till  she  had  been 
called,  and  denied  them  upon  the  cross- 
examination  (b). 

Lord  Mansfield  said,  that  it  had  been 
solemnly  determined  by  the  delegates,  that 
where  the  child  is  bom  in  wedlock,  the  evi- 
dence or  declarations  of  the  parents  seem 
inadmissible  to  bastardize  such  issue  {c). 

We  will  turn  attentioAi  to  the  law,  as 
it  now  stands,  and  in  doing  so  we  think  that 
the  opinions  of  the  judges,  given  in  1811 
before  the  House  of  Lords,  upon  questioLS 
submitted  to  them  in  relation  to  the  Banbury 
Peerage  case,  will  best  answer  our  purpose 
of  explanation.  These  questions  were  as 
follow  : — 

1.  Whether  the  presumption  of  legiti- 
macy, arising  from  the  birth  of  a  child  dur- 
ing wedlock,  the  husband  and  wife  not  being 
proved  to  be  impotent,  and  having  opportu- 
nities of  access  to  each  other,  during  the 
period  in  which  a  child  could  be  begotten 
and  born  in  the  course  of  nature,  can  be  re- 
butted by  any  circumstances  inducing  a  con- 
trary presumption  ? 

2.  Whether  the  fact  of  the  birth  of  a  child 
from  a  woman  united  to  a  man  by  lawful 


(a)  See  Pride  v.  the  Earb  of  Bath  and  Montagu, 
Salk,120. 
(6)  2  Stran.  025. 
(r)  Cowp.  504. 
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wedlock,  be  always  or  not  always,  by  the  I 
law  of  England,  primd  facie  evidence  that 
^uch  child  is  legitimate ;  and  whether,  in 
every  case  in  which  there  is  primd  facit 
evidence  of  any  right  existing  in  any  per- 
son, the  onv*  probandi  be  always,  or  be  not 
always,  upon  the  person  or  party  calling 
such  right  in  question  ;  whether  Buch  primd 
,f<icie  evidence  of  legitimacy  may  always, 
or  may  not  always,  be  lawfully  rebutted 
by  satisfactory  evidence,  that  such  access 
did  not  take  place  between  the  husband 
and  wife,  as  by  the  laws  of  nature  is  ne- 
cessary, in  order  for  the  man  to  be  in  fact 
the  father  of  the  child;  whether  the  phy- 
sical fact  of  iropotency,  or  of  non-access,  or 
of  non-generating  access  (as  the  case  may 
be),  may  always  be  lawfully  proved,  and  can 
only  be  lawfully  proved,  by  means  of  such 
legal  evidence  as  is  strictly  admissible  in 
every  other  case  in  which  it  is  necessary,  by 
the  laws  of  England,  that  a  physical  fact  be 
proved  ? 

3.  Whether  evidence  may  be  received  and 
acted  upon,  to  bastardize  a  child  born  in  wed- 
lock, after  proof  given  of  such  access  of  the 
husband  and  wife,  by  which,  according  to 
the  laws  of  nature,  he  might  be  the  father  of 
such  child,  the  husband  not  being  impotent, 
except  such  proof  as  goes  to  negative  the 
fact  of  generating  access.  Whether  such 
proof  must  not  be  regulated  by  the  same 
principles,  as  are  applicable  to  the  legal  es- 
tablishment of  any  other  fact  ? 

4.  Whether,  in  every  case,  where  a  child 
is  born  in  lawful  wedlock,  sexual  intercourse 
is  not  by  law  presumed  to  have  taken  place: 
after  the  marriage,  between  the  husband  and 
wife,  (the  husband  not  being  proved  to  be  se- 
parated from  her  by  sentence  of  divorce), 
until  the  contrary  is  proved  by  evidence, 
sufficient  to  establish  the  fact  of  such  non- 
access,  as  negatives  such  presumption  of 
sexual  intercourse  within  the  period,  when, 
according  to  the  laws  of  nature,  he  might  be 
the  father  of  such  child  ? 


5.  Whether  the  legitimacy  of  a  chUd, 
born  in  lawful  wedlock  (the  husband  not 
being  proved  to  be  separated  from  his  wife 
by  sentence  of  divorce),  can  be  legally  re^ 
sis  ted,  by  the  proof  of  any  other  facts  or  cir- 
cumstances, than  such  as  are  sufficient  to  es- 
tablish the  fact  of  non-access,  during  the 
period  within  which  the  husband,  by  the 
laws  of  nature,  might  be  the  father  of  such 
child  ;  and  whether  any  other  question,  but 
such  non-access,  can  be  legally  left  to  a  jury, 
upon  any  trial  in  the  Courts  of  Law,  to  repel 
the  presumption  of  the  legitimacy  of  a  child 
so  circumstanced. 

Sir  James  Mansfield,  C.J.  delivered  the 
followincr  opinions  of  the  Judges,  who  were 
unanimous : — 

To  Question  1. — ^That  the  presumption  of 
legitimacy,  arising  from  the  birth  of  a  child 
during  wedlock,  the  husband  and  wife  not 
being  proved  to  be  Impotent,  and  having  op- 
portunities of  access  to  each  other,  during 
the  period  in  which  a  child  could  be  begotten 
and  bom,  in  the  course  of  nature,  may  be 
rebutted  by  circumstances,  inducing  a  con- 
trary presumption. 

To  Questions  2  and  8.— That  the  fact  of 
the  birth  of  a  child,  from  a  woman  united 
to  a  man  by  lawful  wedlock,  is  generally,  by 
the  law  of  England,  primd  facte  evidence 
that  such  child  is  legitimate.  That  in  every 
case  in  which  there  is  primd  facie  evidence 
of  any  right  existing  in  any  person,  the  onus 
probandi  is  always  upon  the  person  or  party 
calling  such  right  in  question.  That  such 
primd  facie  evidence  of  legitimacy  maj  al- 
ways be  lawfully  rebutted  by  satisfactory  cyi- 
deuce,  that  such  access  did  not  take  place 
between  the  husband  and  the  wife,  as  by  the 
law  of  nature,  is  necessary,  in  order  for  the 
man  to  be  in  fact  the  &ther  of  the  child. 
That  the  physical  fact  of  impotencvi  or  of 
non-access,  or  of  non-generating  access,  as 
the  case  may  be,  may  always  be  lawfully 
proved,  by  means  of  such  legale  evideiiee, 
as  is  strictly  admissible  in  every  omr  ease. 
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in  which  it  is  necessary,  by  the  law  of  Eng. 
land;  that  a  physical  fact  be  proved. 

That  after  proof  given  of  such  access  of 
the  husband  and  wife,  by  which,  according 
to  the  laws  of  nature,  he  might  be  the  father 
of  a  child  (by  which  we  understand  proof  of 
sexual  intercourse  between  them),  no  evidence 
can  be  received,  except  it  tend  to  falsify  the 
proof  that  such  intercourse  had  taken  place. 
That  such  proof  must  be  regulated  by  the 
same  principles,  as  were  applicable  to  the 
establishment  of  any  other  fact. 

To  Questions  4  and  5. — That  in  every  case, 
where  a  child  is  born  in  lawful  wedlock,  the 
husband  not  being  separated  from  his  wife  by 
a  sentence  of  divorce,  sexual  intercourse  is 
presumed  to  have  taken  place  between  the 
husband  and  wife,  until  that  presumption  is 
encountered  by  such  evidence  as  proves,  to 
the  satisfaction  of  those  who  are  to  decide 
the  question,  that  such  sexual  intercourse 
did  not  take  place  at  any  time,  when,  by  such 
intercourse,  the  husband  could,  according  to 
the  laws  of  nature,  be  the  father  of  such  a 
child. 

That  the  presumption  of  the  legitimacy  of 
a  child  born  in  lawful  wedlock,  the  husband 
not  being  separated   from   his  wife,  by 


sentence  of  divorce,  can  only  be  legally 
resisted  by  evidence  of  such  facts  or  circum- 
stances as  are  sufBcient  to  prove  to  the 
satisfaction  of  those  who  are  to  decide  the 
question,  that  no  sexual  intercourse  did  take 
place  between  the  husband  and  the  wife,  at 
any  time  when,  by  such  intercourse,  the 
husband  could  by  the  laws  of  nature  be  the 
father  of  such  child.  Where  the  legitimacy 
ofa  child  in  such  a  case  is  disputed,  on  the 
ground  that  the  husband  was  not  the  father 
of  such  child,  the  question  to  be  left  to  the 
jury  is,  whether  the  husband  was  the  father 
to  that  child?  and  the  evidence  to  prove 
that  he  was  not  the  father,  must  be  of  such 
facts  and  circumstances  as  are  sufBcient,  to 
the  satisfaction  of  a  jury,  that  no  sexual  in- 
tercourse took  place  between  the  husband 
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and  wife,  when  by  such  intercoui*se  the  hus- 
band could,  by  the  laws  of  nature,  be  the 
father  of  such  child. 

The  non-existence  of  sexual  intercourse  is 
generally  expressed  by  the  words  **  non- 
access  of  the  husband  to  the  wife;"  and  we 
understand  those  expressions,  as  applied  to 
the  present  question,  as  meaning  the  same 
thing;  because,  in  one  sense  of  the  word 
access,  the  husband  may  be  said  to  have 
access  to  his  wife,  as  being  in  the  same 
place,  or  the  same  house;  and  yet,  under 
such  circumstances,  as,  instead  of  proving, 
tends  to  disprove  that  any  sexual  intercourse 
took  place  between  them. 

(  To  be  continueiL) 


PROBLEM  XIV. 
Vol.  2. 

What  is  a  Feoffment  ? 


TO   THE   EDITOR   OF   THE   LEGAL   GUIDE. 


ANSWER  TO  PROBLEM  6.  VOL.  IL 


What  are  the  remedies  for  Injuries  to 
Houses? 

Wherever  a  direct  injury  is  committed 
to  houses  or  lands,  which  are  in  the  posses- 
sion of  the  party  complaining,  the  proper 
form  of  action  is  trespass,  where,  however, 
the  injury  is  merely  consequential  upon  some 
act  of  the  defendant,  which  if  abstractedly 
considered  would  not  be  illegal,  the  remedy 
is  case.  The  latter  action  is  also  in  some 
cases  a  concurrent  remedy  with  trespass. 

A  possessory  right  is  sufficient  to  maintain 
an  action  of  trespass,  therefore,  whoever  is 
in  possession  may  maintain  the  action  against 
a  wrong  doer  to  his  possession,  (Harker  v. 
Birkbeck,  3  Burr,  1563)  even  though  the 
tenant's  possession  be  void ;  therefore,  one 
in  possession  of  glebe  land  under  a  lease, 
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void  by  8tat.  13  Eliz.  c.  20^  by  reason  of  the 
rector's  non-residence,  may  yet  maintain 
trespass  upon  his  possession  against  a  wrong 
doer,  (Taylor  v.  Eastwood)  East,  212. 

It  is  not  necessary  to  have  an  interest  in 
the  soil  to  maintain  an  action  of  trespass, 
for  one  who  has  an  interest  in  the  profits 
merely,  though  not  in  the  soil  itself^  has  a 
sufficiently  exclusive  possession  to  maintain 
the  action. 

An  action  of  trespass  may  be  maintained 
for  any  wrongful  entry  into  the  house,  lands, 
or  tenements  of  another,  without  his  consent, 
or  for  treading  down,  spoiling,  eating,  &c. 
his  hay  or  corn,  or  cutting  down  his  trees, 
or  hunting  in  his  close,  or  breaking  down 
his  hedges  or  ditches,  or  throwing  down  or 
disturbing  the  setting  of  his  fold,  or  breaking 
up  his  pond.  It  is  also  maintainable,  if  a 
man  enters,  and  does  damage  to  another, 
though  he  does  not  keep  the  possession,  and 
it  is  no  justification  of  a  trespass  on  a  close, 
that  the  defendant  entered  it  to  take  goods 
of  his  that  were  there  (Anthony  v.  Honeys, 
D.  Bing.  186). 

The  action  does  not  lie  for  a  mere  tres- 
pass, as  for  pulling  down  a  wall,  and  taking 
down  the  tiles  from  a  house,  unless  it  be 
alleged  that  the  timber  was  thereby  rotted, 
(Com.  dig.  tit.  action  on  the  Ca.  B.  6.). 
The  injury  as  before  observed,  must  result 
from  some  act  of  the  defendant,  which  con- 
sidered of  itself,  might  be  perfectly  objec- 
tionable, but  which  is  followed  by  conse- 
quences injurious  to  the  party  complaining. 
This  is,  therefore,  the  proper  remedy  for  nui- 
sances to  houses  or  lands,  which  are  conse- 
quent upon  an  act  of  the  defendant  com- 
mitted upon  his  own  property. 

Where  an  injury  is  committed  to  the  house 
or  land  of  a  person,  who  not  being  in  pos- 
session has  merely  a  reversionary  interest 
tliercin,  the  proper  remedy  is  by  an  action 
on  the  case,  and  so  he  may  have  an  action 
for  continuing  the  nuisance,  even  after  a 
former  recovery  for  committing  it  (Shadwell 


V.  Hutchinson,  Car.  and  Payne,  333). 
In  this  form  of  action  the  landlord  may 
recover  damages,  commensurate  with  the 
injury  which  he  has  sustained  by  the  dete- 
rioration of  that  property,  of  which  the  re- 
version is  in  him.  The  nature  of  the  rever- 
sion to  which  the  plaintiff  is  entitled,  is  onlj 
so  far  material  as  to  regulate  the  amount  of 
damages  to  be  recovered  by  him.  A  rever- 
sioner for  life  can  only  recover  such  da- 
mages for  an  injury  to  the  estate,  during  the 
term  of  a  lease,  as  are  equivalent  to  an  injury 
done  to  the  life  estate,  (Evelyn  v.  Baddish, 
8.  C.  7,  Taunt.  411). 

If  the  plaintiff  declare  as  a  reversioner 
for  an  injury  done  to  his  reversion,  the  de- 
I  claration  must  allege  it  to  have  been  dooe 
to  the  damage  of  his  reversion,  or  must  state 
an  injury  of  such  a  permanent  nature,  as  to 
be  necessarily  injurious  to  his  reversion, 
otherwise,  the  want  of  such  allegation  will 
be  cause  for  arresting  the  judgment  therefore, 
where  a  plaintifi' declared  as  reversioner  of  a 
yard,  and  pert  of  a  wall  which  W.  T.  occu- 
pied as  tenant  Ui  him,  and  that  the  defendant 
wrongfully  placed  on  the  said  part  of  the 
wall  quantities  of  bricks  and  mortar,  and 
thereby  raised  it  to  a  greater  height  than 
\  before,  and  placed  pieces  of  timber  on  the 
said  wall,  overhanging  the  yard,  per  quod 
the  plaintiff  lost  the  use  of  the  said  part  of 
the  wall,  and  also  by  means  of  the  timber 
overhanging  the  wall,  quantities  of  rain  and 
moisture  flowed  from  the  wall  upon  the 
yard,  and  thereby  the  yard  and  the  said  part 
of  the  wall  were  injured,  without  stating  that 
his  reversion  was  prejudiced,  the  Court  ar- 
rested the  judgment,  (Jackson  v.  Pe^kod, 
1  Maule  &  Selw.  234.) 

By  the  common  law,  all  out-houses,  as 
barns  and  stables,  though  not  contiguous  to 
the  dwelling-house,  might  be  the  subject 
of  arson ;  and  the  common  laW  also  ac- 
counted it  felony  to  bum  a  siiigle  barn  in  the 
field,  if  filled  with  hay  or  corn,  dioiu[h  not 
parcel  of  the  dwelling-house.    Bat  by  tne 
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Stat*  1  Vic.  c.  89.  b.  3.  it  is  enacted,  that 
whosoever  shall  unlawfully  and  Tnaliciously 
set  fire  to  any  church  or  chapel,  or  to  any 
chapel  for  the  religious  worship  of  persons 
dissenting  from  the  united  Church  of  Eng- 
land and  Ireland,  or  shall  unlawfully  and 
maliciously  set  fire  to  any  house,  stable, 
coach-house,  out-house,   warehouse,  office, 
shop,  mill,    malt-house,  hop- oast,  barn  or 
granary,  or  to  any  building  or  erection  used 
io  carrying  on  any  trade  or  manufacture,  or 
any  branch  thereof,  whether  the  same,  or 
any  of  them  respectively,  shall  then  be  in  the 
possession  of  the  offender,  or  in  the  posses- 
sion of  any  other  person,  with  intent  thereby 
to  injure  or  defraud  any  person,  shall  be 
guilty  of  felony ;  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the 'Court, 
to  be  transported  beyond  the  seas,  for  the 
term  of  the  natural  life  of  such  offender,  or 
for  any  term  not  les  ^  than  fifteen  years,  or 
to  be  imprisoned  for  a*iy  term  not  exceeding 
three  years.    And  by  8.  12,  it  is  enacted, 
that  where  any  person  ^hall  be  convicted  of 
any  offence  punishabb  under  that  act,  for 
which  imprisonment  may  be  awarded,  it  shall 
be  lawful   for  the    Court  to    sentence    the 
offender  to  be  imprisoned,  or  imprisoned  and 
kept  to  hard  labour,  in  the  common  gaol  or 
house  of  correction ;  and  also  to  direct  that 
the  offender  shall  be  kept  in  solitary  con- 
finement for  any  portion  or  portions  of  such 
imprisonment,  or  of  such  imprisonment,  with 
hard  labour,  not  exceeding  one  month  at  any 
one  time,  and  not  exceeding  three  months  in 
any  one  year,  as  to  the  Court  in  its  discre- 
tion shall  seem  meet. 

By  statute  1  Vic.  c.  86.  s.  3.  it  is  enacted, 
that  every  person  convicted  of  burglary, 
shall  be  liable,  at  the  discretion  of  the  Court, 
to  transportation  for  life,  or  for  any  term 
not  less  than  ten  years,  or  to  be  imprisoned 
for  three  years,  with  or  without  hard  labour, 
in  the  common  gaol  or  house  of  correction, 
and  also  to  solitary  confinement  during  such 
imprisonment,  but  not  for  more  than  one 


month  at  any  one  time,  or  for  more  than 
three  months  in  any  one  year.  And  it  is 
declared,  that  if  any  person  shall  enter  the 
dwelling-house  of  another,  with  intent  to 
commit  felony,  or  being  in  such  dwelling- 
house,  shall  commit  felony,  and  shall,  in 
either  case,  break  out  of  the  said  dwelling- 
house  in  the  night  time,  such  person  shall  be 
deemed  guilty  of  burglary.  And  by  1  Vic. 
c.  86.  S.4.  the  nighttime  is  declared  to  com- 
mence at  nine  in  the  evening,  and  to  con- 
clude at  six  in  the  morning. 

W.  T.  K. 


9miirrial  Sarliamrttt. 

HOUSE  OF  LORDS— ENGLAND.       ' 

Copyholds  Enfbanchisbubnt  Bill. 

Lord  Brougham  rose  to  call  their  lordships' 
attention  to  a  bill,  framed  with  the  greatest  care, 
and  founded  upon  the  soundest  principles.  This 
bill  proceeded  from  the  Real  Property  Commis- 
sioners, who,  after  much  inquiry,  had  produced 
a  report  on  the  subject  of  tenures.  On  some  of 
the  recommendaltons  of  that  commission  the 
present  bill  was  framed,  and  the  measure  had 
received  the  greatest  consideration  in  the  other 
House  of  Parliament.  He  should  state  shortly 
io  their  lordships  what  the  objects  of  the  bill 
were.  A  great  part  of  the  landed  property  of 
the  country  was  built  over  by  towns,  or  it  was 
situate  in  the  neighbourhood  of  towns,  and  was 
therefore  likely  to  be  built  over,  and  this  pro- 
perty was  heid  by  the  tenure  called  copyhold. 
Lord  Coke,  and  after  him  Mr.  Justice  Black- 
stone,  said  that  this  temire,  though  not  of  a 
high  family,  was  of  a  very  ancient  house,  com- 
ing as  it  did  from  the  ancient  villeins.  By  de- 
grees those  villeins  obtained  possession  of  their 
lands,  and  there  grew  up  a  firmer  title,  but  still 
in  the  eye  of  the  law  the  possessors  of  those 
lands  were  merely  tenants-at-will,  although  un- 
der very  peculiar  circumstances ;  the  will  of  the 
lord  being  determined  by  the  customs  of  the 
manor.  Now,  the  manner  in  which  the  cusr 
toms  arose  in  each  particular  manor,  formed  the 
groundwork  of  the  bill  which  he  had  the  honour 
to  propose  to  their  lordships.  In  eaeh  manor 
the  customs  varied,  and  constituted  a  code  of 
law  which,  however  different  from  that  which 
obtained  in  other  parts  of  the  kingdom,  was  the 
law  of  that  manor.  Now,  let  them  only  look  at 
the  consequences  of  this.  The  position  of  the 
ground,  and  its  quality,  whether  wood,  river,  or 
mine,  the  state  of  the  inhabitants,  the  degree  of 
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their  civilization,  the  amount  of  property  held 
by  the  lord,  the  amount  of  property  held  by  the 
tenant — nay  more,  the  mere  caprice  of  the  lonl, 
became  severally  the  origin  of  all  the  diversiiies 
in  the  customs  of  manors  which  had  since  sprung 
up.  1'here  was  not  a  greater  diversity  in  the 
laws  which  affected  the  customs  of  France,  be- 
fore the  Code  Napoleon  amalgamated  and  melted 
them  all  into  one,  than  at  this  moment  was  to 
be  found  in  England.  The  first  diversity  re- 
spected the  enjoyment  of  land,  particularly  the 
leasing  power.  Generally  speaking,  the  tenant 
could  not  lease  for  more  than  a  year,  but  with 
the  consent  of  the  lord  he  might  grant  a  lease 
for  a  longer  term.  In  many  manors,  however, 
the  copyholder  might  lease  for  seven  years,  in 
others  for  nine,  in  others  again  fur  life,  and  in 
one  manor  the  custom  was  for  the  copyholder  to 
lease  for  life  and  40  years  afterwards.  In  like 
manner  the  custom  varied  in  different  manors  as 
to  the  amount  to  be  paid  to  the  lord  for  his 
license  to  lease.  The  amount  was  sometimes 
perfectly  indefinite,  and  the  lord  of  the  manor  | 
might  demand  whatever  sum  he  pleased  for  his 
consent,  and  consequently  the  copyholder  in 
many  instances  could  not  lease  at  all.  In  other 
manors  the  tenant  might  lease  on  payment  of  a 
fine  certain,  and  the  amount  of  that  varied  in 
different  manors.  So  much  as  to  the  mode  of 
enjoyment  as  far  as  tenure  was  concerned.  But 
there  was  another  diversity.  The  timber  which  I 
grew  on  copyhold  land  could  not  be  cut  down, 
by  the  copyholder  without  the  consent  of  the 
lord  in  many  manors,  and  indeed  it  was  a  com-i 
mon  proverb  all  over  England,  *•  the  oak  willj 
not  grow  except  on  free  land."  So  with  respect 
to  the  enjoyment  of  underground  property ; 
mines  and  minerals  generally  belonged  to  the 
lord,  but  by  special  custom  to  the  tenant,  and 
sometimes  the  property  was  to  a  certain  extent 
m  the  lord,  and  to  a  certain  extent  in  the  tenant. 
The  consequence  was,  that  in  these  cases  the 
mines  could  not  be  worked  without  the  joint 
consent  of  the  lord  and  the  tenant.  So  again, 
as  many  diversities  prevailed  in  the  customs 
affecting  free  bench  or  dower,  and  the  transmis- 
sion of  the  copyhold  property  by  descent.  The 
widow  of  the  copyholder  was  sometimes  entitled 
to  a  third  of  the  property  for  her  dower,  some- 
times to  a  moiety,  and  sometimes  to  the  whole. 
Then,  again,  when  the  property  passed  by  de- 
scent, it  came  sometimes  to  the  eldest  and  some- 
times to  the  youngest  son ;  in  some  manors  all 
the  brothers  took  together,  and  no  son  at  all ; 
sometimes  it  passed  to  the  youngest  daughter, 
sometimes  to  all  the  daughters  in  coparcenary, 
and  sometimes  the  eldest  daughter  took  all. 
There  was  equal  variety  in  respect  to  the  con- 
veyance of  the  property,  whether  by  transfer 
inter  vivosy  or  by  will,  and  also  in  respect  of 


the  amount  of  the  fine  payable  on  the  transfer. 
Then,  again,  the  customs  differed  with  respect 
to  heriots.  Their  lordships  knew  that  a  heriot 
was  the  best  chattel  which  the  tenant  had,  and 
he  believed  that  Smolensko  was  once  claimed  as 
a  heriot.  (A  noble  lord  mentioned  that  Waxy 
was  also  taken  as  a  heriot.)  But  the  evil  did 
not  stop  here.  If  a  piece  of  copyhold  land  de- 
scended according  to  the  custom  of  gavelkind,  all 
the  sons  had  to  pay  a  heriot,  and  if  the  land 
were  divided  for  building  purposes,  it  might  so 
happen  that  90  or  1 00  heriots  would  be  payable. 
He  had  said  enough  to  show  their  lordships  that 
we  ought  to  get  rid  of  these  diversities  in  the 
law,  which,  without  doing  much  good  to  the 
landlord,  were  exceedingly  injurious  to  the  te- 
nant. It  was  proposed,  therefore,  to  give  fecHi- 
ties  for  voluntary  enfiranchisement,  and  failing 
that,  to  have  recourse  to  compulsory  powers. 
The  tithe  commissioners,  who  nad  judicioosiy 
and  successfully  carried  the  Tithe  Commutation 
Act  into  effect,  had  consented  to  take  the  supei^ 
intendehce  of  this  measure.  There  was  no  com- 
pulsory^ power  under  the  bill,  with  the  exception 
that  a  binding  power  was  given  to  the  majority 
of  copyholders  over  the  minority  ;  and  whenever 
the  lord  of  the  manor,  together  with  more  than 
one- half  of  the  copyholders  in  number,  and  more 
than  three  fourths  in  value,  assents  to  enfran- 
chise all  the  copyholds,  the  provision  was  made 
to  enable  them  to  avail  themselves  of  the  power 
of  the  commissioners  by  appointing  valuers,  ob- 
taining reports,  settling  disputes,  and  fixing  the 
amount  of  compensation  to  the  lord.  The  nob!e 
and  learned  lord,  after  observing  that  he  had  ex- 
plained the  general  provisions  of  the  measore  as 
clearly  as  he  could,  concluded  by  moving  that 
the  bill  be  read  a  second  time. 

The  motion  was  put  and  carried. 

Lord  Lyndhurst  trusted  the  noble  and  learned 
lord  did  not  intend  to  press  the  measure  forward 
this  session,  because  many  noble  lords  interested 
in  the  matter  had  left  town  with  the  impression 
that  it  would  not  be  brought  on. 

The  Lord  Chancellor  expressed  a  hope 
that  the  progress  o(  the  bill  would  not  be  de- 
layed. 

Lord  Ltndhurst  observed,  that  he  had  said 
'*  not  content*'  to  the  motion  for  (he  second  read- 
ing, and  he  was  not  aware  that  the  bill  had  yet 
passed  that  stage. 

The  Lord  Chancellor  said,  that  when  be 
put  the  question  he  did  not  hear  any  noble  lord 
object  to  it. 

After  some  conversation  on  this  pointy 

The  Duke  of  Wellington  .  said  he  shooM 
have  objected  to  the  second  reading  if' ha  had 
not  believed  it  to  be  the  uuderstaodii^.t^at  the 
hiil  would  not  be  proceeded  with  this  aeaioo* 
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Lord  BroOgbam  was  not  aware  of  any  under- 
standing of  ihe  sort. 

Lord  Lyndhubst  said,  that  the  noble  and 
learned  lord  might  set  the  matter  right  again  by 
moWng  that  the  bill  be  committed,  to  which 
motion  he  (Lord  Lyndharst)  would  take  the 
opportunity  of  objecting. 

Lord  Brougham  accordingly  moved  that  the 
bill  be  committed. 


Lord  Lykdhdrst  opp< 
The  House  then  diTide 

wed  the  motion 

d— 

Content      .     . 

.     .     28 

Not  Content 

.     .     .     39 

Majority  agamst  it  1*1 

A  {iter  the  division, 

Lord  Lyndburst  informed  the  House,  that 
he  did  not  object  to  the  principle  of  the  bill,  but 
to  its  details;  and  that  he  should  be  happy 
to  assist  his  noble  and  learned  friend  (Lord 
Brougham)  in  framing  and  passing  a  similar 
measure  in  principle  next  session. 

July  22. 

APPEALS. 

(Before  the  Lord  Chancbllor  &  other  Peers.) 

Wilson  r.  Tait. 

This  case  was  heard  out,  and  judgment  de- 
ferred. 

Stewart  v.  Gloag  and  others. 

This  was  an  appeal  from  an  interlocutor  of 
the  Court  of  Session, 

The  Lord  Advocate  and  Mr.  Anderson  ap- 
peared for  the  appellant,  Mr.  Pemberton  and 
^Mr.  M'Neill  for  the  respondent. 

The  principal  question  involved  in  this  case 
is,  whether  the  appellant  is  bound  to  sign  a  cer- 
tain deed  of  discharge,  in  the  character  of  direc- 
tor of  the  County  and  City  of  Perth  Fire  In- 
surance Company,  though  he  had  made  a  volun- 
tas assignment  of  his  shares  prior  to  the  de- 
mand for  his  signature  being  made  on  him. 

The  Lord  Advocate  and  Mr.  Anderson  hav- 
ing been  heard  for  the  appellant,  and  Mr.  Pem- 
berton for  the  respondent,  the  further  hearing 
was,  at  a  quarter  past  four  o'clock,  adjourned. 


ilato  acporig^ 

VICE-CHANCELLOR'S  COURT.— JWy  22. 

Reddel  o.  Dobree. 
Mr.  Jacob  and  Mr.  Swinhutne  appeared  in 
support  of  a  demurrer  in  this  case.  The  bill 
disclosed  the  following  singular  facts:— Mr. 
John  Dobree,  who  was  a  retired  silversmith,  and 
a  widower,  living  alone  at  Briiton,  formed  a 
strong  attachment  for  the  plaintiffs,  Charlotte 


Reddel  and  Allison  Kyle  Reddel.  In  the  au- 
tumn of  1837  he  had  a  cash -box  made  with  a 
Braroah  lock,  and  to  the  key  attached  a  bone 
label,  on  which  Miss  Reddels  name  was  in- 
scribed. On  the  10th  of  September  he  gave 
her  the  box,  and,  as  the  bill  alleged,  accompa- 
nied the  gift  with  these  words : — "  At  my  death 
go  to  my  son  and  ask  him  for  the  key,  which 
will  be  found  in  the  iron  chest.  If  he  will  not 
give  it  up,  take  the  box  to  Vaughan.  It  con- 
tains money,  take  care  of  it.  It  will  make  hun- 
dreds difference  to  you.  It  is  for  yourself  and 
your  sister,  and  entirely  at  your  own  disposal 
after  I  am  gone  ;  but  1  shall  want  it  from  you 
every  three  months  while  I  live."  It  appeared 
from  the  bill  that  Vaughan,  who  was  one  of  the 
defendants,  and  had  formerly  been  Mr.  Dobree's 
partner,  and  was  also  considerably  indebted  to 
him,  was  the  person  employed  by  Mr.  Dobree  to 
obtain  the  cash-box.  When  the  box  was  deli- 
vered to  the  plaintiff  she  was  ignorant  of  its  con- 
tents, and  upon  Vaughan  shortly  after  asking 
her  "  whether  she  did  not  wish  to  know  what 
the  old  geutlctnan  had  left  her,"  she  objected  to 
receive  any  information  about  the  matter.  In 
the  month  of  December  following,  Mr.  Dobree 
called  upon  Miss  Reddel  on  his  road  to  town, 
and  took  away  the  box,  which,  however,  he  re- 
delivered to  her  on  the  same  day  as  he  returned. 
In  March,  1838,  he  paid  the  plaintiff  another 
visit ;  she  was  absent  from  home,  and  left  word 
that  she  should  bring  the  box  to  his  house.  In 
compliance  with  this  message,  she  took  the  box 
to  his  house,  and  received  it  again  in  a  few  days. 
Mr.  Dobree  died  on  the  Ist  of  June,  1838, 
leaving  a  son  and  daughter,  and  by  his  will  left 
the  iron  chest  to  his  son,  whom  he  also  appointed 
his  residuary  legatee.  After  Mr.  Dobree  s  death 
the  plaintiff  made  an  application  to  the  defen- 
dant, his  son,  for  the  key,  but  on  bis  refusal  to 
give  it  up  she  had  the  box  broken  open,  and 
found  (herein  two  envelopes,  one  of  which  was 
directed  to  herself,  and  contained  a  draught  on 
Ransom,  and  dated  April  2,  drawn  by  Vaughan 
for  £500.  payable  to  John  Dobree  or  beareri 
and  another  draught  of  the  same  date  for  ^200. 
for  her  sister.  When  the  draughts  were  pre- 
sented to  Messrs.  Ransom  and  Co.  the  payment 
was  refused,  and  then  Miss  Reddel  filed  the  pre- 
sent bill  against  Vaughan,  the  drawer  of  the 
checks,  and  also  against  Dobree  as  the  residuary 
legatee  of  the  testator.  Among  the  allegations 
'  in  the  bill  it  was  stated  that  several  small  boxes 
of  the  same  kind  as  that  given  to  the  plaintiff 
were  made  at  different  times  by  the  direction  of 
Mr.  Dobree,  and  presented  to  various  persons. 
The  bill  also  alleged,  that  the  two  draughts 
found  in  the  envelopes  after  the  testator's  death, 
were  placed  there  in  the  room  of  two  similar 
draughts  which  the  box  contained  when  it  was 
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first  delivered  to  Miss  Reddel.  It  was  fbrther 
alleged,  that  the  defendants  set  up  a  pretence 
that  the  draughts  were  made  on  the  1st  of  April, 
which  being  a  Sunday,  the'  instruments  were 
illegal,  and  could  not  be  sued  upon.  In  answer 
to  this  the  plaintiff  alleged  that  the  defendant 
had  been  informed  by  Mr.  Dobreey  during  his 
lifetime,  of  his  intention  to  make  a  provision  for 
herself  and  sister,  and  that  even  if  the  case  were  as 
they  pretended,  the  whole  was  a  fraudulent 
scheme  to  defeat  his  intention  and  deprive  them 
of  the  enjoyment  of  his  bounty.  The  learned 
counsel  contended,  in  support  of  the  demurrer, 
that  a  case  of  donatio  mortis  causd  could  not 
be  supported  by  the  bill. 

Mr.  K.  Bruce  and  Mr.  Anderdon  appeared 
in  support  of  the  bill. 

The  VICE-CHANCELLOR  Said,  the  case  ap- 
peared to  him  to  be  quite  a  mistake.  There 
certainly  was  not  in  his  opinion  a  doftatio  mortis 
causdy  or  anything  like  it,  but  merely  a  gift  of 
what  might  happen  to  be  in  the  box  at  the  time 
of  the  testator's  death,  and  which  of  course  was 
always  liable  to  be  recalled.  His  Honour  could 
not  but  think  the  testator  meant  all  along  to  re- 
tain complete  dominion  over  the  box,  and  that 
it  was  only  an  accident  that  he  died  so  shortly 
after  the  last  delivery  of  it  to  the  pkintiff.  That, 
however,  could  not  vary  the  nature  and  constitu- 
tion of  the  case.  His  Honour  was  of  opinion 
that  at  the  utmost  the  plaintiff  held  the  box  upon 
trust  for  the  testator  himself,  and  if  not  in  favour 
of  himself,  then  for  the  holder.  Such  a  trust, 
however,  the  Court  could  not  entertain  a  juris- 
diction over,  and  therefore  the  demurrer  must  be 
allowed. 


ROLLS  COURT.— Jii/y  24. 

WARD  9.  FAiKTSR. 

Insolvent  Debtors. — Whether  the  eubse* 
quenUy  acquired  effeeU  of  an  InsokoefU 
Debtor  are  liable  to  Hie  debts  contained  in 
his  Schedule. — Jurisdiction  of  the  Court  of 
Cluincery  (u  to  the  application  of  tfte  assets 
,  of  an  Insolvent  after  his  decease. 

This  was  a  demurrer  to  the  bill  of  the  plain 
I  iff,  Mr.  James  Ward,  filed  for  himself  and  all 
the    unsatisfied   creditors   of  William    Painter, 
deceased,  against  Mary  Anne  Painter,  his  widow 
and  administratrix. 

Mr,  Tinney  appeared  for  the-  defendant,  the 
widow  and  administratrix.  It  appeared  that  the 
plaintiff  was  a  creditor  of  Painter  for  £25.  In 
I S 1 9  Painter  took  the  benefit  of  the  Insolvent 
Debtor's  Act,  arid  was  discharged  from  prison, 
hax'ing  fivst  executed  an  assignment  of  his  estate 
nnd  effects,  but  as  he  had  then  no  effects  no 


■Bsignees  waz  appoiiited*  Alter  his  dkAnge 
Fainter  eontiiitted  his  business  of  a  carpenter  and 
builder,  and  ae^ived  by  his  exertions  about 
£3,000.  He  died  in  1836,  having  bequeathed 
all  his  property  to  his  wife,  the  dcfendaut,  who 
took  out  administntion  to  his  estate  and  dfeds. 
'Vhe  plaintiff's  bill  preyed  that  the  property  of 
Painter  acquired  after  his  discharge  should  be 
made  liable  to  his  debts  contracted  before  his 
discharge.  He  (Mr.  Tinney)  would  admit  that  in 
the  case  of  '«  Barton  o.  TatteishdL"  Russdland 
iMilne,  p.  237,  (a)  it  was  held  that  die  subse- 
queiltiy  acquired  effects  of  an  insolTent  weie 
liable  to  hia  former  debts,  but  ^wt  wm  only  a 
single  decisiCm,  and  the  Court  could  nut  consider 
it  of  sufficient  authority  to  close  all  ftirther  dis- 
cussion of  the  question. 

Lord  Lakgdalb.— The  practice  siiice  tfaea 
had  been  uniform. 

Mr.  Tinney. — Your  Lordship  then  aigucd  on 
the  same  side  for  which  I  am  now  to  contend. 
By  the  Insolvent  Debtor's  Act,  certain  remedies 
were  given  against  the  future  estates  of  insol- 
vents ;  but  those  acts  did  not  smy  that  debts  due 
from  the  insolvento  should  be  recoverable  at  all 
events,  but  left  to  the  consideration  of  the  par- 
ticular circumstances  of  each  case  how  fu  they 
were  to  be  recovered,  and  the  Legislatoie  pro- 
vided a  particular  mode  for  the  application  of  the 
future  estates.  The  acts  provided  for  the  case 
of  an  insolvent  afterwards  acquiring  property,  and 
his  creditors  calling  on  him  for  payment  in  his 
lifetime,  and  also  tor  their  caUing  for  payment 
after  his  death.  During  the  life  of  the  debtor 
nothing  could  be  done  excepting  under  the  direc- 
tion of  the  Insolvent  Debtor's  Act.  The  Court 
had  to  consider  the  reasonable  alkywatice  to  be 
given  to  the  insolvent,  and  various  other  drcum- 
stanoes.  By  the  acta  the  Court  was  to  hare  a 
regard  to  the  maintenance  of  the  debtor;  ind  to 
have  the  fall  control  hdw  the  fatai«  dfteta  wsw 
to  be  applied.  It  was  not  proper  in  ebb  ixse  to 
transfer  that  jurisdiction  to  a  court  whieii  -cooU 
not  enter  into  the  circumstances  of  the  esse. 
Painter  had  acquired  nothing  but  the  exercise  of 
his  own  diligence  in  his  trade  of  heaeptmtiei  and 
builder.  Before  his  death  it  was  clear  that  the 
creditor  could  have  anpiied  only  to  the  Irisolvent 
Debtor's  Court ;  and  if  the  applicatioii  bad  been 
then  made,  and  that  court  had  refnsedbis^appli- 
cation,  he  would  ask  if  the  creditor  cou)d  now 
have  filed  his  bill  ? 

Mr.  Pemberton,  for  the  plaintiff,  wSeit  en  the 
case  of  '<  Barton  v.  Tattershali."  The  latter 
acta  of  the  1st  and  7th  of  Geo.  IV.  wer«j  psswd 
to  remedy  the  difficulties  occasioned  by  die  53rd 
and  54th  of  Oeo.  III.,  the  r«d^;iiizahcKl^i^hich 
were  by  those  acta  directed  to  %e  gmniihnrii^ 
turned  out  to  be  nugatory,:  as  A|l|^i^J|fliM^ioDS 
under  them  by  creditors  had  failed,     m**  ftutss 


Digitized  by 


Google 


V.  T«ltanhill»''  the  only  appUoaftion  that  bad  been 
made  to  the  Insolvent  Couit,  was  to  appoint  an 
assignee^  and  the  assignee^  when  appointed,  filed 
the  bilL  The  report  of  that  case  was  not  very 
clear ;  but  it  was  argued  that  the  creditors'  rights 
against  the  future  property  of  the  insolvent  were 
not  absolute,  but  were  subject  to  the  jurisdiction, 
and  the  jurisdiction  only,  of  the  insolvent 
Debtor's  Court.  Sir  John  Leach,  however,  de- 
termined that  a  court  of  equity  had  a  right  to 
administer  the  future  effects  of  an  insolvent. 
That  case  had  been  cited  and  approved  of  in 
Tsrious  other  cases,  and  bad  continued  from  1 830 
down-  to  the  possent  time,  and  he  apprehended 
that  the  present  demurrer  was  fonnOEd  upon  a 
mistake  of  the  grounds  on  which  that  decision 
was  made. 

Lord  Lanodalb  said  the  bill  was  filed  by  a 
creditor  of  the  insolvent,  who,  by  meritorious 
industry,  acquired  property  after  his  discharge  to 
the  amount  of  £3,000.  It  was  his  duty  to  f>ay 
his  debts,  but  he  did  not,  and  died  in  1838, 
leaving  a  will  in  favour  of  the  defendant,  his 
wife  and  administratrix.  The  plaintiff,  a  creditor 
for  £25.,  filed  the  bill,  praying  that  his  debt, 
and  the  debts  of  the  other  creditors,  might  be 
diseharfced.  It  was  admitted  that  he  (Lord 
Langdale)  couid  not  overrule  the  demurrer  with- 
out overraling  the  case  solemnly  decided  by  Sir 
John  Leach.  He  certainly  was  not  bound  by 
the  single  decision  of  a  co-ordinate  judge,  and 
all  decisions  were  open  to  the  most  nee  discus- 
sion; but  the  solemn  decision  of  a  competent 
judge  was  not  to  be  disregarded,  and  ought  not 
to  be  ovemiled  without  a  conviction  that  it  was 
erroneous,  and  as  he  was  not  so  convinced  he 
would  not  allow  the  demurrer.  The  acts  fur 
relief  of  insolvent  debtors  were  to  relieve  them 
fo9m  personal  imprisonment,  and  not  to  discharge 
their  future  estates ;  they  were  allowed  to  acquire 
fiimre  propeitvy  but  subject  to  their  former  debts. 
The  legal  aaa  moral  obligation  were  the  same 
Hw  intention  of  the  Legiuature  was  to  make  the 
judgment  or  recognisance  available  against  the 
insolvent  in  the  usolvent  Debtor^s  Court;  but 
upon  his  death  the  application  of  assets  being 
}>aTt  of  the  general  law  of  the  land,  the  jurisdi^ 
tion  of  Chancery  could  not  be  ousted,  and  the 
present  remedy  was  properly  in  this  court.  The 
demurrer  must  be  overruled. 

(a)  la  that  case  one  Philip  Jacobs  was 
disobarged  under  the  Insolvent  Act,  on  the 
14di  of  September,  1814.  On  the  22ud  of 
February,  1820,  be  was  again  discharged.  He 
sMbsequently  acquired  considerable  property 
bnt  paid  none  of  his  debts,  and  died  on  the 
4ih  of  December,  1826,  leaving  property 
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more  than  sufficient  to  pay  all  his  debts 
incurred  since  the  22nd  of  February,  1820* 
A  creditor  under  each  insolvency,  and  the 
assignee  in  both,  filed  a  Bill  against  the 
executor  of  the  Insolvent,  is  order  to  have 
the  surplus  of  the  assets,  afler  payment  of 
the  debts  contracted  since  his  last  discbarge, 
applied  in  satisfaction  of  the  debts  specified 
in  the  schedules.  Sir  Jobn  Lbacb,  M.  R.« 
in  deciding  upon  this  case,  said, — ^by  the 
several  acts  for  the  relief  of  Insolvent 
Debtors,  if  the  assets  of  the  insolvent  are,  at 
the  time  of  his  death,  more  than  sufficient  to 
pay  his  subsequently  contracted  debts,  from 
which  he  was  relieved  by  the  insolvent  acts ; 
and  a  particular  mode  is  prescribed,  in  which 
the  benefit  of  that  provision  is  to  be  obtained. 
That  mode  has  not  been  follo'wed  in  the 
present  case,  and  the  question  is.  Whether  a 
Court  of  Equity  has  authority  to  adminuter 
the  assets  in  discharge  of  those  debts.  I  am 
of  opinion  that  it  lias  such  authority.  The 
insolvent  here  had  twice  taken  the  benefit  of 
the  acts ;  and  it  appears  to  roe  that  the  order 
of  payment,  must  be,  to  pay  last^  the  creditors 
who  claim  under  the^r^  insolvency,  I  do 
not  consider  the  lapse  of  time  as  of  the  least 
importance ;  for  here  the  liability  arises  in 
respect,  not  of  a  promise^  but  of  a  lien  created 
by  the  statute. 

The  order  made  was,  tbat  the  surplus  assets 
afler  payment  of  the  funeral  and  testamen- 
tary expenses,  and  debts  ^ince  his  last  insol* 
;  vency,  were  appKcable^^rjtf ,  to  the  payment 
of  the  debts  under  the  second  insolvency ; 
and  then  in  the  payment  of  debts  under  the 
first  insolvency^  8.  C.  I  Russ.  k  My*  243  $ 
Reg.  Lib.  1829.    A.  1111. 

In  the  case  here  cited,  it  was  contended, 
(by  the  present  Master  of  the  -Bofl*,  who  was 
Counsel  against  the  Bill,)  against  the  claim 
of  the  creditors  for  whose  benefit  the  suit  was 
instituted,  that  they  would  have  been  bound 
by  the  Statute  of  Limitations^  if  the  debtor 
had  not  taken  the  benefit  of  the  Insolvent 
Acts.     And  that  the  question  was— What  is 


Digitized  by 


Google 


218 


Summer  Astizei. 


there  in  the  proyisiond  of  the  Insolvent  Acts 
to  put  the  Creditor  in  a  better  situation  than 
if  insolvency  had  not  occurred? — Ed. 

&nmiiirr  nwi}tfi. 

MIDLAND  CIRCUIT.— Jw/y  29. 

Warwick, 

Grand  Jury. 

Charge  of  Mr.  Justice  Littledalb  occa* 

SIONED  BV  TUB  ChARTIST  RlOTS. 

His  Lordship  said,  he  deeply  regretted  that 
they  would  on  the  present  occasion  have  to  in- 
vestigate several  cases  of  serious  interest,  and  of 
a  nature  and  character  which,  if  imitated  and 
carried  out  to  any  great  extent,  would  occasion 
great  alarm  for  the  ^ety  of  the  Government  and 
constitution,  the  institutions  and  property  of  the 
country.  It  was  well  known  to  them  that,  for  a 
considerable  time  past,  opinions  had  prevailed 
which  were  of  an  alarming  nature;  statements 
had  been  made  by  many  persons  and  circulated 
in  various  parts  of  this  kingdom,  that  a  large 
portion  of  our  population,  more  particularly  those 
of  the  operative  classes  of  society,  were  entitled 
to  certain  rights  which  they  ought  to  possess, 
and  which  were  unjustly  withheld  from  them. 
More  especially  they  had  been  told  tl;at  they 
ought  to  have  a  greater  share  than  they  had  in 
the  conduct  and  administration  of  the  govern- 
ment of  public  affairs  in  this  country ;  that  pro- 
perty was  most  unequally  distributed,  and  that 
those  who  bad  little  or  none  ought  to  have  a 
share  in  the  possession  of  their  richer  neighbour, 
and  that  property  should  be  more  equally  di- 
vided, 80  as  to  bring  the  different  classes  of  so- 
ciety to  a  nearer  approach  to  the  same  level. 
As  far  as  the  expression  of  these  or  similar 
opinions  was  confined  to  private  conversations 
and  discussions  the  law  took  no  notice  of  them, 
for  every  person  in  this  country  was  entitled  to 
entertain  and  express  what  opinions  he  pleased, 
provided  the  expression  of  them  had  produced 
no  evil  consequences  to  others,  endangered  nei- 
ther their  lives  nor  property,  nor  tended  to  a 
breach  of  the  public  peace.  No  doubt  these 
opinions  would  have  remained  dormant  and  quiet 
in  the  minds  of  the  greater  part  of  those  who 
understand  them  had  they  been  left  to  them- 
selves, hot,  unfortunately,  too  many  persons  were 
found  who  would  not  suffer  the  masses  of  the 
people  to  be  quiet,  but  inflamed  their  minds  by 
violent  and  inflammatory  speeches  and  harangues, 
at  meetings  convened  for  the  purpose,  as  well  as 
by  seditious  placards,  pamphlets,  newspapers, 
and  other  publications^  for  the  avowed  object  of 
persuading  them  to  co-operate  together,  in  order 


to  obtain  their  fancied  rights.  Amongst  other 
modes  which  had  been  adopted,  in  order  to  ob- 
tain their  fancied  rights,  was  the  setting  up  of 
what  was  called  the  National  Convention,  which 
professed  to  be  an  assembly  of  delegates,  sent 
from  meetings  which  had  been  held  in  different 
parts  of  the  country,  by  which  these  persom 
sought  to  give  an  apparent  sanction  to  the  vari- 
ous measures  which  they  proposed  to  adopt,  in 
order  to  gain  these  fancied  rights.  It  did  not 
appear  what  the  precise  object  of  ibe  National 
Convention  was ;  whether  it  was  confined  to  the 
institution  and  direction  of  the  various  measares 
to  be  adopted  in  order  to  achieve  those  alleged 
rights,  or  whether  it  had  not  ulterior  objects  and 
aimed  at  ulterior  measures.  But  though  this 
did  hot  clearly  appear,  he  could  not  but  remsrk 
that  the  name  of  **  National  Convention"  w«s 
an  ominous  one.  Since  and  during  the  period 
that  its  meetings  had  been  held^  l^igc  nnmben 
of  persons  had  notoriously  assembled  in  different 
parts  of  the  country ;  they  had  been  exhorted  to 
arm ;  they  had  been  drilled  and  trained  in  the 
practice  of  arms  and  military  evolutions  and  ex- 
ercises ;  riots  had  taken  place,  and  property  had 
been  burnt  and  destroyed.  With  respect  to  the 
folly  of  endeavouring  to  give  effect  in  this  man- 
ner to  the  views  entertained  by  them  he  woald 
say  nothing.  The  people  themselves  would  soon 
discover  it.  The  situation  of  the  misgnided  men 
who,  under  an  impression  that  they  ivonld  obtain 
their  fancied  rights  in  no  other  manner,  had  been 
induced  to  act  thus,  was  truly  to  be  pitied ;  for 
there  could  be  no  doubt  that  they  would  not 
have  engaged  in  such  enterprises  h«d  they  not 
been  instigated  and  solicited  by  others.  It  was 
a  matter  of  great  regret  that  such  riots  had  taken 
place ;  much  mischief  had  ensued,  nnieh  evil  in- 
flicted, by  these  misguided  people.  Whatever 
their  opinions  or  whatever  their  views,  it  was 
their  duty  to  submit  to  the  law,  and  not  attempt 
to  carry  their  wishes  into  effect  by  violence. 
That  such  proceedings  were  against  law  there 
could  be  no  doubt,  and  it  was  the  clear  duty  of 
the  authorities  to  suppress  such  proceedings,  snd 
to  bring  those  who  offended  the  laws  before  the 
ordinary  tribunals  of  justice  in  this  country. 
The  cases  of  this  nature  which  would  come  nn- 
der  their  consideration  were  of  three  kinds:  the 
first  related  to  the  demolition  of  houses  and  pro- 
perty, the  second  to  riot,  and  the  third  to  sedi- 
tious publications  and  speeches.  With  reference 
to  the  first  description  of  cases,  many  acU  of 
Pariiament  had  been  passed  which  bow  on  the 
subject.  Amongst  other.«,  the  7th  and  6th  of 
George  IV.  c.  30.  sec.  8.  by  which  aU  persons 
riotously  and  tumultuonsly  assembled  together, 
destroying  houses  or  property,  or  aiding  and  abet- 
ting in  such  destruction,  were  guilty  rf  felony; 
and  the  act  stated  that  such  persons,  ff  convicted, 
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should  8uiF«r  death  as  felons;  so  that  this  crime 
still  remained  by  law  a  capital  offence.     With 
regard  to  the  second  class  of  cases,  the  meaning 
of  a  riot  was  perfectly  well  understood.     It  was 
a  tumultttous  disturbance  of  the  peace  by  three 
or  more  persons   assembled   together  with   the 
intention  of  assisting  each  other  for  the  execu- 
tion of  any  enterprise  of  a  private  nature,  and 
afterwards  executing  the  same  in  a  riotous  and 
tumultuous  manner,  to  the  terror  and  alarm,  or 
in  a  manner  calculated  to  excite  the  terror  and 
alarm,  of  the  peaceable  and  well-disposed.     He 
said,  of  a  private  nature,  for  in  some  cases  such 
riotous  ^proceedings    might    amount    to    high 
treason,   as   where,  for    instance,    the    parties 
were  assembled  to  levy  war  against  the  sove- 
reign.    But  it  was  the  universal  practice,  that 
where  the  object  of  the  parties  assembled  re- 
lated to  public  matters,  and,  in  point  of  fact  and 
common  sense,  their  proceedings  amounted  to  riot, 
only  to  indict  them  for  that  riot  and  not  for  the 
greater  crime.    But  no  meeting  of  a  public  nature, 
called  for  public  purposes,  could  be  considered  a 
riot,  unless  attended  by  circumstances  of  actual 
force  and  violence,  or  such  an  apparent  tendency 
to  force  and  violence  as  should  be  calculated  to  ex- 
cite terror  and  alarm,  such  as  the  show  of  arms, 
threatening  speeches,  and  turbulent  gestures,  and 
then  the  law  held  that  under  such  circumstances 
it  was  not  necessary  that   disturbances   should 
actually  take  place,  in  order  to  constitute  a  riot. 
He  did  not  know  whether  any  cases  connected 
with  unlawful  assemblages    would  be   brought 
before  them.     Such  meetings  as  were  calculated 
to  excite  great  fears  in  the  public  mind  were 
clearly  unlawful  assemblatj^es.     As   where,   for 
instance,  a  great  number  of  persons  complaining 
of  a  common  grievance  met  together,  armed  in  a 
warlike  manner,  was  to  create  terror  and  alarm  in 
the  minds  of  the  people.     It  had  been  held  that 
such  assemblies  were  unlawful,  and  that  all  per- 
sons countenancing  and   upholding  them  were 
criminal  parties.     The  third  class  of  cases  was 
that  of  seditious  speeches  of  persons  going  about 
to  pnblic  meetings  and  addressing  those  persons 
in  language  calculated  to  excite  them  against  the 
Government,  constitution,  and  institutions  of  the 
country,  to  bring;  them  into  contempt,  and  to  in- 
stigate the  people  to  violence  in  order  to  carry  out 
their  objects.     Such  proceedings  as  those  con* 
8titute  an  oifence  at  common  law,  and  the  persons 
committing  it  were  liable  to  be  punished  accord- 
injrly.     It  was  not,  however,  every  argument  or 
statement  even  of  a  violent  character  which  could 
be  considered  seditious  ;  great  allowance  was  made 
for  public  opinion,  but  such  speeches  and  publi- 
cations  as  he  had  described  were  clearly  seditious, 
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Cambridge — Jtdy  26. 

Before  Mr.  Justice  V^iughan. 

Regina  v.  the  Arcbdeacoit  of  Ely. 

Mandamus — To  compel  the  defendant  to  ad" 
mit  Francis  Eadbn,  Churchwarden  of  the 
parish  of  St.  Clement^  in  Cambriage — • 
Illegal  election. 

The  writ  stated  that  the  prosecutor  had  been 
*'  nominated  and  chosen"  into  that  office  on  the 
1st  of  April  last,  and  the  defendant's  return,  upon 
which  the  issue  was  joined,  alleged  that  the  pro- 
secutor was  not  so  nominated  and  chosen. 

The  facts  of  the  case  appeared  to  be  that  the 
proper  mode  of  electing  churchwardens  in  that 
parish  was  according  to  the  canon  law,  by  which 
the  vicar  has  the  appointment  of  one,  and  the 
parishioners  the  other,  of  those  officers.  The 
defendant,  on  the  other  hand,  contended  that  the 
election  ought  to  be  according  to  a  certain  ancient 
custom  there  existing,  by  which  the  power  of  ap- 
pointment of  both  churchwardens  is  confined  to 
six  individuals,  to  the  exclusion  of  the  rest  of 
the  parish.  This  latter  system  has  been  for  a 
long  time  the  cause  of  great  offisnce,  and  has 
produced  much  irritation  in  the  parish,  and  which 
was  increased  by  the  late  churchwardens  having 
made  a  church-rate  towards  the  end  of  their  year 
of  office.  A  few  days,  therefore,  before  last 
Easter,  the  prosecutor  and  some  40  or  60  other 
rated  parishioners  of  St.  Clement's,  held  meetings 
upon  the  subject,  and  resolved  to  oppose  the 
'^  close"  system  at  the  then  next  election  ;  and 
in  pursuance  of  such  resolution  they  assembled 
in  the  vestry  on  Easter  Monday  last,  being  the 
day  of  election,  in  considerable  numbers.  The 
vicar  of  the  parish,  the  Rev.  Mr.  Spence,  who 
was  the  chairman  of  the  meeting,  was  about  to 
take  the  election  in  pursuance  of  the  custom,  when 
the  prosecutor  and  some  others  protested  against 
that  mode,  and  insisted  that  the  choice  should  bo 
according  to  the  89th  canon,  by  which  the  vicar 
is  to  appoint  one  churchwarden,  the  parishioners 
the  other.  The  chairman,  finding  upon  inquiry 
that  the  customary  mode  had  existed  (rom  a  re- 
mote period  of  antiquity,  felt  himself  bound  by 
it,  and  proceeded  to  the  election  in  conformity 
with  it.  The  custom  was  as  follows :  —The  in- 
habitants, being  assembled  in  the  vestry  on  the 
day  appointed  for  the  election,  quit  that  room 
upon  the  vicar  taking  the  chair,  and  retire  into 
the  body  of  the  church,  leaving  the  churchwar- 
dens, whose  term  of  office  is  about  to  expire,  with 
the  chairman  in  the  vestry.  The  churchwardens 
then  proceed  to  the  body  of  inhabitants  and  select 
two  of  their  number,  whom  they  send  into  their 
vestry  in  their  stead :  having  done  so,  they  them- 
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selves  '*  mingle  with  the  rest  of  the  parishion- 
ers.*' The  main  body  still  remaining  in  the 
chtirch  then  send  into  the  vestry  two  more  per- 
sons as  their  representatives,  and  the  four  who 
have  thus  joined  the  vicar  call  in  two  more,  thus 
making  six.  These  six  then  *'  deliberate 
amongst  themselves/*  and  appoint  the  two 
churchwardens  for  the  ensuing  year.  It  will  be 
seen  that  this  is  a  most  exclusive  system  of  elec- 
tion ;  and  the  rate-payers  feel  that  it  is  a  great 
hardship  upon  them,  inasmuch  as  the  church- 
wardens have  very  extensive  powers  of  taxing 
their  fellow-parishioners  vestea  in  them.  Upon 
the  present  occasion  it  was  difficult  for  the  friends 
of  that  system  to  find  a  sufficient  number  of  sup- 
porters to  enable  them  to  give  effect  to  it.  The 
late  churchwardens  called  into  the  vestry  Messrs. 
Bond  and  Coulton ;  Shallow  and  M^Farlane  sent 
in  Messrs  Phillips  and  Spink ;  the  four  so  chosen 
retunied  the  latter  compliment  by  selecting  the 
same  Shallow  and  M'Farlane  ;  and  these  six  re- 
elected the  old  churchwardens,  thus  confining 
the  election  to  six  persons,  whilst  eight  or  ten 
times  that  number  were  excluded  from  any  share, 
and  reduced  to  the  '*  poor  revenge  of  protesting.'* 
The  vicar,  who  behaved  throughout  with  the 
greatest  urbanity  and  impartiality,  then  proceeded 
to  take  the  election  according  to  the  canon  law, 
in  order  to  put  the  matter  into  a  train  for  legal 
decision.  He  nominated  one  of  the  old  church- 
wardens on  his  part,  and  two  gentlemen  nomi- 
nated and  seconded  Mr.  Eaden,  the  prosecutor, 
on  the  part  of  the  parish.  Mr.  Baden's  name 
was  proposed  to  the  meeting  by  the  chairman, 
and  Kis  election  was  carried  by  an  overwhelming 
majority.  The  meeting  then  passed  a  vote  of 
thanks  to  the  vicar,  and  the  vestry  broke  up. 
In  due  time  Mr.  Eaden  presented  himself  to  the 
defendant,  in  order  to  his  being  sworn  into  the 
office  ;  but  a  caveat  having  been  entered  by  the 
other  party,  and  the  archdeacon  finding  that  he 
had  been  elected  in  opposition  to  the  ancient 
usages  and  customs  of  the  parish,  declined  to 
admit  him.  Mr.  Eaden  obtained  a  writ. of  man- 
damus from  the  Court  of  Queen*s  Bench ^  to 
eompel  the  defendant  to  admit  him  into  the  office, 
with  all  its  burdens  and  its  honours,  alleging,  as 
already  mentioned,  that  he  was  **  nominated  and 
chosen  into  the  office."  This  allegation,  it  has 
been  seen,  the  defendant  denied  in  his  return ; 
and  whether  be  was  nominated  and  chosen,  or 
not,  was  the  question  the  jury  were  to-day  as- 
sembled for  the  purpose  of  trying.  The  above 
.facts,  relative  to  there-election  of  the  old  church- 
wardens under  the  ancient  system,  and  the  pro* 
secotoT  under  the  canon  law,  were  proved,  and  a 
vast  body  of  evidence,  written  and  oral,  was 
called,  which  proved  the  custom,  which  was 
relied  upon  by  the  defendant  to  have  existed  iar 


beyond  the  time  to  which  living  witnesses  could 
speak. 

Mr.  AndrewSy  for  the  prosecutor,  contended 
that  it  was  sufficient  for  him  to  show  that  his 
client  was  in  fact  elected  churchwarden,  and  that 
the  validity  of  that  election  was  not  a  matter  of 
any  consequence  and  could  not  be  triad  upon  the 
present  issue.  The  archdeacon  is  a  merely  mi^ 
nisterial  officer,  and  is  bound  to  admit  any  party 
who  is  in  fact  elected,  and  cannot  judge  of  the 
legality  of  that  election.  The  preseni  writ  of 
fnandamus  alleges  only  that  Mr.  Eaden  was 
^*  nominated  and  chosen/'  not  '<  duly*'  chosen, 
and  he  had  proved  that  he  was  in  fact  chosen. 

Mr.  Kelly,  for  the  defendant,  insisted  that 
this  issue  put  in  question  the  validity  of  the  elec- 
tion of  Mr.  Eaden ;  and  as  the  office  was  full 
by  an  election  according  to  the  accustomed  and 
legal  mode  at  the  time  when  he  was  chosen,  the 
choice  was  utterly  unavailing  and  void.  The  al- 
legation  in  the  vfth  was  thei^ore  disproved. 

Mr.  Justice  Vaughan  was  clearly  of  opiaioB 
that  the  validity  in  point  of  law  of  Mr.  Eaden'i 
election  was  in  issue,  as  well  as  his  election  in 
point  of  fact.  If  the  jury  should  be  of  opmion 
that  the  defendant  had  proved  the  custom  he  had 
alleged  to  have  existed  in  this  parish,  then  the 
prosecutor,  not  having  been  elected  in  confemiity 
with  it,  was  hot  entitled  to  be  admitted  to  the 
office,  and  he  should  direct  a  vodict  for  the  de> 
fendant.  An  objection  having  been  made,  that 
the  custom,  supposing  it  to  exist  in  fact,  was 
bad  in  law,  his  Lordship  also  expressed  himself 
of  opinion  that  it  was  valid,  and  free  from  ob» 
lection  ;  but  he  would  reserve  the  points.  The 
learned  Judge  summed  up  the  evidenae  with  the 
utmost  exactness  and  pefspicuity,  and  left  it  to 
the  jury  to  say,  whether  it  satisfioi  them  that  the 
custom  set  up  by  the  archdeacon  had  existed  from 
time  immemorial,  which  they  would  be  well  jus- 
tified in  inferring  it  had,  from  the  uncontradicted 
proof  of  usage  in  modem  times,  and  the  anoicat 
documentary  evidence  given  by  the  defendant 

The  jury  delivered  their  verdict,  and  found  tha 
custom  set  up  by  the  defendant  had  existed  (root 
time  immemorial. 

Mr.  Justice  Vaughan  then  told  them,  Aat «» 
his  view  of  the  law,  they  must  find  a  verdict  for 
the  defendant,  as  the  prosecutor  was  not  leg«7 
elected,  which  (as  he  interpreted  the  allegation  in 
the  writ  and  return)  he  must  be  in  order  to  en- 
title him  to  succeed  upon  the  issue  rassecL 

Verdict  for  the  de&ndant  accordingly. 

July  27. 

Special  Jvvt. 

Petbbs  V,  Flehinq. 

Infancy— TFAe^A^  cep^ain  4af^iek$,qfj^, 

levy  ahaU  Ife  considered  a»  ••job^W^***^ 
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for  an  under  graduate y  the  son  of  a  gentle- 
man of  fortune. 

The  plaintiff  is  a  jeweller  in  Cambridge^  and 
the  defendant  was  an  under  graduate  of  one  of 
the  universities.  The  action  was  brought  to  re- 
cover the  sum  of  £S-  Os,  6d,  for  the  under- 
mentioned items  : — 

'' A  fine  gold  ring         .  18     0 

*'  A  ring,  engraved  crest,  &c.  0  18  0 
**  A  short  gold  watch-chain  2  2  0 
«*  A  pair  of  pins  .  0  18     0 

"A  ring  .  .         16     0 

"A  ring  .  .15     0 

*^  Repairing  a  ring  0     3     6 

£8  0  6" 
These  articles  were  supplied  between  the  months 
of  November,  1834,  and  March,  1835.  The 
defendant  is  the  son  of  a  gentleman  of  very 
large  fortune  residing  in  London,  and  during  his 
sojourn  at  college  he  had  a  livery-servant,  and  his 
companions,  as  one  of  the  witnesses  said,  were 
^  among  the  first  and  best  in  the  university." 
lie  also  kept  a  horse  during  a  part  of  the  time  he 
'waa  at  coilege,  and  his  habits  and  appearance 
were  such  as  in  all  respects  showed  him  to  be  a 
gentleman  of  fortune,  or  the  son  of  one.  The 
defendant  pleaded  the  general  issue  and  '*  in- 
fancy.** To  the  latter  {9ea  the  plaintiff  replied 
that  die  goods  were  ^*  necessaries,'^  suitable 
to  the  condition  in  life  of  the  defendant. 

Mr.  Andrews^  for  the  defendant,  applied  to 
the  learned  Judge  to  nonsuit  the  plaintiff,  upon 
the  ground  that  the  articles  in  question  were  not 
in  their  nature  *'  necessaries*'  for  an  infant. 
They  might  be  convenient  or  useful,  and  such  as 
an  in^t  might  very  properly  furnish  for  himself 
with  any  means  he  happened  to  possess  ;  but  in 
point  of  law  it  was  impossible  to  say  that  they 
were  neeessaries.     They  were  mere  ornaments. 

Mr.  Justice  Vauohan  thought  he  ought  not 
to  withdraw  the  case  from  the  consideration  of 
the  jury,  as  it  was  a  mixed  question  of  law  and 
&ot. 

Mr.  Andrews  then  addressed  the  jury  for  the 
defendant. 

The  learned  Judge  said.  As  a  general  rule, 
an  infant  could  not  bind  himself  by  a  contract : 
but  there  were  certain  exceptions  to  that,  one  of 
which  was,  that  he  might  make  a  valid  contract 
for  necessaries  suitable  to  his  condition  and  cir- 
cumstances. The  question,  '^  what  are  neces- 
saries,'* always  bears  a  reference  to  the  condition 
of  the  parties — it  is  a  relative  term.  It  is  not 
simply  in  any  absolute  thing,  as  clothes,  food, 
lodging,  or  the  like,  but  any  article  which  may 
correspond  with  the  condition  and  circumstances 
of  the  party.  He  was  not  aware  of  any  instance 
in  whfcb  an  infant,  who  was  not  shown  to  have 
any  property  of  his  own  at  the  time,  but  who 


was  the  son  of  a  man  of  fortune,  had  been  held 
liable  for  articles  of  ornament  like  those  in  ques- 
tion ;  but  still  he  thought,  under  all  the  circum- 
stances, that  it  was  a  question  for  the  jury. 
They  would  say,  in  the  first  place,  whether  these 
articles  were  "necessaries"  at  all;  and  if  they 
were,  then  whether  they  were  suitable  in  quality 
and  quantity  to  the  degree  and  condition  of  the 
defendant. 

The  jury  found  a  verdict  for  the  plaintiff  for 
the  amount  claimed. 

Mr.  Andrews  applied  for  leave  to  move  to 
enter  a  non-suit  if  the  Court  should  be  of  opinion 
that  these  articles  of  ornament  did  not  properiy 
fall  under  the  description  of  necessaries. 

Mr.  Justice  Vaughax  said  he  would  cer- 
tainly reserve  leave.  It  was  a  question  of  the 
highest  importance.  He  must  add  that  the 
community  were  very  much  indebted  to  any  gen- 
tleman who  had  the  courage  to  endeavour  to  put 
a  stop  to  the  extravagancies  of  young  men  at  the 
university.  The  present  bill  was  not  at  all  unfiiir 
in  amount ;  but  it  was  a  matter  which  ought  to 
be  settled  by  the  solemn  decision  of  a  court  of 
law  whether  the  price  of  articles  of  this  kind 
could  be  recovered  at  all  in  a  court  of  justice 
against  an  infant. 

NORTHERN  CIRCUIT. 

Durham^Jidy  25. 
Before  Mr.  Barok  Maulb. 

MiDDLBTON     V.      MiDDLETON. 

Annuity  void  for  want  of  enrolment  of  me- 
mortal — Action  in  assumpsitybr  the  consi- 
deration money — Statutjee  of  Limitations 
by  reason  of  the  original  debt  having  ac- 
crued mjore  than  6  years  since — Whether 
payment  of  subsequeni  interest  is  a  sufficient 
answer  to  it, 

Mr.  Bliss  stated  the  case,  and  said  that  the 
action  was  brought  in  assumpsit  for  money  paid 
by  the  plaintiff  to  the  defendant,  and  on  an  ao- 
count  stated.  The  defendant  had  pleaded — first, 
the  general  issue  to  all  except  ib'86«  8«.  6d,  ; 
I  secondly,  to  the  whole  declaration,  the  statute  of 
I  limitation ;  thirdly,  as  to  the  £86.  Ss*  f^d.  a 
payment  and  the  receipt  from  the  plaintiff  in  dis- 
I  charge  of  the  action  ao  far;  und  fomthly,  a  set 
off  for  money  paid  to  the  plaintiff,  and  fior  board 
and  lodging  afforded  by  the  defendant  to  the 
plaintiff.  The  defendant  and  plaintiff  were  it 
appeared  brothers,  and  the  latter  was  the  admi- 
nistrator of  their  father,  who  died  several  years 
ago.  The  plaintiff  was  entitled  to  a  sliare  of 
|tbe  residue,  calculated  to  amount  to  i>10Q.  and 
I  he  agreed  to  accept  in  its  stead  from  the  defen- 
jdant  an  annuity  of  £8.  per  annum  for  life,  for 
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which  the  defendant  executed  to  the  pkintiff  a 
bond,  in  the  penalty  of  £200.  but  no  memorial 
was  enrolled  until  the  17th  of  June,  1838. 
In  consequence  of  the  annuity  having  been  in 
arrears  for  the  last  seven  or  eight  years,  an  action 
was  brought  for  its  recovery,  to  which  the  de- 
fendant, inter  alia,  pleaded  that  the  memorial 
of  the  annuity  was  not  enrolled  in  the  Court  of 
Chancery  according  to  the  terms  of  the  Act  of 
Parliament.  On  making  inquiries  into  the  case 
it  was  found  that  this  plea  would  be  fatal,  as 
there  certainlv  was  an  informality,  though  it  had 
been  the  work  of  the  defendant's  brother-in-law, 
a  solicitor,  and  in  consequence,  on  the  9th  of 
December,  1837,  notice  was  given  of  the  dis- 
continuance of  the  action  then  pending,  and  the 
plaintiff  was  compelled  to  bring  the  action  in  its 
present  form,  in  order  to  recover  the  consideration 
money  instead  of  the  arrears  of  the  annuity, 
which  turned  out  to  be  less  than  was  anticipated 
by  £16.,  leaving  the  balance  JK84.  Hs,  6d.  now 
claimed.  The  principal  ground  of  defence  was, 
that  the  original  debt,  which  accrued  more  than 
six  years  ago,  was  barred  by  the  Statute  of  Li- 
mitations, but  a  witness  was  called,  who  proved 
that  he  was  present  on  one  occasion  within  six 
years,  when  the  plaintiff  applied  to  the  defendant 
for  **  his  interest,"  and  received  £'2.  to  buy  him 
some  clothes. 

Mr.  Cresswell  addressed  the  jury  for  the  de- 
fendant, and  put  it  to  them  to  infer  from  the  cir- 
cumstances that  this  was  not  a  payment  on  ac- 
count of  the  annuity,  but  a  voluntary  donation. 

The  learned  Baron  directed  the  jury  to  return 
a  verdict  for  the  plaintiff  if  they  could  place  re- 
liance on  the  evidence  of  the  witness,  observing 
that  if  he  could  not  recover  the  balance  of  the 
annuity  there  was  no  reason  why  he  should  not 
recover  the  consideration  money,  seeing  that  the 
informality  in  the  enrolment  was  the  fault  of  the 
defendant  himself. 

Verdict  for  the  plaintiff  for  £84.  8*.  6d. 

COURT  OF  EXCHEQUER— Jttiw  12. 
NEW  GENERAL  ORDERS. 

FORMS  OF  WRITS. 

{Continued  from  page  206.) 
No.  III. 

Writ  of  Fieri  Facias^  an  a  Decree  or  Order 
of  the  Court  of  Exchequer  for  Payment 
of  Costs, 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith.     To  the  Sheriff  of 
greeting. 

We  command  you  that  of  the  goods  and  chat- 
tels of  O.  D.  in  your  bailiwick,  you  cause  to  be 


made  the  sura  of  ,  which  said  sum  of  monev 
was  lately  before  us  in  our  Court  of  Exchequer  at 
Westminster,  in  a  certain  cause,  or  certain  causes 
(as  the  case  may  be),  wherein  A.  B.  is  plaintiff, 
and  C.  D.  is  defendant,  or  in  a  certain  matter 
there  depending,  intituled,  **  In  the  matter  of 
E.  F.'*  (as  the  case  may  be)  by  a  decree  or  order 
(as  the  case  may  be)  of  our  said  court,  bearing 
date  the  day  of         ,  decreed  or  ordered  (as 

the  case  may  be)  to  be  paid  by  the  said  C.  D. 
to  A.  B.,  together  with  certain  costs  in  the  said 
order  mentioned,  and  which  costs  have  been 
taxed  and  allowed  by  G.  H.  Esq.,  one  of  the 
roasters  of  our  said  court,  at  the  sum  of 
as  appears  by  the  certificate  of  the  said  master, 
dated  the  day  of  ,  and  that  of  the 

goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick,  you  further  cause  to  be  made  the  sum 
of  J*  together  with  interest  at  the  rate  of 

£4.  per  centum  per  annum  on  the  said  sum  of 
yf  from  the  day  of  ,{  and 

on  the  said  sum  of  |§  from  the  daj 

of  ,11  and  that  you  have  that  money  aod 

interest  before  us,  in  our  said  court,  immediately 
after  the  execution  hereof,  to  be  paid  to  the  said 
A.  B.  in  pursuance  of  the  said  decree  or  order 
(as  the  case  may  be).  And  that  you  do  all 
such  things  as  by  the  statute  passed  in  the  second 
year  of  our  reign,  you  are  authorised  and  required 
to  do  in  this  behalf;  and  in  what  manner  you 
shall  have  executed  this  our  writ,  make  appear 
to  us  in  our  said  court  immediately  after  the  ex- 
ecution thereof.  And  have  there  then  this  writ. 
Witness,  &c. 


•  The  eosta. 

t  The  money. 

t  The  date  of  the  order,  or^  if  that  were  prior  to  the 
1 8t  of  October,  1838,  aay,  *•  from  the  1  at  day  of  Octo- 
ber. 1838." 

§  The  date  of  the  tnaater'a  certificate,  or,  if  that  were 
prior  to  the  lat  of  October,  1838,  asy,  **  fhna  the  Ist 
day  of  October,  1838." 


No.  IV. 

Writ  of  Fieri  Faeiasj  on  a  Decree  or  Oritr 

of  the  Court  of  Exchequer  far  Payment  of 

Maney^  Interesty  and  Costs. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Qoeen, 
Defender  of  the  Faith.     To  the  sheriff 
greeting. 

We  command  you  that  of  the  goods  and  chattels 
of  C.  D.  in  your  bailiwick,  you  cause  to  be  made 
the  sum  of  ,  and  also  interest  thereon  at 

the  rate  of  £4.  per  centum  per  annnm^  from  the 
day  of  ,*  which  said  sum  of  mo- 

ney and  interest  were  lately  befoKtt  tts  in  our 
Court  of  Exchequer  at  WestminsteTt  in  a  certain 
cause  or  certain  causes  (as  Ae  iile  nuiyhe), 
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wherein  A.  B.  is  plaintifF,  and  C.  D.  is  defen- 
dant, or  in  a  certain  matter  there  depending,  in- 
tituled, «  In  the  matter  of  E.  F."  (as  the  case 
may  he)  by  a  decree  or  order  (as  the  case  may 
may  be),  of  our  said  court,  bearing  the 
day  of  f  decreed  or  ordered  (as  the  case 

may  be),  to  be  paid  by  the  said  C.  D.  to  A.  B., 
together  with  certain  costs  in  the  said  order  men- 
tioned, and  which  costs  have  been  taxed  and 
allowed  by  G.  H.  Esq ,  one  of  the  masters  of  our 
said  court,  at  the  sum  of  ,  as  appears  by 

the  certificate  of  the  said  master,  dated  the 
day  of  ,  and  that  of  the  goods  and  chattels 

of  the  said  C.  D.  in  your  bailiwick^  you  further 
cause  to  be  made  the  said  sum  of  ,  toge- 

ther with  interest  thereon  at  the  rate  aforesaid, 
from  the  day  of  ,t  and  that  you 

have  that  money  and  interest  before  us,  in  our 
said  court  immediately  after  the  execution  thereof, 
to  be  paid  to  the  saia  A.  B.,  in  pursuance  of  the 
said  decree  or  order  (as  the  case  may  be).  And 
that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign,  you  are 
authorised  and  required  to  do  in  this  behalf;  and 
in  what  manner  you  shall  have  executed  this  our 
writ,  make  appear  to  us,  in  our  said  court,  imme- 
diately after  the  execution  thereof.  And  have 
there  then  this  writ.     Witness,  &c. 


*  The  day  mentioned  In  the  order. 

^  The  date  of  the  msBter's  certificate  of  taxation, 
or,  irthat  wore  prior  to  the  Ist  of  October,  1838,  say, 
**  from  the  Ist  day  of  October,  1838." 
{To  be  continued,) 


COURT  OF  COMMON  PLEAS,  DURHAM. 
2  Vict.  cap.  XVI. 

jln  Act  far  improving  the  Practice  and 
Proceedings  of  the  Court  of  Pleas  of  the 
County  Palatine  of  Durham  and  Sad- 
berge.    [June  14,  1839.] 

(Continued  from  p.  206.) 

XXIX.  And  be  it  enacted.  That  in  case  any 
other  rule  of  the  said  Court  of  Pleas  at  Durham 
cannot  be  enforced  by  reason  of  the  non*resi- 
dence  of  anv  party  or  parties  within  the  jurisdic- 
tion thereof,  it  shall  be  lawful,  upon  a  certificate 
of  such  rule  by  the  Prothonotary  of  the  said 
Court,  or  his  deputy,  and  an  affidavit  that  by 
reason  of  such  non-residence  such  rule  cannot  be 
enforced  as  aforesaid,  to  make  such  a  rule  of  any 
one  of  the  said  Superior  Courts  at  Westminster, 
whereupon  such  rule  shall  be  enforced  as  a  rule 
of  the  Court  last-mentioned. 

XXX.  And  be  it  enacted,  That  every  writ  of 
venire  facias  juratores  issued  out  of  the  said 
Court  of  Pleas  at  Durham  shall  bear  date  on  the 
day  next  preceding  the  first  commission  day  of 


Court  of  Common  Pleas^  Durham. 

each  assizes,  unless  such  commission  day  shall 
be  on  a  Monday,  and  then  on  the  Saturday  pre- 
ceding, and  that  every  writ  of  habeas  corpora 
juratorum  shall  bear  date  on' the  day  of  the 
return  of  the  venire  facias  Juratores ;  and  that 
all  other  writs  issued  out  of  the  said  Court  of 
Pleas  at  Durham,  except  writs  of  distringas  and 
exigent  and  proclamation,  shall  respectively  bear 
date  on  the  day  on  which  the  same  shall  be 
issued ;  and  that  all  writs  of  execution  may,  if 
the  party  suing  out  the  same  shall  think  fit,  be 
made  returnable  immediately  after  the  execution 
thereof. 

XXXI.  And  be  it  enacted,  That  whenever 
by  any  Act  of  Parliament,  or  by  or  under  the 
authority  of  any  Act  of  Parliament,  or  by  any 
rule  or  order  of  any  of  her  Majesty's  Superior 
Courts  at  Westminskery  or  of  any  of  the  judges 
of  the  same,  any  rules,  orders,  or  regulations 
already  have  been  or  hereafter  shall  be  made  for 
the  purpose  of  framing,  regulating,  or  amending 
the  proceedings,  practice,  or  pleadings  of  any  of 
the  said  Superior  Courts  at  Westminster,  it  shall 
be  lawful  for  the  justices  of  the  said  Court  of 
Pleas  at  Durham,  or  any  two  of  them,  by  rule 
or  order  to  be  made  in  that  behalf,  to  adopt, 
mutatis  mutandis,  all  or  any  of  such  rules,  or- 
ders, or  regulations,  or  any  part  or  parts  thereof, 
as  to  the  said  Court  shall  seem  fit. 

XXXII.  And  be  it  enacted.  That  the  costs 
to  be  from  time  to  time  allowed  for  preparing 
pleadings  in  actions  in  the  said  Court  of  Pleas 
at  Durham,  shall  be  the  same  as  shall  be  al- 
lowed for  preparing  pleadings  of  a  like  descrip- 
tion in  actions  in  the  Superior  Courts  at  West- 
minster. 

XXXIII.  And  be  it  enacted.  That  the  pro- 
ceedings in  all  actions,  except  actions  of  replevin, 
which  shall  be  removed  from  any  inferior  Court 
within  the  said  County  PaUtine  of  Durham  into 
the  said  Court  of  Pleas  by  writ  of  pone  loaue- 
lam,  or  any  other  writ,  shall  not  be  stayed  or 
delnyed  in  any  such  inferior  Court  by  reason  of 
any  such  writ  of  pone  loquelam  or  other  writ, 
unless  the  person  or  persons  removing  such  ac- 
tion from  any  such  interior  Court,  with  two  suffi- 
cient sureties,  such  as  the  sheriff  or  other  officer 
of  such  inferior  Court  shall  approve  of,  shall  be 
bound  unto  the  other  party  in  the  said  action, 
by  recognizance,  to  be  acknowledged  before  such 
sheriff  or  other  officer  of  such  inferior  Court,  in 
double  the  amount  of  the  debt  or  damages  men- 
tioned in  the  writ,  issued  in  such  inferior  Court, 
or  in  such  other  sum  as  such  sheriff  or  other 
officer  of  such  inferior  Court  shall  direct,  to  pro- 
secute the  said  writ  of  pone  loquelam  or  such 
other  writ  with  effect,  and  also  to  satisfy  and 
pay  (if  judgment  be  given  against  the  person  or 
persons  removing  such  cause,  or  the  writ  of  pone 
loquelam  or  other  writ  be  not  proceeded  in)  all 
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and  singaltf  the  debt,  damages,  and  costs  ad- 
juc^ed. 

XXXIV.  And  be  it  enacted,  That  in  all  cases 
the  person  or  persons  in  whose  name  or  names 
any  writ  of  fuse  judgment  or  supersedeas  there- 
on shall  be  brought  for  the  reversing  of  any  judg- 
ment in  any  inferior  Court  within  the  said  County 
Palatine  of  Durham  shall,  with  two  sufficient 
sureties  such  as  the  Court  of  Pleas  shall  approve 
of,  within  six  days  after  the  return  of  any  such 
writ  into  the  Court  of  Pleas  at  Durham,  be 
bound  unto  the  partv  for  whom  such  judgment 
is  given,  by  recognizance,  to  be  acknowledged 
before  a  justice  of  the  said  Court  of  Pleas  at 
Durham,  in  treble  the  sum  adjudged  to  be  reco- 
veted  by  the  former  judgment,  to  prosecute  the 
said  writ  of  false  judgment  or  supersedeas  with 
effect,  and  also  to  satisfy  (if  the  said  judgment 
shall  be  affirmed,  or  the  writ  of  fSd&e  judgment 
or  supersedeas  be  not  proceeded  in,)  all  and  sin- 
gular the  debt,  damages,  and  costs  adjudged,  and 
all  costs  and  damages  to  be  awarded  for  the  de- 
laying execution  ;  and  in  case  such  recognizance 
shall  not  be  acknowledged  and  entered  into,  such 
writ  of  false  judgment  shall  abate,  and  the  party 
to  whom  such  judgment  is  given,  on  delivering 
to  the  sheriff  or  other  officer  in  such  inferior 
Court  a  certificate  by  the  Prothonotary  of  the 
said  Court  of  Pleas,  or  his  deputy,  that  such 
recognizance  has  not  been  acknowledged  and 
entered  into,  shall  be  entitled  to  execution  out  of 
such  inferior  Court  for  the  sum  adjudged  to  be 
recovered  by  such  judgment,  and  costs  of  ac- 
tion. 

(To  be  continued.) 

Uunintan  of  tiir  Courtis* 

COURT  OF  CHANCERY. 

Saward  v.  M'Donald,  to  be  spoke  to — Sturges 
V.  Champneys,  appeal  by  order. 

Appeal  Motions; 
Murray  v.  Walters — Bannatjrne  v.  Leader — 
Vandergucht  v.  Blaquiere — ^Altree  v.  Horden — 
Pritchard  v.  Foulkes. 

Cause  Petitions. 

Nye  V.  Maule— Swaby  v.  Dicken — Attorney- 
General  v.  Dupre — Vigors  v.  Lord  Audley(2) — 
Hughes  V.  Wynne — Bezon  v.  Holland — ^In  re 
Stafford's  Chanties — Attorney-General  v.  Wil- 
son. 


VICE-CHANCELLOR'S  COURT. 

Short  Causes,  after  which, 

Cause  Petitions. — About  200  are  in  the  list, 
the  unopposed  only  to  be  taken  to-day. 


Causes  by  order,  after  the  Petitions, 

Mitchell  V.  Mitchell — Mangham  v.  YinceDt 
— ^Forsyth  v.  Chard — Tripp  v.  Knowles— Pem- 
berton  v.  Bell — Sheldon  v.  Sheldon,  to  be  spoke 
to— Smith  V.  Elgie,  motion^  part  heard. 


ROLLS'  COURT. 

Petitions. — ^The  unopposed  to  be  taken  fiist. 

After  the  Petitions,  Motions  and 
Trezevant  v.  Fraser,  cause,  part  heard. 


TO  SUBSCRIBBRS. 

A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
scribers, postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  Publishers. 

Annual  Subscnption,  £\.  10«.,  to  be  paid  in 
advance. 


NOTICE  TO  CORRESPONDENTS. 

H.  T.  D. — Is  not  your  communication  some- 
what too  late?  We  have  even  lost  sight  of  t}ie 
excellent  correspondent  alluded  to;  besides,  we 
don't  think  that  you  have  got  over  the  blunder, 
except  as  an  addenda. 
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SATURDAY,  AUGUST  10,  1839. 


[No.  15. 


LEX  LOCI  DOMICILII. 

Part  I. 

In  Cabbs  of  Lboitimacy. 

The  Prbsumptioit  op  thb  Lboitimaoy  of  a 

Child  born  in  lawful  Wbdlock. 

C Continued  from  p.  21 1  .^ 

T'HE  best  illustration  that  can  be  given  of 
*the  modern  doctrine  was  shewn  by  Lord 
Lyndhurst  in  the  recent  case  of  Morris  v. 
Davies  (a).  His  Lordship  said,  "  It  ap- 
pears that  Mr.  and  Mrs.  Morris  were  mar- 
ried in  1778.  They  resided  at  Shrewsbury, 
irhere  he  practised  in  the  medical  profession. 
Aboot  1788  they  separated ;  and  articles  of 
%paration  were  drawn  and  executed,  in  which 
it  was  stated  that,  in  consequence  of  un- 
iappy  differences  existing  between  them, 
hey  had  agreed  to  live  apart.  A  provision 
*or  Mrs.  Morris  for  life  having  been  made 
»7  those  articles,  she  went  to  reside  at  Llan- 
fair ;  and  after  some  little  time,  Mr.  Morris 
i^ent  to  live  at  a  place  called  Argoed,  14  or 
(Smiles  distant  from  Llanfair.  Although 
hese  parties  separated,  it  does  not  appear 
bat  they  were  in  a  state  of  decided  variance 
ind  hostility  with  each  other.  A  young 
nan,  of  the  name  of  William  Austin,  who 
»ad  been  taken  into  the  service  of  Mr.  and 

<a>  See  MIeliDlat  on  Adalterine  Bastardy,  p.  230, 
rhere  this  ease,  in  all  its  stages,  and  all  the  cases 
pm  the  sntject,  will  be  found. 
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Mrs.  Morris,  as,  Mr.  Morris  described  it, 
**  to  clean  his  shoes,"  was  suspected  of  some 
familiarity  with  Mrs.  Morris.  He  accom- 
panied her,  together  with  other  servants,  to 
Llanfair ;  but,  notwithstanding  that  circum- 
stance, some  intercourse  still  continued  to  be 
kept  up  between  Mr.  Morris  and  his  wife. 
The  impression  upon  my  mind,  from  the 
evidence  is,  that  the  extent  and  the  nature  of 
that  intercourse,  have  been  much  exagge- 
rated by  the  witnesses  on  the  part  of  the 
plaintiff."  His  Lordship,  afler  comment* 
ing  upon  the  evidence,  and  giving  it  as  his 
opinion  that  there  was  sufficient  evidence, 
that  on  more  than  one  occasion  Mr.  Morris 
was  in  Mrs.  Morris's  house,  and  that  he 
sometimes  walked  with  her,  continued, 
"  Austin  continued  to  reside  for  many  years 
in  Mrs.  Morris's  service,  where  he  remained 
until  he  entered  the  army.  In  the  spring  of 
1792,  Mrs.  Morris  became  pregnant.  That 
pregnancy  was  not  communicated  to  Mr. 
Morris  ;  she  endeavoured  to  conceal  it  as 
far  as  she  was  able.  About  the  close  of 
December,  1792,  she  was  delivered  at  nigh 
of  a  male  child  ;  and  there  is  sufficient  evi- 
dence of  identity  to  satisfy  me  that  that  mtile 
child  is  the  present  plaintiff.  Immediately, 
afler  she  was  delivered,  the  man  who  had 
the  care  of  the  horses,  was  sent  out  of  the 
way ;  the  child  was  wrapped  carefully  in 
flannel ;  two  horses  were  taken  from  the 
stable ;  a  woman,  of  the  name  of  Ann  Evans, 
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yrhg  assisted  at  the  delivery,  and  Austin, 
v^o  was  present  about  that  time,  and  in 
the  house,  and  who  is  described  as  being  in 
a  state  of  considerable  agitation,  mounted 
these  horses,  and  set  ott  with  the  child  to- 
wards a  place  called  Wem,  about  30  miles 
from  Uanfair.  When  they  arrived  within 
a  short  distance  of  Wcm,  Ann  Evans  was 
left  upon  the  road  with  the  child,  while 
Austin  rode  on  to  his  father's  house^  who  was 
a  weaver,  carrying  on  business  at  Wem. 
Mrs.  Austin,  the  mother  of  Austin,  came 
and  received  the  child ;  and  Austin  and  Ann 
Evans  returned  to  Llanfair  with  as  much 
expedition  as  they  could  use.  On  their  ar- 
rival there^  it  appears  that  Ann  Evans  was 
anxious  to  go  about,  and  show  herself  as 
much  as  pos:>ibIe,  tliat  no  suspicion  might  be 
entertained  of  her  absence.  Thus  the  greatest 
tare  appears  to  liave  been  taken,  at  the  risk 
even  of  exposing  the  life  of  the  child,  to 
conceal  the  circumstance  of  Mrs.  Morris's 
delivery. 

The  child  was  shortly  afterwards  bap- 
tiaed  at  Wem,  by  the  name  of  Evan  Wil- 
liams, and  was  described  as  **  a  base-born 
child.".  He  continued  for  a  considerable 
time  in  the  house  of  Mr.  and  Mrs.  Austin, 
the  father  and  mother  of  Austin.  When 
he  had  attained  the  age  of  five  or  six 
years,  lie  was  put  to  school,  by  the  name  of 
Evan  Austin,  with  Mr.  Walker,  and  he  was 
maintained  at  the  expense  of  Mrs.  Morris. 
The  boy  was  afterwards  removed  to  a  school 
^t  High  Ercal,  and  there  was  called  by  the 
name  of  Evan  Williams,  but  was  described 
also  as  Evan  Austin.  Mrs.  Morris,  from 
time. to  time,  saw  the  child,  and  treated  him 
as  her  son;  and  during  the  whole  of  this 
period  he  was  treated,  and  obviously  con- 
sidered by  Austin  as  his  son.  ♦  *  *  * 
Mr.  Morris  knew  nothing  of  the  birth  of 
this  infant ;  he  lived  for  17  years  afterwards, 
considering  his  daughter  Harriet  as  his  only 
child.  In  the  year  1799  Harriet  married 
Mr.  Davies,  without  her  father's  consent ;  he 


was  incensed  against  her,  and  made  a  will, 
by  wliich  he  disposed  of  the  whole  of  his 
property  in  favour  of  a  nephew.  In  1807, 
he  was  party  to  an  instrument,  in  which  he 
described  Harriet  Davies  as  "  his  only 
child,  and  heir  at  law."  In  1808,  having 
been  reconciled  to  his  daughter,  he  disposed 
of  his  property  in  favour  of  her  and  her 
children:  and  no  notice  whatever  was  taken 
by  him  of  any  other  child.  It  appears,  io- 
deed,  that,  in  a  conversation  he  h^^  with 
Mrs.  Morris  in  1799,  he  stated  some  reports, 
which  had  accidentally  reached  his  ear,  of 
her  having  had  a  child ;  but  she  replied,  by 
a  vehement  and  peremptory  deniaL  Tb« 
child,  tlierefore,  was  recognized  on  the  qa£ 
side  as  the  child  of  Austin ;  on  the  other,  do 
knowledge  whatever  of  such  child  haviag 
been  born  ever  reached  Mr,  Morris.  The 
existence  of  such  child  was  never  comiDuoi- 
cated  to  him ;  in  no  on^  instance  did  he  set 
upon  the  supposition  of  there  being  such  a 
child  ;  there  was  nothing  but  a  vague  report, 
which  was  instantly  contradicted  by  Mrs. 
Morris. 

Upon  these  facts  the  question  arose,  whe- 
ther the  child  was  the  legitimaU  son  of  Mr. 
Morris  ? 

His  Lordship  continued^  **  There  is  no 
doubt  or  difficulty,  as  it  appears  to  me,  with 
respect  to  the  law,  applicable  to  this  ques- 
tion. It  was  stated,  clearly  and  distinctljt 
by  the  Judges  in  the  case  of  the  JBanbitr^ 
Peerage  (a) ;  and  I  consider  the  4^oion  ex- 
pressed on  that  occasion,  not  as  kying  down 
any  new  doctrine,  but  as  arising  out  of,  and 
founded  upon,  the  previous  decisions.  On 
that  occasion,  the  Lord  Chief  Justice  of  the 
Common  Pleas  stated  the  unaoimaas  opioioo 
of  the  Judges  (b).  The  question  therefore, 
is  a  question  of  fact,  whether  sexual  inter- 
course took  place  in  the  spring  of  lW2,  (for 
that  is  the  period  to  which  reference  mast  be 


(a)  See  ftate  p.  210.— 1  Sim.  ft  Btit.  16d:'8.C. 
(6)  Answer  to  Quesikms  4  ft  9,  uMet^'iR'l 


Digitized  by 


Google 


Anmer  to  Problem  9,  Vtd.  IT. 

liftd)  between  Mr.  and  Mrs.  Morris.  In  the 
absence  of  all  evidence,  either  on  the  one  side 
or  on  the  other,  the  law  would  presume  that 
such  sexual  intercourse  did  take  place. 

It  was  argued,  at  the  bar,  that  the  doc- 
trine contained  in  the  opinion  which  I  have 
stated  has  been  affected  by  a  case  decided  in 
this  Court,  (Head  v.  Head)  (a).  In  truth, 
however,  Head  o.  Head  does  not,  in  the 
slightest  degree,  affect  the  opinion  deliycred 
by  the  Judges  in  the  case  of  the  Banbury 
Peerage.  It  recognizes  and  adopts  that 
opinion :  and  all  that  is  said  by  the  present 
Master  of  the  Rolls  is,  that  the  Court,  which 
is  to  be  satisfied  that  sexual  intercourse  did 
not  take  place,  must  be  so  satisfied,  not  upon 
H  mere  balance  of  probabilities,  but  upon 
evidence,  which  must  be  such  as  to  exclude 
all  doubt,  that  is,  of  course,  all  reasonable 
doubt,  in  Ae  minds  of  the  Court  or  Jury  to 
whom  the  question  is  submitted.*' 
(To  b4  etmtinued,) 


PROBLEM  XV.— Vol.  2. 
Stoppagbin  Transitu. 
What  is  meant  by  Stoppage  in  Transitu  ? — 
Show  the  State  of  the  Law  relating  to  it,  and 
when  the  right  determines. 

(a)  1  Sim.  k  Sta.  150,  S.  C.  Tarn.  &  Riue.  138, 
where  it  was  held  to  be  a  presomption  of  law,  that  a 
child  bom  of  a  married  woman  U  Ugitimatfi,  the  hus- 
band being  within  the  four  seas,  unless  there  is  irre- 
sistible evidence  against  possibility  of  sexual  inter- 
coume  having  taken  place. 

The  Yicx-Cbancbllor  (Sir  Jon  if  Lbach)  said, 
that  it  was  to  be  deduced,  as  a  ooroHary  from  the 
opinion  of  the  Judges!  n  the  Bimbury  Cue,  that 
whenever  a  husband  and  wife  are  proved  to  have  been 
t()j;;ether.  at  a  time,  when,  in  the  order  of  naturo,  the 
husband  might  have  been  the  father  of  an  after  born 
dfrUd,  if  sexnal  intercooTBe  did  then  take  place  between 
thesi,  such  sexual  intercourse  was  primA  faeie  to  be 
presumed  ;  and  that  it  was  incumbent  upon  those  who 
di3pu;ed  the  legitimacy  of  the  after  bom  child,  to  dis- 
prove the  fact  of  sexual  intercourse  having  taken 
place ;  and  not  by  mere  evidence  of  circumstances, 
which  might  aAml  a  bafamoe  of  probabilities  against 
the  fact  that  aexnal  intercourse  did  takeplaee. 

The  decision  in  this  case  was  afterward  confirmed 
u jwn  appeal  by  the  Loan  Cha sf  cellor(  LobdEloon.) 


TO  TUB  BDlTOn  OP  TAB   LEOAt  OiytDlJl^^ 

ANSWER  TO  PROBLEM  9.  VOL,  % 

COVENANTS. 

What  Cotknants  run  with  thb  Lakd?" 

In  treating  of  this  subject,  it  will  be  ne- 
cessary to  consider  shortly  the  nature  of 
covenants,  and  their  different  kinds ;  which 
inquiry  we  shall  find  will  lead  us  ultimately 
into  the  question  more  immediately  before 
our  notice. 

Covenants  are  defined  to  be  agreements 
made  by  deed  in  writing,  (or  generally 
clauses  of  agreements  contained  in  a  deed) 
between  two  or  more  persons,  whereby 
either  party  stipulates  for  the  truth  of  cer- 
tain facts,  or  bind  themselves  to  the  per- 
formance of  certain  promises.  He  that 
makes  the  covenant,  is  called  the  cove- 
nantor, and  he  to  whom  it  is  made,  the  co- 
venantee. No  particular  words  are  requi- 
site to  the  validity  of  the  covenant,  (see 
6  Ann,  c.  35)  for  any  words  which  shew 
the  party's  concurrence  in  the  performance 
of  certain  acti;,  will  be  sufficient,  Bacoii 
Abr. ;  Covenant  B.  Wood's  Inst.  228; 
Lant  r.  Norris,  1  Burr.  287 ;  Hollis  t;.  Carr, 
2  Mod.  87,  92.  As  if  lessee  for  years  cove- 
nants to  repair,  &c.  •'  Provided  always,  and 
it  is  hereby  agreed  that  the  lessor  shall  find 
timber,"  &c. ;  this  makes  a  covenant  on  the 
part  of  the  lessor  to  find  timber,  by  the 
word  *'  agreed,*'  and  it  shall  not  be  a  qua- 
lification of  the  covenant  of  the  lessee,  I 
New  Abr.  527. 

Covenants  are  either  implied  or  ex- 
pressed. 

Implied  covenants  (otherwise  called  co- 
venants at  law)  are  such  as  are  not  ex- 
pressed in  the  deed,  but  arise  from  the 
relation  of  landlord  and  tenant,  or  from  cer- 
tain technical  words  in  such  deed ;  thus  by 
the  words  "  Demise  and  Grant  '*  the  law 
doth  imply  and  intend,  on  the  lessor's  part, 
that  the  lessee  shall  quietly  enjoy  against  all 
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incumbrances  daring  the  term,  Co.  Litt.l  a  man  obligeth  himself  to  pass  lands»  to 
384.  And  this  covenant  in  law,  created  by  |  levy  a  fine,  &c.  or  personal,  whereby  a  man 
such  words,  shall  go  to  the  assignees  of  the  covenants  with  another  to  build  him  an 
term.  .house,   to  allow  timber,  &c.     A  covenant 


An  action  may  be  brought  on  such  im- 
plied covenant  against  him  in  the  reversion, 
as  where  the  heir  that  is  in  by  descent,  puts 
out  the  termor  of  his  father ;  the  termor  may 
have  an  action  against  him^  and  under  the 
word  "  demise/'  the  lessee  may  maintain  an 
action  of  covenant  against  the  lessor,  for  not 
having  sufficient  power  to  demise  for  the 
whole  term ;  whereby  the  lessee  was  put  to 
expence,  in  procuring  a  better  title  for  the 
whole  term,  Fraser  r.  Skey,  2  Chit.  Rep. 
646. 

.  Although  a  covenant  in  law,  is  generally 
against  all  persons  that  have  title  during 
the  term,  and  extends  to  the  heir  after  the 
death  of  the  lessor,  as  against  himself  only, 
and  shall  charge  the  executors  or  adminis- 
trators for  any  disturbance  during  the  life 
of  the  covenanter  $  yet,  (it  is  said)  it  shall 
not  charge  them  for  any  disturbance  after- 
wards ;  therefore,  whosoever  sues  upon  this 
covenant,  must  show  that  he  was  disturbed 
or  evicted  by  one  who  had  an  elder  title, 
Touch.  167. 

Implied  covenants  are  always  controlled 
within  the  limits  of  an  express  covenant,  for 
*'  expressum  facit  cessare  tacitum,"  4  Rep. 
80;  Gainsford  v.  Griffith,  Saund.60;  Dar- 
ing V,  Farrington,  1  Mod.  113 ;  Frontin  v. 
Small,  2  Lord  Raym.  Rep.  418. 

Implied  covenants,  by  operation  of  law, 
are  not  to  be  taken  so  strictly  as  express 
covenantsj  see  Shubrick  v,  Salmond,  3  Burr. 
1637. 

Express  covenants  (otherwise  called  cove- 
nants in  deed)  are  agreements  entered  into 
between  two  or  more  by  deed  in  writing, 
whereby  one  person  lays  himself  under  an 
obligation  to  do  something  beneficial  to,  or 
to  abstain  from  an  act,  which  if  done,  might 
be  prejudicial  to  another,  1  New  Abr.  626. 

An  expresscovenant  is  either  real,  whereby 


may  also  be  in  the  affirmative  or  negative, 
executed,  i.e.  already  done,  or  executory,  i.e. 
to  be  done  hereafter,  Wood's  Inst.  229. 

Express  covenants  may  again  be  divided 
into  covenants  running  with  the  land,  (which 
brings  us  to  the  consideration  of  the  subject 
for  our  present  inquiry)  and  collateral  co- 
venants. 

Covenants  running  with  the  land,  are  such 
as  are  intimately  connected  with  the  land 
itself,  and  affects  its  nature,  quality,  or  va* 
lue;  such  as  covenants  to  repair,  not  to 
commit  waste,  &c. ;  or  affect  the  estate  and 
interest  in  the  land ;  as  that  the  lessor  hath 
a  right  to  grant,  for  quiet  enjoyment,  &c 
express  covenants  of  this  nature,  and  all  tm- 
pUed  covenants  run  with  the  land. 
I  Covenants  running  with  the  land  are  bind- 
ing upon  all  who  claim  under  the  grantor  or 
lessor,  both  his  real  and  personal  represen- 
tatives, 1  Rol.  Abr.  521.  Cro.  Car.  603, 505. 
Spencer's  case,  5  Rep.  17  a.  Palmer  t?.  Ed- 
wards, Dougl.  186. 

In  order  to  make  a  covenant  run  with  the 
land,  there  must  be  a  privity  of  estate  be- 
,  tween  the  covenanting  parties ;  as  it  is  not 
[  sufficient  that  the  covenant  is  concerning  the 
t  land.  Per  Lord  Kenyon,  Webb  v.  Russell, 
3  Durn.  &  East.  393.;  Stokes  t?.  Rossell, 
\  ibid.  678.  1  H.  Bl.  662.  There  is  always  a 
privity  of  estate,  when  parties  stand  in  the 
I  relative  situations  of  landlord  and  tenant 
after  entry,  Litt.  s.  459. 460.  Co.  Litt.  270  b. 

It  is  somewhat  difficult  to  determine  what 
covenants  run  with  the  land,  and  what  are 
are  merely  collateral. 

Covenants  for  quiet  enjoyment,  and  far- 
ther assurance  (whether  they  relate  to  an  es- 
tate in  fee  or  for  a  term  of  years),  have  been 
held  to  run  with  the  land.  See  Muddle- 
mare  V.  Goodall,  Cro.  Car.  606. }  Campbell 
V.  Lewis,  3  Bam.  &  Aid.  392.;  tbo  cove- 
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nants  to  repair,  Lougher  ».  Williamsy  2  Lev. 
92. ;  Spencer's  Ca^e,  5  rep.  17  a. ;  Lord 
Raym.  553. ;  Smith  v.  Arnold,  3  Salk.  4. ; 
to  pay  rent,  Parker  v.  Webb,  3  Salk.  6. ; 
that  the  lessee  of  mines  shall  build  a  new 
smelting  mill  on  the  land  under  which  the 
mines  were  to  be  worked.  Sampson  v,  Eas- 
terby,  9  Bam.  &  Cres.  505. ;  to  restrain  par- 
ticular trades  from  being  carried  on  on  the 
premises,  Doe  d.  Birts  v.  Keeling,  1  Maule 
&  Lelw.  95.  ;  as  regards  the  cultivation  of 
lands,  Cockson  v.  Cock,  Cro.  Jac.  125.; 
to  insure  against  fire,  Vernon  v.  Smith, 
5  Barn.  &  Aid.  1. ;  for  renewal.  Roe  d. 
Bamford  v.  Hayley,  12  East.  4G9. ;  have  all 
been  held  to  run  with  the  land.  A  covenant 
by  the  lessor,  to  supply  the  demised  pre- 
mises, (viz.)  two  houses  with  a  sufficient 
quantity  of  water  at  a  certain  rate  for  each 
house;  is  a  covenant  that  runs  with  the 
land,  for  the  breach  of  which  the  assignee 
of  the  lessee  may  maintain  an  action  against 
the  reversioner.  See  Jourdain  v.  Wilson, 
4  Barn.  &  Aid.  267. 

Collateral  covenants  are  such  as  do  not  at 
all,  or  not  so  immediately  concern  the  thing 
granted;  as  to  pay  a  sum  of  money;  to 
build  a  house  upon  another's  land ;  to  give 
a  security  for  performance  of  the  covenants, 
or  payment  of  rent ;  to  make  a  lease  of  other 
land,  &c.  These  covenants,  instead  of 
running  with  the  land,  and  binding  all  par- 
ties who  may  stand  in  the  position  of  land- 
lord and  tenant ;  only  aiFect  the  covenantors 
during  life,  and  the  assets  in  the  hands  of 
their  representatives  after  death ;  and  does 
not  aiFect  the  assignee  though  named,  Spen- 
cer's case,  5  rep.  17. 

Covenants  affecting  the  land  collaterally, 
and  not  having  any  effect  upon  the  nature, 
quality,  or  value  of  the  land,  do  not  run  with 
the  land.  A  covenant  by  the  lessee,  to  pay 
so  much  annually  to  the  overseers  for  the  use 
of  the  poor,  will  not  bind  the  assignee,  though 
named,  Mays  v.  Buckhurst,  Cro.  Jac.  438. ; 
Congleton  v.  Pattison,  10  East.  130.    And 


although  the  thing  to  be  done  may  be  bene- 
ficial to  the  land  demised,  yet  if  it  be  not  to 
be  done  on  the  same  land,  it  will  not  bind 
the  assignee,  though  named  ;  as  a  covenant 
to  make  a  communication  by  water,  through 
other  person's  lands,  to  facilitate  the  access 
to  a  market.  See  Harthy  v.  Peahall  Peakes, 
rep.  131. 

Collateral  covenants  are  only  such  as  are 
expressed,  as  they  never  run  with  the  land ; 
which  implied  covenants  always  do. 

The  rule  as  to  the  construction  of  covenants 
is,  that  all  contracts  are  to  be  taken  according 
to  the  intent  of  the  parties,  expressed  by 
their  own  words  :  and  if  there  be  any  doubt 
in  the  sense  of  the  words,  such  construction 
is  to  be  made  as  is  most  strong  against  the 
covenant,  or  lest  by  the  obscure  wording  of 
his  contract,  he  should  find  means  to  evade 
or  elude  it.     Bac.  Abr.  tit.  Covenant  F. 

Hbnricus. 

Middle  Temple^ 
August  2ndy  1839. 

Smprrtal  SarUamrnt. 

HOUSE  OF  COMMONS— ENGLAND. 
August  6. 

ENCLOSURE   BILLS. 

Standiito  Order,  made  on  the  motion  of 
Mr,  Harvey  J  in  consequence  of  a  resolu^ 
turn  passed  on  the  23raof  AprtL 

"'  Resolved,  that  in  all  bills  for  enclonng  com- 
mons or  waste  lands,  provision  be  made  for 
leaving  an  open  space  in  the  most  appropriate 
situation,  sufficient  for  purposes  of  exercise  and 
recreation  of  the  neighbouring  population  ;  and 
that  the  committee  on  the  bill  have  before  them 
the  number  of  acres  proposed  to  be  enclosed,  as 
also  of  the  population  in  the  parishes  or  places 
in  which  the  land  to  be  enclosed  is  situate ;  and 
also  to  see  that  provision  is  made  for  the  efficient 
fencing  of  the  allotment,  for  the  investment  of 
the  same  in  the  churchwardens  and  overseers  of 
the  parish  in  which  such  open  space  is  reserved, 
and  for  the  efficient  making  and  permanent  main- 
tenance of  the  fences  by  such  parish  ;  and  that 
in  any  case  where  the  information  hereby  re- 
quired is  not  given,  and  the  required  provisions 
are  not  made  in  the  bill,  the  committee  on  the 
same  be  directed  specially  to  report  to  the  House 
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the*  rteeas  loc  aoft  eomplying  with  sucb  standing 

ofifariV       • 

Aufjust  8. 

RAILWAY  BiLLS. 

-The  Attorwey-Gbneral's  motion  for  re- 
dilcinrg  th«  amount  of  deposit  upon  these  Bills 
from  ^t  0*  to  £5.  per  cent,  was  negatived. 


Slain  iilriiorfs(« 

COURT  OF  CHANCERY— J«/y  22. 


Sale  v.  Sale. 

^ext  friend  of  Infants— Liability  to  costs 
^  for  itrvpropeiiy  filing  a  Bill  in  their  behalf 
'  J  — Necessity  for  his  shewing  that  lie  did  so 

far  tlie  henejii  of  the  Infants^  and  notfm' 

ills  own  interest, 

.  It  appeared  that  the  plaintifTs,  James  Sale 
And  Robert  Sale,  were  the  infant  sons  of  James 
Sale,  deceased, .  and  the  defendant  was  Robert 
iMie,  a  brother  of  the  deceased  father,  and  also 
|ibe  brother  of  Thomas  Sale,  late  of  Penshurst, 
Kent,,  now  deceased,  who  was  the  uncle  of  the 
infiints*  Thomas  Sale  was  seised  of  an  estate 
culled  Stoneerop  Fann,  eonsisting  of  about  43 
«nm#at  Penshurst,  which  be  held  in  gravelkind 
tenure.  H0  had  also  some  freehold  land.  Before 
bis  deaithy  which  happened  last  January,  when  he 
fwa^  dfpjvtned  in  the  Medway,  Thomas  had  made 
Ilia  will,  but  ft  was  not  so  attested  as  to  pass  real 
estates*  In  it  he  had  appointed  George  New- 
man trustee  of  the  r^l  estates,  but  as  he  died 
vrithout  issue  And  intestate  as  to  real  property, 
ike  freehold,  land  descended  to  the  eldest  inlant 
:|iIaijBiiiFy  James  Sale*  his  iheir-«t-kw,.and  Stone- 
ccop  farm  descended  in  equal  moieties  to  the  de- 
Icodant,  who  took  one-half,  and  to  the  two  in- 
jtBQ>ts,.who  each  took  one-fourth.  The  bill  was 
ifiled  in  tlie  name  of  the  two  sons  of  James  for 
-»  partition  of  the  farm,  the  appointment  of  a  re< 
joeiver^.  and  that  the  defendant  might  be  restrained 
itctm  occupying  the  farm,  { 

.  Mr»  Pemberion  objected  very  strongly  to  the 
.eonduct  o£  his  next  friend>  Newman*  who,  he 
;saidl  had  no  business  to  interfere,  but  ought  to 
h%i90-  k&  the  infants,  the  eldest  of  whom  would 
ht  of  age  in  a  jears  time,  to  his  own  natural 
iguardians.     Newman,  wishing  to  purchase  the 
ilinn^  had  got  into  possession  of  it,  liad  written 
letters  to  the  infante  abusing  the  unde  and  pre- 
jiiiiicinii:  thfim  against  him»  had  gone  down  to 
Warwick,  where  the  elder  infant  was  an  appreu- 
tice,  and  procured  his  execution   to  a  power  of 
attorney,  giving  him  (Newman)  the  fullest  au- 


horily^  and  had  desired  the  infant  to  keep  his 
coramunicationa  with  him  secret  from  hie  friends. 
One  of  his  letters  was — ^*  Your  unde  Robert 
desires  to  cheat  yon  and  your  brother  Robeit. 
Write  me  a  letter  by  return  of  post,  and  tell  me 
to  do  for  yon  what  1  think  proper.*'  On  another 
occasion  he  wrote—*'  Your  uncle  Robert  is  try- 
ing to  upset  the  will,  for  he  is  quite  jealous.'* 
Mr.  Pemberton  remarked  on  this  letter,  that  as 
the  infiint  was  the  heh-at4aw,  and  would  gain  by 
the  will  being  upset,  the  charge  was  absurd.  On 
another  occasion  he  wrote—'*  Old  ondc  Robeit 
has  behaved  so  badly,  that  I  have  been  obliged 
to  file  a  bill  in  Chancery  against  bim.'*  Mr. 
Pemberton  observed  upon  this  letter,  that  New- 
man had  not  then  filed  the  bill,  btit  s  few  days 
afterwards  filed  it,  in  which  he  alleged  that  the 
defendant  Robert  had  got  possession  of  the  farm 
(whereof  he  was  half. owner),  and  had  excluded 
the  infants,  when  at  the  very  time  Newman  was 
in  possession  of  this  farm  and  meant  to  continue 
in  possession  of  it.  it  appeared  Hy  Newman  a 
own  affidavit,  that  the  infant  plaintiff  Robert  bad 
appointed  Newman  his  guardian,  trostee,  and 
steward  to  all  his  property  he  became  entitled  to 
from  his  unde.  Newman's  soKeitor  afterwards 
wrote,  that  **'  he  was  willing  to  dismisa  the  bill, 
all  costs  being  paid  ont  of  the  estate,  and  was 
willing  to  give  up  possession  on  being  paid  for 
the  crops,  and  ako  to  pay  the  rent  at  which  the 
farm  was  valued."  Mr.  Pemberton  said,  he 
would  ask  whether  a  more  minecesaai^*  and  ini' 
quitous  suit  had  ever  been  instituted  ?  The 
first  alleged  object  was  for  a  partition,  dividing 
this  small  farm  into  four  parts  at  a  great  expense. 
Newman  alleged,  that  the  infants  were  eacladed 
from  the  farm,  when  he  ( Newman)  was  himself 
in  possession  of  it.  There  was  a  suggestion 
that  the  title-deeds  should  be  remov«d  from  the 
solicitor  of  the  family,  in  whose  possession  they 
most  properly  were.  One  of  the  infiints  would 
be  2\  next  April,  the  other  was  17.  He  con- 
cluded by  moving  that  the  plaintiff's  bill  be  takes 
off  the  file  of  the  Court,  and  that  i^'ewman,  the 
next  friend,  shouki  pay  the  costs  of  tlie  stfit. 

Mr.  Cooper  appeared  for  Newman,  and  coo* 
tended  that  several  of  the  affidavits  consistecl 
only  of  information  and  belief,  and  were  not  evi- 
dence. The  deceased,  Thomas  Sale,  had  in- 
tended to  nominate  Newman  the  trustee  for  kit 
laud,  biit  the  wiH  was  not  executed  so  as  to  cairf 
his  intention  into  execution.  Newman  and  hu 
wife  had  very  kindly  adopted  the  sister  of  the 
plaintiff.  Newman  had  certainly  avowed  tJiatbe 
had  intended  to  purchase  the  farm,  aiid  that 
might  be  a  reason  why  he  should  not  remaj* 
next  friend,  but  was  no  reason  lor  caking  the  bill 
off  the  file.  In  the  first  instance  Newman  was 
called  upon  by  all  parties  to  act  in  ihe  msnsgt- 
ment  of  the  property,  but  afterwards  R«^ 
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Sale,  the  defendant,  became  dissatbfi^ivith  faim, 
and  Newman  swore  that  Robert  claimed  the 
whole  of  the  farm.  No  inatanod'oottld  be  pro*- 
daced  where  the  Court  had  interfered  where  the 
plaintiff  was  so  nearly  of  age.  The  proceedings 
were  in  lieu  of  the  common  law  proceeding  for 
partition,  and  the  Coun  would  leai'e  Newman  to 
do  as  he  pleased  with  his  own  money»  and  to 
run  the  risk  of  paying  the  costs  if  the  suit  were 
decided  against  him  instead  of  ordering  the  bill 
to  be  taken  off  the  file.  The  first  notice  was  for 
a  reference  to  the  Master  to  inquire  whether  the 
suit  was  proper,  and  it  was  only  on  the  amended 
notice  that  the  application  was  made  for  the  bill 
to  be  taken  off  the  file.  Tliat  application  was 
by  the  defendant  Robert  Sale,  who  was  a  debtor 
to  Nevnnan*  The  knd  in  Kent  was  valuable, 
and  it  was  not  desireUe  that  the  parties  should 
hold  it  between  tbom  in  undivided  shares. 
There  was  no  improper  motive,  and  what  New- 
man had  done  had  been  fully  sanctioned  by  those 
who  now  complained,  and  particularly  by  the 
defendant  Robert  himself. 

Lord  Lang D ALB  said,  whilst  it  was  necessary 
to  protect  persons  who  properly  filed  bills  for 
the  benefit  of  infants,  for  proper  suits  should 
always  be  protected^  it  was  equally  necessary  to 
take  care  that  crafty  persons  should  not  file  them 
for  their  own  benefit  or  to  create  cost.  Thomas 
Sale,  the  uncle  of  the  infant  plaintiffs,  made  a 
will,  dated  August,  1837,  and  thereby  appointed 
Geoi^  Newman  trustee  of  his  estates,  and  he 
appointed  Barker  and  Jane,  the  wife  of  Greori^e 
Netfrnan,  to  be  eiecutors.  The  will  was  not 
executed  so  as  to  pass  real  estates,  and  the  tes- 
tator was  entitled  to  a  freehold  estate  of  1 6  acres, 
and  aUo  to  a  farm  which  he  held  in  gavelkind. 
These  lands  did  not  pass  by  the  will,  but  the 
freehold  estate  descended  to  James,  the  elde&t 
son  of  Thomas,  the  eldest  brother,  and  the  farm 
in  gavelkind  descended  in  equal  shares,  one 
moiety  to  the  defendant  Robert,  the  brolher  of 
Thomas,  and  the  oiher  m'oiety  to  the  two  infants, 
James  and  Robert,  the  plaintiffs.  James  was 
19  and  llobert  16  at  the  death  of  their  uncle. 
It  appeared  from  the  affidavits,  that  although 
Thomas  Sale  was  stated  to  have  died  on  the  5th 
of  January,  yet  that  he  was  drowned  in  the 
Medway,  and  that  his  body  was  not  found  until 
after  the  10th  of  January,  but  before  the  body 
was  found  the  operations  of  George  Newman 
began,  for  he  applied  to  and  obtained  from  the 
infents  an  authority  to  act  for  them  as  their 
goarcMan.  The  authority  was  absurd  in  point  of 
law,  but  by  it  we  could  judge  of  the  intention  of 
the  party.  It  must  have  been  to  entrap  the 
infenta.  It  might  be  that  Newman  being  con- 
nected with  the  family,  his  wife  being  a  first 
cousin  of  the  father  of  these  infants,  did,  with 
consottt  of  idl  patties,  at  first  assume  a  degree  of 


management^  and  enter  into  poasMsion^^  l^i^ 
property,  and  a  letter  of  Mrs.  Sale  showed  t&a« 
she  was  at  that  time  desirous  he  should  do  %o. 
The  eldest  infant  was  apprentice  to  a  draper  at 
Warwick.  Newman  addressed  a  letter  to  the 
youngest,  dated  January  16,  offering  him  kind- 
ness, showing  a  disposition  to  make  the  yom^ 
man  believe  that  he  was  the  onl^  person  fit  4o 
act  as  his  friend,  and  be  then  got  pre(»red  a 
power  of  attorney,  giving  most  extensive  powers 
to  himself,  which  he  took  down  to  Warwick, 
where  he  applied  to  tlie  eldcar  brother,  the  ap- 
prentice there,  and  got  him  to  execute  it,  and 
then  Newman  went  to  Penshur^t,  and  there, ob« 
tained  the  younger  brother's  execution,  after 
which  he  applied  to  the  defendant,  the  uncle,  but 
he  refused  to  sign  it,  on  which  Newman  took 
great  offence.  The  matter,  however,  was  ad- 
journed until  there  could  be  a  meeting,  which 
was  held  in  March,  at  the  houne  of  the  attorney 
of  the  defendant,  who  advised  his  client  not  to 
execute  the  power.  While  Newman  was  at  War- 
wick with  the  elder  infant,  he  said  he  should  like 
to  buy  the  farm,  and  that  he  would  give  him 
jC  1 00.  for  it.  Newman  admitted  that  ha  had 
wished  to  make  a  purchase,  and  had  oflbred  to 
give  £200. ;  and  he  said  that  after  this  offer 
there  was  a  threat  by  the  defendant,  Robert  Sale^ 
to  take  possession  of  the  farm,  but  it  appeared 
from  the  affidavits  that  the  defendant  said,  that 
although  he  refused  to  execute  the  power,  ha 
wished  to  let  Newman  occupy  the  fiarm  at;  a  rent. 
Newman*s  account  was,  that  on  the  30th  of 
Mareh  last,  he  and  Clark,  his  solicitor,  mi^t  the 
defendant  at  the  ferin,  and  defendant  then 
threatened  to  fantt  it  himself,  to  which  Newman 
objected,  and  the  de^snciant  then  told  him  to  fix 
a  rent.  Newman  would  have  been  glad  to  boy 
the  farm,  but  the  defendant  wished  him  to  rent 
it  at  £50.  a-year  :  but  it  was  on  the  dOth  of 
March  that  the  defendant  refused  to  execute  th# 
power  of  attorney.  On  the  Cat  of  April,  New- 
roan  wrote  to  the  elder  infant  at  Warwick,  stating 
that  he  had  filed  a  bill  against  his  uncle  RobaiV. 
The  bill  was  not  then  filed ;  it  was  filed  on  thb 
6th  uf  April,  while  these  arrangements  were  on 
the  carpet.  The  bill  alleged  that  the  defendant 
was  about  to  take  possession  of  the  farm.  Thb 
suit  was  not  for  the  purpose  of  benefiting  the 
infants,  but  to  promote  the  views  of  Newman, 
who  styled  himself  their  next  friend.  He  (Lord 
Langdale)  had  never  witnessed  a  more  araCty 
and  more  coarse  attempt  to  entrap  infenta*  Every 
man  who  came  into  this  Court  to  give  in&nts  a 
locus  standi  was  bound  to  show  that  he  was 
doing  it  for  their  benefit,  and  not  for  his  owti 
interest.     The  bill  must  be  dismissed  with  costn. 
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VICE  CHANCELLOR'S  COUOT.— Jw/y  9. 

Sturgis  v.  Champneys. 

Husband  and  V^ we. --Whether  a  married 
woman^  tenant  for  life  of  real  estates,  has 
a  right  to  a  settlement  out  of  the  rents  and 
projits,  where  her  Husband  has  taken  the 
benefit  of  the  Insolvent  Act, 
The  plaintiff  in  this  case  >vas  the  official  as- 
signee of  the  Court  for  relief  of  Insolvent  Debtors, 
and  the  defendants  were  Sir  Thomas  Champ- 
neys (the   Insolvent  debtor)  and  his  wife — the 
receiver — and  the  assignees  under  a  second  insol- 
vency.    The  bill  was  filed  by  the  plaintiff  as  the 
official  assignee,  under  the  frst  insolvency  of 
Sir  Thomas  Champneys  on  behalf  the  creditors, 
for  a  declaration  of  the  Court  that  he  was  entitled 
to  the  rents  of  Lady  Champneys'  estates  during 
her  coverture,  and  that  the  receiver  should  ac- 
count to  him  accordingly. 

It  appeared  by  the  bill  that  the  estates  in 
question,  which  produced  £  1 0,000.  a-year,  were 
devised  in  1793  by  Sir  Roger  Mostyn  to  trus- 
tees for  a  term  of  500  years  upon  trust  to  pay 
his  debts  and  legacies,  and  subject  thereto,  to 
his  son,  Sir  Thomas  Mostyn,  for  life,  with  re- 
mainder to  his  children,  with  remainder  to  Lady 
Champneys  for  life,  with  remainders  over,  subject, 
however,  in  the  event  of  Lady  Champneys  suc- 
ceeding, to  a  term  of  1 ,000  years  upon  trust  for 
raising  additional  portions  for  her  younger  sis 
ters.  Sir  Thomas  Mostyn  died  without  chil- 
dren in  1829.  Sir  Thomas  Champneys,  who 
was  a  trustee  of  both  of  the  terms,  took  the  benefit 
of  the  Insolvent  Act  in  1827,  and  the  plaintiff, 
Mr.  Sturgis,  was  appointed  official  assignee,  and 
had  conveyed  to  him  the  interest  in  the  estates  to 
which  Sir  Thomas  Champneys  was  entitled  in 
remainder  in  right  of  Lady  Champneys.  At  the 
time  of  the  death  of  Sir  Roger  Mostyn,  the 
legal  estate  was  outstanding  in  a  mortgage  iu  fee, 
and  after  the  death  of  Sir  Thomas  Mostyn  the 
estates  were  further  mortgaged  for  the  term  of 
two  years,  under  a  decree  of  the  Court,  for  rais- 
ing the  additional  portions.  Subject  to  the 
mortgages.  Sir  Thomas  Champneys  entered  into 
possession  of  the  estates,  notwithstanding  his 
insolvency,  and  continued  the  receiver,  in  the 
receipt  of  the  rents.  In  1834,  Sir  Thomas 
Champneys  a  second  time  took  the  benefit  of  the 
Insolvent  Act.  Lady  Champneys  insisted  that 
she  was  entitled  to  a  provision  out  of  her  life 
interest.  It  was  admitted  that  since  the  filing  of 
the  bill  the  creditors  under  the  first  insolvency 
had  all  accepted  a  composition  in  satisfaction  of} 
their  debts,  so  that  the  claims  of  the  plaintiff 
were  fully  satisfied,  and  the  question  was  between 


Lady  Champneys  and  the  oaaigncCT  under  the 
second  insolvency. 

The  Vicb-Chakcbllor  sud  the  point  came 
before  him  in  a  singular  way,  but  he  thought  it 
might  be  considered  in  the   same  manner  as 
though  a  petition  had  been  presented  to  have  a 
settlement  made  upon  Lady  Champneys.     The 
case  stood  in  this  position  : — There  were  certain 
legal  estates  outstanding  at  the  time  Sir  Roger 
Mostyn  made  his  will,  and  he  devised  the  tene- 
ments to  four  trustees  for  a  term  of  600  years  in 
trust  in  the  first  instance  to  pay  his  debts  and 
legacies  ;  and  subject  to  certain  estates  which 
had  since  determined,  he  devised  the  same  tene- 
ments to  the  same  trustees  lor  a  term  of  1 ,000 
years  in  trust,  to  raise  certain  portions,  and  sub- 
ject thereto  to  the  estates  and  interests  which  io 
the  events  which  bad  occurred  had  since  come 
into  possession :  the  effect  of  which  was,  that 
for  all   purposes  whatsoever,  except   so  £ir  as 
there  might  be  any  interference  on  the  part  of 
those  who  had  the  legal  estate.   Sir  Thomas 
Champneys  and  his  wife,  in  right  of  the  hitter, 
became  entitled  to  the  estates  for  the  term  of  her 
Ladyship's  life.     It  appeared  before  the  estates 
which  were  devised  to  Lady  Champneys  for  Me 
in  remainder  took  effect  in  possession,  Sir  T. 
Champneys  became  an  insolvent  debtor,  and  Mr. 
Sturgis,  the  plaintiff,  the  provisional  assignee. 
Under  that  insolvency  Sturgis  took  all  the  inter- 
est Sir  Thomas  Champneys  had  in  remainder, 
and  when,  by  the  death  of  the  tenant  for  life, 
the  estate  came  into  possession,  he  was  entitled 
as  provisional  assignee  to  all  the  rents  and  pro- 
fits, as  well  as  the  entire  management  of  the 
estates.     It  did  not  appear  to  him,   that  what 
had  been  actually  done  with  the  terms  varied  the 
case  at  all,  except  so  far  as  appeared  by  the  bill, 
that  the  600  years'  term  remained  in  Sir  T. 
Champneys  as  surviving  trustee,  the  only  term 
which  he  seemed  to  have  assigned  being  the  term 
for   1,000  years.     Then  the  general   question 
would  be,  whether,  that  being  the  nature  of  the 
estate,  Sir  T.  Champneys  had,  supposing  he  had 
never  taken  the  benefit  of  the  Insolvent  Act,  it  was 
competent  to  him  to  make  a  good  title  to  the  estate 
he  had  in  (he  estates  during  the  covertore.    U 
as  it  was  said,  the  interest  of  the  wife  was  so  far 
equitable  that  Lady  Champneys  might  at  any 
time  have  filed  a  bill  to  have  a  settlement  out  of 
it,  the  consequence  would  be  (certainly,  to  the 
profession  a  novel  one),  that  Sir  T.  Champneys 
could  not  make  any  title  during  the  coverture. 
He  could  not  help  saying,  during  all  his  experi- 
ence when  at  the  bar,  and  subsequently,  he  never 
heard  it  suggested,  in  such  a  case  as  the  present, 
that  the  husband  was  disabled  from  making  « 
title  to  the  estate  he  had  during  the  coverture  in 
tenements  devised  during  the  life  of  the  wife.  U 
wouldi  in  his  opinion,  be  a  course  pR^nant  with 
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fearful  eoueqoences  if  he  were  to  bold  that  a 
devise  to  the  wife,  merely  because  the  legal  es- 
tate was  outstanding,  was  so  far  a  mere  creature 
of  equity  in  her,  that  she  might  file  a  bill,  and 
compel  her  husband  to  make  a  settlement  on  her. 
He  never  heard  that  suggested,  though  it  was  plain 
the  point  must  have  occurred  over  and  over  again 
in  common  dealing  with  estates.  During  the  ar- 
gument no  case  had  been  cited  in  which,  where 
the  devise  was  like  the  present,  the  wife  had 
filed  a  bill,  and  had  a  settlement.  The  common 
expression,  that  where  a  party  came  into  equity 
he  was  bound  to  do  equity,  was  used  in  this 
case ;  and  then  it  was  inferred  with  respect  to 
such  a  devise  as  this,  that  a  case  must  have 
arisen  that  made  it  necessary  to  come  to  equity 
on  the  part  of  those  who  claimed  an  interest  in 
respect  of  the  wife.  Whether  such  a  case  might 
not  arise  as  to  entitle  the  wife  to  the  equitable 
interference  of  the  Court,  it  was  not  necessary 
now  to  determine;  the  question  was,  whether 
that  hypothetical  case  had  arisen  in  this  suit  ? 
How  was  the  suit  constituted?  SIrT.  Champ- 
neys  became  insolvent  in  1827,  and  then  Mr. 
Sturgis,the  plaintiff,  became  provisional  assignee. 
The  estate  was  reduced  into  possession  in  1831, 
and  subsequently  the  second  insolvency  occurred 
under  which  Gillett  and  Robinson  were  ap- 
pointed assignees.  Then  it  appeared,  that  prior 
to  Lady  Champneys'  estate  taking  effect  in  pos- 
session, Maughan,  who  had  been  appointed  as  a 
sort  of  resident  manager  and  agent  of  the  estates, 
was  afterwards  continued  in  that  employment 
when  the  estates  came  into  possession,  and  re- 
ceived the  rents  and  profits,  and  then  Sturgis, 
having  a  claim  to  the  rents,  filed  this  bill  against 
Sir  Thomas  and  Lady  Champneys  and  Maughan, 
and  the  two  other  assignees.  His  Honour  could 
not  think  it  was  necessary  to  make  Lady  Champ- 
neys a  party  at  all.  The  claim  at  the  time  the 
bill  was  filed  was  merely  for  the  past  rents  which 
had  been  received  by  Maughan  from  the  tenants, 
and  which  were  the  mere  personal  property  of 
Sir  T.  Champneys,  in  the  sense  that  they  were 
mere  debts  from  Maughan  to  him.  'Yhere  might 
possibly  have  been  leases  so  constructed  as  that 
Lady  Champneys  should  have  been  a  party  to 
any  action  for  the  rent ;  but  here  the  rent  had 
been  actually  paid  to  Maughan,  the  agent  of  Sir 
T.  Champneys,  for  the  suggestion  of  his  ap- 
pointment by  Lady  Champneys  was  a  suggestion 
of  a  nonentity  in  point  of  law,  and  in  no  sense 
could  they  have  been  claimed  by  her  had  she 
survived  her  husband.  The  bill  w&s  filed,  not 
for  the  purpose  of  settling  any  question  of  ad- 
verse possession,  but  virtusJly  for  giving  to 
Sturgis  those  rents  and  profits,  and  for  con- 
tinuing Maughan  in  possession  of  the  estates 
and  the  receipt  of  the  rents  for  the  benefit  of 
Sturgis,  so  long  as  the  marital  interest  which  Sir 


Thomas  Champneys  had  in  the  estates  would 
endure,  or  at  least  so  far  as  was  necessary  for 
Sturgis  to  receive  that  portion  of  the  assets  ap- 
plicable to  the  creditors  under  the  first  insolvency. 
Here  it  appeared  there  was  nothing  like  coming 
to  equity,  as  in  the  case  of  filing  a  bill  against 
persons  representing  the  wife's  estate,  nor  against 
any  person  who  might,  in  a  limited  sense,  have 
been  considered  a  trustee  for  her — no  such  thing; 
except  the  mere  formal  fact  that  the  dry  legal  in- 
terest was  outstanding,  the  matter  was  to  be  con- 
sidered to  all  intents  and  purposes  in  precisely 
the  same  manner  as  if  Sir  Roger  Mostyn  had 
devised  the  legal  estate,  and  if  he  had  there 
would  not  have  been  the  least  question  raised. 
His  Honour  was  of  opinion  he  ought  not  to  do 
so  dangerous  a  thing  as  to  countenance  the  claim 
made  in  this  suit  on  behalf  of  Lady  Champneys, 
and  that  as  against  her  the  bill  should  be  dis- 
missed  with  costs. 


QUEEN'S  BENC¥L.-^May  31. 

Sittings  in  Banco. 
Stockdalb  v.  Hansard. 

Judgment. 
(Continued  fr<m  p,  109.) 
The  Attorney-General  told  us  of  another  case 
in  point  in  his  favour,  Burdett  v.  Abbott.  We 
must  then  examine  that  case  fully.  The  plaintiff 
committed  a  breach  of  privilege  by  the  publica- 
tion of  a  libel;  the  defendant,  the  Speaker, 
stating  that  fact  on  the  face  of  his  warrant,  com- 
milted  him,  by  order  of  the  House,  to  prison. 
An  action  was  brought  for  this  assault  and  £ilse 
imprisonment.  Did  the  House  of  Commons 
threaten  the  plaintiff,  or  his  attorney  or  counsel, 
for  a  contempt  of  their  privileges  ?  On  the  con- 
trary, by  an  express  vote,  they  directed  their 
highest  officer  to  plead  and  submit  himself  to  the 
jurisdiction  of  this  Court.  When  the  suit  was 
pending,  did  they  entertain  questions  on  the 
course  of  the  proceedings,  or  resolve  that  they 
alone  could  define  their  own  privileges,  or  declare 
that  judges  who  should  presume  to  form  an  opi- 
nion at  variance  with  theirs,  should  be  amenable 
to  their  displeasure  ?  They  suffered  the  cause  to 
make  the  usual  progress  through  its  stages,  and 
placed  their  arguments  before  the  Court.  Their 
arguments  were  just:  their  conduct  had  been 
lawful  in  every  respect.  The  Court  gave  judg- 
ment in  the  Speaker's  favour.  The  grounds  of 
the  decision  were  not  that  all  acts  done  by  their 
authority  were  beyond  the  reach  of  inquiry,  or 
that  all  which  they  called  privilege,  was  privilege 
and  sacred  from  the  intrusion  of  law  ;  but  that 
they  had  acted  in  exercise  of  a  known  and  need- 
ful privilege,  in  strict  conformity  with  the  law. 
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Lei  ns  now  see  what  was  acknowledged  by  the 
Court  to  be  the  privilege  of  the  Hoase  of  Com- 
mons. Lord  Eilenborough,  almost  on  opening 
bis  luminous  commentary  on  all  the  learning  so 
profusely  poured  out  in  the  discussion,  claims  for 
the  High  Court  of  Parliament  and  each  of  the 
Houses  of  which  it  consists,  *^  That  authority  of 
punishing  summarily  for  contempts,  which  is 
acknowledged  to  belong,  and  is  daily  exercised 
as  belonging,  to  every  superior  court  of  law,  of 
leas  dignity  undoubtedly  than  itself.**  This  is 
the  position  established  by  him.  The  nucleus  of 
Mr.  Justice  Bailey's  careful  argument  is  in  these 
few  words :  *^  1'he  House  of  Commons  has  not 
only  a  legislative  character,  but  is  also  a  court  of 
judicature.  If  then  the  House  be  a  court  of 
judicature,  it  must  have  the  power  of  supporting 
its  own  dignity  as  essential  to  itself,  and  without 
the  power  of  committing  for  contempts,  it  cannot 
mipport  its  own  dignity."  Sir  Vickary  Gibbs, 
the  Attomey-Greneral,  who  argued  for  the  defen- 
dant, took  the  same  ground  of  justification 
(p.  85).  It  were  easy  to  show  that  every  Court 
in  Westminster  Hall  has  the  same  power  of  com- 
mitment for  contempts,  and  that  they  could  not 
long  exist  without  such  power. 

If,  then,  the  right  exists  in  the  Courts  of 
Westminster  Hall,  upon  what  principle,  it  might 
then  be  asked,  could  it  be  contended  that  the 
same  right  did  not  exist,  and  in  the  same  degree, 
in  the  House  of  Commons?  (86)  Such  was 
the  principle  on  which  the  Exchequer  Chamber 
affirmed  the  judgment;  and  the  question  proposed 
by  Lord  Eldon,  in  the  House  of  Lords,  to  the 
Judges,  before  that  tribunal  of  the  last  resort 
pronounced  in  favour  of  the  House  of  Commons, 
confines  it  in  the  same  manner  (5  Dow).  The 
decision  manifestly  rests  on  the  privilege  to 
punish  for  contempt,  inherent,  no  doubt,  in  Par- 
liament, and  in  each  House,  whether  regarded 
in  the  1  gislative  or  in  the  judicial  capacity,  but 
which  it  only  possesses  in  common  with  the 
courts  of  justice,  and  which  was  there  exercised 
within  the  strictest  bounds  of  the  common  law. 

This  great  case  solemnly  argued  at  the  bar, 
and  on  both  sides  with  extraordinary  learning 
and  power,  and  in  ^hich  the  Court  evidently 
pursued  their  own  inquiries  in  the  interval  be- 
tween the  arguments,  presents  a  striking  contrast 
to  the  rash  and  unmeasured  language  employed 
by  former  judges  in  ex  parte  proceedings,  as 
writs  of  habeas  corpus,  and  motions  for  criminal 
infonnations.  Lord  Ellenborough  and  Mr.  Jus- 
tice Bayley  carefully  guard  themselves  against 
adopting  such  expressions,  the  former  dissenting 
directly  from  Chief  Justice  De  Grey,  the  latter 
quoting,  without  dissent,  the  doctrine  laid  down  by 
Holt  in  the  King  v.  Paty.  With  the  same  freedom 
Lord  Ellenborough  commented,  in  the  King  v. 
'^reevy,  on  Ix)rd  Kenyon's  dicta,  in  the  King  v. 


Wright.  But  to  the  assertion  that  the  courts 
have  always  acquiesced  in  the  unlimited  claim  of 
privilege,  1  have  already  stated  enough  to  autho- 
rize me  m  opposing  the  contrary  assertion.  ! 
proceed  to  prove  its  truth  in  other  instances. 
The  phrases  which  I  have  selected  for  remark  oat 
of  the  cases  cited  are  the  exception,  not  the  rule. 
From  eariy  times,  the  spirit  of  English  judica- 
ture has  been  more  free  and  independent  Nu- 
merous cases  were  cited  in  the  argument  for  the 
plaintifi^,  in  Burdett  v.  Abbot,  not  required  for 
the  decision,  except  as  they  removed  the  pre- 
liminary obstacle  to  all  discussion.  They  hare 
been  repeated  in  able  tracts ;  most  of  them  were 
criticised  by  the  Attorney-General.  He  sought, 
and  successfully  in  some,  to  show  that  the  qaes- 
tion  of  privilege,  under  the  circumstances,  did 
not  arise.  But  they  are  not  cited  for  their  cir- 
cumstances ;  their  use  is  to  show  that  the  courts 
exercised  the  right  of  examining  matters  sup- 
posed to  be  protected  from  their  inquiry  by 
privilege  of  Pariiament.  For  this  purpose,  it  is 
enough  to  enumerate,  in  the  words  of  Prpne^ 
'*  the  cases  of  Lark,  Thorp,  Clark,  Hyde,  Alwell, 
Walsh,  Cosyn,  Ferrers,  and  Trewynyard,  which 
(he  says)  the  Chief  Justice  vouched  and  insisted 
on  in  his  learned  argument,  to  the  great  satis- 
faction of  the  gentlemen  of  the  long  robe,  and 
most  auditors  then  present,  as  well  members  of 
the  Commons  House  of  Parliament  as  others.** 
Cook's^  Phedell's,  and  others  might  be  added. 

The  Duchess  of  Somerset's  case,  Ktsharns, 
and  others  not  necessary  to  be  be  named,  were 
of  later  date.  The  Chief  Justice,  thus  eulo- 
gized by  Prynne,  was  Sir  Orlando  Bridgman, 
delivering  the  judgment  of  the  cooit  in  Beii- 
yon  V.  Evelyn,  who  brings  this  resuh  out  of  his 
examination  of  ancient  authorities,  *'  That  reso- 
lutions or  resolves  of  either  House  of  Parliament, 
singly,  in  the  absence  of  parties  concerned,  ait 
not  so  concludent  upon  courts  of  law,  but  that 
we  may,  nay  (with  due  respect,  nevertheless,  had 
to  their  resolves  and  resolutions)  we  must  give 
our  judgment,  according  as  we,  upon  our  oath, 
conceive  the  law  to  be,  though  our  opinions  hii 
out  to  be  contrary  to  those  resolutions  or  rotes  of 
either  House.'*  That  Chief  Justice  Bridgroan 
took  upon  himself  to  decide  on  privilege  is  so 
clear  from  his  own  plain  words,  that  the  opinion 
of  Holt,  in  Ashby  v.  White,  and  of  Holroyd,  in 
arguing  Burdett  v.  Abbot,  cannot  make  us 
more  certain  of  the  fact,  llie  Attorney-General 
does  not  deny  the  proposition,  but  would  parry 
its  effect,  by  showing  that  the  eirciimstaiices  ap- 
pearing there  raised  no  question  of  pnyilege^  and 
that  what  he  was  pleased  to  style  t'Kb  parade  of 
learning  on  the  subTect  was  m&a^^Uedl.  ^ut  the 
Judge  avowed  his  right  and  duty ;  IJf  fo  ititaded 
Privilege  of  Parliament  by  ]ajrii\g  ^omdocCnP^^ 
inconsistent  with  it,  the  iniiasio|ij4CO(H.Ji9(  ^ 
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less  culpable  because  uncalled  for  by  the  cause 
iu  hand. 

The  next  case  to  ffhich  I  advert,  in  truth  em- 
braced no  question  of  privilege  whatever;  but  as 
oue  of  the  highest  authories  in  the  State  has 
thought  otherwise,  I  shall  offer  some  comments 
upon  it :  I  mean  Jay  v.  Topham.  The  House 
of  Commons  ordered  the  defendant,  their  Ser- 
jeant-at-arms, to  imprison  plaintiff  for  having 
dared  to  exercise  the  common  right  of  all  Eng- 
lishmen of  presenting  a  petition  to  the  King  on 
the  state  of  public  affairs,  at  a  time  when  no 
Parliament  existed*  For  this  imprisonment  an 
action  was  brought.  The  declaration  complained 
not  only  of  the  personal  trespass,  but  also  of 
extortion  of  the  plaintiffs  money,  practised  by 
defendant  under  colour  of  the  Speaker's  warrant. 
The  pka  of  justification  under  that  warrant, 
which  could  not  possibly  authorize  the  extor- 
tion, even  if  it  could  arrest,  was  overruled  by 
this  Court,  no  doubt  with  the  utmost  propriety, 
for  the  kw  was  clear.  Lord  Ellenborough 
points  this  out  in  the  most  forcible  manner. 
14  East,  109«  Yet  for  this  righteous  judgment 
Chief  Justice  Perobertou  and  one  of  his  brethren 
was  summoued  before  the  Convention  Parlia- 
ment, when  they  vindicated  their  conduct  by 
unanswerable  reasoning,  but  were,  notwithstand 
ing,  committed  to  the  prison  of  Newgate  for  the 
remainder  of  the  Session, 

Our  respect  and  gratitude  to  the  Convention 
Parliament  ought  not  to  blind  us  to  the  fact,  that 
this  sentence  of  imprisonment  was  as  unjust  and 
tyrannical  as  any  of  those  acts  of  arbitrary  power 
fur  which  they  deprived  King  James  of  his 
Crown.  It  gave  me  real  pain  to  hear  the  Attor- 
ney-General contend  that  the  two  Judges  me- 
rited the  foul  indignity  they  underwent,  as  they 
had  acted  corruptly  in  concert  with  the  Duke  of 
York.  In  support  of  this  novel  charge,  he  pro- 
duced no  evidence,  nor  any  other  reason  but  that 
|he  plea,  as  set  out  in  Nelson's  Abridgment,  ap- 
pears to  have  been  in  bar  and  not  to  the  jurisdic- 
tion. But  the  Commons,  who  knew  their  own 
motives,  made  no  such  charge;  the  record 
produced  there,  on  which  the  Judges  were  said 
to  have  violated  the  law,  exhibits  a  bad  plea  for 
the  reasons  assigned  by  Lord  Ellenborough,  and 
the  judgment  punished  by  the  Commons,  could 
uot  have  been  different  without  a  desertion  of 
duty  by  the  Judges. 

(Tob0  continued.) 


2  &  3  VICT.— CAP.  XXIX. 

An  Act  for  the  better  Protection  of  Parlies 
deali^  with  Persons  liable  to  tfie  Bank- 
rupt  Laws.  [19/A  Jtt/y,  1839^ 


Whereas  by  an  Act  passed  in  the  sixth  year  of 
thk  reign  of  his  late  Majesty  King  George  the 


Fourth,  uUituled  '<  An  Act  to  amend  the  Laws 
relating   to   Bankrupts,''  it   was   among  other 
things  enacted,  that  all  payments  really  and  band 
fide  made  by  any  bankrupt  or  by  any  person  on 
his  behalf,  before  the  date  and  issuing  of  the- 
commission  against  such  bankrupt,  to  any  cre«- 
ditor  of  such  bankrupt,  (such  payment  not  being 
a  fraudulent  preference  of  such  creditor)  should 
be  deemed  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed,  and 
that  all  payments  really  and  bond  fide  made  to 
any  bankrupt  before  the  date  and  issuing  of  the 
commission  against   such  bankrupt   should  be 
deemed  valid,  notwithstanding  any  prior  act  of 
bankruptcy  committed,  and  that  such  creditor 
should  not  be  liable  to  refund  the  same  to  the 
assignees  of  such  bankrupt,  provided  the  person 
so  dealing  with  the  bankrupt  had  not  at  the 
time  of  such  payment  to  such  bankrupt  notice  of 
of  any  bankruptcy  committed  :  And  whereas,  by 
an  Act  passed  in  this  present  Session  of  Parlia- 
ment, intituled,  '*  An  Act  for  the  better  Pro« 
tection  of  Purchasers  against  Judgments,  Crown 
Debts,    Lis    pendens,    and    Fiats    in    Bank- 
ruptcy ,"(a)  it  is,  amongst  other  things,  enacted, 
that  all  conveyances  by  any  bankrupt  bond  fide 
made  and  executed  before  the  date  and  issuing 
of  the  fiat  against  such  bankrupt  shall  be  valid^ 
notwithstanding  any  prior  act  of  bankruptcy  by 
him  committed,  provided  the  person  or  persona 
to  whom  such  bankrupt  so  conveyed,  had  not  «fc 
the  time  of  such  conveyance,  notice  of  any  prioE 
act    of  bankruptcy   by  him  committed :    And 
whereas  it  is  expedient  that  further  protection 
should  be  given  to  persons  dealing  with  bank* 
rupts  before  the  issuing  of  any  fiat  against  them  : 
Be  it  therefore  enacted,  by  the  Queen  s  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  con* 
sent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled^ 
and  by  the  authority  of  the  same,  that  all  con- 
tracts, dealings,  and  transactions,  by  and  with 
any  bankrupt  really  and  bond  fide  made  and  en- 
tered into  before  the  date  and  issuing  of  the  fiat 
against  him,  and  all  executions  and  attachments 
against  the  lands  and  tenements,  or  goods  and 
chattels  of  such  bankrupt,  bond  fide  executed  or 
levied  before  the  date  and  issuing  of  the  fiat, 
shall  be  deemed  to  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted ;  provided  the  person  or  persons  so  deal- 
ing with  such  bankrupt,  or  at  whose  suit,  or  on 
whose  account  such  execution  or  attachment  shall 
have  issued,  had  not,  at  the  time  of  such  con- 
tract, dealing,  or  transaction,  or  at  the  time  of 
executing  or  levying  such  execution  or  attach- 
ment, notice  of  any  prior  act  of  bankruptcy  by 
him   committed;    provided   also,  that    nothing 
herein  contained  shall  be  deemed  or  taken  to  give 


(a)  See  ante  p.  1 
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validity  to  any  payment  made  by  any  bankrupt, 
bein£  a  fraudulent  preference  of  any  creditor  or 
creditors  of  such  bankrupt,  or  to  any  execution 
founded  on  a  judgment,  on  a  warrant  of  attorney, 
or  cognovit  given  by  any  bankrupt  by  way  of 
such  fraudulent  preference. 

II.  And  be  it  further  enacted,  that  this  Act 
may  be  repealed  or  altered  by  any  other  Act  in 
this  present  Session  of  Parliament. 


COURT  OF  EXCHEQUER— Jttwe  12. 

NEW  GENERAL  ORDERS. 

FORMS  OF  WRITS. 
(  Continued  from  jmge  223.) 

No.  V. 

Writ  of  Fieri  FaciaSfOn  a  Decree  or  Order 

of  the  Court  of  Exchequer  for  Payment  of 

Costs. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith.     To  the  sheriff  of 
greeting. 

We  command  you  that  of  the  goods  and  chat- 
tels of  C.  D.  in  your  bailiwick,  you  cause  to  be 
made  the  sum  of  ,  for  certain  costs  which 
were  lately  before  us  in  our  Court  of  Exchequer 
at  Westminster,  in  a  certain  cause,  or  certain 
causes  (as  the  case  may  be),  wherein  A .  B.  is 
plaintiff,  and  CD.  is  defendant,  or  in  a  certain 
matter  there  depending,  intituled,  *^  In  the  mat- 
ter of  E.  F."  (as  the  case  may  be),  by  a  decree 
or  order  (as  the  case  may  be)  of  our  said  court, 
bearing  date  the  day  of  decreed 
or  ordered  (as  the  case  may  be)  to  be  paid  by 
the  said  C.  D.  to  A.  B.,  and  which  costs  have 
been  taxed  and  allowed  by  G.  H.  Esq.,  one  of 
the  masters  of  our  said  court,  at  the  said  sum  of 
,  as  appears  by  the  certificate  of  the  said 
roaster,  dated  the  day  of  And 
that  of  the  goods  and  chattels  of  the  said  C.  D. 
in  your  bailiwick,  you  further  cause  to  be  made 
interest  on  the  said  sum  of  ,  at  the  rate  of 
jS4.  per  centum  per  annum,  from  the  day 
of  ,*  and  that  you  have  that  money  and 
interest  before  us,  in  our  said  court,  immeoiately 
after  the  execution  hereof,  to  be  paid  to  the  said 
A.  B.,  in  pursuance  of  the  said  decree  or  order 
(as  the  case  may  be).  And  that  you  do  all  such 
things,  as  by  the  statute  passed  in  the  second 
year  of  our  reign,  you  are  authorised  and  re- 
quired to  do  in  this  behalf;  and  in  what  manner 
you  shall  have  executed  this  our  writ,  make  ap- 
pear to  us  in  our  said  court,  immediately  after 
the  execution  thereof.  And  have  then  there  this 
writ.     Witness,  &c. 

•  Th€  date  of  the  master's  certificate,  or,  if  that 
were  prior  to  the  1st  of  October.  1838,  say,  *'  from  the 
l0t  day  of  October,  1838.'* 

(To  be  continued,) 


COURT  OP  COMMON  PLEAS,  DUBHAM. 

2  Vict.  cap.  XVI. 

An  Act  for  improving  the  Practice  and 
Proceeding*  of  the  Court  of  Pleas  of  the 
County  Palatine  of  Durham  and  Sad- 
berge.    [June  13, 1839.] 

(Concluded  fiom  /mi^824.) 

XXXV.  And  whereas  it  is  expedient  that  due 
provision  should  be  made  for  the  compensation 
of  the  cursitor  of  the  county  of  Durham  for  the 
losses  he  may  sustain  by  the  redaction  of  or  abo* 
lition  of  his  fees  by  virtue  or  in  consequence  of 
this  Act:  Be  it  therefore  enacted.  That  from  and 
after  the  commencement  of  this  Act  there  shall 
be  issued,  paid,  and  payable  out  of,  and  charged 
upon,  the  Consolidated  Fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  the 
said  cursitor,  free  and  dear  of  all  taxes  and  de- 
ductions whatsoever,  such  sums  of  money,  at 
such  times,  by  way  of  annuity  or  otherwise,  as, 
having  regard  to  the  manner  of  his  appointment 
to  such  office,  and  the  time  and  duration  thereof 
and  all  the  circumstances  of  the  case,  shall  be 
adjudged  and  determined  to  be  due  to  such  cur- 
sitor by  any  commission  to  be  appointed  by  her 
Majesty  or  by  virtue  of  any  Act  of  Parliament 
for  the  purpose  of  determining  the  amount  of  the 
compensation  that  ought  to  be  due  and  payable 
in  such  cases ;  and  in  the  meantime  and  until 
such  compensation  shall  be  awarded  and  deter- 
mined in  manner  aforesaid,  or  the  time  shall 
have  elapsed  that  may  be  appointed  for  claiming 
the  same,  it  shall  be  lawful  tor  the  Contmissionen 
of  her  Majesty's  Treasury  of  the  United  Kin^ 
dom  of  Great  Britain  and  Ireland,  or  any  three 
of  them,  to  issue  their  warrants  for  the  payment 
to  such  cursitor  as  aforesaid,  out  of  the  said 
Consolidated  Fund,  of  such  half-yearly  or  quar- 
terly allowances  as  to  the  said  oommissiooers 
shall  seem  reasonable,  both  as  to  the  amooat  and 
time  of  payment,  on  account  of  such  compensa- 
tion as  may  be  thereafter  awarded  to  the  said 
cursitor. 

XXXVI,  Provided  always,  and  be  it  enacted. 
That  such  cursitor  shall  not  be  entitled  to  receive 
any  such  compensation  or  allowance  as  aforesaid 
unless  he  shall  previously  make  a  full  and  tme 
statement  to  the  said  Commissioners  of  her  Ma- 
jesty's Treasury,  to  be  verified  on  oath  before  s 
judge  or  Master  Extraordinary  in  Chancery,  if 
they  shall  think  fit  so  to  direct,  of  the  amount  of 
the  salary,  fees,  and  emoluments  of  anoh  office, 
and  of  the  disbursements  and  outgoii^  el  the 
same,  for  the  time  they  shall  hiiva  ImW  nch 
office,  or  for  the  space  of  ten  yetto  bcfiiie  the 
passing  of  this  Act,  and  the  amoQpMtf  wdi  Sfes 
during  such  period  of  time  as  afiwaiaH  |ii  tte  ^ 
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be  abolished  by  this  Act  shall  be  set  forth  in 
such  statement ;  and  that  such  compensation  or 
allowances  shall  cease  altogether  or  be  reduced  in 
amount,  as  the  case  may  be,  whenever  the  party 
entitled  to  receive  the  same  shall  be  placed  in  any 
other  public  office  of  which  the  salary  and  emo- 
luments shall  be  equal  to  the  whole  or  to  part  of 
such  compensation  or  allowance,  so  that  in  such 
last-mentioned  case  such  cursitor  shall  not  be  en- 
titled to  receive  more  of  such  compensation  or 
allowance  than  shall  be  equal  to  the  difference 
between  the  full  amount  thereof  and  the  amount 
of  the  salary  and  emoluments  of  the  office  in 
which  he  may  be  hereafter  placed. 

XXXVII.  And  be  it  enacted^  That  this  Act 
shall  commence  and  take  effect  on  the  thirteenth 
day  of  September,  one  thousand  eight  hundred 
and  thirty-nine. 

XXXVIII.  And  be  it  enacted,  That  this  Act 
may  be  amended  or  repealed  by  any  Act  to  be 
passed  during  the  present  Session  of  Parliament. 

SCHEDULE  TO  WHICH   THIS   ACT  REFERS. 

No.  L — Writ  ofSumwMni. 

Victoria,  &c. 

To  C.  D.  of,  &c.  in  the  County  of  Dur- 
ham, greeting. 

We  command  you  \or  as  before  or  often  We 
have  commanded  you],  That  within  eight  days 
after  the  service  of  this  writ  on  you,  inclusive  of 
the  day  of  such  service,  you  do  cause  an  appear- 
ance to  be  entered  for  you  in  our  Court  of  Pleas 
at  Durham  in  an  action  on  promises  [or  of  debt, 
&C.  cu  the  coMe  may  be]y  at  the  suit  of  A.  B. ; 
and  take  notice,  that  in  default  of  your  so  doing 
the  said  A.  B.  may  cause  an  appearance  to  be 
entered  for  you,  and  proceed  therein  to  judgment 
and  execution. 

Witness  at  Durham,  the 

day  of  in  the  year  of  our 

reign. 

Memorandum  to  be  iubscribed  on  the  Writ. 

N.  B.  This  writ  is  to  be  served  within  four 
calendar  months  from  the  date  hereof,  including 
the  day  of  such  service. 

Indorsements  to  be  made  on  the  Writ  before 
Service  thereof 

This  writ  was  issued  by  £.  F.  of 
attorney  for  the  said  A.  B. 
or 

This  writ  was  issued  in  person  by  A.  B.  who 
resides  at  [mention  the  city,  town,  or 

parish,  and  also  the  name  of  the  hamlet,  street^ 
and  number  of  the  house  of  the  plaintiff  ^s  re- 
sidence,  if  any  such]. 

The  plaintiff  claims  for  debt,  and 

for  costs,  and  if  the  amount  thereof 

be  paid  to  the  plaintiff  or  attorney 

within  eight  days  from  the  service  hereof,  inclu- 


sive of  the  day  of  such  service,  further  proceed- 
ings will  be  stoyed. 

Indorsement  to  be  made  on  the  Writ  after 
Service  thereof 

This  writ  was  served  by  me,  X.  Y.  on 
the  day  of  ,  one  thousand  eight 

hundred  and  thirty         .  X.  Y, 

No.  2. — Forms  of  entering  an  Appearance. 


In  the  Court  of  Pleas  at 
Durham, 
A.B.  plaintiff  agamst 

(or' 
CD.  and  another, 

or 
Against  C.  D.  and 
others.] 
Entered  the 


thousand  eight  hundred  and 


The  defendant,  C.  D., 
appears  in  person  [or 
E.  F.,  attorney  for  C. 
D.,  appears  for  him, 

'  or  G.H.,  attorney  for 
the  pUiintiff,  appears 
for  the  defendant,  C* 
D.,  according  to  the 
Statute, 
day  of 


»one 


No.  3.— Writ  of  Distringas. 
Victoria,  &c. 

To  the  Sheriff  of  Durham, 

[or 
To  the  Coroners  of  the  County  of  Dur* 
ham],  greeting. 
We  command  you.  That  you  omit  not,  by 
reason  of  any  liberty  in  your  bailiwick,  but  that 
you  enter  the  same,  and  distrain  upon  the  goods 
and  chattels  of  C.  D.  for  the  sum  of  forty  shil-. 
lings,  in  order  to  compel  his  appearance  m  our 
Court  of  Pleas  at  Durham,  to  answer  A.  B.  in  a 
plea  of  trespass  on  the  case   [or  of  debt,  &c.  as 
the  case  may  be],  and  how  you  shall  execute 
this  our  writ  you  make  known  to  our  justices  at 
Durham  on  the  day  of  [instant 

or  now  next  ensuing]. 

Witness  at  Durham,  the 

day  of  y  in  the  year  of  our  reign. 

Notice  to  be  subscribed  to  the  foregoing  Writ. 

In  the  Court  of  Fleas  ) 

at  Durham.         )  Between  A.  B.  plaintiff^ 

and 
C.  D.  defendant. 

Mr.  CD. 
Take  notice.  That  I  have  this  day  distrained 
upon  your  goods  and  chattels  in  the  sum  of  forty 
shillings,  in  consequence  of  your  not  having  ap- 
peared in  the  said  Court  to  answer  A.  B.  accord- 
ing to  the  exigency  of  a  writ  of  summons  bearing 
date  on  the  day  of  ;  and  that 

in  default  of  your  appearance  to  the  present 
writ  within  eight  days  inclusive  after  the  return 
thereof,  the  said  A.  B.  will  cause  an  appearance 
to  be  entered  for  you,  and  proceed  tnereon  to 
judgment  and  execution  [or,  if  the  defendant 
be  subject  to  outlawry,  will  cause  proceedings 
to  be  taken  to  outlaw  you.] 
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Precedents  in  Conveyancing,  adapted  to 
the  present  State  of  the  Lam,  Illustrated 
with  Notes,  Practical  and  Critical.  By 
Thomas  George  Western,  Esq.  F.R.A.S 
of  the  Middle  Temple;  Author  of  <'The 
Commentaries  on  the  Constitution  and 
Laws  of  England/'  dedicated  by  com 
mand  to  her  Majesty  the  Queen,  &c.  In 
continuation  of  the  Precedents  by  8. 
Vallis  Bone,  Esq.  Vol.  III.  Part.  1. 
London :  John  Richards  and  Co.  Law 
Booksellers,  194,  Fleet  Street.— Pric& 
Four  Shillings* 

The  press  is  very  fertile  with  books  of  this 
description  *,  some  of  the  ponderous  sort, 
others  of  the  "  pocket-book'*  sort ;  and  all, 
no  doubt,  useful  in  their  way.  Each  writer 
has  his  own  notion  of  drawing  a  Deed,  and 
each  may  be  right  in  that  notion.  In  the 
work  before  us,  brevity  (so  much  desired 
where  it  can  be  accomplished  with  safety) 
appears  to  be  the  object.  The  anthor  ex 
presses  his  opinion,  that  *<  most  of  the  Deeds 
in  common  use  may  be  very  greatly  abridged, 
yMviikeomiparatu^e  safety  to  the  parties;"  and 
adds  **  there  is  no  PERrEcr  safety  :"  and 
as  it  appears  that  he  is  to  complete  his  por- 
tion of  this  work  in  two  volumes,  we  think 
he  has  w«^rked  a  revolution  in  Conveyancing. 
He  says — 

"  In  writinff  this  work,  the  author  has  studied 
three  essentials — Conciseness,  Utility,  and 
Safety.  Ho  has  endeavoured  to  avoid  the 
paths  of  any  of  his  contemporaries,  and  he  trasts 
that  in  this  he  has  succeeded. 

"  The  Precedents  will  be  found  to  be  only  such 
as  are  strictly  applicable  to  the  every -day  practice 
of  an  attorney.  They  are  all  drafts  of  actual 
practice. 

**  To  introduce  any  special  forms  of  instru 
ments  (he  submits)  will  be  quite  unnecessary ; 
and  there  are  two  sufficient  reasons  for  such  an 
omission — 1st,  That  an  attorney,  will  not,  in 
any  case,  take  upon  himself,  the  responsibility 
of  preparing,  any  special  instrument,  without 
the  aid  of  a  conveyancer ;  2dly,  That  every  spe- 
dsl  mstrument,  depends  upon  its  own  peculiar 


New  Books. 

features,  and  no  general  rule;  can  consequently 
be  laid  down.  The  work  will  thus  become  con- 
cise and  useful ;  and,  as  the  law  will  be  fonud 
written  upon  the  subject-matter  of  every  Prece- 
dent, the  attorney,  or  his  clerk,  may  work  upon 
them  with  safety." 

The  Author  then  proceeds  to  observe  upon 
**  The  Unsettled  State  op  the  Law,"  as  it 
materially  affects  instruments  of  every  kind, 
and  tells  us  this  startling  fact,  that  **  there  it 
scarcely  a  Precedent  in  the  whole  worh^  whid 
can  be  said  to  he  founded  upon  any  settied 
doctrine^ 

The  value  of  the  work  to  attomies,  inde- 
pendent of  it  utility,  is  in  its  conciseness  and 
cheapness,  compared  with  other  works  of  a 
similar  kind,  as  the  whole  will  be  completed 
in  four  volumes. 

The  present  number  contains  "  Cos- 
TRACTS}''  described  by  the  Author,  and  truly 
90,  as  ^'  the  most  fruitful  sonree  of  litiga- 
tion." The  following  extract  may  give  to 
our  readers  some  conception  of  the  gnat 
usefulness  of  such  a  book,  and  we  will  only 
add,  that  the  Law  upon  the  subject-matter 
of  every  Precedent  is  shown  in  a  similar 
manner. 

Equitable  Mortoacbs. 

Deposit  of  Title  Deeds  relating  to  Free- 
holds with  Bankers  for  securing  Money  ad- 
vanced, (a) 

[Agreement  to  accompany  such  Depont] 

(a)  For  commercial  purposes,  this  mode  of 
securing  money  borrowed  for  temporary  pur- 
poses is  very  frequently  adopted.  A  man  takes 
his  title  deeds  to  his  banker,  and  deposits  them 
for  a  credit  or  for  a  cash  advanced,  and  often 
without  any  written  agreement  being  entered 
into  between  the  parties,  a  neglect  that  should  be 
avoided  by  every  prudent  man  ;  (see  ex  pftrtt 
Haigh,  1 1  Ves.  J.  403. ;  ex  parte  fnitbread, 
19  Ves.  J.  21! . ;  ex  parte  Hooper^  I  Mer.  7.; 
ex  parte  Langston,  17  Ves.  J.  'm.^txpnttt 
Mountfort,  14  Ves.  J.  606.);  and  such  a 
written  agreement  cannot  be  contradicted  by  affi- 
davit, ex  parte  Combe,  17  Ves.  369.  Indeed 
these  equitable  mortgages  (as  they  are  tenned), 
except  for  temporary  purposes^  cannot  be  «• 
commended  at  any  time:  they  are'ttot  onlf • 
security  without  absolute  safer^ ;  but  they  ^ 
likely, 'and,  indeed,  if  to  be  enfovred,  they  »«* 
necessarily  lead  the  lender  into  tiie  Oofitt  ot 
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Chancery  ;  and  it  depeads  upon  the  value  of  his 
security  how  he  will  get  out  of  it ;  and  in  the 
event  of  the  bankruptcy  of  the  borrower,  the 
lender  must  lose  money ^  because  he  will  only 
be  allowed  the  costs  of  his  petition  for  sale  when 
such  an  agreement  is  made,  but  otherwise  not* 
See  ex  parte  Brightens^  1  Swanst.  3. ;  ex  parte 
Trew,  3  Mod.  372. ;  Anon.,  2  Mod.  281. ;  ex 
parte  Reynolds^  2  Mont.  &  Ayr.  104. 

"  Where  such  an  agreement  is  not  made,  and 
the  lender  has  a  mere  naked  deposit,  he  must  file 
a  bill  in  Chancery  to  obtain  the  benefit  of  his 
security^  and  he  will  be  intitled  to  a  decree  for 
sale.     See  Pain  v.  Smith,  2  M.  &  K.  417. 

•*  The  doctrine  of  equitable  mortgages  by 
mere  deposit  of  deeds,  without  any  agreement 
in  writing,  was  first  established  by  Lord  Thur- 
low,  in  Russell  v.  Russell  (1  Bro.  C.  C.  2b9), 
who  there  decreed,  upon  a  bill  filed,  that  the 
deposit  should  be  sold,  and  the  plaintifi^  paid  his 
money.  In  order  to  take  such  a  security  out  of 
the  Statute  of  Frauds,  it  is  said  (and,  indeed, 
has  been  so  decided),  and  perhaps  wisely  for  the 
purpose  of  commerce,  that  the  deposit  is  of  itself 
evidence  of  an  agreement  executed  for  a  mort- 
gage of  the  estate,  of  whxch  agreement  the  cre- 
ditor may  avail  himself  a*  of  an  agreement  in 
writing  for  that  purpose.  See  ex  parte  Wright, 
19  Ves.  J.  258.  Previous  to  this  doctrine  being 
established,  it  was  considered,  that  to  give  a 
creditor  a  charge  on  land  without  an  agreement 
tn  writing^  would  be  direct  contravention  of  the 
Statute  of  Frauds ;  and  such  was,  m  truth,  the 
opinion  of  Lord  Eldon,  although  he  gave  way 
to  the  doctrine  of  Lord  Thuulow,  because  it 
was  an  advantage  to  the  commercial  interest  of 
the  country  that  he  should  Ao  so;  at  the  same 
time  he  said  that  the  statute  must  not  be  re- 
pealed by  him  further  than  it  had  been  repealed 
by  his  predecessor.  Se  ex  parte  Whitbread ; 
&c  parte  Kensington^  2  Ves.  &  Bea.  83. ;  ex 
parte  Jlooper,  U  has,  however,  now  become  a 
settled' doctrine.  The  present  Lord  Chancel- 
LOBp  when  Master  of  the  Rolls,  in  Parker  v. 
Housefield,  2  Myl.  &  K.  420,  thus  explained 
the  law  as  it  now  stands.  The  question  in  that 
case  which  his  Lordship  had  to  determine  was, 
whether  in  the  case  of  an  equitable  mortgage  by 
a  deposit  of  the  title  deeds,  the  decree  ought  to 
give  to  the  mortgagor  six  months  to  redeem, 
as  in  cases  of  legal  mortgages.  To  determine 
this,  his  Lordship  said,  it  was  material  in  the 
first  place  to  consider  in  what  light  courts  of 
equity  viewed  such  equitable  mortgages ;  and 
it  appeared  that  a  deposit  of  title  deeds  has 
always  been  considered  as  an  imperfect  mort- 
gage, which  the  mortgagor  is  entitled  to  have 
perfected;  or  rather,  as  a  contract  for  a  mort- 
gage, which,  according  to  the  well-known  doc- 
trine of  courts  of   equity,  would   give  to  the 


party  claiming  the  benefit  of  such  contract  aU 
such  rights  as  he  would  be  entitled  to  if  the 
contract  had  been  completed.  Accordingly, 
in  the  very  commencement  of  the  doctrine  of 
equitable  mortgages,  viz,  in  the  cases  of  Fea" 
therstone  v.  Fenwick  ( 1 784),  and  Harford  v. 
Carpenter  (1785),  both  cited  in  Russell  v. 
Russell,  Lord  Thurlow  was  found  saying,  that  a 
deposit  of  deeds  entitled  the  holder  to  have  a 
mortgage,  and  to  have  his  lien  effectuated.  In 
Birch  v.  EUames  (2  Anstr.  428.),  the  Chief 
Baron  of  the  Exchequer  says,  "  a  deposit  of 
title  deeds,  as  security  for  a  debt,  is  now  settled 
to  be  evidence  of  an  agreement  to  make  a 
mortgage,  and  such  agreement  is  to  be  carried 
into  execution  by  the  Court."  The  decree  in 
that  case  was,  that  the  defendant  should  pay,  or 
stand  foreclosed  and  convey.  In  ex  parte 
Wright,  Lord  Eldon  says,  that  a  deposit  of 
title  deeds  was  evidence  of  an  agreement  for  a 
mortgage,  and  that  an  equitable  title  to  a  mort- 
gage was  in  equity  as  good  as  a  legal  mortgage. 
Such  being  the  light  in  which  Courts  of  Equity 
view  equitable  mortgages  by  de^iosit  of  title 
deeds,  it  would  seem  to  follow,  that  the  remedy 
to  be  afforded  to  such  mortgagees  should,  as 
nearly  as  possible,  correspond  with  that  to  which 
legal  mortgagees  are  entitled ;  and  accordingly, 
from  the  search  which  his  Lordship  had  directed 
to  be  made  as  to  the  form  of  decrees  upon  such 
subjects,  he  found  that  such  had  been  the  prin- 
ciple adopted.  In  Newton  v.  Aldous  (iSth 
July,  1804),  the  decree,  which  appeared  to  have 
been  penned  by  Lord  Eldon  himself,  was  as  fol- 
lows : — *<  Declare,  that  the  title  deeds  relating  to 
the  estate  in  question  having  been  deposited  by 
the  said  John  Aldous^  the  bankrupt,  in  the 
hands  of  the  plaintiff*,  the  plaintifi"  is  entitled  to 
be  considered,  in  this  Court,  as  if  he  was  a  mort- 
gagee of  the  premises  therein  comprised,  and 
decree  the  same  accordingly,  and  refer  it  to  the 
Master  to  take  an  account  of  what  is  due  for 
principal  money  advanced  on  the  said  deposit, 
and  for  interest  thereon,  and  to  tax  his  costs  of 
this  suit.  And  declare,  that  such  principal, 
interest,  and  costs  are  to  be  considered  as  a 
charge  upon  the  said  premises.  And  upon  the 
defendant  paying  unto  the  plaintifi^,  within  six 
months  after  the  Master  shall  have  made  his 

report,  at ,  let  the  plaintiff  deliver  up  all 

deeds,  &c.  But  declare,  in  default,  &c.  plaintiff 
will  be  entitled  to  the  said  premises,  free  and  clear 
of  all  right,  title,  interest,  and  equity  of  redemp- 
tion, of,  as,  and  to  the  same,  and  to  have  an  ab- 
solute reconveyance  thereof  accordingly.  And 
in  that  case  let  the  defendant  execute  such  con* 
veyance  thereof  to  the  plaintiff,  to  be  settled  by 
the  Master  in  case  the  parties  differ;  with  liberty 
to  apply,  &c.*'  In  Lavender  v.  Roberta  (28 
June,  1806)9   Warring  v.  Barlini^{\Q  April, 
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1818),  and  Langdon  v.  Wilmot  (25  February, 
1 828),  the  decree  was  in  the  same  form.  In 
MetiXY,  Feme  (5  February,  1818),  and  Spring 
y.  Allen  (12  February,  1830).  a  sale  was  di- 
rected, instead  of  a  foreclosures  but  in  both 
these  cases  the  mortgagee  was  allowed  six  months 
to  pay  the  debt.  See  also  ex  parte  Langston. 
The  same  doctrine  applies  when  the  property  is 
COPYHOLD,  and  the  deposit  of  a  copy  of  court 
roll  will  create  an  equitable  mortgage.  See  ex 
parte  Warner,  19  Ves.  J.  211  ;  Whithready. 
Jordan,  1  Younge  &Co.  303.;  Winter  Y.Lord 
Amony  3  Russ.  492. 

"  Sir  William  Grant  held,  in  Norris  ▼. 
Wilkinson^  12  Yes.  J.  192^  that  these  deposits 
must  be  made  with  the  view  and  intent  of  an 
immediate  security,  and  not  diverso  intuitu. 

^' An  agreement  of  this  nature  must  be  stamped 
with  the  proper  ad  valorem  duty  for  a  mortgage, 
or  it  cannot  be  received  in  evidence  ;  but  when  | 
the  agreement  is  not  stamped^  parol  evidence 
will  be  admitted  to  establish  the  equitable  mort- 
gage.    See  Hien  v.  Mill,  13  Ves.  J.  1 14. 

'*  If  the  property  be  in  a  register  county,  the 
agreement  should  be  registered  ;  but  if  the  de- 
posit is  made  without  an  agreement,  as  there  is 
nothing  to  register,  so  the  equitable  claim  of  the 
lender  will  not  be  lessened.  (See  Sumpter  v. 
Cooper y  2  Bam.  &  Aid.  223.)" 


SuKtnrM  of  ttir  Courts;^ 

COURT  OF  CHANCERY. 

Vandergucht  v.  De  Blaquiere,  appeal  motion, 
for  judgment — Smith  v.  Elgie,  appeal  motion, 
by  order. 

Cause  Petitions. 

Attorney-General  v.  Dupre,  petition  by  order 
—In  re  Stafford  Charity,  ditto— After  which,  22 
Lunatic  Petitions,  and 

Attorney-General y.  Wilson,  petition  by  order. 

VICE-CHANCELLOR'S  COURT. 
Unopposed  Petitions  and  short  Causes,  after 
which  Causes  by  Order. 


ROLLS'  COURT. 

Codrington  v.  Johnstone,  petition  by  order — 
Pritchard  v.  Foulkes,  to  be  spoke  to— Day  y. 
Crofty  petition  by  order,  and  remaining  petitions. 
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W.  T.  K.— H.T.D.  under  coiisidermtion. 

<'  Enquirer"— Thanks.  You  will  find  tbat 
your  enquiry  has  been  attended  to. 

Lector. — We  really  do  not  understand  you,— 
and  your  expression  '*  table'*  only  increases 
our  darkness ;  probably  you  intended  to  allude 
to  CITED  cases. 

T.  T.  T.  A« — The  articles  do  not  fall  within 
our  arrangements. — This  Paper  is  confined  exdii- 
sively  to  practical  matter,  and  to  us  the  long  va- 
cation 18  of  no  sort  of  importance.  We  shiD 
jog  on  as  if  it  were  full  term. 
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LEX  LOCI  DOMICILII. 

Part  I. 

In  Cases  op  Lbqitimact* 

The  Presumptiov  of  the  Leqitimacy  of  a 
Child  BORtN  iir  lawful  Wedlock. 

(Coniintied  from  p.  ftftl.) 
T  ORD  Lyndburst,  in  the  case  of  Mor- 
'^^  ris  «.  Bavis,  (cited  in  cor  last),  after 
noticing  the  peculiar  circamstances  of  that 
case,  again  entered  upon  the  question  of 
law.  His  lordship  referred  to  what  was 
said  in  the  Banbury  Peerage  Gate,  bj  Lord 
Rrdbsdalb;  that  most  learned,  able,  and 
acate  lawyer,  expresses  himself  thus,  *'  I 
admit  the  Law  presumed  the  child  of  the 
wife  of  A,  bom  when  A  might  have  had 
sexual  intercourse  with  her,  or  in  due  time 
after,  to  be  the  legitimate  child  of  A  ;  but 
this  was  merely  considered  as  a  ground  of 
presumption,  and  might  be  met  bj  opposing 
circumstances.  The /art,  indeed,  that  any 
child,  is  the  child  of  any  man,  is  not  capa- 
ble of  direct  proof,  and  can  only  be  the  re- 
sult of  presumption ;  understanding,  by  pre- 
sumption, a  probable  circumstance  drawn 
from  facts,  either  certain  or  proved  by  cre- 
dible testimony,  by  which  may  be  determined 
the  truth  of  a  fact  alleged,  but  of  which 
there  can  be  no  direct  proof."  He  also 
says,  **  It  is,  therefore,  of  high  importance 
to  consider,  in  a  question  of  legitimacy, 
Vol.  II. 


whether  the  fact  of  such  acknowledgment  as 
would  demonstrate  the  legitimacy  did  take 
place,  or  whether  by  circumstances  such  ac- 
knowledgment was  rendered  impossible,  as 
by  the  child  being  a  posthumous  child.  If, 
on  the  contrary,  it  appears  that  the  supposed 
father  was  ignorant  of  the  birth  of  such  a 
child,  and  that  the  fact  of  its  birth,  was 
concealed  from  him,  such  concealment  is 
strong  presumptive  proof  that  there  had 
existed  no  sexual  intercourse,  which  could 
have  made  him  the  father  of  such  child." 
Lord  Ellbnborouoh's  opinion,  though  de- 
livered in  more  general  terms,  coincides 
with  that  given  by  Lard  Redesdale  ;  these 
were  followed  by  the  opinion  of  Lord  Eldoit 
to  the  same  effect.  Lord  Ebskikb  consi- 
dered it  necessary  to  prove  the  actual  im- 
possibility of  sexual  intercourse  having 
taken  place ;  but  no  lawyer  will  now  con- 
tend that  that  opinion  can  be  sustained. 
The  case  comes  back,  therefore,  to  the  ques- 
tion oi  fact  (about  the  law  there  is  no 
doubt) ;  are  the  circumstances  of  this  case 
such  as  ought  to  satisfy  the  person  who  has 
to  decide  upon  it,  that  sexual  intercourse 
did  not  take  place  between  Mr.  and  Mrs. 
Morris  in  the  spring  of  1792  ? 

Having  already  stated  the  facts  of  the 
case,  I  shall  not  repeat,  but  merely  refer  to 
them.  Mr.  and  Mrs.  Morris,  though  se- 
parated, had,  to  a  certain  degree,  commu- 
nication with  each  other.    It  must,  however, 
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be  remembered,  that,  at  that  time,  Austin 
was  carrying  on  an  adulterous  intercourse 
Ti^ith  Mrs.  Morris ;  and  it  must  also  be  re- 
membered (for  that  occurs  in  the  evidence 
of  several  of  the  witnesses),  that  Mrs.  Morris 
had  a  personal  dislike  to  her  husband,  which 
she  expressed  in  the  strongest  and  coarsest 
terms.  These  things  are  not  to  be  omitted 
in  considering  the  question,  whether  sexual 
intercourse  did  or  did  not  take  place  between 
them,  notwithstanding  the  separation.  When 
Mrs.  Morris  became  pregnant,  she  made  no 
communication  of  that  circumstance  to  Mr. 
Morris;  and  no  reason,  in  point  of  evi- 
dence, has  been  assigned  for  that  conceal- 
ment ;  she  was  exposing  her  character, 
without  necessity,  if  sexual  intercourse  with 
ner  husband  had  taken  place.  At  the  time 
when  the  child  was  born,  the  birth  of  that 
child  was  concealed;  it  was  industriously 
and  carefully  concealed,  and  concealed  from 
Mr.  Morris ;  and  Austin  was  acting  in  that 
concealment.  What  reason,  can  be  as- 
signed, or,  in  point  of  evidence,  has  been 
assigned,  for  this  conduct,  except  the  desire 
that  the  fact  should  not  be  known  to  Mr. 
Morris?  Mrs.  Morris  was  hazarding  her 
reputation ;  she  was  endangering  the  life  of 
her  child ;  she  was  depriving  that  child  of 
its  prospects,  as  the  heir  of  Mr.  Morris,  and 
she  was  giving  it  only  the  hope  of  being 
the  heir  of  a  person  who  was  destitute  of  pro- 
perty. Surely  these  are  circumstances  so 
strong,  that  they  ought  to  be  encountered  by 
some  evidence  tending  to  show  a  probable 
reason  why  that  concealment  should  have 
taken  place.  It  was  not  a  mere  momentary 
act;  it  was  followed  up  throughout.  The 
mother  allowed  the  child  to  be  removed  from 
her,  and  to  be  christened  as  *'  a  base  bom 
child.''  She  allowed  it,  during  the  life  time 
of  Austin,  up  to  the  period  of  his  death,  to 
pass  as  the  child  of  Austin.  When  she  was 
charged,  in  consequence  of  some  reports, 
with  having  had  a  child,  she  strongly  denied 
the  accusation;  and  during  the  seventeen 


years  that  Mr.  Morris  lived,  she  never  whis- 
pered to  him  that  she  had  any  other  child 
than  Harriet  Davis.  I  require,  then,  when 
I  am  coming  to  a  conclusion  of  fact,  as  to 
whether  or  not  sexual  intercourse  did  take 
place  between  these  parties, — I  require  some 
reasonable  and  satisfactory  ground  upon 
which  that  concealment  may  be  explained. 

But  what  is  the  representation  which  the 
present  plaintiff  himself  gives  of  all  those 
transactions  as  collected  by  himself— the  re- 
sult of  his  own  inquiries.  It  was  proved  on 
the  last  trial,  and  is  in  evidence  in  the  caase. 
<'  I  was  bom,"  he  says,  *^  in  the  White 
House,  Llanfair;  when  born,  Saturday, 
market-day,  my  father  came  trembling,  and 
said,  *  Ann,  what  shall  I  do  T — *  Don't  be 
afraid — we  shall  do  very  well  !*  As  soon  as 
I  was  bora,  I  was  kept  warm  by  him,  taken 
into  a  malt-house,  and  sent  on;  and  Ann 
followed  at  edge  of  night,  and  Ann  rode 
within  a  mile  of  Wem  before  she  alighted, 
and  then  gave  me  to  my  father,  when  she 
told  Mr.  Austin  to  take  me  to  Wem ;  and 
they  both  turned  back,  and  got  to  Uanikir 
at  the  night  of  next  day,  when  she  went  to 
many  shops  to  buy  things,  that  people  might 
not  think  she  went  out.  Mrs.  Morris  at  that 
time  kept  her  bed.  She  took  a  flasket  of 
wine  and  biscuit  for  me  on  the  road.  Mis 
Gwynne  was  not  present  at  my  birth,  hot 
was  backwards  and  forwards  at  that  time,and 
knew  of  it ;  and  when  Mrs.  Morris  and  her 
fell  out,  she  asks  her,  *  Where  is  the  child 
without  a  father?'"  This  is  the  history  of  the 
transaction,  as  collected  by  the  plaintiff  him- 
self^ in  the  course  of  the  inquiries  which  he 
had  made  upon  the  subject,  and  which  wa^ 
contained  in  a  book  in  his  own  hand-writing- 

I  endeavoured  in  the  course  of  the 
argument  to  obtain  some  reason  for  this 
concealment.  It  was  said  at  the  bar,  that 
it  might  be  referred  to  this  eirciimstance, 
that  Mrs.  Morris  was  not  fond  of  Mr* 
Morris;  that  she  disliked  him;  tiiat  she 
wished  to  continue  to  live  aeprirafte;  ^ 
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that  she  might  have  supposed,  if  the  cir- 
cumstance had  been  communicated  to  him, 
it  would  have  afiSscted  the  separation.  This, 
however,  is  an  argument  against  the  proba- 
bility of  her  having  permitted  sexual  inter- 
course to  take  place  between  them.  But  the 
argument  is  also  inconsistent  with  the  state- 
ment she  herself  made,  as  proved  by  the 
evidence  of  Miss  Gwynne,  whom  she  com- 
pelled to  go  down  upon  her  knees,  and  to 
promise  that  she  would  keep  the  affair  con- 
cealed. It  is  quite  inconsistent  with  the 
particular  declaration  she  at  that  time  made  ; 
and  to  which  declaration  I  refer,  not  for  the 
purpose  of  proving  that  the  child  was  the 
child  of  Austin,  (for  it  cannot  be  made  use 
of  for  that  purpose),  but  for  the  purpose  of 
negativing  the  speculative  reason  which  has 
been  assigned  at  the  bar  for  the  concealment. 

Again,  it  has  been  suggested,  that  as  she 
was  attached  to  Austin,  she  might  not  wish 
him  to  be  apprised  of  that  species  of  infide- 
lity on  her  part — her  having  connexion  with 
her  husband.  But  to  adopt  such  a  view  of 
the  transaction,  would  be  to  forget  the  cha- 
racter of  the  parties :  it  would  be  to  suppose 
a  degree  of  refinement,  altogether  incompa- 
tible with  the  established  facts,  to  have  ex- 
isted in  the  intercourse  between  Austin  and 
Mrs.  Morris,— the  servant  and  the  mistress, 
— persons  who  appear,  by  the  evidence,  to 
have  been  of  the  coarsest  character,  as  to 
morals  and  conduct.  Such  a  theory  is  of 
too  speculative  a  nature  for  the  Court  to 
adopt  it  as  an  ingredient  in  its  judgment 
The  concealment,  coupled  with  the  other 
circumstances  of  the  case,  and  the  utter  ig- 
norance in  which  Mr.  Morris  was  kept  to 
his  death,  a  period  of  17  years,  with  respect 
to  the  transaction,  satisfies  me  as  a  conclu- 
Bion  of  fact,  that  no  sexual  intercourse  did 
take  place  between  Mr.  and  Mrs.  Morris  at 
such  a  period  as  could  have  rendered  the 
child  the  ofispring  of  Mr.  Morris. 

In  giving  this  judgment,  I  afiect  no  rule 
of  law,    1  state  the  rule  as  I  find  it.     It  is 


founded  on  sound  sense :  and,  as  I  am  bound 
to  do,  I  acquiesce  in  it.  I  have  come,  like  a 
jury,  to  a  conclusion  of  the  fact.  The  cir- 
cumstances of  the  case  are  such  as  to  lead 
me  to  that  conclusion,  not,  as  I  think,  upon 
a  bare  balance  of  probabilities,  but  as  the  re- 
'  suit  of  the  thorough  conviction  of  mj  mind, 
founded  upon  a  careful  and  patient  attention 
to  all  the  evidence  in  the  case.  I  am  bound, 
therefore,  having  this  impression,  to  state 
my  opinion,  that  the  plaintiff  is  not  entitled 
to  the  property  in  dispute,  as  the  son  of  Mr. 
Morris. 

(To  be  continued,) 

PROBLEM  XVI. 

Vol.  2. 

I  

I  CoNTUACTS. 

What  Contracts  are  void  at  Common  Law, 
j     as  affecting  Public  Policy  ? 

I         TO   TBB   EDITOE   OF   THB   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  14.  VOL.  II. 


What  is  a  Feoffment? 

A  Feoffment  is  a  conveyance  which  ope- 
rates by  transmutation  of  possession^  it  is 
essential  to  its  completion  that  the  seisin  be 
passed,  (livery  of  seisin  will  not  be  presumed 
within  any  period  less  than  twenty  years. 
Doe  V,  Marq.  of  Cleveland,  9  Bar.  &  Cress. 
864.  Doe  v.  Davis,  2  Mee.  &  Wei.  503,) 
hence  it  can  only  be  adopted  in  cases  where 
the  seisin  may  be,  and  actually  is,  to  be  con- 
veyed, as  in  transfer  of  estates  of  freehold  in 
possession.  In  the  transfer  of  chattel  inte- 
rests there  is  no  seisin  to  be  conveyed,  as  the 
seisin  remains  in  the  freeholder,  hence  a 
term  of  years  cannot  be  conveyed  by  Feoff- 
ment. In  the  transfer  of  reversions,  or  re- 
mainders, or  a  freehold,  the  actual  or  corpo- 
ral seisin  is  not  concerned,  as  it  continues  in 
the  particular  tenants:  hence  they  cannot 
pass  by  Feofiment  but  by  grant.     Hence  too 
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LavD  Reports* 


Feoffments  can  only  be  made  by  a  person  in 
the  actual  seisin  to  a  person  who  is  not  in  the 
actual  seisin,  and  therefore  one  joint  tenant ! 


to  conyey,  and  not  an  absolnte  conveyance 
as  a  Feoffinent.  A  person  cannot  contract 
to  sell  what  he  has  actually  parted  with.    If 


cannot  enfeoff  his  companion^  because  his  I  he  convey  the  possession  to  another  he  can 
companion  has  the  seisin  already:  each  joint i  have  none  in  himself  to  supply  the  use.  A 
tenant  being  seised  per  une  et  per  tout.     But  |!  clause  of  warranty  (which  is  now  abolished 


as  tenants  in  common  and  coparceners  as  to 
some  purposes  have  several  freeholds,  they 
may  enfeoff  their  companions  of  their  respec- 
tive shares.  But  a  Feoffment  by  a  person 
having  no  right  of  property  in  the  lands  will 
pass  them,  because  the  moment  he  enters  to 
give  seisin  he  gains  the  fee  simple.  This 
mode  of  conveyance  was  in  many  instances 
the  most  advisable,  as  it  cleared  all  dissei- 
sins, &c.  and  turned  all  other  estates  into 
rights,  so  that  a  fine  levied  by  a  feoffer  to 
the  feoffee,  or  by  the  feoffee  to  astranger,  would 
(before  the  operation  of  the  statutes  abolish- 
ing fines)  have  barred  them,  if  not  avoided 
within  the  time  prescribed  by  the  statute,  but 
to  give  a  fine  this  effect  one  of  the  parties 
must  have  had  the  freehold  (a)  The  giving 
of  livery  is  often  attended  with  inconveni- 
ence and  expense  when  the  feoffer  resides  at 
a  distance  from  the  lands,  but  this  may  be 
easily  prevented  by  executing  a  power  of 
attorney,  and  we  may  remember  that  aggre- 
gate Corporations  must  always  make  attor- 
nies  under  their  common  seal  to  deliver  and 
receive  seisin.  A  Feoffment  therefore  is 
incompatible  with  any  conveyance  operating 
by  way  of  use,  A  Feoffment  and  bargain 
and  sale  cannot  be  made  by  the  same  person 
of  the  same  lands  at  the  same  time,  for  the 
Feoffment  conveys  the  seisin  or  possession 
to  the  feeoffee,  while  it  is  absolutely  essen- 
tial to  a  bargain  and  sale  that  it  remain  in 
the  bargainer.  If  the  Feoffment  take  effect 
the  possession  must  he  out  of  him  by  the  very 
act  of  livery,  and  if  the  possession  be  out  of 
him  he  cannot  be  seised  to  the  use  of  the 
bargainer.     A  bargain  and  sale  is  a  contract 

(o)  See  Doe  r.  Lynes,  2  Bam.  &  Cress.  8885  Bey- 
nolds  V.  Jones,  2  8im.  5c  Stu.  206.-~Ei). 


by  statutes  3  &  4  W.  4,  c.  74,  s.  14 ;  4  &  5 
lb.  c.  92,  8. 11,  and  3  &  4  lb.  c.  27,  s.  39,) 
was  (before  these  statutes)  usually  added  to 
a  Feoffment,  but  it  was  preferable  to  insert 
a  covenant  by  the  Feoffer  for  himself,  bis 
heirs,  executors,  and  administrators,  as  the 
warranty  only  bound  the  heirs.  Yet  it  was 
deemed  sometimes  prudent  to  insert  a  clause 
of  warranty  in  addition  to  the  covenant,  as 
it  might  possibly  bind  a  reversioner  or  re- 
mainder more  when  no  assets  descended,  and 
be  even  a  bar  to  a  latent  entail. 

A  Feoffment  is  a  mode  of  assurance  seldom 
resorted  to  at  present,  being  superseded  by 
lease  and  release,  operating  by  means  of  the 
Statute  27  Hen.  8,  c.  16,  s.  1,  for  **  traos- 

ferring  uses  in  possession.*' 

H.  T.  D. 
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COURT  OF  CHANCERY— ^t^.  7. 

MURBAT  V.  WaLTBR  AND  OTBBSS. 

Appeal  FROM  the  Vicb-Cha9CKUx>r. 

Practice. — Partners — Jurisdigtiok  of  the 
Court  to  mahe  an  order  under  a  Biufkd 
by  one  partner  to  produce  documents  in  the 
hands  of  another  partner 9  appointed  for 
himself  and  other  partners  as  a  conaum 
agenty  for  the  ben^t  of  all  in  the  absence 
of  the  other  partners. 
Mr.  Richards  and  Mr.  Romilly  appeared  for 
the  plaintiff;  Mr.  K.  Brace  and  Mc  Bacon  ap- 
peared for  the  defendants. 

Mr.  Richards  said,  he  had  to  ap|»Iy  to  bit 
Lordship  that  the  defendants  might  be  ordered 
to  produce  and  deliver  into  the  hands  of  the 
Clerk  of  the  Court,  the  several  doanmntsaDd 
papers  enumerated  in  a  schedule  appended  to  the 
answer  of  the  defendants,  or  that  the  ptaiotiff 
might  be  allowed  to  inspect  the  same  at  me  office 
of  the  Times  newspaper,  on  givti^  faaseoaUe 
notice ;  and  that  so  much  of  an  tfdis  of  the 
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Vice-Chancellor,  bearing  date  6th  of  June  last, 
as  directed  the  plaintiff  to  pay  the  costs  of  an 
application  made  to  the  Vice-Chan cellor,  for  the 
same  purpose,  and  refused  by  him,  be  dis- 
charged. A  bill  had  been  filed  by  Mrs.  Mur- 
ray, widow  of  the  late  Rev.  James  Murray, 
against  the  defendants,  who  were  some  of  the 
proprietors  of  the  Timea  newspaper,  the  prayer 
of  which  was  that  it  might  be  declared  by  the 
authority  of  the  Court,  that  the  plaintiff  conti- 
nued, subsequently  to  the  dOth  of  June  now 
last  past,  and  still  was,  one  of  the  proprietors  in 
co-partnership,  conducting  the  said  newspaper, 
and  that  an  account  might  be  taken,  under  the 
direction  of  the  Court,  of  what  were  the  gains 
and  profits  to  which  the  plaintiff  was  entitled  in 
virtue  of  that  character.  The  bill  stated  that 
in  the  year  1815,  the  defendants.  Messrs.  J. 
Walter,  T.  M.  Alsager,  and  J.  Lawson,  entered 
into  an  engagement  with  Mr-  Murray  to  employ 
him  in  the  superintendence  and  general  manage- 
ment of  ceruin  articles  published  in  the  Times 
newspaper  relating  to  foreign  intelligence  and 
politics  ;  that  afterwards,  in  the  month  of  No- 
vember of  that  year,  Mr.  Walter  agreed  with 
Mr.  Murray  to  admit  him  as  partner  in  the 
newspaper,  and  sell  to  him  one  moiety  of 
l-16th  part  of  the  newspaper  and  the  profits  to 
arrive  therefrom  for  the  sum  of  £1,400.;  that 
after  the  execution  of  this  assignment,  Mr. 
Murray  continued  to  superintend  the  department 
of  foreign  politics  until  in  1 83 1  he  became  one 
of  the  principal  editors  of  the  Times,  and  that 
under  the  assignment  he  was  entitled  to  l-3'2d 
part  of  the  profits  accruing  from  the  Times  ; 
that  Mr.  Murray  died  in  1834,  and  that  Mrs. 
Murray,  as  the  legal  representative  had  become 
entitled  to  the  share  of  her  deceased  husband. 
The  bill  proceeded  to  stote,  that  since  the  death 
of  Mr.  Murray  large  profits  had  been  made  in 
respect  of  the  before-said  copartnership,  and 
that  no  account  had  been  rendered  of  the  annual 
proceedings;  that  the  plaintiff  had,  since  the 
death  of  Mr.  Murray,  made  various  applications 
for  such  an  account,  and  that  a  pretence  was  now 
set  up  by  the  defendants,  that  in  the  indenture 
executed  in  November,  1819,  Mr.  Walter  had 
reserved  to  himself  the  right  of  repurchasing  the 
share  of  Mr.  Murray,  on  giving  six  months' 
notice  of  his  intention  to  do  so,  for  the  sum  of 
.£1,400.  The  bill  went  on  to  state  that  the 
parties  defendant  had  in  their  possession  various 
deeds,  documents,  and  papers,  containing  the  ac- 
counts which  the  plaintiff  had  applied  to  see. 
The  answer  of  the  defendant,  Mr.  Walter,  sUted 
that  in  the  year  1819,  having  withdrawn  from 
the  management  of  the  Times  newspaper,  he 
formed  the  intention  of  parting  with  certain 
profits  accruing  to  him  from  his  interest  in  pub- 
lishing that  paper ;  and  at  Mr.  Murray's  solici- 
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tation,  in  the  November  of  that  year,  he  agreed 
to  assign  to  him  such  part  of  the  profits  as  had 
been  stated  by  the  defendant,  reserving  to  himself 
the  right  of  at  any  time  resuming  the  share. 
The  answer  of  the  defendant  then  set  forth  the 
indenture  under  which  the  assignment  took  place, 
in  which,  besides  the  right  to  repurchase  the 
share  for  the  sum  of  £1,400.,  it  was  stipulated 
that  Mr.  Murray  should  claim  no  share  in  the 
management  of  the  newspaper.  The  defendant 
admitted  that  large  profits  had  accrued  from  the 
sale  of  the  Times,  all  of  which  were,  as  the  de- 
fendant believed,  duly  accounted  for  to,  and  re- 
ceived by,  Mr.  Murray,  the  treasurer  having  been 
dn>ected  to  pay  to  Mr.  Murray  the  half  of  the 
one-sixteenth  to  which  he  was  entitled;  that 
the  plaintiff  had,  since  the  death  of  Mr.  Murray, 
been  duly  informed  of  the  amount  to  which  she 
became  entitled  in  virtue  of  the  share  possessed 
by  her  ;  that  she  had  regularly  received  the  same, 
and  given  receipts  in  the  usual  form  ;  that  de- 
fendant believed  such  receipts  and  payments  had 
been  so  taken  and  made,  and  such  accounts  kept 
by  the  treasurer  and  common  agent  of  the  pro- 
prietors, authorized  by  them  for  that  purpose. 
The  answer  proceeded  to  state,  that  IVlr.  Alur- 
ray,  from  his  knowledge  of  the  affairs  of  the 
newspaper,  was  well  acquainted  with  the  mode 
and  nature  of  ascertaining  the  accounts  and  the 
balance  of  profit;  that  the  defendant  believed 
that  the  accounts  might  at  all  times  have  been 
inspected  by  Mr.  Murray  daring  his  lifetime, 
and  that  he  fully  acquiesced  in  the  mode  of  keep- 
ing them;  that  Mr.  Murray's  share  of  the  pro- 
fits was  regularly  handed  to  him,  and  a  receipt 
was  given  by  Mr.  Murray  in  which  he  stated 
that  he  had  received  his  share ;  that  Mr.  Murray 
did  not  at  any  time  dispute  or  question  the  cor- 
rectness of  the  statement  of  the  accounts  ;  that 
the  defendant  could  not  set  forth  a  gross  account 
of  the  annual  receipts  and  expenditure  of  the 
newspaper;  that  in  June,  1836,  the  defendant 
determined  to  repurchase  the  half  of  the  one- 
sixteenth  share  in  the  possession  of  Mrs.  Mur- 
ray, and  gave  notice  accordingly,  in  terras  of  the 
indenture,  to  J.  Goldie,  executor  of  the  de- 
ceased Mr.  Murray,  not  knowing  at  the  time 
that  Mr.  Goldie  had  renounced  probate ;  that 
notice  was  afterwards  given  to  Mrs.  Murray,  who 
demanded  the  production  of  the  account-books 
before  referred  to  ;  that  she  was  then  informed  by 
the  defendant  s  agent  that  it  was  not  in  his  power 
to  produce  them.  The  answer  also  stated  that 
the  names  of  ail  the  proprietors  were  therein  set 
forth,  and  that  defendant  believed  that  the  trea- 
surer, as  a^ent  of  the  proprietors,  had  in  his  pos- 
session all  the  account-books  of  the  news- 
paper, the  particulars  of  which  defendant  did 
not  know.  In  another  part  of  his  answer, 
the  defendant  stated  that  the  indenture  before  re- 
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ferred  to  and  certain  other  deeds  were  m  his  pos- 
Bession.  In  a  further  answer  put  in  by  him  the 
defendant  stated  that  he  had  caused  application 
to  be  made  to  the  treasurer  for  a  list  of  all  re- 
ceipts and  books  of  account  in  his  possession, 
and  that  the  treasurer  had  informed  him  that  he 
bad  in  his  custody  the  several  books,  receipts, 
and  vouchers  mentioned  in  the  former  answer, 
but  the  defendant  denied  that  they  were  in  his 
possession  or  power,  or  in  the  custody  or  power 
of  the  other  defendants,  except  so  far  as  they 
were  in  possession  of  the  treasurer.  The 
learned  Counsel  went  on  to  say,  that  the  case 
had  come  on  before  the  Vice-Cbancellor,  who 
had  determined  that  the  plaintiff  was  entitled  to 
the  deeds,  documents,  and  ppers  admitted  to  be 
in  Mr.  Walter's  own  possession. 

Mr.  K.  Bruce. — That  part  of  the  application 
was  not  resisted. 

Mr.  Richards. — The  Vice-Chancellor  had  de- 
termined that  the  plaintiff  had  no  right  to  have 
an  inspection  of  the  documents  and  books  in 
possession  of  the  treasurer,  and  that  the  plaintiff 
should  defray  the  costs  of  the  application.  In 
support  of  the  application  he  made  on  behalf  of 
the  plaintiff,  he  would  direct  the  attention  of  the 
Court  to  a  case  which  they  had  not  cited  before 
the  Vice-Chancellor,  which  seemed  to  show  that 
the  plaintiff  in  this  case  was  entitled  to  the  pos- 
session of  the  books,  although  all  the  parties  in 
partnership  were  not  before  the  Court,  The 
case  was  that  of  "  Wallbome  and  Ingilby,**  1  st 
Mylne  and  Keene,  decided  by  Lord  Brougham. 
In  that  case  certain  books  and  papers,  in  which 
parties  not  before  the  Court  had  an  interest, 
were  admitted  to  be  in  the  possession  of  a  com 
mon  agent.  An  order  was  made  to  allow  the 
inspection  of  the  books,  on  the  principle  that  the 
Court  had  a  right  to  give  whatever  inspection  the 
defendant  himself  was  entitled  to. 

The  Lord  Chancellor. — The  parties  might 
be  called  on  to  produce  the  books,  but  the  Court 

*  does  not  exercise  jurisdiction  in  such  a  case,  all 
the  parties  being  interested— those  not  before 
the  Court  as  well  as  those  who  are. 

Mr.  Richards  contended  that  the  jurisdiction 
in  that  case  was  plainly  exercised.  In  this  case 
it  was  quite  plain,  from  the  assignment  made  by 
Mr.  Walter  to  the  deceased  Mr.  Murray,  that  the 
latter  had  become  entitled  to  a  32d  share  in  the 
newspaper.  That  was  admitted  by  the  defendant 
It  was  also  admitted  that  considerable  gains  had 
been  made  by  the  sale  of  the  newspaper  down  to 
and  after  the  time  of  Mr.  Murray's  death,  and 
before  there  could  be  a  pretence  for  saying  that 
the  interest  possessed  by  his  representative  m  the 
concern  had  ceased.  He  thought  this  admission 
would  be  completely  sufficient  to  induce  the  Court 
to  say  that  the  plaintiff's  interest  in  the  books 

•  kept  by  the  concern  was  proved.     Mr.  Walter 


and  the  other  defendants  might  attempt  to  set  tip 
a  defence  that  the  plaintiff  had  no  right  to  inspect 
the  documents  because  those  who  were  placed 
precisely  in  the  same  situation  as  themselves  with 
respect  to  the  plaintiff  were  not  brought  before 
the  Court.  That  was  no  fault  of  the  plaintiffs ; 
they  had  not  been  parties  to  the  recoid,  because 
the  plaintiff  was  ignorant  of  their  names,  and  in 
the  mean  time  it  might  be  extremely  material  to 
her  interest  that  she  should  have  an  opportunitt 
of  inspecting  the  books  as  soon  as  possible.  It 
was  also  important  on  this  ground  that  the  boob 
would  enable  her  to  see  who  the  partners  in  the 
concern  really  were.  He  submitted  to  the  Court 
that  the  objection  which  the  Vice-Chancellor 
had  taken  to  the  application,  on  account  of  the 
absence  of  the  other  proprietors,  could  not  be 
sustained.  He  conceivea  it  was  not  sufficient 
for  the  defendant  to  say  that  accounts  of  the 
profits  had  been  rendered  from  tinoe  to  time  to 
Mr.  Murray  and  his  widow.  They  admitted 
that  books  and  documents  relating  to  the  mat- 
ters mentioned  in  the  bUl  were  in  the  possession 
of  their  agent,  and  that  at  once  gave  the  plaintif 
a  right  to  inspect  them. 

The  Lord  Chancellor. — ^The  application 
proceeds  on  the  supposition  that  this  person  b 
the  accountable  agent  of  all  the  parties. 
Mr.  /2icAardftf»— Of  all  the  parties. 
Mr.  K,  Bruce, — Present  and  absent. 
Mr.    Richards  said,   this    person  was   ad- 
mitted to  be  the  treasurer,  and  therefore  must  be 
taken  to  be  the  treasurer,  not  only  of  the  parties 
who  had  filed  the  bill,  but  of  all  the  parties  in- 
terested in  the  newspaper.  In  the  case  of ''  Wall- 
bome and  Ingilby,'*  the  party  who  stood  in  the 
analogous  position  was  not  only  the  agent  of  the 
parties  who  had  answered  the  bill,  but  of  those 
who  had  demurred. 

The  Lord  Chancellor. — Yon  can  only  have 
such  an  order  as  the  Court  can  enforce.  Hoi 
can  an  order  be  enforced  against  the  defendant, 
he  not  having  the  controul  over  the  books  which 
the  plaintiff  wished  to  inspect  ? 

Mr.  Richards. — One  partner  might  have  the 
controul  over  the  books  of  the  concern.  The  de- 
fendant admitted  that  he  was  a  partner,  and  as 
his  share  appeared  to  have  been  the  largest,  the 
inference  was  that  the  books  were  under  his 
controul. 

Mr.  K.  Bruce. — Mr.  Walter  s  share  is  hot 
small.  It  has  been  much  diminished  by  >^J^ 
grants  as  the  one  he  made  to  Mr.  Monay. 

The  Lord  Chancellor* — ^The  question  is 
whether  one  partner  can  have  die  conttool  o^rer 
books  which  are  in  the  custody  of  another  acting 
on  behalf  of  himself  and  others  if 

Mr.  Richards  submitted  thai  lk«  case  of 
'*  Wallbome   and    Ingilby/'lAidriWS  efen 
stronger  than  the  present,  tiaa  MfUlat  lo  es- 
tablish the  propriety  of  hia^af^teaBoB* 
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The  Lord  CHANCELtOR. — There  are  cer- 
tainly cases  the  other  way. 

Mr.  K.  Bruce. — Oh,  certainly.  It  is  an  ap- 
plication which  cannot  be  supported  on  the  face 
of  it. 

Mr.  Ramilly  said^  the  defendants  contended 
that  Mr.  Murray  might  in  his  lifetime  have  in- 
spected the  account-books,  and  if  he  had  not 
done  so,  it  was  because  he  was  satisfied  without 
having  recourse  to  that  step.  If  that  were  so, 
then  the  deceased's  legal  representative  might 
also  inspect  the  books,  standing  in  exactly  the 
same  position.  With  respect  to  the  right  of  per- 
sons to  inspect  documents  where  some  of  the  par- 
ties interested  were  not  before  the  Court,  a  ma- , 
terial  distinction  arose  as  to  the  party  appljnng. 
It  would  be  very  di£Perent  if  the  party  applying 
were  a  stranger ;  but  here  it  was  admitted  that 
the  applicant  was  a  partner  up  to  the  SOth  of 
June,  1838.  The  rule  that  documents  could 
not  be  inspected  because  some  of  the  parties  in- 
terested were  not  before  the  Court,  might  apply 
to  the  case  of  a  stranger,  or  to  the  case  of  the 
plaintiff  after  June,  1 838,  but  up  to  that  time  she 
was  admitted  to  be  a  partner,  and  her  right  to 
inspect  the  books  was  undeniable,  for  the  rule  of 
refusing  the  inspection  of  books  could  not  bej 
applied  where  a  partner  made  the  demand.  If  | 
that  were  not  so  dangerous  consequences  might 
ensue ;  for,  in  order  to  prevent  any  partner  from 
inspecting  account-books,  and  ascertaining  the 
accuracy  of  the  accounts,  it  would  only  be  neces- 
sary to  place  the  books  in  the  hands  of  a  com- 
mon agent.  He  was  quite  sure  that  it  would  not 
be  said  this  motion  was  to  be  defeated  on  the 
ground  that  Mr.  Walter  had  not  the  means  of 
making  an  inspection  of  the  books. 

The  Lord  Chancellor. — One  partner  may 
have  the  power  of  doing  as  he  likes  with  those 
who  are  absent ;  but  that  can  make  no  differ- 
ence as  to  the  rule,  which  must  be  the  same  whe- 
ther the  proprietor  be  influential  or  not. 

Mr.  A.  Bruce. — Mr.  Walter's  share  is  much 
less  than  that  of  others. 

Mr.  Romilly  said,  that  no  account  of  the 
partners  could  be  depended  on  as  accurate  with- 
out the  production  of  the  books.  There  might 
be  a  complete  failure  of  justice  if  the  application 
was  to  be  eluded,  because  the  names  of  all  the 
proprietors  were  not  on  the  record.  The  de- 
fendants might  say,  *'  No,  there  are  other  par- 
ties interested  besides  those  enumerated/'  and  the 
plaintiff  might  go  on  amending  the  return  firom 
time  to  time,  without  ever  being  able  to  ascertain 
the  true  state  of  the  case.  It  was  alleged  that  a 
smaller  dividend  had  been  paid  on  the  plaintiff's 
share  up  to  the  30th  of  June,  1838,  than  ought 
to  have  been  paid.  It  was  for  the  interest  of  the 
defendants  that  their  books  should  be  inspected, 
in  order  that  it  might  be  shown  that  a  sufficient 


dividend  had  been  paid.  He  hoped  that  the 
Court,  seeing  that  the  interests  of  the  defendants 
were  really  the  same  as  those  of  the  plaintiff, 
would  not  consider  the  fact  that  all  of  the  pro- 
prietors were  no't  before  the  Court,  an  objection 
fatal  to  the  motion. 

(To  be  continued.) 


QUEEN'S  BENCH.— Jfay  31. 

Sittings  in  Banco, 

Stockdalb  v.  Hansard. 

Judgment. 

{Continued  from  p   235.) 

We  have  arrived  at  the  Revolution,  in  which 
Holt  took  a  conspicuous  part.  He  owed  to  it 
the  seat  which  he  filled  with  such  unrivalled  re- 
putation. On  three  several  occasions  he  found 
himself  compelled  to  deal  with  questions  of  Pri- 
vilege, and  on  all  he  gave  his  judgment  against 
the  claim.  I  shall  not  dwell  minutely  on  Knolly's 
case,  where  he  with  the  whole  Court  came  to  a 
different  conclusion  from  the  House  of  Lords, 
as  to  the  supposed  Earl  of  Banbury's  right  to 
that  title.  The  Attorney-General  asserted  that 
that  was  no  question  of  Privilege,  but  merely 
whether  an  individual  was  a  Peer  or  not.  One 
might  have  supposed  that  the  issue,  whether  one 
claiming  to  be  a  Member  of  either  House  of 
Parliament  was  such  or  not,  had  some  relation  to 
Parliamentary  Privileges,  especially  when  the 
restraint  of  his  person  on  a  criminal  charge  was 
involved  in  that  question. 

The  Lords  considered  it  matter  of  Privilege, 
and  questioned  the  Judges.  But  the  matter,  it 
seems,  had  not  been  formally  referred  to  the 
House  of  Lords,  and  was  not  duly  brought  be- 
fore them.  They  had,  however,  formally  given 
judgment,  and  of  that  the  Court  was  informed. 
How  could  the  Court  know  that  the  Lords  had 
proceeded  extra-judicially  if  utterly  ignorant  of 
Parliamentary  matters,  or  be  permitted  to  inquire 
into  those  methods  of  proceeding  if  their  own 
subordinate  station  estopped  them  from  ques- 
tioning any  act  done  by  the  paramount  authority 
of  a  House  of  Parliament? 

Without  further  pressing  Knolly's  case,  I  con- 
fess it  was  not  without  difficulty  that  I  could 
trust  the  evidence  of  my  own  senses,  when  the 
Attorney-General  set  aside  the  authority  of 
Ashby  t7.  White,  by  declaring  that  it  was  not  a 
question  of  Parliamentary  Privilege.  If  not, 
the  three  Judges  who  differed  from  the  Chief 
'Justice  were  strangely  deceived;  the  Chief  Jus- 
tice himself  misapprehended  both  their  reason- 
ing and  his  own ;  the  House  of  Lords  was  mis- 
taken in  their  view  of  the  subject,  when  they 
adopted  the  Chief  Justice's  opinion  against  that 
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of  his  three  brethren  ;  and  the  House  of  Com- 
mons was  most  of  all  ignorant  of  the  truth,  when 
(17th  Januai^,  1704,  three  daysafVer  the  Lords 
had  reversed  the  judgment  of  the  Queen's 
Bench)  being  '<  informed  that  there  had  been  an 
extraordinary  judgment  given  in  the  House  of 
Lords,  upon  a  writ  of  error  from  the  Queen's 
Bench,  in  a  cause  between  Matthew  Ashby  and 
William  White,  wherein  the  Privileges  of  the 
House  were  concerned,"  they  brought  the  pro 
ceedings  before  them,  and  after  great  debate,  re 
solved  that  *'  Ashby  having,  in  contempt  of  the 
jurisdiction  of  the  House,  commenced  such  ac* 
tion,  was  guilty  of  a  breach  of  their  Privileges, 
and  that  whoever  should  presume  to  do  the  like, 
and  all  attomies,  solicitors,  counsellors,  serjeants- 
at-law  soliciting,  prosecuting,  or  pleading  in  any 
such  case,  are  guilty  of  a  high  breach  of  the 
Privileges  of  this  House."  The  Lords,  after 
full  inquiry  by  a  Committee,  resolved,  on  the 
other  hand,  that  the  declaring  Matthew  Ashby 
guilty  of  a  breach  of  the  Privileges  of  the 
House  of  Commons,  for  prosecuting  an  action 
against  the  constable  of  Aylesbury  for  not  re* 
ceiving  his  vote  at  an  election,  after  he  had  in 
the  known  and  proper  methods  of  law  obtained 
a  judgment  in  Parliament  for  the  recovery  of  his 
damages,  is  an  unprecedented  attempt  upon  the 
judicature  of  Partiament,  and  is,  in  effect,  to 
subject  the  law  of  England  to  the  votes  of  the 
House  of  Commons." 

And  now  we  arc  gravely  informed  that  this 
case  concerned  not  the  Privileges  of  Parliament. 
If,  however,  the  opinion  of  all  the  Judges,  and 
of  both  Houses,  and  of  all  historians,  and  all 
lawyers,  till  that  assertion  was  made,  be  correct, 
then  that  case  decided  that  the  Courts  of  Law 
were  not  bound  by  the  opinion  of  the  Com- 
mons' House  on  matters  of  election,  whereupon 
they  claimed  the  sole  right  of  judging,  and  had 
actually  given  judgment,  hut  that  the  law  must 
take  its  course  as  if  no  such  judgment  had  been 
given  by  the  House  of  Commons,  and  no  such 
Privilege  claimed.  On  this  point  the  decision 
has  never,  to  my  knowledge,  been  impugned  in 
any  of  our  Courts :  Lord  Mansfield  is  supposed 
to  have  dissented  firom  it,  but  his  doubt  applies 
to  the  form  of  declaration  merely  ;  and  his  own 
practice  at  the  bar  (14  East,  138,  in  the  note), 
of  asking  leave  of  the  House  of  Commons  to 
commence  such  actions,  proves  onlv  his  cautious 
desire  to  avoid  and  avert  from  his  clients  the 
doom  denounced  against  Ashby,  Paty,  and  their 
brother  burgesses  and  others,  in  parideliciaf 
their  counsel  and  attomies. 

In  their  case,  commonly  designated  as  the 
case  of  the  Men  of  Aylesbury,  a  question  of  the 
utmost  difficulty  and  importance  was  brought 
before  the  same  Chief  Justice  and  the  Court  of 
^"'^en's   Bench.      The  House    of  Commons, 


acting  on  the  resolution  iasl  cited,  pronoimeed 
those  persons  guilty  of  the  breach  of  Privil^e 
there  prohibited,  and  sent  them  to  Newgate  for 
a  contempt  in  bringing  their  action.  They  sued 
out  their  habeas  corpus.  Holt,  in  a  judgment 
of  the  highest  excellence,  gave  such  reasons  for 
restoring  them  to  liberty,  as  it  is  easier  to  outvote 
than  answer;  the  other  three  Judges  thought 
the  adjudication  of  the  House  of  Commons  on 
a  contempt  brought  before  them  could  not  be 
gainsayed  in  that  proceeding.  The  Judges  of 
the  other  Courts  are  undeistood  to  have  con- 
curred with  the  majority  in  the  Queen's  Bench ; 
and  the  opinion  just  cited  must  be  taken  as  that 
of  eleven  Judges  against  one;  but  the  other 
eight  could  only  have  stated  their  first  impression, 
without  publicity,  and  without  hearing  the  aigu* 
ment. 

(To  be  eontimiedJ) 


COURT  OF  THE  SHERIFF  of  Mn>DLE8£I. 

Aug.  6, 

Hatton  v.  Wilson. 

SsRTAMTs. — The  right  of  a    servant  to  a 
month*  swages  in  lieu  of  a  month*  s  wamifuj. 

The  action  was  brought  to  recover  a  quarter's 
wages  at  the  rate  of  £50.  a-year,  together  with 
£A,  3s.  Ad^^  in  lieu  of  a  month's  warning.  The 
former  sum  was  paid  into  Court.  The  right  to 
the  latter  was  disputed. 

Mr.  Adolphus  appeared  for  the  pliuntil^  who 
had  been  a  butler  in  the  servioe  of  the  defendant, 
John  Wilson,  Esq.  a  gentleman  in  independent 
circumstances,  residing  at  1 6,  Devcwshise-street, 
Portland-place.  It  was  sufficient  to  state,  said 
the  learned  Counsel,  that  the  servant,  because  he 
told  his  mistress  that  he  would  leave  defendant  s 
service,  was  accused  of  being  saucy,  and  ordered 
to  quit  that  moment.  This  happened  at  ten  or 
eleven  o'clock  at  night,  and  because  he  delayed 
a  few  moments  to  pack  up  some  little  necesssries, 
a  police-constable  was  called  to  turn  hipi  ouL 

Frederick  Bannister,  D  85,  deposed  to  this 
circumstance.  Plaintiff  did  not  appear  imper- 
tinent. He  said  to  Mr.  Wilson  that  he  had  do 
wish  to  hurt  his  feelings,  and'he  would  ^ve  his 
house  directly.  When  the  plaintiff  asked  for  hii 
wages,  including  the  sum  for  the  montfa'a  warn- 
ing, the  defendant  replied,  **  Make  o«t  your 
bill,  and  111  pay  you  to-morrow.*'  He  then  left. 
Witness  was  told  to  call  in  next  roomily,  which 
he  did.  Mr.  Wilson  spoke  about  the  plaintiff t 
wages.  Witness  advised  him  to  p^  thaaddi* 
tional  month. 

Elias  BeIham-*Waa  in  the  senritfe  of  de- 
fendant, ss  under-butler.    On  theSM^f  May 
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Hatton  and  his  mistress  had  a  few  words.  Pkin- 
tiff  said  he  would  leave  her  service.  She  replied, 
it  should  be  that  night  then.  Hattou  said,  of 
course  he  should  expect  a  month's  wAj^es  instead 
of  the  usual  notice.  Mrs.  Wilson  said  he  had 
warning  from  his  master  three  or  four  weeks 
ago,  and  that  warning  was  going  on.  Plaratiff 
made  answer  that  he  had  made  it  up  with  his 
master,  who  had  desired  him  to  go  on  steadily, 
and  take  no  further  notice  of  it.  That  happened 
while  they  were  at  Bath.  He  never  saw  Hatton 
in  liquor.  He  was  a  steady  man  as  far  as  he 
knew.  It  was  understood  amongst  the  servants 
that  they  might  be  sent  away  at  twenty-four 
hours'  notice.  Plaintiff  tohl  him  when  he  first 
came  to  Mr.  Wilson's  that  nothing  of  the  kind 
was  mentioned  to  him  on  engaging  with  de- 
fendant. While  he  was  in  the  house,  three  or 
four  servants  had  left  on  the  general  understand- 
ing of  twenty-four  hours'  notice. 

Mr.  Flower^  for  the  defendant,  submitted  that 
there  was  no  proof  of  a  hiring  at  £50,  a- year. 

Mr.  Adolphus  replied,  that  in  ninety-nine  out 
of  a  hundred  of  these  cases  it  would  be  scarcely 
possible  to  prove  this.  He  hoped  the  Under - 
Sheriff  would  allow  the  case  to  go  to  the  jury. 

The  Undbr-Shbripp  reserved  the  question 
as  to  the  pleadings  for  the  Court  above,  and  said, 
the  question  was,  whether  the  plaintiff  was  en- 
titled to  a  monUi's  wages  in  heu  of  a  month  s 
warning.  A  common  understanding  generally 
prevailed  on  that  point.  He  believed  it  was 
law— at  least  he  never  heard  to  the  contrary. 
He  believed  it  was  for  the  convenience  of  both 
parties  that  it  should  exist;  but  at  the  same 
time  every  person  was  at  liberty  to  make  a  cou' 
tract  to  the  contrary.  Whether  that  had  been 
so  in  this  instance  the  jury  would  judge  from  the 
evidence. 

Verdict  for  the  plaintiff;  damages,  JC4.  3s.  4d, 


PALACE  COURT,  Aug.  9. 


Berenstrin  r.  Hodgsokt. 

Sugar  Bakers*  Workmek — being  yearly 
Servants.  Their  legal  right  to  certain 
HoLTDATS  during  the  year* 

This  action  was  brought  by  the  plaintiff  to  de- 
termine his  legal  right  (and  consequently  the 
right  of  all  the  workmen  in  the  sugar  baking 
warehouses)  to  certain  holydays  in  the  year,  not- 
withstanding they  were  yearly  servants,  and  paid 
their  salaries  quarterly. 

I'he  plaintiff,  Karl  Bereustein,  a  German,  was 
employed  in  the  factory  of  Mr.  John  Hodgson 
sugar*Tefiner  of  Dock-street,  Whitecbapel,  the 


defendant.  Plaintiff,  with  the  other  in-door 
workmen  were  engaged  by  the  year.  Their  sala- 
ries were  paid  quarterly,  but  when  the  payments 
were  made,  one  month's  wages  was  always  de- 
tained by  the  master  in  case  of  misconduct  on 
the  part  of  the  meu.  Now  the  men,  for  up- 
waros  of  20  years  it  was  proved,  had  been  in  the 
habit  of  enjoying  certain  holydays, namely,  Christ- 
mas  and  the  two  following  days,  also  E^ter, 
Whitsuntide,  with  the  two  succeeding  days  con- 
secutively, and  Good  Friday.  This  was  the  estab- 
lished practice  of  that  particular  trade,  both  in  the 
metropolis  and  at  Bristol.  The  masters  wished 
to  deprive  them  of  this  privilege,  but  the  men 
resisted  and  were  consequently  dismissed  for  dis- 
obedience, and  their  last  month's  wages  detained. 
It  was  further  alleged,  on  the  part  of  the  men, 
that  they  were  Lutherans,  and  attended  divine 
service  on  the  holydays  in  question*  That  was  the 
plaintiff's  statement.  He  now,  on  behalf  of 
himself,  and  to  settle  the  point  with  his  fellows, 
brought  his  action  to  recover  first,  the  one 
monUi's  wages  up  to  the  period  of  his  abrupt 
discharge  by  the  defendant,  which,  at  the  rate 
of  £2b.  a-year,  was  £2.  d«.  4d. ;  secondly, 
£\.  12s.  6d,  for  odd  days ;  and  thirdly,  another 
month's  wages  in  lieu  of  warning.  Defendant's 
statement  was  that  the  trade  had  been  at  a  stand 
for  several  months  in  the  spring  of  1838,  and 
also  for  some  time  in  the  present  year.  Soon 
after,  trade  became  brisk,  and  wishing  to  make 
up  for  lost  time,  they  requested  the  men  to  work 
on  the  holydays  at  Easter.  Some  complied. 
They  received,  in  addition  to  their  yearly  salary, 
five  shillings  a-day  for  their  additional  work.  On 
requesting  them  to  do  the  same  at  Whitsuntide, 
they  declined,  and  were  therefore  discharged. 
They  were  not  legally  entitled  to  any  part  of  their 
wages  for  that  current  quarter.  Plaintiff's  reply 
was,  that  during  the  stagnation  of  trade  they  had 
always  been  employed  about  odd  jobs,  oftentimes 
much  more  disagreeable  thsn  sugar  boiling,  and 
they  had  not  remsed  to  obey  lawful  commands. 
The  cUim  was  originally  for  jCd.  19#.  2(2.,  but 
to  prevent  the  removal  of  the  action  to  another 
tribunal,  the  damaces  were  laid  at  £4.  1 9«.  No 
special  contract  had  been  entered  into  on  the  en- 
gagement of  the  workmen.  They  had  been  told 
merely  to  go  to  work,  which  they  did,  trusting  to 
defendant's  good  faith  that  he  would  fulfil  the 
usual  conditions. 

The  Judge  addressed  the  jurv,  and  said,  if 
thev  were  of  opinion  that  the  workmen  had  acted 
witn  no  impropriety,  they  would  return  a  verdict 
for  the  plaintiff  for  the  full  amount. 

The  jury,  after  being  locked  up  for  a  consider- 
able time,  found  for  the  plaintiff;  damages, 
£4.  19s. 
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HOME  CIRCUIT.— ^i«5^«*^  7. 

Crat^don. 

Before  Lord  Chief  Justice  Tikdal. 

DENCH   V.   WEBB. 

Infancy.^ — Whether  Damask  Ooodg  and  ex- 
pensive Upholstery  are  to  be  considered  eu 
necessaries  for  a  Young  Lady  of  15,  occu- 
pying apartments^  and  who  did  not  appear 
to  luLve  the  means  of  paying  for  them. 

This  was  an  action  brought  by  the  plaintiff,  an 
upholsterer,  to  recover  from  the  defendant,  Maria 
Webb,  also  sued  as  Anne  Angerstein,  the  sum 
of  £67.,  being  the  balance  of  an  account  for 
goods  sold  and  delivered,  and  for  labour  done. 

The  defendant  pleaded  infancy,  and  that  the 
goods  were  not  necessaries. 

Mr.  Petersdorff  said  that  his  client  was  an 
upholsterer,  carrying  on  business  in  Seymour- 
street,  Bryanstone-square,  and  he  had  first  had 
dealings  with  the  defendant  in  the  year  1837. 
She  represented  herself  as  the  lady  of  Colonel 
Angerstein,  and  her-  appearance  was  that  of 
respectability,  and  was  such  as,  in  his  opinion,  to 
justify  the  plaintiff  in  furnishing  her  with  the 
articles  he  had  sent,  which  were  only  such  as  be- 
fitted her  station.  The  bill  originally  amounted 
to  £170.,  but  a  considerable  portion  had  been 
paid,  which  reduced  it  to  £67.,  which  was  the 
sum  now  sought  to  be  recovered.  His  client  ad- 
mitted the  in&ncy  of  the  defendant,  and  the  only 
question  for  the  jury  to  decide  was  whether  the 
goods  were  necessaries  or  not. 

Charles  Dench  deposed  that  he  was  the  plain 
tiff's  son.  He  knew  the  defendant,  who  first  had 
dealings  with  them  in  1837.  At  that  time  she 
lived  in  a  first-floor  in  Star-street,  Bryanstone- 
square.  The  rooms  were  partly  unfurnished,  and 
different  articles  were  sent  in  to  complete  them. 
A  middle-aged  woman,  who  appeared  to  be  a 
servant,  was  also  in  the  house.  Among  the  arti- 
cles sent  in  were  a  loo  table,  for  which  sixteen 
guineas  were  charged;  eight  stained  rose-wood 
chairs,  bell-pulls,  damask  curtains,  a  seven-foot 
sofa,  covered  with  damask,  with  feather  pillows, 
hyacinth  artificial  flowers,  carpets,  cheffoneers, 
fenders,  &c.  A  8o£ei  had  abo  been  hired  by  the 
defendant,  for  which  hiring  four  guineas  and  a 
half  were  charged. 

Lord  Chief  Justice  Tindal  asked  the  witness 
what  would  have  been  the  full  value  of  the  sofa  ? 

The  witness  replied,  between  five  and  six 
pounds. 

Lord  Chief  Justice  Tindai. — And  so  you 
charge  four  guineas  and  a  half  for  the  hire  of  an 
article  not  worth  more  than  five  or  six  pounds  ? 
That  can't  be  a  reasonable  charge. 


Witness^— The  lady  agreed  to  pay  so  much  per 
week  for  the  time  she  kept  it 

Cross-examined  by  Mr.  Shee  —Did  you  make 
any  inquiry  about  the  defendant  before  yoa  begaa 
to  supply  her? 

Witness — I  believe  not. 

Mr.  Shee — Don't  you  think  it  is  rather  an 
extraordinary  proceeding  to  trust  a  young  lady 
under  age  with  a  hundred  guineas  worth  of  up- 
holstery, without  making  some  inquiry  about 
her? 

The  witness,  in  reply,  said  that  she  repre- 
sented herself  as  the  wife  of  Colonel  Angerstein. 
They  thought  she  might  have  had  '*  a  qnarrer 
with  her  husband.  He  did  not  consider  it  at  all 
extraordinary  that  a  colonel's  wife  should  be  fur- 
nishing apartments  in  such  a  manner.  He  ad- 
mitted that  he  had  since  been  informed  that  the 
''  middle-aged  woman'*  who  acted  as  servant  to 
the  defendant  was,  in  reality,  her  mother.  They 
had  charged  twelve  guineas  for  eight  stained  rose- 
wood chairs,  and  this  he  considered  a  £ur  price. 
They  charged  sixteen  guineas  for  the  sofa,  and 
this  he  also  thought  a  reasonable  charge.  He 
thought  that  a  sofa  was  an  article  ne<sessaiy  for  a 
young  lady. 

The  Court  asked  the  witness  whether  he 
thought  such  articles  as  he  had  mentioned  were 
necessaries  for  a  youn^  female  who  did  not  aj^ar 
to  have  any  means  of  paying  for  them  ? 

The  witness  said  he  thought  they  were  suited 
to  her  rank  and  station. 

He  then  admitted,  on  being  questioned  by  Mr. 
Shee  J  that  the  greater  portion  of  the  money  paid 
by  the  defendant  was  in  small  sums,  weekly,  but 
said  that  he  did  not  know  that  this  was  what  was 
called  *<  on  tally,"  or  not. 

John  Scott  was  then  called  to  prove  the  ddi- 
very  of  other  goods. 

In  answer  to  a  question  from  Mr.  Petersdorff^ 
he  said  that  upon  one  occasion  he  heard  the  (k- 
fendant  playing  upon  a  piano. 

Mr.  Petersdorff  md  he  merely  proved  this  to 
show  that  the  defendant  was  a  person  of  talent 
and  education,  suitable  to  the  rank  she  assumed. 

Mr.  Shee  asked  the  witness,  ScoU,  what  he 
meant  by  saying  he  heard  the  defendant  play 
upon  the  piano;  and  he  sai<i  that  she  was  merely 
making  a  noise  upon  it,  as  though  she  was  **  try- 
ing to  play."  [laughter.]  In  point  of  fact,  she 
could  not  play  at  all. 

Mr.  Shee — ^My  learned  friend  ought  not  to 
have  put  the  playing  of  the  piano  opon  us. 
[roars  of  laughter.] 

Mr.  Petersdorff— That  is  my  case^  my  Lord. 

Lord  Chief  Justice  Tindal — ^TIieD  it  is  no 
case  at  all. 

Mr.  Shee — ^\^*e  can  prove  that  at  the  twe  these 
goods  were  delivered,  the  def(»daiil  im  only 
fifteen  years  old. 
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Mr.  Petersdcrff  submitted  to  the  Court  that 
there  was  sufficient  evidence  to  go  to  the  jury. 

Lord  Chief  Justice  Tindal — You  have  not 
given  us  the  slightest  proof  that  these  articles 
were  necessaries.  Damask  goods  and  sofas  of 
such  a  description  could  not  be  necessary  for  a 
young  female  in  the  defendant's  station.  If  you 
press  me,  the  case  shall  go  to  the  jury,  but  my 
opinion  is  that  there  is  no  case  macfe  out. 

Mr.  Petersdorff  said,  that  after  such  an  inti- 
ination  from  the  Court,  he  could  not  press  the 
case  further. 

The  plaintiff  was  accordingly  nonsuited. 


Croydon,  Aug.  12. 

JBefore  Lord  Denmani  C.  J. 

Special  Jury. 

Lakb  v.  Bardsete. 

Mining  Adventurers — Their  tiabilities  to 
tlieir  engagements  for  shares,  notwvthstandr 
ing  misrepresentation. 

The  defendant  in  this  case  had  given  his  ac- 
ceptance to  a  bill  of  exchange  for  some  shares  in 
The  Weald  Morgan  Mine,  in  Devonshire, 
belonging  to  the  plaintiff,  and  when  the  bill  be- 
came due  he  refused  payment,  and  the  present 
action  was  brought  to  recover  the  amount. 

The  defendant  pleaded,  first,  that  he  had  not 
accepted  the  bill;  and  secondly,  that  if  he  had 
done  so,  he  was  induced  to  do  so  by  fraud,  covin, 
and  misrepresentation,'  and  without  receiving  any 
consideration  for  it. 

Mr.  Chambers  addressed  the  jury  for  the  de- 
fendant. The  learned  counsel  said  that  he  was 
of  opinion  that  the  first  plea  put  upon  the  record 
by  the  defendant  ought  to  be  abandoned,  but  he 
should  with  confidence  rely  upon  the  other  plea, 
that  the  acceptance  had  been  obtained  by  fraud, 
covin,  and  misrepresentation.  He  then  proceeded 
to  state  that  the  plaintiff  in  the  present  action 
was  what  is  called  the  lord  of  certain  mines  in 
Devonshire,  and  with  respect  to  one  of  these 
mines,  called  the  Weald  Morgan  Mine,  he  had 
established  a  company,  and  issued  shares.  He 
had  offered  some  of  these  shares  to  the  defend- 
ant,  and  represented  that  the  mine  was  in  a  flou- 
rishing state,  that  the  copper  was  very  rich,  and 
the  concern  exceedingly  prosperous;  and  in  con- 
sequence of  these  representations  the  defendant 
had  been  induced  to  become  a  purchaser  of  a 
number  of  shares.  He  should  be  enabled  to 
prove  that  at  the  time  these  representations  were 
made  the  mine  did  not  yield  enough  to  pay  its 
expenses;  that  it  was  £700.  in  debt;  and  that  the 
shares  were,  in  point  of  fact,  not  worth  one 
farthing.  He  should  also  prove  that  almost  im- 
mediately after  these  shares  were  sold,  the  mine 


was  stopped  from  working  by  the  plaintiff,  the 
consequence  of  which  was  that  the  whole  of  the 
property  on  it  reverted  back  to  him.  He  sub- 
mitted that  this  was  such  a  case  of  fraud  as  would 
justify  the  jury  in  returning  a  verdict  for  the  de- 
fendant He  called  the  following  witnesses  : — 
Mr.  Thomas  Johnson  deposed  that  he  was  a 
dealer  in  shares  of  all  descriptions.  He  knew  the 
plaintiff,  and  had  received  instructions  from  him 
relative  to  the  sale  of  some  shares  in  the  Weald 
Morgan  mine.  His  instructions  were  to  state 
that  the  mine  was  in  a  flourishing  condition,  that 
it  was  very  rich,  that  the  copper  was  very  fine, 
and  that  it  would  yield  a  high  price ;  and  he  was 
also  instructed  to  state  that  the  mine  was  at  work 
in  the  usual  way,  and  that  a  number  of  men  were 
employed  in  it.  The  defendant  in  the  month  of 
March  made  some  application  to  him  relative  to 
purchasing  these  shares,  and  he  made  these  re- 
presentations to  him  relative  to  the  prosperous 
state  of  the  mine.  The  plaintiff  and  the  defendant 
subsequently  communicated  with  each  other,  and 
the  plaintifi'^made  the  same  representations  to  the 
defendant,  and  upon  one  occasion  he  produced 
some  ore,  which  he  alleged  to  be  the  produce  of 
the  mine.  The  plaintiff  afterwards  informed  him 
that  the  defendant  had  purchased  twenty  shares 
at  ^15.  each,  and  that  he  had  got  his  bill  at  two 
months.  After  this  the  plaintiff  wished  witness 
to  sell  as  many  more  shares  as  he  could,  and  told 
him  if  he  could  not  get  £i5,  a  share,  he  might 
take  less.  Soon  afterwards  the  plaintiff  told  him 
that  if  the  shareholders  did  not  come  forward  with 
their  calls,  he  should  shut  up  the  mine.  The 
effect  of  shutting  up  the  mine  would  be  that  it 
would  revert  to  the  lord.  He  understood  that 
the  mine  was  afterwards  stopped  from  working. 

Cross-examined : — The  reversion  of  the  mme 
would  of  course  depend  upon  the  deed  for  the 
formation  of  the  company.  He  had  sold  some 
of  the  shares  in  the  Weald  Morgan  Mine  for 
£*20.  and  one  for  £24.  This  share  he  sold  to 
the  defendant  in  1 838.  The  defendant  is  clerk 
to  a  stock  broker,  and  is  an  extensive  agent  for 
the  sale  and  purchase  of  shares  of  all  descrip- 
tions. Prospectuses  were  issued  as  to  the  flat- 
tering prospects  of  this  mine.  The  mine,  accord- 
ing to  witness's  belief,  was  not  now  at  work. 

Re-examined  :  The  defendant  was  not  anxious 
to  purchase  the  shares,  but  the  plaintiff  pressed 
him  to  do  so,  and  told  him  that  the  mine  must 
turn  out  **  a  good  thing." 

William  Trennery  deposed  that  he  was  for- 
merly Secretary  to  the  Weald  Morgan  Mining 
Company.  He  went  down  to  inspect  the  mine 
in  January  last.  At  that  time  the  bottom  level 
was  inundated,  and  no  work  could  be  carried  on 
in  it.  On  the  upper  level,  a  few  men  were  em- 
ployed in  drawing  ore  lode,  which  was  very  un- 
productive.    There  might  have  been  about  20 
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men  eiqployed  dtogether^  but  the  work  was  in  a 
very  unprosperous  condition.  The  ore  that  was 
discovered  would  not  have  amounted  to  more 
than  ten  tons.  In  fact,  the  mine  could  not  pay 
its  exp^nses^  and  must  have  been  in  debt  at  that 
time. 

Mr.  Chambers^ — What  do  you  consider  the 
shares  were  worth  at  this  time  ? — Witness :  No- 
thing,   They  had  no  marketable  value  whatever. 

Cross-examined:  Had  acted  as  secretary  to 
other  mining  companies.  Mining  was  a  very 
chance  sort  of  thing.  A  mine  might  be  unpro- 
ductive for  several  years^  and  then  become  alto- 
gether as  profitable. 

Mr.  Rowland  Nicholson  produced  the  books 
of  the  company,  and  stated  that  in  March  last  it 
was  £700.  in  debt. 

Mr.  Wm.  Oswald  deposed  that  he  was  one  of  ^ 
the  directors  of  the  Weald  Morgan  Mining  Com- 
pany. He  was  at  the  mine  in  the  month  of 
March.  Before  this  time  the  mine  had  been 
very  poor.  For  a  short  time  only  it  paid  its  ex- 
penses, but  it  had  always  been  a  losing  concern. 
The  plainti£F  knew  the  state  of  the  affairs  of  the 
mine,  because  he  paid  all  the  men,  and  had  the 
chief  management.  Ho  stopped  the  mine  in 
April  without  witness's  consent  or  concurrence. 

Cross-examined :  The  shares  are  not  market- 
able at  the  present  time.  At  the  time  they 
fetched  £25.  ' 

Re-examined:  In  the  month  of  March  the 
shares  were  not  saleable  in  the  market. 

This  was  the  case  for  the  defendant. 

Mr.  Wallinger  then  called  two  witnesses  who 
proved  that  they  had  applied  to  the  defendant 
for  payment  of  the  bill,  and  that  he  had  admitted 
his  liability,  and  made  no  allusion  to  any  fraud 
having  been  committed. 

Mr,  Wallinger  then  addressed  the  Jtiry  in 
reply,  and  said  that  he  could  not  help  consider 
ing  that  the  defence  to  this  action  was  of  a  most 
extraordinary  character,  and  if  the  jury  were  to 
give  any  countenance  to  it,  it  would  tend  to  op 
set  and  prevent  all  kinds  of  speculation.  The 
jury  were  aware  that  undertakings  were  pat  foi^ 
ward  and  representatbns  were  made  respecting 
them,  and  if  parties  chose  to  purchase  shares 
without  satisfying  themselves  as  to  the  prudence 
of  investing  their  money » it  was  too  much  to  say 
that,  because  the  speculation  turned  out  unpro- 
ductive, that  they  were  to  have  their  money  back. 
He  begged  the  jury  to  remember  that  the  de- 
fendant was  not  ail  innocent  person  from  the 
oountry,  unacquainted  with  the  world,  but  that 
be  was  an  agent  for  the  sale  of  shares  in  all 
kinds  of  speculations,  and  had  ample  means  of 
obtaining  information. 

The  jury  returned  a  verdict  for  the  plaintiff, 
for  the  amount  claimed. 


NORFOLK  CIRCUIT.— il«^fe  7. 

Norwich. 

Before  Mr.  Justice  Vadohan. 

SILVER  17.  BARKES. 

Benefit  Loan  Societies. — Whether  to  U 
considsred  as  a  contrivance  to  lend  money 
at  usurious  interest  f  under  colour  of  a 
partnership. 

This  was  an  important  Casb,  and  the  deci- 
sion in  which  will  affect  a  great  number  of 
similar  societies,  more  particularly  in  the  North 
of  England. 

The  action  was  brought  on  a  Promissory 
Note  of  the  defendant  for  JC80.,  payable  on 
demand. 

The  defendant  pleaded  the  statute  of  Usury. 

Mr.  Kelly,  for  the  plaintiff.      In  the  3fetr 
1836,  a  number  of  persons  formed   tbemseWes 
into  a  "  mutual  benefit  society''  at  Woodbridge. 
By  the  code  of  rules,  each  member  was  to  con- 
tribute lOs.  monthly^  which  was   sufficient  to 
raise  every  month  the  sum  of  £120.  Thismooey 
was  put  up  to  auction  at  the  monthly  meetings 
in  sums  -of  £40.  each,  and  the  members  M 
against  each  other  for  them,  the  bidding  consist- 
ing of  the  premium  or  bonus  which  the  bidder 
was  wilting  to  give  for  the  privilege  of  hanng 
the  loan  of  JE40.     The  highest  b^der  becaxne, 
of  course,  the  purchaset;   and   thereupon  tfae 
treasurer  handed  over  the  money  to  him,  and  be 
gave  a  promissory  note  to  the  treasurer  for  die 
repayment  of  the  loan  on  demand.    This  securitr 
was  only  held  by  the  treasurer  for  the  purpose  of 
being  enforced  in  Uie  event  of  the  purchaser  of 
the  money  making  default  in  payment  of  any  of 
the  instalments.     The  money  was  to  be  repaid 
by  the  purchaser  in  the  following  singular  man- 
ner.    He  was  to  continue  to  pay  his  montblj 
subscription  of  10^.,  which  were  placed  to  ho 
account  in  reduction  of  ^e  principal;  be  was 
also  to  pay  eac^  month  2«.  upon  every  £10.  of 
the  sum  purchased,  which  was  to  be  applied  to 
the  liquidation  of  the  bonus ;  and  he  was  to  par 
in  addition  interest  monthly  upon  the  whole  son 
of  £80.  at  £5.  per  cent.    Thus,  dthoogb  bj 
the  monthly  payments  of  1  Os.  the  prindp^  n<>- 
ney  was  constantly  reducing  in  amount,  toe  bo^ 
rower  continued  to  pay  interest  npoo  the  whole 
sum  borrowed,  and  that  not  by  an  annual  py- 
ment  of  interest,  but  by  monthly  payments.  The 
amount   received   for    bonuses    and  die  inte- 
rest upon  these  loans  was  put  op  to  auclioD  as 
well  as  the  monthly  subscriptions,     h  w«  pro- 
vided by  the  rules  that  no  aoember  was  to  hold 
more  than  five  shares,  and  the  sodely  was  to 
continue  in  existence  only  antU  eMk  BMober 
bad  purchased  as  many  loans  of  JBM  19^  ^ 
shares.     Now,  it  was  obvious  tiyil  «i»  rf  this 
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state  of  things  two  conseqaenoes  must  resnlt: 
one  was,  that  the  monied  men  in  the  society  who 
could  manage  to  hold  out  longest  without  pur- 
chasing loans,  must  he  greatly  benefited;  be- 
cause, hy  the  periodical  purchase  of  the  loans 
the  number  of  members  entitled  to  bid  at  suc- 
ceeding sales  was  undergoing  constant  reduction, 
and  the  number  of  competitors  being  reduced, 
the  amount  of  bonus  to  be  paid  upon  the  pur- 
chase was  less  and  less  at  each  sale.  The  second 
consequence  was  this :  that  as  the  bonuses  were 
added  to  the  stock  of  the  society,  and  formed 
part  of  the  loans  sold,  the  higher  the  bonuses 
iTvhich  were  given  the  sooner  the  society  would 
cease  to  exist ;  and  it  followed,  therefore,  that 
the  borrowers  might  become  eventually  gainers, 
although  they  paid  large  premiums,  inasmuch 
as  they  were  not  liable  to  any  payments  after  the 
dissolution  of  the  society. 

In  April,  1836,  the  defendant,  who  held  two 
shares  m  the  society,  became  the  purchaser  of 
two  sums  of  £AO.j  for  each  of  which  he.  gave  a 
premium  of  £15.,  which  was  to  be  paid  in  the 
manner  before  described,  by  payments  of  2<. 
monthly,  upon  £,\0,  of  the  money  purchased. 
He  received  the  £80.,  and  gave  to  the  plaintiff, 
as  the  treasurer  of  the  society,  the  promissory 
note  for  the  amount,  which  was  expressed  to  be 
payable  on  demand,  but  which,  in  hci,  was  en- 
forceable only  upon  default  being  made  by  the 
defendant  in  any  of  his  payments.  After  having 
paid  nearly  ^50.  in  principal,  bonus,  and  inte- 
rest, he  became  a  defaulter,  and  the  present 
action  was  thereupon  commenced.  It  appeared, 
that  in  consequence  of  the  reduction  in  tfie  num- 
ber of  competitors,  by  reason  of  most  of  the 
members  having  had  their  loans  of  £40.,  the  loans 
are  now  selling  at  a  bonus  of  only  6  J. ;  and  there 
must  eventually  be  a  time  when  there  being  onl 
one  member  who  has  not  had  his  jC40.,  he  wij 
receive  it  without  the  payment  of  any  premium 
whatever.  The  society  will  then  die  a  natural 
deathy  and  the  members  who  have  held  out  the 
longest  without  purchasing  the  loan  will  get  each 
jC40.  upon  the  payment  only  of  £25.,  or  there- 
about. 

It  appeared  that  a  great  number  of  these  socie- 
ties have  been  formed  in  this  county,  and  the  re- 
sult of  the  present  trial  was  lookea  to  with  very 
great  interest. 

Mr.  Justice  Vaughan,  in  summing  up  the 
evidence,  left  it  to  the  jury  to  say  whether  this 
singular  proceeding  was  adopted  by  the  society  as 
a  trick  and  contrivance  to  conceal  an  usurious 
contract  to  pay  and  receive  more  than  5  per  cent, 
under  the  guise  of  a  partnership  or  mutual 
benefit.  If  it  was,  the  defence  was  established ; 
otherwise,  not.  It  was  evident  that  the  scheme 
was  one  by  which  the  monied  men  in  the  society 
would  be  considerable  gainers ;  but  it  did  not  fol- 
low as  a  necessary  consequence  that  the  contract 


b  question  was  usurious,  if,  in  consequence  of 
the  amount  of  premiums,  the  society  should^  (as 
it  appeared  probable  it  would)  die  a  natural  death 
before  the  defendant  should  have  paid,  in  monthly 
subscriptions,  payments  on  account  of  his  "bonus, 
and  interest,  the  full  sum  of  ^80.,  he  would  be- 
come a  gainer.  There  was,  therefore,  one  event 
in  which  the  contract  now  sought  to  be  set  aside 
would  be  a  benefit  to  him,  and  not  usurious.  He 
was  therefore  of  opinion  that  the  contract  was 
not  illegal,  unless  the  jury  should  be  satisfied 
that  the  entire  scheme  was  established  for  the 
purpose  of  lending  money  at  usurious  interest, 
under  the  colour  and  appearance  of  a  partnership 
or  mutual  benefit ;  and  that  question  his  Lord- 
ship left  to  them. 

The  jury  retired,  and,  after  a  lengthened  ab- 
sence, found  a  verdict  for  the  plaintiff,  being  of 
opinion  that  the  scheme  of  the  society  was  *^  not 
a  contrivance  to  lend  money  at  usurious  interest 
under  colour  of  a  partnership."  A  verdict  was 
therefore  entered  for  the  plaintiff,  with  ^45. 
damages,  being  the  difference  between  the  ^80. 
and  the  suois  which  the  defendant  had  paid  in 
respect  of  it. 

Mr.  Justice  VauGHAN  reserved  leave  to  the 
defendant  to  move  and  enter  a  nonsuit  upon  the 
construction  of  the  rules  of  the  society,  and  upon 
the  question  whether  such  a  society  is  in  its 
nature  a  legal  one  or  not. 


COURT  OF  EXCHEQUER— /ttntf  12. 

NEW  GENERAL  ORDERS. 

FORMS  OF  WRITS. 

{Continued  from  page  236.) 

No.  VL 

Writ  of  Eleait  on  a  Decree  or  Order  of  the 
Court  of  Exchequer  J  far  Pat/fnent  ofMo* 
ney,  or  Money  and  Interest. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  QueeUi 
Defender  of  the  Faith.     To  the  Sheriff  of 
greeting. 

Whereas,  lately  in  our  Court  of  Exchequer  at 
Westminster,  in  a  certain  cause  or  certain  causes 
(as  the  case  may  be)  there  dependhig,  wherein 
A.  B.  and  others  are  plaintiffs,  and  Cl^,  and 
others  are  defendants,  or  in  a  certain  matter 
therein  depending,  intituled,  *'  In  the  matter  of 
E.  F."  (as  the  case  may  be)  by  a  decree  or  order 
(as  the  case  may)  of  our  said  court,  made  in  the 
said  cause  or  matter  (as  the  case  may  be),  and 
bearing  date  the  day  of  ,  it  was  de« 

creed  and  ordered,  or  ordered  (as  the  case  may 
be),  that  the  said  C.  D.  should  pay  unto  A.  B. 
the  sum  of  ,  (if  interest  be  given  by  the 

order,  say  ''  together  with  interest  thereon,  after 
the  rate  of  £4.  per  centum  per  annum,  firom  the 
day  of  ."     And^r^erwards  the 
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said  E.  6.  came  into  our  said  Court  of  Exche- 
quer, and  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  chose  to  be  deli- 
vered to  him,  her,  or  them  (as  the  case  may  be), 
all  the  goods  and  chattels  of  the  said  C.  D,  in 
your  bailiwick,  except  the  oxen  and  beasts  of  the 
plough ;  and  also  all  such  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyholds  or  custom- 
ary tenure  in  your  bailiwick,  as  the  said  C.  D., 
or  any  one  in  trust  of  him,  was  seized  or  pos- 
sessed of  on  the  day  of  in  the  year 
of  our  Lord  ,*  or  at  any  time  afterwards,  or 
over  which  the  said  C.  D.  on  the  said 
day  of  ,t  or  at  any  time  afterwards  had 
any  disposing  power,  which  he  might,  without 
the  assent  of  any  other  person,  exercise  for  his 
own  benefit,  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to 
hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according 
to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns  until  the  said  sum  of  ,  toge- 
ther with  interest  thereon,  at  the  rate  of  £4.  per 
centum  per  annum,  from  the  said  day  of 
,t  shall  have  been  levied.  Therefore  we 
command  you  that,  without  delay  you  cause  to  be 
delivered  to  the  said  A.  B.  by  a  reasonable  price 
and  extent,  all  the  goods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough ;  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  in  your  bailiwick, 
as  the  said  C.  D.,  or  any  person  in  trust  for  him, 
was  seized  or  possessed  of  on  the  said  day 
of  ,*  or  at  any  time  afterwards,  or  over 
which  the  said  C.  D.  on  the  said  day  of 
or  at  any  time  afterwards,  had  any  disposing 
power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit.  To 
hold  the  said  goods  and  chattels  to  the  said  A.  B. 
as  his  proper  goods  and  chattels,  and  also  to  bold 
the  said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  as* 
signs,  until  the  said  sum  of  ,  together  with 
interest  as  aforesaid,  shall  have  been  levied. 
And  in  what  manner  you  shall  have  executed 
this  our  writ,  make  appear  to  us  in  our  Court  of 
Exchequer  aforesaid  immediately  after  the  execu< 
lion  thereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said 
extent  and  appraisement.  And  have  there  then 
this  writ.     Witness,  &c. 

♦  The  day  on  wbich  the  decree  or  order  was  made. 

t  If  the  order  be  for  money  and  interest,  the  day 

mentioned  in  the  order.  If  for  money  only,  the  day  on 

which  the  decree  or  order  was  made,  or  in  case  it  was 

made  prior  to  the  1st  day  of  October,  1888,  say, 

m  the  1st  day  of  October,  1838." 
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Writ  of  Elegit^  on  a  Decree  or  Order  of 

of  the  Court  of  ExeJiequery  for  Payment 

of  Costs. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and   Irebmd   Queeu, 
Defender  of  the  Faith.     To  the  SherifiT  of 
greeting. 

Whereas,  lately  in  our  Court  of  Exchequer  at 
Westminster,  in  a  certain  cause  or  certain  causes 
(as  the  case  may  be),  there  depending,  wherein 
A.  B.  and  other  are  plaintiffs,  and  C.  D.  and 
others  are  defendants,  or  in  a  certain  matter 
therein  depending,  intituled  '^  In  the  matter  (A 
E.  F.*'  (as  the  case  may  be),  by  a  decree  or  or- 
der (as  the  case  may  be),  of  our  said  court,  made 
in  the  same  cause  or  matter  (as  the  cxue  may  be), 
and  bearing  date  the  day  of  ,  it  was 

decreed  and  ordered,  or  ordered  (as  the  case  toij 
be),  that  C.  D.  should  pay  unto  A.  B.  certais 
costs  as  in  the  said  decree,  or  order  (as  the  case 
may  be),  mentioned,  and  which  costs  have  been 
taxed  and  allowed  by  G.  H.  Esq.,  one  of  the 
masters  of  our  said  court,  at  the  sum  of  * 

as  appears  by  the  certificate  of  the  said  master, 
dated  the  day  of  .     And  afterwards 

the  said  A.  B.  came  into  our  said  Court  of  £i- 
chequer,  and  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  chose  to  be  de- 
livered to  him  all  the  goods  and  chattels  of  the 
said  CD.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of  co- 
pyhold, or  customary  tenure,  in  your  bailiwick, 
as  the  said  C.  D.,  or  any  one  in  trust  for  him, 
was  seized  or  possessed  of,  on  the  dajr  of 

,  in  the  year  of  our  Lord  ,*  or  at  any 

time  afterwards,  or  over  which  the  said  C.  D.  on 
the  said  day  of  ,*  or  at  any  time 

afterwards,  had  any  disposing  power,  which  be 
might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit ;  to  hold  to  him  the 
said  goods  and  chattels  as  his  prooer  goods  and 
chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respec- 
tively, according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  sum  of 
,  together  with  interest  thereon  at  the 
rate  of  £4.  per  centum  per  annum,  from  the  said 
day  of  ,t  shall  have  been  levied. 

Therefore  we  command  you,  that  without  delay, 
you  cause  to  be  delivered  to  the  said  A.  B.  l^ 
a  reasonable  price  and  extent,  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  blSliiriclc,  ex- 
cept his  oxen  and  beasts  of  the  ^long^  and  also 
all  such  lands  and  tenements,  redo^ios^  tithes, 
rents,  and  hereditaments,  indii&i^  bads  and 
hereditaments  of  copyhold,  or  CQBMiiky  teo""* 
in  your  bailiwick,  as  the  said  C.  D*  tt  ^^ 
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son  or  persons  in  trust  for  him^  was  or  were 
seized  or  possessed  of,  on  the  day  of 
or  at  any  time  afterwards,  or  over  which  the  said 
C.  D.  on  the  said  day  of  ,'*'  or  at 

any  time  afterwards,  had  any  disposing  power 
which  he  might  without  the  assent  of  any  other 
person  or  persons,  exercise  for  his  own  benefit; 
to  hold  the  said  goods  and  chattels  to  the  said 
A.  B.  as  his  proper  goods  and  chattels,  and  also 
to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  ac 
cording  to  the  nature  and  tenure  thereof,  to  him 
and  his  assigns,  until  the  said  sum  of  toge< 

ther  with  interest  as  aforesaid,  shall  have  been 
levied.  And  in  what  manner  you  shall  have 
executed  this  our  writ,  make  appear  to  us  in  our 
Court  of  Exchequer  aforesaid,  immediately  after 
the  execution  thereof,  under  your  seal  and  the 
seals  of  those  by  whose  oath  you  shall  make  the 
said  extent  and  appraisement.  And  have  there 
then  this  writ.     Witness,  &c. 

*  The  date  of  the  master's  certificate  of  taxation. 

^  The  date  of  the  master's  certificate  of  taxation,  or 
if  that  were  prior  to  the  1st  day  October,  1838,  say, 
*<  from  the  Ist  day  of  October,  1838." 

No.  VIII. 
Writ  of  Elegit  on  a  Decree  or  Order  of  the 
Court  of  Exchequer  J  for  Payment    of 
Money  and  Costs. 

Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
defender  of  the  faith.     To  the  Sheriff  of 
greeting. 

Whereas,  lately  in  our  Court  of  Exchequer  at 
Westminster,  in  a  certain  cause  or  certain 
causes  (as  the  case  may  be)  there  depending, 
wherein  A.B.  and  others  are  plaintiffs,  and  C.O. 
and  others  are  defendants,  or  in  a  certain  matter 
there  depending,  intituled,  '*  In  the  matter  of 
E.F.;"  (as  the  case  may  be)  by  a  decree  or 
order  (as  the  case  may  be)  of  our  said  court, 
made  in  the  said  cause  or  matter  Tas  the  case 
may  be),  and  bearing  date  the  aay  of  , 

it  was  decreed  and  ordered,  or  ordered,  (as  the 
case  may  be),  that  CD.  should  pay  unto  A.B. 
the  sum  of  ,  together  with  certain  costs 

as  in  the  said  decree  or  order  (as  the  case  may 
be)  mentioned,  and  which  costs  have  been  taxed 
and  allowed  by  G.H.  Esq.,  one  of  the  masters  of 
our  said  court,  at  the  sum  of  ,  as  appears  by 
the  certificate  of  the  said  master,  dated  the 
day  of  .  And  afterwards  the  said  A.B.  came 
into  our  said  Court  of  Exchequer,  and  accord- 
ing to  the  form  of  the  statute,  in  such  case  made 
and  provided,  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  CD.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands,  tenements,  rec- 
toriesi  tithes,  rents,  and  hereditaments,  including 
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lands  and  hereditaments  of  copyholds,  or  custo- 
mary tenure,  in  your  bailiwick,  as  the  said  CD. 
or  any  one  in  trust  for  him,  was  seized  or  pos- 
sessed of,  on  the  day  of  ,  in  the 
year  of  our  Lord  for  at  any  time  after- 
wards, or  over  which  the  said  CD.,  on  the  said 
day  of  for  at  any  time  afterwards, 
had  any  disposing  power,  which  he  might,  with- 
out the  assent  of  any  other  person,  exercise  for 
his  own  benefit ;  to  hold  to  him  the  said  goods 
and  chattels,  as  his  proper  goods  and  chattels, 
and  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until  the  said  two  several 
sums  of  and  together  with  interest 
upon  the  said  sum  of  at  the  rate  of  j£4.  per 
centum  per  annum,  from  the  day  of  , 
^find  on  the  said  sum  of  at  the  rate  afore- 
said, from  the  day  of  ,  ||  shall  have  been 
levied.  Therefore  we  command  you  that  with- 
out delay  you  cause  to  be  delivered  to  the  said 
A.B.  by  a  reasonable  price  and  extent,  all  the 
goods  and  chattels  of  the  said  C  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands  and  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold,  or  customary 
tenure,  in  your  bailiwick,  as  the  said  CD.  or 
any  person  or  persons  in  trust  for  him,  was  or 
were  seized  or  possessed  of,  on  the  said 
day  of  ,  for  at  any  time  afterwards,  or  over 
which  the  said  CI),  on  the  said  day  of  , 
for  at  any  time  afterwards,  had  any  disposing 
power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to 
hold  the  said  goods  and  chattels  to  the  said  A.B. 
as  his  proper  goods  and  chattels,  and  also  to 
hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according 
to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  two  several  sums  of 
and  ,  together  with  interest  aforesaid,  shall 
have  been  levied ;  and  in  what  manner  you  shall 
have  executed  this  our  writ,  make  appear  to  us 
in  our  Court  of  Exchequer  aforesaid,  immediately 
after  the  execution  thereof,  under  your  seal  and 
the  seals  of  those  by  whose  oath  you  shall  make 
the  said  extent  and  appraisement.  And  have 
there  then  this  writ.     Witness,  &c. 


t  The  day  on  which  the  decree  or  order  was  made. 

%  The  day  on  which  the  decree  or  order  was  made, 
or  in  case  it  was  made  prior  to  the  Ist  of  October, 
1838,  say  "  from  the  Ist  day  of  October,  1838. 

II  The  date  of  the  master's  certificate  of  taxation,  or 
if  that  were  prior  to  the  first  of  October,  1838,  say 
**  from  the  Ist  day  of  October,  1838." 


(I'd  be  continued,) 


Digitized  by 


Google 


256 


Usury  LawSf^. 


USURY  LAWS. 


1  &  2  Vict.  Cap.  XXXVII. 

An  Act  to  amend,  and  extend  untU  the  first 
day  of  January  One  thousand  eight  hun- 
dred and  forty 'two^  the  provisions  of  an 
Act  of  the  first  Year  of  Her  present  Ma- 
jesty for  exempting  certain  Bills  of  Ex' 
change  and  Promissory  Notes  from  the 
Operation  of  the  Laws  relatifw  to  Usury, 
I2^th  July,  1839.] 

Whereas  by  an  Act  passed  in  the  first  year  of 
the  reign  of  Her  present  Majesty,  intituled  **  An 
Act  to  exempt  certain  Bills  of  Exchange  and 
Promissory  Notes  from  the  Operation  of  the 
Laws  relating  to  Usury/'  it  was  enacted,  that 
Bills  of  Exchange  payable  at  or  within  twelve 
months  should  not  be  liable,  for  a  limited  time, 
to  the  laws  for  the  prevention  of  usury :  and 
whereas  the  duration  of  the  said  Act  was  limited 
to  the  first  day  of  January  one  thousand  eight  hun- 
dred and  forty ;  and  it  is  expedient  that  the  pro- 
visions of  the  said  Act  should  be  extended :  Be  it 
therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  from  and  after  the 
passing  of  this  Act  no  Bill  of  Exchange  or  Pro- 
missory Note  made  payable  at  or  within  twelve 
months  after  the  date  thereof,  or  not  having 
more  than  twelve  months  to  run,  nor  any  con- 
tract for  the  loan  or  forbearance  of  money,  above 
the  sum  of  ten  pounds  sterling,  shall,  by  reason 
of  any  interest  taken  thereon  or  secured  thereby, 
or  any  agreement  to.  pay  or  receive  or  allow  in- 
terest in  discounting,  negotiating,  or  transferring 
any  such  bill  of  exchange  or  promissory  note,  be 
void,  nor  shall  the  liability  of  any  party  to  any 
such  bill  of  exchange  or  promissory  note,  nor  the 
liability  of  any  person  borrowing  any  sum  of 
money  as  aforesaid,  be  affected,  by  reason  of  any 
statute  or  law  in  force  for  the  prevention  of 
usury ;  nor  shall  any  person  or  persons  or  body 
corporate  drawing,  accepting,  endorsing,  or  sign- 
ing any  such  bill  or  note,  or  lending  or  advancing 
or  forbearing  any  money  as  aforesaid,  or  taking 
more  than  the  present  rate  of  legal  interest,  in 
Great  Britain  and  Ireland  respectively,  for  the 
loan  or  forbearance  of  money  as  aforesaid,  be 
subject  to  any  penalties  under  any  statute  or  law 
relating  to  usury,  or  any  other  penalty  or  for- 
feiture 'f  any  thing  in  any  law  or  statute  relating 
to  usury,  or  any  other  law  whatsoever  in  force  in 
any  part  of  the  United  Kingdom,  to  the  contrary 
notwithstanding :  provided  always,  that  nothing 
herein  contained  shall  extend  to  the  loan  or  for- 
bearance of  any  money  upon  security  of  any 
lands,  tenements,  or  hereditaments,  or  any  estate 
or  interest  therein. 


TO  SUBSCRIBERS. 

A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sub- 
scribers, postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  PablisheTS. 

Annual  Subscription,  ^1.  10jr.,to  bepaidio 
advance. 


II.  Provided  always,  and  be  it  eoscted,  Tbit 
nothingr  in  this  Act  contained  shall  be  constnied 
to  enable  any  person  or  persons  to  claim,  in  any 
court  of  law  or  equity,  more  than  iiTe  per  cent. 
interest  on  any  account  or  on  any  contract  or 
engagement,  notwithstanding  they  may  be  r- 
lieved  from  the  penalties  against  usury,  unless  it 
shall  appear  to  the  Court  that  any  different  nte 
of  interest  was  agreed  to  between  the  parties. 

III.  Provided  always,  and  be  it  enacted,  Tint 
nothing  herein  contained  shall  extend  or  be  con- 
strued to  extend  to  repeal  or  affect  any  statute 
relating  to  pawnbrokers,  but  that  all  laws  touch- 
ing and  concerning  pawnbrokers  shall  remain  in 
full  force  and  effect,  to  all  intents  and  purposes 
whatsoever,  as  if  this  Act  had  not  been  passed. 

IV.  And  be  it  enacted.  That  this  Act  shsD 
continue  in  force  until  the  first  day  of  January 
one  thousand  eight  hundred  and  forty-two. 

V.  And  be  it  enacted.  That  this  Act  may  be 
amended  or  repealed  by  any  Act  to  be  passed  in 
this  session  of  Parliament. 


•  AW.— Wanted,  m  a  MidUind  County,  i 
-^  Managing  Clerk,  about  30  Years  of  Age* 
who  has  not  been  Articled,  and  has  a  thoroogfa 
knowledge  of  Conveyancing  and  General  Busi- 
ness.— Satisfactory  testimonials  for  ability  a*^ 
strict  integrity  vrill  be  required. — Address  K.  K. 
(post  paid)  at  Richards  and  Co.  Law  Book- 
sellers, Fleet  Street,  London. 


Just  published,  price  4s,  to  be  amtinaed 
Monthly. 
■PRECEDENTS     IN     CONVEYANCISG. 
^  adapted  to  the  Present  State  of  the  Lav. 
Illustrated  with  Notes,  Practical  and  Criticii,  br 
Thomas  Georob  Wbstbrn,  Esq.  F.ft.A.S.of 
the  Middle  Temple ;  Author  of  *•  The  Conanea- 
taries  on  the  Constitution  and  Laws  of  £ngian<L 
dedicated  by  command  to  her  Mi^esty  tbeQoeeo, 
&c.  in   continuation  of  the    Prxcbdb5ts  ^ 
S.  Vallis  Bone,  Esq.    Vol.  III.— PW  L 
London :  John  Richards  and  Co.,  Law  Book- 
sellers, 194,  Fleet  Sticet. 

This  work  will  be   completed  in  4  Tob.— 
Part  II.  Vol.  III.  will  be  published  Sept.  1- 


Printed  by  GEOftOB  NowiAir,  at  his  Printiag  <»«» 
20,  Maiden  Lane,  in  the  Parish  of  St.  Pad,  Corfjt 
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SATURDAY,  AUGUST  24,  1839. 


[No.  17. 


lEX  LOCI  DOMICILII. 

Part  I. 
In  Cases  of  Leoitimacy. 
What  is  Circumstantial  Evidence? 
(Continued  Jram  p.  S4d  J 
TT/^E  have  shewn  the  Law,  as  it  now  stands, 
upon  the  presumption  of  the  Legitimacy 
of  a  child,  born  in  lawful  wedlock,  (for  the 
fact  of  issue,  by  a  particular  man,  is  not  in 
Its  nature  capable  of  direct  proof,)  looking 
at  tbe  term  presumption,  as  a  probable  con- 
sequence only,  which,  as  in  the  case  of  Morris 
▼.  Bavis^  may  be  rebutted,  by  shewing,  that, 
for  tbe  husband  to  have  begotten  the  child, 
was  either  physically  or  morally  impossible : 
physkaUy^  by  being  at  variance  with  the  laws 
of  nature ; — morally,  by  an  improbability, 
that  leaves  no  room  for  doubt.     Under  the 
fii^t  division,  may  be  classed  impotency  and 
non-access ;  and  under  the  second,  all  those 
circumstances  which  can  have  the  effect  of 
raising  in  the  minds  of  the  jury  or  judges 
(when  exercising  the  function  of  a  jury)  a 
preponderating  presumption  that  the  child  is 
not  the  issue  of  the  husband. 

Lord  Eldon,  in  the  Bunbury  Peerage 
case,  describes  circumstantial  evidence,  to  be 
nothing  more  than  evidence  of  those  circum* 
stances  wbich  usually  accompany  facts,  from 
the  proved  existence  of  which  circumstances, 
both  law,  and  reason,  infer  the  existence  of  the 
Sets  themselves.  A  murder  is  committed — 
Vol.  II. 


nobody  saw  the  deed  done,  but  many  persons 
saw,  or  were  acquainted  with  several  circum- 
stances, constituting  what  is  called  circum- 
stantial evidence;  these  persons  give  their 
evidence,  and  from  that  evidence,  law  and 
reason,  deduce  a  conclusion  respecting  the 
fact  really  in  issue,  namely,  whether  the  pri- 
soner did  or  did  not  murder  the  deceased. — 
His  Lordship  considered  that  evidence  of  Hie 
supposed  Parents  of  the  Child  was  admissible 
evidence  upon  such  a  question,  and  thus  illus- 
trated his  opinion.  When  two  women  each 
claimed  a  particular  child,  as  hers,  and  called 
upon  a  person  to  decide  between  them,  he 
advised  that  the  child  should  be  severed  into 
two  parts,  and  that  each  take  half,— the  true 
mother  instantly  waived  her  claim ;  and  he 
decided  upon  that,  that  the  child  was  hers. 
What  is  the  lesson  which  this  story  teaches  ? 
Not  perhaps  that  mere  declarations  are  evi- 
dence in  such  a  case,  for  such  declarations 
may  be  made  for  a  temporary  purpose — in 
that  case  both  women  made  declarations^  and 
one  of  course  made  false  declarations, — but  it 
teaches  that  the  conduct  of  a  parent,  the  feel- 
ings of  a  parent — those  feelings  being  inferred 
from  such  conduct— >afford  us  some  evidence, 
assisting  us  in  arriving  at  a  right  conclusion 
as  to  the  matter  in  controversy.  His  Lord- 
ship did  not  go  so  far  as  to  say,  that  all  simple 
declarations  are  evidence  in  such  a  case,  but 
he  said  that  the  conduct  of  a  husband  and 
wife  towards  a  person,  claiming  to  be  their 
legitimate  child,  is  in  some  cases  admissible 
s 
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eyidence,  upon  the  question  whether  the  hus- 
Wnd  and  wife  had  sexual  intercourse  at  such 
time,  as  bj  the  course  of  nature,  that  child 
might  have  been  the  fruit  of  that  intercourse. 
It  is  often  a  most  material  species  of  evi- 
dence.    It  is  not  always,  but  it  is  frequently 
a  safe  ground  for  inference,  for  it  comes  from 
the  least  suspicious  source,  that  is,  from  the 
very  individuals  who  are  the  most  interested 
to  give  a  different  testimony.     But  the  late 
Sir  Samusl  Romillt,  in  the  same  case,  ob- 
served, that  we  must  not  overlook  the  danger 
of  trusting  too  impUcitltf  on  circumstantial 
evidence.     If  the  connexion,  between  cause 
and  effect,  in  the  material  world,  has  so  long! 
baffled  every  philosophical  enquireri  surely, 
we  ought  to  approach  with  diffidence  a  simi- 
lar investigation  in  the  moral  world.    Who 
can  pretend  to  ascribe  to  each  act  of  man  its 
real  motive,  and  to  hit  with  an  unerring  aim, 
the  hidden  and  indefinable  source  of  human 
impulse  ?    That  eminent  Lawyer  maintained 
that  a  mother  is  an  incompetent  tminess  to 
prove  her  child's  illegitimacy.     Upon  that 
point  (he  said)  her  mouth  is  closed :  a  vicious 
woman  is  too  likely  to  make  an  unnatural 
mother,  and  as  the  nature  of  her  guilt,  must 
necessarily  cause  her  own  testimony  to  be 
conclusive  ;  she  would  retain  a  power,  over 
her  children,  which  her  hatred  for  her  hus- 
band, might  induce  her  to  exercise  to  their 
destruction,  without  any  regard  to  truth. 

It  would  be  superfluous  to  cite  the  numer- 
ous authorities  in  support  of  this  proposition ; 
but  the  following  case  occarred  in  France,  I 
(which  may  be  found  in  the  pleadings  of  the 
celebrated  D'Aguesseau,)  where  this  doc- 
trine was  completely  established  after  much 
discussion.  The  husband  held  an  office 
about  the  Court,  which  required  his  fre- 
quent absence  from  home.  His  wife,  after 
many  years  of  marriage,  proved  unfaithful  to 
him.  She  became  pregnant,  as  she  believed, 
by  her  paramour.  She  was  clandestinely 
delivered,  the  child  was  reared  and  educated 
by  its  real  father,  and  it  was  baptized  as  an 


illegitimate  child.     The  pregnancy  of  the 
mother,  the  birth,  nay,  even  the  existence  of 
the  child,  was  long  unknown  to  her  hus- 
band.    Ho  at  length  discovered  the  guilt 
of  his  wife,  and  its  consequences.     He  re« 
sorted  to  legal  proceedings.     His  wife  made 
an  ample   confession,  which  included  tbe 
most  explicit  declarations  of  the  illegitimacy 
of  her  child.    A  divorce  was  granted,  but 
the  guardians  of  the  child  refused  to  release 
the  husband  from  the  obligations  imposed 
upon  him  by  his  marriage  contract.    They 
sued  him  before  the  Parliament  of -Porw, 
and  that  learned  body  established  the  legiti- 
macy of  tiie  child.    There  are  similar  cases 
in  the  French  books.      One  of  an  earlier 
date  (that  of  Madame  de  Cognac,^  was  cited 
in  the  House  of  Lords,  by  Lord  NorroiG- 
HABi,  with  marked  approbation.    These  de- 
cisions do  not  rest  on  local  usage,  or  tech- 
nical rules ;  they  are  founded  on  the  Civil 
Law,  which  is  the  source  of  all  the  autho- 
rities.   They  draw  a  just  deduction  bom 
the  principles  laid  down  in  those  anthonties, 
and  one  that  we  may  safely  follow,  though 
delivered  by  a  foreign  tribunal.     Reason  is 
reason  every  where.     But  these  principles 
are  not  new  in  the   House  of  Lords,  for 
Lord  Nottingham,  in  the   claim   of  the 
Viscounty  of  Purbech^  one  of  the  most  im- 
portant cases  ever  agitated,  there  expressly 
pronounced  the  declaration  of  the  father  <rr 
motlier^  to  the  prejudice  of  a  childa  legiti- 
macy, was  not  to  be  endured,  in  as  much  s^ 
^^fliatio  non  potest  prohariJ*      Hia   Lord- 
ship cites  the  case  of  Madame  de  Cogmer, 
where  the  child,  having  established  her  legi- 
timacy in  the  mode  pi^scribed  by  the  lav. 
her  disavowal,  by  her  mother^  was  not  al- 
lowed to  have  any  weight.     Lord  Elle^- 
i&OROUGH  repeatedly  maintained  the    same 
doctrine  in  the  Court  ofKimfs  JBent^ 

It  was  said  by  Lord  Mansfibld,  to  har^ 
been  solemnly  determined  by  the  delegate^. 
(Cowp.  594.)  that  where  the  child  is  born  ■*: 
wedlock,  the  evidence,  or  decIaralioDa  of  the 
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parents  seem  inftdmissible  to  bastardize  such 
issue. 

Lord  Habdwickb,  in  the  King  v.  Read* 
iog,  (Rep.  temp.  Hardwickej  140.)  said,  the 
wife  IS  not  a  competent  evidence  in  point  of 
law,  to  prove  the  whole  fact;  though  it  seems 
she  may  be  a  competent  witness  to  prove  the 
crinunal  conversation  between  the  defendant 
and  hersdf,  by  reason  of  the  nature  of  the 
&ct,  whichi  firom  being  usually  so  secret, 
admits  of  no  other  evidence,  and  that  the 
"^ih  was  in  that  case  the  only  evidence  to 
prove  the  want  of  access  of  her  husband, 
which  his  Lordship  said  might  be  made  to 
appear  by  other  witnesses,  and  that,  there- 
fore, the  wife  should  not  be  admitted  to 
prove  it,  since  there  was  no  necessity  that 
coald  justify  her  being  an  evidence  in  that 
case.    In  Pendrelts  ease  the  non«»acce8s  was 
proved  by   the  husband's  relations..     His 
Urdship    added, — '^  But  the    opinioii  the 
CoQft  is  of  at  present,  will  not  be  a  precedent 
to  determine  any  other  case,  wherein  there 
are  other  sufficient  witnesses  as  to  the  want  of 
access ;  but  the  foundation  that  is  now  gone 
upon,  is,  the  wife's  being  the  sole  witness." 
It  is  said  in  Rolle  1,  358. ;  that  if  a  wo- 
man, being  with  child  by  A.,  be  married  to 
B.,  it  19  clear  that  the  latter  becomes  the 
legal  father.     And  let  no  one  reproach  the 
law;  the  rules  it  has  laid  down,  have  been 
nsually  framed  for  the  security  of  families, 
for  the  protection  of  marriages,  and  for  the 
general  extension  of  public  convenience.     It 
13  an  evil  inseparable  from  the  most  perfect 
of  human  institutions,  if,  in  particular  cir- 
cumstances, and  to  particular  persons,  they 
may  operate  to  mischief! 

(To  be  oontuiHtd.) 


PROBLEM  XVII. 
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Warbantt  upon  the  Sale  of  Goods. 

What  amounts  to  a  Warranty? — Shew 
the  Rights  and  Liabilities  of  the  Parties. 


TO  THB  BDlTOn  OF  THB  LBOAL  QUIDB. 

ANSWER  TO  PROBLEM  15.  VOL.  II. 

Stoppagb  ih  Transitu. 

Stoppage  in  tranntu  is  the  technical  term 
for  that  right,  which  an  unpaid  vendor  has 
of  stopping  goods,  after  he  has  parted  with 
the  actual  possession,  and  whilst  they  are  in 
transitu^  on  the  bankruptcy  or  insolvency  of 
the  vendee. 

In  order  fully  to  comprehend  this  subject, 
it  will  be  necessary  to  consider  the  law  re- 
lating to  it  under  the  following  divisions, 
viz.— 

1st.  The  nature  of  this  right,  its  origin, 
and  the  principles  upon  which  it  depends  I 

2nd.  Its  effect  upon  the  contract  between 
the  parties? 

3rd.  Who  may  exercise  it,  and  how  ? 

4th.  How  long  it  continues? 

6th.  When  it  determines,  and  how  it  may 
be  defeated  ? 

1st.  The  nature  of  this  rights  its  origin, 
and  tlie  principles  upon  which  it  depends. 
We  cannot  shew  the  nature  of  this  right 
better  than  by  quoting  the  case  of  the  as- 
signees of  Burghal),  bankrupt,  v.  Howard, 
I  H.  BL  366.  In  that  case  B.  at  London, 
gave  an  order  to  A.,  at  Liverpool,  to  send 
him  a  quantity  of  goods.  A.  accordingly 
shipped  the  goods  on  board  a  ship  there, 
whereof  the  defendant  was  master,  who 
signed  a  bill  of  lading,  to  deliver  them  in 
good  condition  to  B.  in  London.  The  ship 
arrived  in  the  Thames,  but  B.  having  be- 
come a  bankrupt,  the  defendant  was  or- 
dered, on  behalf  of  A.  not  to  deliver  the 
goods,  and  accordingly  refused,  though  the 
freight  was  tendered.  An  action  on  the 
case  upon  the  customs  of  the  realm  having 
been  brought  against  the  defendant  as  a 
carrier,  Lord  Mansfield  was  of  opinion  that 
the  plaintiffs  were  not  entitled  to  recover, 
and  said,  he  had  known  it  several  times 
ruled  in  Chancery,  that  where  the  consignee 
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becomes  a  bankrupt,  and  no  part  of  the 
.price  has  been  paid,  it  was  lawful  for  the 
consignor  to  seize  the  goods,  before  they 
come  to  the  hands  of  the  consignee  or  his 
assignees ;  and  that  this  was  ruled,  not  upon 
principles  of  equity  only,  but  the  laws  of 
property.  See  8elwyn*8  Nisi-Prius  Title- 
Stoppage  in  transitu. 

Stoppage  in  transitu  owes  its  origin  to 
Courts  of  Equity  having  been  first  recog- 
nized there  in  the  cases  of  D^Aguila  v.  Lam- 
bert, 2  Eden,  75,  Ambl.  899. ;  Wiseman  v. 
Vandeput,  2  Vem.  203. ;  and  Snee  v.  Pres- 
cott,  1  Atk.  246.;  but  in  consequence  of  its 
great  importance,  as  connected  with  the 
mercantile  law  of  this  country,  this  right 
has  since  become  so  great  a  favourite  with 
Courts  of  Law,  that  it  is  now  regarded  *'  as 
a  right  which  those  courts  are  always  dis- 
posed to  assist,*'  and  it  has  been  decided 
that  equity  has  no  longer  jurisdiction  in  any 
case  to  stop  goods  in  transitUf  Goodhart  v, 
Lowe,  2  J.  &W.  349. 

The  principle  upon  which  this  right  de- 
pends is,  that  it  would  be  unjust  and  unrea- 
sonable, that  the  goods  of  one  person  should 
be  applied  in  satisfaction  of  the  debts  of 
another,  where  no  consideration  has  been 
given  for  them ;  and  on  this  account  is  de- 
fined by  Lord  Kenyon,  in  Hodgson  v.  Loy, 
7  T.  R.  440.,  to  be  "  a  kind  of  equitable  lien, 
recognized  and  acted  upon  by  the  Common 
Law  Courts,  for  the  purposes  of  substantial 
justice.'* 

2nd,  Its  effect  upon  the  contract  between 
the  parties. 

Whether  its  effect  be  to  rescind  the  con 
tract  or  not,  seems  to  be  a  question  as  yet 
undetermined,  as  the  Court  remarked  in  the 
the  case  of  Stephens  v.  Wilkinson,  2  B.  & 
Adol.  323.  This  question  was  much  dis- 
cussed in  Clay  v.  Harrison,  10  B.  &  C.  90. 
In  favour  of  the  former  view  of  the  question, 
viz. :  that  the  effect  of  stoppage  in  transitu 
is  to  rescind  the  contract     Mr.  J.  Chitty, 

'^.  in  his  work,  Contracts  not  under  Seal, 


p.  342,  remarks— '<  It  may  admit  of  consi- 
derable doubt  whether  the  stoppage  in  tran- 
situ has  not  the  effect  of  altogether  rescind- 
ing the  contract,  and  revesting  the  property 
in  the  vendor;  at  least,  of  entitling  him  to 
treat  the  contract  as  wholly  determined.  If 
the  effect  be  merely  to  restore  to  the  owneF 
a  right  of  possession  (not  of  absolute  pro- 
perty), and  to  place  him  in  the  same  sita- 
ation  as  if  he  had  not  parted  with  the  goods, 
it  is  obvious,  that  the  seller  is  not  justified  in 
re-selling  the  goods,  until  the  assignees  of 
the  insolvent  vendee  have  elected  whether 
or  not  they  will  sancticMi  and  act  upon  the 
contract,  by  taking  to  and  pajdng  for 
them.** 

*^  The  benefit  of  the  privilege  of  stopping 
in  transitu,  would  be  considerably  dimi- 
nished, were  it  incumbent  on  the  vendor  to 
wait,  perhaps  for  an  indefinite  period,  until 
the  choice  of  assignees,  and  until  they  come 
to  a  decision  as  to  the  course  thej  intend  to 
pursue.*' 

On  the  other  hand,  the  circumstance  that 
part  payment  by  the  vendee  does  not  defeat 
the  right,  (except  pro  tanto)  gives  support 
to  the  contrary  doctrine ;  and  it  might  be 
contended,  that  it  cannot  have  that  effect, 
when  the  contract  has  never  been  perfected 
by  delivery  of  the  goods,  for  until  the  ar- 
rival of  the  goods,  at  the  termination  of  their 
transit  (which  would  divest  the  right  of 
stoppage)  the  constructive  possession  still 
remains  in  the  vendor,  and  he  has  a  lien 
upon  them  until  the  price  is  paid.  Lord 
Kenyon,  in  Hodgson  v.  Loy,  (supra)  \f^ 
of  opinion  that  it  did  not  rescind  the  sale, 
and  Mr.  Justice  Bailey  seems  to  have 
been  of  the  same  opinion  in  Blozam  r* 
Saunders,  4  B.  &  C.  048. :  for  he  in  that 
case  held,  *'  that  the  buyer,  or  those  who 
stand  in  his  place,  may  still  obtain  the  right 
of  possession,  if  they  will  pay  or  ieoAar  the 
price,  or  they  may  still  act  on  Ibeir  light  of 
property,  if  any  thing  unwarcantaUe  is  dose 
to  that  right."  ,  .i-.. 


Digitized  by 


Google 


Answer  to  Problem  15,  Vol  11. 


261 


3rd.  Who  may  exercise  itj  and  ham? 

The  vendor  or  his  agent,  qtwd  the  bank- 
rupt, or  his  agent,  can  alone  exercise  this 
right,  and  not  a  mere  surety  for  the  price  of 
the  goods. — See  Siffken  and  another,  assig- 
nees of  Browne  v.  Wray,  6  East,  371. 5  and 
Feise  r.  Wray,  3  East,  93. ;  and  Newsom  v, 
Thornton,  6  East,  17. ;  where  a  person  who 
had  consigned  goods  to  be  sold  on  the  joint 
account  of  himself  and  his  consignee,  was 
held  entitled  to  stop  them  in  transitu^  the 
consignee  becoming  insolvent. 

A  claim  made  by  the  vendor  or  his  agent, 
^thout  obtaining  actual  possession  (which  in 
many  cases  would  be  impossible),  is  sufficient. 
Northey  v.  Field,  Esp.  613.  Kenyon  ;  Hoist 
v.  Pownall,  1  Esp.  240. ;  and  Mills  t?.  Ball, 
2  B.  and  P.  457.  Nor  will  a  subsequent  de- 
livery by  the  carrier  to  the  vendee,  transfer 
any  property  in  the  goods,  but  they  may  be 
recovered  even  from  the  assignees  in  trover. 
Litt.  V.  Cowley,  7  Taunt.  169. 

4th.  How  long  it  continues? 

The  right  of  the  vendor  to  stop  the  goods 
only  continues  so  long  a»  they  are  in  tran- 
situ, and  consequently  a  troublesome  question 
frequently  arises  as  to  whether  the  transit 
has  terminated  or  not  before  the  claim  is 
made. 

The  result  to  be  collected  from  the  cases 
seems  to  be,  that,  whilst  the  goods  remain  in 
the  possession  of  a  carrier,  or  wharfinger,  as 
such,  or  are  merely  in  the  hands  of  a  middle 
man,  as  a  packer — (Ellis  v.  Hunt,  3  T.  R. 
467.;  Loeschman  v,  Williams,  4  Camp.  181.) 
or  of  a  warehouseman,  at  a  stage  upon  their 
transit  (Smith  v.  Goss,  1  Camp.  282.),  or 
even  though  they  may  have  been  conveyed 
to  the  wharf  of  the  vendee,  if  certain  acts  are 
to  be  performed  by  him  before  he  can  obtain 
possession,  such  as  payment  of  freight,  &:c. 
for  the  carriage,  or  dues  for  weighing,  &c. 
(Withers  v.  Lys,  4  Camp.  237.)  the  vendor 
may  [exercise  the  right  of  stoppage;  but  if 
the  vendee  have  given  the  carrier  or  wharf- 
inger notice  to  hold  the  goods  as  agent  for 


him,  or  having  no  warehouse  of  his  own, 
employs  that  of  a  wharfinger  on  the  goodH 
arriving  at  the  termination  of  their  transit, 
or  have  taken  possession,  or  exercised  other 
acts  of  ownership, — tlie  vendor's  right  of 
stoppage  is  defeated.  See  Bartram  v.  Fare- 
brother,  1  M.  and  P.  526. ;  4  Bing.  679.  j 
Leeds  v.  Wright,  3  B.  and  P.  320. ;  Scott 
V,  Pettit,  id.  472. 

5th.  When  it  determines,  and  haw  it  nuxy 
be  defeated? 

If  the  ship  by  which  the  goods  are  con- 
signed is  one  chartered  by  the  vendee  him- 
self, and  not  a  general  ship,  the  delivery  on 
board  such  ship  seems  to  be  of  itself  a  deli- 
very to  the  vendee,  so  as  to  divest  the  ven- 
dor's right  of  stoppage  in  transitu,  unless 
indeed  such  stoppage  could  be  efiected  in  a 
foreign  part,  in  conformity  with  the  foreign 
law  there  prevailing,  as  was  done  in  tlie  case 
of  Inglis  V.  Usherwood,  1  East  Rep.  515. — 
See  Bunney  v.  Points,  4  B.  and  Ad.  570. 
I  It  has  been  already  observed,  that  the 
right  determines  as  soon  as  the  vendee  has 
taken  possession  of  the  goods ;  but  it  seems 
that  he  has  no  right  to  anticipate  the  regular 
determination  of  the  transit,  by  going  to  meet 
the  goods  upon  their  journey.  Hoist  v, 
Pownall  (supra) — Lord  Kenyon,  (though 
this  doctrine  has  been  questioned). 

A  negotiation  of  the  bills  of  lading,  with  a 
honk  fide  indorsee  for  valuable  consideration, 
will  also  defeat  the  vendor's  right  of  stoppage 
in  transitu,  which  was  decided  in  the  famous 
cases  of  Lickbarrow  v.  Mason,  2  T.  R«  63. ; 
IH.  Bl.  357.;  and  6  East,  21. 

This  case  involved  the  following  important 
propositions,  vi*. — 

1st.  That  the  vendee  of  goods  may,  by 
assignment  of  the  bills  of  lading  to  a  bona 
I  fide  transferee,  defeat  the  vendor's  right  to 
stop  in  transitu,  in  case  of  the  vendee's  in- 
solvency. 

2nd.  That  the  consignor  may  stop  goods 
in  transitu  before  they  get  into  the  hands  of 
the  consignee,  in  case  of  the  iiisolvency  of 
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the  consignee :  bnt  if  the  consignee  assign 
the  bills  of  lading  to  a  third  person  for  a  va- 
loable  consideration »  the  right  of  the  con- 
signor as  against  such  assignee  is  divested. 
There  is  no  distinction  between  a  bill  ofl 
lading  indorsed  in  blank,  and  an  indorse- 
ment to  a  particular  person. 

Lord  T£NTBRDEN,in  his  work  on  Shipping, 
p.  388«  gives  a  history  of  the  law  on  this 
Bobjecty  and  says — *'  It  is  now  the  admitted 
loctrine  in  our  Courts,  that  the  consignee 
may,  under  the  circumstances  before  stated, 
confer  an  absolute  right  and  property  upon  a 
third  person,  indefeasible  by  any  claim  on 
the  part  of  the  consignor." 

Lastly.  It  seems  that  an  indorsement  by  a 
holder  of  any  of  the  instruments  named  in 
the  Stat.  6  Geo.  4.  c.  94.  (Factor's  Act),  will 
defeat  a  vendor's  right  to  stop  in  transitu. — 
See  Smith's  Mercantile  Law,  p.  334. 

J.  A.  M. 


There  are  instances  in  which  the  right  of 
stoppage  in  transitu  does  not  exist,  although 
the  goods  may  not  have  been  removed  since 
the  sale.    As,  if  they  remain  upon  the  ven- 
dor's premises,  upon  the  terms  that  warehouse 
rent  shall  be  paid,  and  the  same  is  paid  ac 
cordingly,  by  a  person  to  whom  the  vendee 
rejold  the  goods  (Hurry  v.  Mangles,  1  Camp. 
452.) :  or  if  the  goods,  being  in  the  hands  of| 
a  third  person,  be  transferred  into  the  name, 
or  marked  with  the  mai:k,  of  the  vendee,  by 
the  consent  of  the  seller.— See  Harman  v, 
Anderson,  2  Camp.  243.;  Spear  u  Travers,  4 
id.  251. ;  Whitehouse  v.  Frost,  12  East,  614 
Stoveld  V.  Hughes,  14  id.  308.— Editor. 

Haiti  itriiortjS^ 

COURT  OF  CHANCERY— ^1^.  7. 

Murray  v.  Walter  and  others. 
Appeal  PROM  the  Vice-chancellor. 
PnACTiCB. — Partners — Jurisdiction  of  tJie 
Court  to  malte  an  order  under  a  BiU  filed 
hy  one  partner  to  produce  documents  in  the 


hands  of  anoilier  partner^  appomted  for 
himself  and  other  partners  as  a  commm 
agent,  for  the  benefit  of  all  in  Hie  absence 
of  the  other  partners. 

(  Continued  from  page  247.) 
Mr.  K.  Bruce,  who  appeared  ibr  the  defend- 
ants, called  the  attention  of  his  Lordship  to  the 
fact  that  the  Vice -Chancellor  had  given  the  costs 
of  the  motion  from  which  this  was  an  appeal  on 
the  ground  that  there  never  would  have  fa«en  any 
objection  to  produce  what  his  Honour  thoogbt 
fit  to  grant — namely,  the  documents  in  Mr.  Wal- 
ter's possession,  if  they  had  ever  been  applied 
for.     The  same  course  had  been  adopted  by  the 
two  immediately  preceding  Lord  Chancellors,  and 
followed,  he  believed,  by  his  Lordship  himself: 
where  a  motion  related  mainly  to  matter  impro- 
perly applied  for,  and  successfully  resisted,  the 
mere  circumstance  of  something  being  appended 
which  the  Court  thought  fit  to  order,  bat  which 
the  party  might  have  had  for  the  asking,  did  not 
exempt  from  costs.     The  practice  in  the  Vice. 
Chancellor's  Court  was  invariabte  in  that  respect. 
It  perpetually  occurred,  for  instance,  that  a  party 
applying  for  a  receiver  prayed  for  the  production 
of  documents.     If  his  Honour  were  satisfied  that 
the  documents  might  have  been  had  for  the  ask- 
ing, and  that  no  appearance  could  have  been 
made  but  for  the  other  matter  which  had  been 
successfully  resisted,  he  gave  the  costs  of  the 
application.     This,  however,  gave  the  cost?;  of 
the  application,  which  was  against  three  defend- 
ants, Mr.  Walter,  Mr.  Alsager,  and  Mr.  bv- 
son.     No  order  was  tnade  as  to  Mr.  Alsager  ard 
Mr.  Lawson,  or  either  of  them.     It  was  qnite 
dear  there  could  be  no  pretence  for- not  giving 
costs  as  to  Mr.  Alsager  and  Mr.  Lawson,  ari 
with  regard  to  Mr.  Walter  the  reason  was  as 
had  been  stated.    The  motion  now  before  his 
Lordship  had  assumed  a  shape  iHiieh  be  nere 
recollected  to  have  seen  before;  and  conceiviog 
it  to  be  his  duty,  however  valid  a  defence  he 
might  have  on  other  grounds,  to  state  every  cS 
jection,  so  that  if  the  terms  of  the  notice  vcpp 
wrong,  it  might  not  be  quoted  as  a  precedent,  <i»i 
lead  to  a  change  of  practice,  he  wished  to  appris 
his  Lordship  that  the  defendants,   Mr.  Wtiicr, 
Mr.  Alsager,  and  Mr.  Lawson,  having answend 
severally,  only  one  notice  of  motion  had  been 
given  combining  the  three,  and  calling  for  a  pro- 
duction against  the  three.  That,  he  apprebernkd^ 
was  wholly  irregular ;   but  the  motion  was  w 
plainly  wrong  in  principle,  that  he  willingly  pro- 
ceeded to  the  discussion  of  other  parts  of  the 
case.     There  were  two  reasons  upon  which  the 
Vice-Chancellor  proceeded  in    the  decision  to 
which  he  had  come.     First,  there  was  no  consiet 
before  him  that  he  could  enforce  the  order  it 
made ;  and  secondly,  there  was  a  joint  intn^' 
in  the  subject  matter  of  the  order  m  paitirabotJi 
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present  and  absent.  Either  of  these  gcouuds 
vras  alone  sufficient  to  support  the  decision.  First, 
with  respect  to  the  power  of  the  Court  to  en- 
force an  order  for  the  production,  be  averred, 
without  knowing  of  any  exception  to  the  rule, 
where  a  possession  was  in  two,  and  only  one  be* 
fore  the  Court,  the  order  could  not  be  made.  In 
such  a  case  they  could  not  make  the  order.  If 
the  party  disobeyed,  he  must  be  committed  to  the 
Fleet,  or  the  Court  would  be  executing  a  nuga* 
tory  office  and  exposing  the  administration  of 
justice  to  slight  and  disregard.  The  Court  was 
bound  to  see  that  it  could  enforce  an  order  before 
it  was  made.  How,  then,  could  a' man  who  was 
only  one  of  two  joint  custodiers  be  able  to  produce 
the  documents  ?  He  could  not.  The  possession 
was  as  much  in  the  hands  of  both  as  if  it  were  in  a 
trunk  with  two  locks  and  two  keys,  the  keys  being 
in  two  different  hands.  How,  then,  could  an  order 
be  made  against  one  having  only  one  of  the  keys, 
to  open  both  locks  and  produce  the  documents  ? 
If,  indeed,  the  plaintiff  had  set  forth  a  case  of 
collusion  and  fraud,  alleging  that  the  substan- 
tial control  was  in  the  party  before  the  Courts 
and  if  the  defendant  had  sdmitted  that,  having 
bad  his  attention  called  to  it  by  bill,  the  state  of 
things  would  have  been  altogether  different.  But 
the  plaintiff  had  done  nothing  of  the  kind.  She 
seemed  to  be  actuated,  or  her  advisers  were,  by  a 
determined-F-he  must  not,  he  supposed,  say,  in 
such  a  case,  by  a  dogged — resolution  to  make  a 
code  for  herself,  and  to  be  the  founder  of  an  en- 
tirely new  system  of  practice.  Any  ordinary 
party  would  at  once  have  amended  the  bill,  which 
waa  an  ordinary  bill  for  an  ordinary  sole  posses- 
sion. She  obtained  an  answer,  admitting  sole 
possession  of  some  documents,  and  joint  posses- 
sion of  others ;  and  there  she  lef^  it  without  pre- 
senting a  record  to  the  Court,  on  which  it  could 
reasonably  and  safely  act.  That  was  not  a  course 
of  proceeding  to  be  encouraged  or  tolerated  by 
the  Court.  Sure  he  was  that  no  precedent  could 
be  produced  to  warrant  it.  In  the  Vice-Chan - 
cellor^s  Court,  which  had  most  to  do  with  mo- 
tions, it  was  quite  a  matter  of  course  when  a  de- 
fendant admitted  possession  not  in  himself  alone, 
or  if  in  himself  alone  in  behalf  of  himself  and 
others,  the  bill  must  be  amended.  Hitherto  he 
had  put  the  case  of  joint  custody  and  control ; ' 
but  the  same  principle  applied,  not  where  there 
was  possession,  but  merely  an  interest.  Nothing 
could  be  more  unsafe  in  the  administration  of 
justice  than  to  enforce  the  production  of  a  docu- 
ment in  which  absent  parties  had  an  interest. 
There  was  a  case  in  Merivale  where  the  Court 
refused  the  production  of  a  document  which  was 
in  the  possession  of  a  present  party  in  the  absence 
of  the  mortgagor.  The  other  Court  acted  on 
the  rule  every  seal,  uniformly  refusing  to  inter- 
fere by  ordering  the  production  of  papers  which 


absent  parties  had  an  interest  in  withholding. 
Ihe  very  point  had  occurred  in  **  Bridges  v. 
BramfiU,^'  which  came  before  the  Vice-Chan^ 
cellor,  and  ^here  his  Honour  expressly  laid  it 
down  that  in  the  absence  of  a  party  interested 
they  could  not  proceed.  There  was  a  similar 
case  in  that  court  in  which  Messrs.  Brooks  and 
Cooper  were  concerned,  and  his  Lordship  de- 
clined to  grant  any  order  to  Mr.  Cooper  because 
Brooks  was  not  there.  He  really  felt  almost 
ashamed  of  occupying  the  time  of  the  Court  in 
asserting  a  principle  which  must  have  been  fami- 
liar to  his  Lordship  ever  since  he  was  at  the  bar, 
and  the  converse  of  which  would  certainly  inflict 
the  most  grievous  injustice.  In  the  present  in« 
stance  it  was  supposed  because  these  persons 
were  partners  in  a  trade  or  concern  of  the  nature 
of  a  trade,  one  therefore  must  have  a  joint  con-> 
trol  as  well  as  all  the  others.  The  object  of  this 
motion  was  to  have  the  document  brought  into 
the  custody  of  the  clerk  in  court. 

The  I>oRD  Chancellor. — ^The  plaintiff's  own 
case  is  the  best  proof  that  cannot  be  acted  on, 
for  she  is  a  party  too. 

Mr.  K,  Bruce, — Precisely  so.  The  altema* 
tive  was,  that  the  Court  would  permit  an  inspee* 
tion ;  that,  of  course,  must  mean  an  useful  in- 
spection, not  an  inspection  by  halves,  not  with 
respect  to  one  interest.  The  case  of  *<  Wall- 
borne  and  Ingleby*'  had  excited  a  great  deal  of 
surprise  in  his  mind;  for  there  an  order  was 
made  on  an  absent  party  over  whom  the  Court 
could  by  no  possibility  have  any  jurisdiction. 
There  must  have  been  some  misapprehension  in 
that  case  ;  and  as  learned  judges  before  him  had 
been  mistaken,  the  learned  Judge  who  pro- 
nounced that  opinion  must,  in  his  view,  have 
been  labouring  under  mistake ;  certainly,  it  was 
at  variance  with  the  whole  current  of  authorities. 
He  knew  it  to  be  an  order  contrary  to  the  rule 
and  practice  which  had  always  prevailed  and  now 
prevailed  in  the  courts.  It  was  clear  there  was 
no  constat  that  Mr.  Walter,  Mr.  Alsager,  or  Mr. 
Lawaon,  or  any  of  them,  had  sole  control.  Their 
possession  was  joint,  and  no  order  for  production 
could  be  made,  or,  if  made,  executed,  in  such  a 
case.  He  now  came  to  the  question  of  the  inte- 
rest of  the  absent  parties,  a  consideration  which 
was  quite  distinct.  *'  Wallborne  and  Ingleby'' 
was  undoubtedly  a  very  sin^lar  case.  It  was 
not  a  question  of  account ;  it  was  an  equitable 
assumpsit  for  money  had  and  received,  like 
^*  Hutchins  and  Congreve,"  not  seeking  an  ac- 
count of  a  partnership,  but  to  extract  from  indi- 
vidual directors  for  the  benefit  of  the  partnership 
certain  sums  which  they  had  acquired  for  their 
individual  benefit,  and  which  should,  as  alleged, 
have  been  thrown  into  the  common  chest.  Some 
of  the  defendants  had  successfully  demurred,  by 
reasoaof  the  plaintiff's  loose  aud  defective  title  ; 
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but  then  remained  behbd  them  four  unfinrtanate 
defendants  who  had  not  demurred,  and  on  whom 
the  whole  operations  of  the  Court  were  directed. 
They  were  ordered,  or  the  agent  of  the  company  I 
was  ordered,  to  produce  all  the  booHs  of  the  con- 
cern, in  order  that  individual  directors  might  be 
proceeded  against  for  individual  misdeeds.     But 
that  case  did  not  involve  the  question  of  an  ac- 
count of  the  profits  of  the  partnership.    Looking 
to  the  prayer  of  this  bill,  it  was  obviously  of  an 
extremely  different  nature  from  ''  Wallbome  and: 
Ingleby,'*  for  it  prayed  that  au  account  be  taken, 
under  the  decree  of  the  Court,  of  all  and  every 
the  partnership  deeds  and  transactions  for  con- 
ducting the  Timet  newspai)er  from  the  1st  of 
December,  1819,  till  the   1st  of  July  last,  and 
the  profits  which  had  accrued,  and  that  the  plain- 
tiff's share  might  be  duly  ascertained  and  paid  to 
her.     Was  the  Court  to  help  towards  such  a  de- 
cree in  the  absence  of  the  interested  parties  ? 
Would  the   Court  produce   all  the  partnership 
accounts  without  hearing  what  those  had  to  say 
who  had  not  only  a  deep  interest  in  the  books, 
but  in  the  account  thus  sought  to  be  taken  ? 
The  bill  was  not  filed  by  the  plaintiff  on  behalf  of 
herself  and  all  other  parties  interested ;  she  could 
not  file  such  a  bill.     Nor  was  it  a  case  analogous 
to  <*  Adare  v.  the  New  River  Company,"  where 
the  bill  was  filed  against  certain  defendants  repre- 
senting a  greater  number  whose  names  were  un- 
known.    The  apology  suggested  by  the  bill,  for 
not  making  the  parties  who  were  partners  defen- 
dants, was,  that  she  did  not  know  them.     The 
allegation  of  numerousness  or  inconvenience  was 
absent  from  the  record.     The  answer  stated  dis- 
tinctly the  names  of  all  those  individuals,  and 
that  they  ought  to  be  made  parties.     This  infor- 
mation the  plaintiff  had  been  in  possession  of  for 
months,  without  amending  or  altering  the  form 
of  the  bill.     He  took  it  to  be  plain  as  plain  could  | 
be,  that,  shaped,  as  the  bill  now  was,  no  relief 
could   be  granted ;   for  the  bill  admitted  there 
were  other  parties,  and  the  plaintiff  had  been  in- 
formed of  them.     His  Lordship  was  now  asked 
to  order  the  production  of  these  books,  in  a  case 
where  it  was  manifest  on  the  record  no  such  re-  \ 
lief  could  be  given.    If  the  case  were  not  to  come ' 
on  for  hearing,  it  must  stand  over,  the  bill  not ; 
being  in  a  shape  or  form  to  enable  the  Court  to ' 
entertain  it,  because  for  a  partnership  account  i 
the  parties  could  never  be  dispensed  with.     The! 
case  was  one  on  which  the  Court  could  not  act;! 
and  the  plaintiff  having  deliberately  elected  to 
leave  it  in  this  most  inconvenient  and  embarrass- 
ing position,  the  plain  object  of  the  whole  pro- 
ceeding seemed  to  be,  by  an  indirect  pressure,  by 
seeking  for  the  discovery  and  disclosure  of  that 
which  it  might  be  thought  would  be  inconvenient 
to  a  concern  like  the  7  imes,  to  procure  a  sub- 
mission to  unjust  demands.  Why  did  he  say  so? 


Because  the  facts  appaaied  fto  prove  ii.  H  %A' 
stantial  relief  had  been  the  objccC,  the  pbintiff 
would,  no  doubt,  have  proceeded  in  the  nsnal 
way ;  bat  this  motion  was  Uie  real  object,  and 
his  Lordship  was  now,  in  &ct,  heaiing  the  case. 
H  e  submitted,  as  the  matter  now  stood,  the  absc&t 
parties  had  a  plain  interest  in  preventing  a  dts- 
closiure  of  their  concerns  to  the  public^  or  the 
plaintiff  whom  they  rejected  as  a  partner.  He 
considered  the  interests  of  absent  narties  a  con- 
clusive reason  why  these  books  should  not  be 
produced.  What  did  she  want  with  then? 
Partner  she  was  not,  according  to  the  statement 
the  answer.     The  deed  of  assignment  con- 


tained a  clause  for  repurchase,  and  tboc^  by  a 
manoeuvre  or  stratagem  the  time  for  effecting  the 
purchase   was  finessed  off,   in   consequence  of 
Goldie,  who  had  acted  as  personal  representative 
up  to  a  certain  time,  having  disclaimed,  >nd  wboi 
served  with  notice  of  repnrchase,  not  intimating 
the  fact,  yet  subsequently  the  plaintiff  heiadf  was 
regularly  served,  and  therefore,  according  to  the 
deed,  she  bad  ceased  to  be  a  pnrtner.    The  case 
in  the  bill  was,  that  there  existed  a  collateral 
parole  agreement  beyond  the  deed,  having  the 
effect  of  a  contract  that  the  power  of  repm chase 
should  not  be  exercised.    That,   however,  w» 
distinctly  denied  in  the  answer,  and  most  be  pot 
totally  out  of  the  question ;  it  was  not  even  sug- 
gested in  the  opening  of  his  learned  friend.  Hav- 
ing, then,  ceased  to  be  a  partner,  what  did  she 
want  virith  the  books  ?   To  show  the  past  profits 
of  the  concern  ?     They  must  be  matter  of  ac* 
count.     All  the  books  in  the  woild  would  not 
make  her  case  better  than  a  matter  of  account. 
The  answer  swore  distinctly  that  the  accounts  and 
profits  of  the  concern  were  arranged  to  the  satis- 
faction of  all  the  shareholders,  the  accounts  being 
made  up  by  the  treasurer,  and  the  profits  albtted 
in  the  shape  of  dividends  to  all.     It  was  swoni 
that  the  plaintiff  had  received  every  shilling  to 
which  she  was  entided  ;  that  her  husband  dariog 
his  life  had  received  the  whole  of  the  profits 
which  had  from  time  to  time  accrued  in  respect 
of  his  share  ;  that  he  expressed  himself  perfectly 
satisfied  with  the  mode  in  which  each  payment 
was  made;  and  that  not  a  shilling  was  now  due  to 
the  plaintiff.     He  admitted  they  were  not  bound 
by  that  for  the  purposes  of  the  suit;   but  the 
question    now    was,    what  could  be  done  in 
the  present   state   of   the   record?     The  deed 
admitted    under    which    she    had   ceased 
to  be  a  partner.      Did  she  want  these  boob 
for  the  account?     No;    nor   was    there  any 
charge  in  the  bill  that  their  prodttcdon  would 
serve  any  other  purpose  than  the  aoooiuit.    If 
she  had  wanted  any  thing  substantislf  At  ofigh| 
to  have  pointed  out  something  fulimin  (^ 
wished  to  asoertain  firom  the  hodui^sriMbrWoald 
be  material  to  produce  in  wviimmi^lkw^^^'^ 
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ing  of  tbe  caise.  The  books  mighl  be  useful  if 
an  accouot  were  dirededy  although  there  could 
be  no  account  in  the  present  state  of  tbe  record. 
All  she  wanted  was  to  see  the  books  from  cu- 
riosity, or  that  other  motive  ta  which  he  had 
referred.  Partner  she  was  not ;  according  to 
the  answer,  she  had  received  every  shilling  she 
was  entitled  to,  and  no  special  case  was  made 
out  for  inspecting  these  documents.  The  prin- 
ciple which  applied  to  such  cases  is  laid  down  in 
'*  Adams  and  Fisher,"  Mylne  and  Craig,  544, 
where  his  Lordship  entirely  displaced  the  notion 
that  it  was  a  matter  of  course  to  produce  doeu- 
raents  merely  because  they  had  been  scheduled 
to  the  answer :  there  must  appear  substantial 
and  rational  grounds  for  the  application.  The 
learned  counsel  in  conclusion  submitted,  that 
either  of  the  three  grounds  he  had  laid  down 
would  be  sufficient  to  secure  the  rejection  of  the 
present  motion. 

Mr.  Bacon  followed  on  the  same  side.  The 
defendants  had  no  means  of  complying  with  the 
order  asked  for  by  the  plaintiff,  if  any  such  order 
were  to  be  made.  They  had  no  right  to  take 
the  books  out  of  (he  treasurer's  hands,  without 
the  consent  of  those  who  for  so  many  years  had 
concurred  in  his  appointment  and  the  manner  of 
keeping  the  accounts  of  the  concern.  He  hoped 
no  order  would  be  made  for  the  production  of 
papers  against  these  defendants,  whose  interests 
were  joined  with  others  not  before  the  Court. 
There  was  a  charge  in  the  bill,  that  several  of 
the  names  of  the  partners  had  been  concealed 
from  the  plaintiff.  On  the  contrary,  they  had 
been  all  scheduled  to  the  answer ;  aod  yet  the 
plaintiff  had  omitted  every  opportunity  of  amend- 
ing her  bill  in  that  respect. 

Mr.  K.  Bruce  wished  to  observe,  before  his 
learned  friend  replied,  that  he  had  not  alluded  in 
his  observations  to  the  answer  of  Mr.  Alsager  or 
Mr.  Lawson,  for  this  reason — his  learned  friend 
Mr.  Richards  had  not  alluded  to  them.  The 
Court  should  know,  there  was  no  schedule  to 
cither  of  them,  nothing  on  which  the  Court 
could  make  an  order  against  either,  even  if  the 
principle  were  adopted  for  which  his  learned 
friend  on  the  other  side  contended. 

Mr.  Richardsy  in  reply,  contended,  that  al- 
though the  Court  would  not  make  an  order  for 
production  from  a  tru:»tee  in  the  absence  of  the 
cestuique  trust,  it  would  interfere  on  the  appli- 
cation of  one  partner  against  another.  The 
plaintiff  was  admitted  to  be  a  partner  down  to  a 
certain  time,  and  of  course  had  an  interest  in  the 
gains  and  profits  of  the  concern  ;  on  what  pre- 
tence, then,  could  she  be  refused  access  to  the 
books?  Mr.  Walter  had  admitted  that  he  had 
a  certain  portion  of  the  documents,  the  receipts, 
in  his  own  possessions  and  the  Vice-Chanoellor 
had  ocdered  them  to  be  produced. 


The  Lord  CBAircfiLLOR.--^That  part  of  your 
application  was  not  resisted  before  the  Court. 

Mr.  Bacon,  —Not  at  all.  They  would  have 
been  produced  at  once,  had  they  been  asked  for. 

Mr.  Richards  argued,  if  it  were  necessary  to 
have  all  the  partners  before  the  Court,  there 
being  thirtysix  in  number,  of  whom  eight  were 
out  of  the  jurisdiction,  the  plaintiff  must  be  en* 
tirelv  defeated. 

The  Lord  Chaicgellor.— If  the  defendants 
who  were  out  of  the  jurisdiction  had  a  common 
interest  with  the  others,  you  might  have  a  dis- 
pensation. Take  the  case  simply  as  it  affects 
the  two  before  the  Court;  how  can  you  maintain 
the  order  as  against  Mr.  Alsager  and  Mr.  Law- 
son  ?  These  are  books  in  the  common  posses- 
sion of  the  three.  Suppose  there  are  no  others^ 
you  have  no  admission  in  the  answer  of  the  two 
that  they  have  any  books  at  all.  How  can  you 
move  on  the  answer  of  one  for  the  production  ta 
against  the  three  ? 

Mr.  Richards  relied  on  the  admission  by  Mr. 
Walter,  that  he  had  some  documents  in  his  pos- 
session, and  by  excepting  to  his  answer  they  found 
out  what  those  papers  were. 

The  Lord  Cuancbllor.-— You  cannot  read 
Mr.  Walter's  answer  against  Mr.  Alsager  and 
Mr.  Lawson.  You  have  no  case  against  two  of 
the  three. 

Mr.  Richards  contended  that  the  admission 
of  one  defendant  included  the  others. 

The  Lord  Chancellor.  —The  act  of  one 
partner  may  bind  another,  but  you  cannot  read 
the  answer  of  one  defendant  against  another. 

Mr.  Richards, — Supposing  Mr.  Walter  ad- 
mitted that  he  had  the  entire  control  over  these 
documents,  but  insisted  that  other  parties  were 
interested  in  them,  would  that  be  sufficient  to 
protect  him  from  the  production  ?  He  did  not 
deny  he  had  the  power  of  production.  The 
authority  of  **  Wallbome  and  Ingilby,"  he  con- 
tended, was  strictly  in  point,  and  upon  that  he 
was  content  to  leave  the  plaintiff  s  case. 

The  Lord  Chancellor. — In  this  case,  the 
plaintiff  claiming  to  be  a  partner  in  a  concern, 
the  Times  newspaper,  up  to  a  certain  period, 
filed  her  bill  against  three  defendants,  whom  she 
alleged  were  partners  with  others,  whose  names 
she  did  not  know.  One  of  the  defendants,  by 
an  answer  and  a  second  answer,  stated  that 
there  were  certain  documents  relating  to  this 
concern,  not  in  his  own  hand.  I  am  not  re- 
ferring to  those  which  were  ordered  to  be  pro- 
duced, but  certain  other  documents  in  the  hands 
of  the  treasurer,  for  the  proprietors  of  the  Times 
newspaper — ^namely,  the  party  answering  the 
two  defendants  who  were  parties  to  the  cause, 
and  several  other  persons  whose  names  are  sche- 
duled to  the  answer.  The  motion  was  against 
the  three  defendanto  that  they  may  produce  the 


Digitized  by 


Google 


SOB 


.Law  RtpofiBm 


doouiieBts  in  the  hands  of  the  treasurer.  In  the 
first  place,  two  of  the  defendants  had  not  by 
their  answer  made  any  admission  with  respect  to 
docanients  on  which  any  order  could  be  made. 
The  other  defendant,  on  whose  answer  alone 
any  application  could  be  made,  states  that  there 
are  such  documents  in  the  hands  of  the  treasurer, 
but  that  he  holds  them  for  himself  as  one  propri- 
etor, for  the  other  two  defendants  and  certain 
other  persons  named  in  the  answer.  The  only 
order  that  could  possibly  be  maintained  would  be 
against  the  defendant  who  had  made  that  admis- 
sion. It  would  be  contrary  to  what  I  have  al- 
ways considered  the  practice  of  the  Court, 
where  documents  are  in  the  hands  of  A.  for 
A.  B.  and  C.  to  make  an  order  of  production 
upon  A.  in  the  absence  of  B.  and  C.  The 
Court  could  not  make  such  an  order  unless  the 
defendant  was  in  a  situation  to  justify  the  Court 
in  enforcing  it.  How  can  the  defendant  be  in 
such  a  situation  when  he  is  not  proprietor,  hav- 
ing the  exclusive  control  over  these  documents  ? 
He  is  only  one  of  many,  and  the  Court  cannot 
consider  whether  he  has  more  or  less  control. 
The  defendant  has  not  the  possession  in  fact ; 
the  documents  are  in  the  hands  of  an  agent  ap- 
pointed by  himself  and  other  proprietors.  I 
never  thought  it  a  matter  of  doubt ;  according  to 
the  regular  practice,  the  Court  cannot  order  pro- 
duction against  a  defendant  so  circumstanced. 
The  case  of  '*  Wallbome  ».  Ingilby,"  seems,  as 
reported,  to  infringe  on  the  rule.  That  case  was 
decided  in  1 833.  I  never  considered  the  prac- 
tice altered  by  it.  There  must  have  been  some 
peculiarity  in  the  case  not  stated  in  the  report, 
for  it  was  an  order  made  by  the  Vice-Chancellor, 
and  con6rmed  by  the  Lord  Chancellor.  It  is 
very  shortly  reported,  both  applications  only  oc- 
cupying about  half  a  page.  If  this  is  the  only 
report,  so  exceedingly  short,  of  what  took  place, 
it  is  impossible  to  form  any  judgment  as  to  how 
far  it  should  be  considered  as  authority.  As  it 
stands,  no  doubt  it  is  a  case  which  appears  to 
infringe  on  what  I  have  always  understood  to  be 
the  rule  of  the  Court.  I  must  refuse  this 
motion. 

Mr.  Wigram  said  the  case  of  ''  Wallbome  v* 
Ingilby,"  had  been  mentioned  by  Lord  Brougham 
the  other  day  at  the  Privy  Council,  who  consi- 
dered it  to  stand  on  some  very  special  cir- 
cumstances. 

The  Lord  Chancellor. — I  am  inclined  to 
think  such  must  be  the  fact.  The  plaintiff  must 
pay  the  costs  of  this  proceeding. 

Mr.  Richards. — A  portion  of  our  applica- 
tion was  granted. 

The  Lord  Chancellor. — ^The  rule  is  when 
the  plaintiff  in  the  real  substantial  contest  be- 
tween the  parties  fails,  the  mere  fact  of  succeed- 
ing in  some  small  matters  with  respect  to  which 


there  was  no  resistance,  should  not  aflcet  the 
costs*    I  must  refuse  the  applicalioD  with  cocts. 

Bacon  v,  Jonbs. 

Appeal  from  the  Master  of  the  Rolls. 
Practice. — Jurisdiction  of  the  Court  to  grant 

an  Injunction  previous  to  tlie  trial  of  a 

legal  right. — Laches. 

Thia  was  an  appeal  hom  an  order  of  the 
Master  of  the  Rolls,  dismissing  the  plaintiffs  bill 
with  costs.  The  bill  was  filed  in  1835»  »^ 
complained  of  an  infringement  ol  n,  patent  ob- 
tained by  the  plajndff  for  a  newly-invented  par 
burner.  '  The  alleged  piracy  having  cone  on  Iv 
more  than  four  years,  the  Master  of  the  Bofli 
dismissed  the  bill,  leaving  the  plaiiuiff  to  eatsbliib 
his  right  at  law. 

Mr.  Richards^  for  the  plaintiff  srgoe^ 
that  the  Court  might  grant  an  injunctioa  pn- 
viously  to  a  trial  of  the  legal  right,  «'  fiaiky  r. 
Taylor,*'  1  Russ.  and  MyL,  78. 

The  Lord  Coakcbllor  said  that  the  jaris- 
diction  of  the  Court  in  all  cases  of  this  descrip- 
tion was  intended  solely  to  protect  or  to  maiDtim 
the  legal  rights  of  the  parties.  Now  wboi  t 
party  came  to  the  Court  to  ask  for  its  inter- 
ference, three  courses  were  left  to  the  discreuoo 
of  the  judge  in  granting  the  rdief  which  vts 
prayed.  The  first  was  to  grant  an  injunctaoo 
simpliciter,  on  the  strength  of  the  case  made  by 
the  plaintiff  for  the  interference  of  the  Comt. 
That  was  a  course  that  might  be,  but  veiy  nidj, 
adopted,  because  it  required  a  combinatioD  d 
vtrj  strong  circumstances  to  induce  the  Coait  to 
interfere  at  once,  and  before  the  hearing  of  ^ 
cause^  with  such  a  remedy  as  an  injunction. 
The  next  course  was  to  grant  an  injunctioo,  bot 
put  the  plaintiff  on  terms  to  take  immediate 
measures  for  establishing  his  l^al  right  byifi 
action  at  law ;  and  the  third  course  was  to  gaxA 
an  injunction  at  the  hearing  of  the  cause  if  ^ 
Court  was  satisfied  that  such  a  case  was  made  oa 
affidavits  and  evidence  as  would  warraat  it  ia 
doing  so.  Mow  in  the  present  case  it  sppetfcd 
that  the  bill  was  filed  in  August^  18a5,  and  tbt 
some  time  before  that  period  the  plaintiff  knrv 
the  defendants  were  making  burners,  which  be 
considered  an  infringement  of  his  patent.  What 
course  did  he  adopt  ?  Instead  of  applying  tba 
for  an  injunction,  or  taking  steps  to  esteblish  H:s 
legal  right,  he  allowed  four  years  to  tiiKpse  before 
he  moved  to  bring  his  cause  to  a  bsHii^;  «« 
now,  when  that  cause  waa  brought  to  a  beaiiog, 
he  asked,  as  a  matter  of  course,  to  iMkV^a  pcfp 
tual  injunction.  If  the  Court  waa  aatUed  bf 
the  evidence  of  the  force  of  the  easaffide  by  ^ 
plaintiff,  it  would  be  a  sot^ael  of  4Miifa«^ 
now  far  such  a  injuncdon  wn^lm-m'^i  ^ 
the  Court  was  by  no 
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evidence,  and  particnlarly  when  it  was  recollected 
that  the  pkintifP  had  four  years  for  its  prepara- 
tion, during  the  whole  of  which  the  bill  had  been 
kept  hanging  over  the  heads  of  the  defendants* 
It  was  no  light  matter  that  such  a  bill  should  be 
so  kept,  for  it  involved  the  question  of  whether, 
at  the  hearing  the  cause,  and  a  decision  in  the 
plaintiff's  favour,  the  defendants  might  not  be 
called  on  to  account  for  the  whole  of  the  pro6ts 
made  m  the  interval  by  their  business.  Looking, 
therefore,  at  the  time  that  had  elapsed,  and  the 
nature  of  the  proceedings,  his  Lordship  could 
not  bring  himself  to  grant  any  such  injunction 
as  was  prayed,  and  he  thought  that  the  Master 
of  the  Rolls  had  come  to  a  very  sound  conclusion 
when  he  declared  that  to  grant  an  injunction  as 
a  matter  of  course  at  the  hearing,  would  be  to 
establish  a  most  inconvenient  and  improper  pre- 
cedent. It  was  a  course  for  which  it  appeared 
there  was  no  precedent,  and  his  Lordship  was 
happy  to  hear  it.  Without  expressing  any  opinion 
on  the  plaintiff's  right,  that  he  might  not  preju- 
dice any  proceedings  at  law  that  might  hereafter 
be  taken,  his  Lordship  thought  he  could  not, 
under  the  circumstances,  do  otherwise  than 
dismiss  the  appeal  with  costs,  leaving  the  plain< 
tiff  to  his  remedy  at  law,  if  he  was  advised  to 
prosecute  it. 


QUEEN'S  BENCH.- JfcTay  31. 

Sittings  in  Banco. 
Stockdalb  v.  Hansard. 

Judgment. 
(Coatinued  from  p.  248.) 

There  is  no  satisfaction  in  dwelling  on  the 
angry  contests  between  the  two  Houses  which 
ensue<l.  The  peculiarity  of  the  circumstances 
leaves  a  doubt  whether  the  law  can  be  considered 
as  settled  by  what  then  occurred.  But  even 
supposing  that  this  Court  would  be  bound  to 
remand  a  prisoner  committed  by  the  House  for  a 
contempt,  however  insufficient  the  cause  set  out 
on  the  return,  that  could  only  be  in  consequence 
of  the  House  having  jurisdiction  to  decide  upon 
contempts.  In  this  case  we  are  not  trying  the 
right  of  a  subject  to  be  set  free  from  imprison- 
ment for  contempt,  but  whether  the  order  of  the 
House  of  Commons  is  of  power  to  protect  a 
MTong-doer  against  making  reparation  to  the 
injured  man. 

When  the  judges  were  supposed  to  have 
unanimously  agreed  to  surrender  their  right  of 
examining  whatever  may  have  been  done  by  au- 
thority of  Parliament,  some  very  important  de- 
clarations by  some  of  the  most  eminent  among 
them  must  have  been  forgotten.  Lord  Chief 
Justice  WiUes  moved  the  oontnvy  nsolution: 


<^  i  declare  for  myself  that  I  will  never  be  bound 
bf  any  determination  of  the  House  of  Commons, 
against  bringing  an  action  of  conunon  law  for  a 
false  or  douUe  return,  and  a  party  may  proceed 
in  Westminster  Hall  notwithstanding  anyi  order 
of  the  House."  Wynne  v.  Middleton.  (I  Wil* 
son,  128.) 

What  was  said  by  Lord  Mansfield  in  the 
House  of  Lords,  respecting  the  privileges  of  the 
other  Houser  in  the  Middlesex  election,  is  the 
more  weighty,  because  he  was  then  upholding 
the  privilege  of  the  latter  in  election  matters. 
(Parliamentary  History,  Vol.  16,  663.)  '*  De- 
darations  of  the  law  (said  he),  made  by  either 
House  of  Parliament,  were  always  attended  by 
bad  effects;  he  had  constantly  opposed  them 
whenever  he  had  an  opportunity,  and  in  his  ju- 
dicial capacity,  thought  himself  bound  never  to 
pay  the  least  regard  to  them."  He  exemplified 
this  remark  by  reference  to  general  warrants; 
"although  thoroughly  convinced  of  their  ille« 
gality,  which  indeed,  naming  no  persons,  were 
no  warrants  at  all;  he  was  sorry  to  see  the 
House  of  Commons,  by  their  vote,  declare  them 
to  be  illegal;  it  looked  like  a  legislative  act, 
which  yet  had  no  force  or  effect  as  a  law ;  for 
supposing  the  House  had  declared  them  to  be 
legal,  the  Courts  in  Westminster  would  never- 
theless have  been  bound  to  declare  the  contrary, 
and  consequently  to  throw  a  disrespect  on  the 
vote  of  the  House.  He  made  a  wide  distinction 
between  general  declarations  of  law,  and  the 
particular  decision  which  might  be  made  by 
either  House  in  their  judicial  capacity,  on  a 
case  coming  regularly  before  them,  and  pro- 
perly the  subject  of  their  jurisdiction.  Here  " 
(that  is,  in  a  case  of  election)  '*  they  did 
not  act  as  legislators  pronouncing  abstractedly 
and  generally  what  the  law  was,  and  for  the  di- 
rection of  others,  but  as  judges  drawing  the  law 
firom  the  several  sources  from  which  it  ought  to 
be  drawn  for  their  own  guidance  in  deciding 
the  particular  question  before  them,  and  apply- 
ing it  strictly  to  the  decision  of  that  question." 

The  dispute  between  the  two  Houses  in  1 784, 
when  the  Commons  issued  a  kind  of  mandate  to 
the  treasury,  to  suspend  the  payment  of  certain 
bills,  till  the  House  should  further  direct,  was, 
in  fact,  a  struggle  between  the  two  great  parties 
in  the  country.  The  Lords,  by  a  large  majority, 
condemned  that  proceeding,  and  resolved  (as 
the  same  House  had  almost  in  the  corresponding 
terms  resolved  in  1704,8t  the  close  of  the  Ayles- 
bury case),  '^  That  an  attempt  in  one  branch  of 
the  legislature  to  suspend  the  execution  of  the 
law,  by  separately  assuming  to  itself  the  discre- 
tionary power,  which  by  an  Act  of  Parliament 
is  vested  in  any  body  of  men,  to  be  exercised  as 
they  shall  deem  expedient,  is  unconstitutional." 
The  doctrine  was  enlarged  upon  by  Lord  Thur- 
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lowy  who  spoke  of  the  resolutions  of  the  House 
of  Commons  in  tenns  preserved  by  tr&ditioa, 
which  there  might  be  impropriety  in  repeating. 
The  Commons  defended  their  resolution  by 
asserting)  that  in  fact^  it  did  not  fairly  bear  the 
import  ascribed  to  it.  Lords  Mansfield  and 
Loughborough  took  the  same  line  in  answering 
Lord  Thurlow,  both  fully  admitting  with  him, 
that  the  Commons  have  no  power  to  suspend  the 
law  by  their  resolutions.  The  former  said  that, 
'^  For  either  branch  of  the  Legislature  to  attempt 
to  nispend  the  execution  of  the  law,  was  un- 
doubtedly unconstitutional.  It  had  been  stated, 
as  a  ground  for  voting  it,  that  the  House  of  Com- 
mons had  come  to  a  resolution  militating  against 
a  dause  of  the  2 1st  of  the  King.  What  then  ? 
A  resolution  of  the  House  of  Commons  would 
not  suspend  the  law  of  the  land.  A  resolution 
of  the  House  of  Commons,  ordering  a  judgment 
to  be  given  in  any  particular  manner,  would  not 
be  binding  in  the  Courts  of  Westminster  Hall," 
('24  Parliamentary  History.) 

(To  be  continued,) 


ftnmmrr  9ltitii}tsi. 

NORTHERN  CIRCUIT.— ^m^^m*^  21. 
Liverpool. 

Before  Mr.  Baron  Maulb« 

Special  Jury. 

Blain  and  another  v.  Daniel  and 

ANOTHER. 

Commercial  Case. — Liability  of  a  Me^'can- 
tile  Agent  to  damages  for  not  implicitly 
obeying  his  orders  by  which  his  principals 
sustained  a  loss. 

The  plaintiffs  are  wholesale  tea-dealers  in  Li- 
verpool. The  defendants  are  merchants  in  Lon- 
don, having  an  agent  at  Bombay,  and  also 
engaged  as  agents  in  the  China  trade.  The 
present  action  arose  out  of  a  speculation  in  tea 
made  at  the  period  when  the  China  trade  was 
opened.  The  plaintiffs  employed  the  defendants 
to  remit  to  China  for  them  a  very  considerable 
sum  of  money  to  be  laid  out  in  the  purchase  of 
teas  of  the  following  description^  namely,  Congou, 
very  best  small  black  leaf,  strong  full  Pekoe 
flavour,  and  free  from  admixture  of  brown  and 
faded  leaf ;  Twankay,  fine  small  curled  leaf,  on 
the  bloom,  or  Hyson  skin  flavour ;  Hyson,  very 
fine  bright  wiry  blueish  leaf.  The  plaintiffs  were 
particular  in  requiring  that  the  teas  should  be  of 
the  specified  quality,  to  be  sent  home  by  Captain 
Rickets,  in  a  new  ship  then  about  to  be  kunohed, 
called  the  Ingleborough ;  and  if  teas  of  the  speci- 
fied qualities  could  not  be  obtained,  the  defend- 


ants were  at  liberty  to  return  the  money  in  nlkf 
at  nottiieF64han  16a.  to  the  pound,  or  in  good 
bills  payable  in  England.  In  1837,  the  Ingle- 
borough arrived,  and  the  teas  were  delivered  to 
the  warehouses  of  Hornby  and  Co.,  of  London, 
when  the  plaintiffs  procured  them  to  be  inspected 
by  Mr.  Brodribb,  a  tea-broker,  who  reported 
that  they  were  not  of  the  qualities  specified  in 
the  order.  They  were  then  submitted  to  the  in- 
spection of  several  other  London  tea  broken, 
who  separately  examined  them,  and  made  reports 
in  writing,  all  of  which  agreed  in  the  inadeqatte 
quality  of  the  goods.  The  deficiency  in  valoe 
was  estimated  at  j£6,950,  and  the  plaintiffs  pro- 
posed to  refer  the  question  to  any  three  London 
merchants,  and  to  abide  by  their  award.  This 
was  refused  by  the  defendants,  and  the  pliiotil& 
thereupon  put  up  the  teas  by  auction.  The  pre- 
sent action  was  brought  to  recover  the  difference 
between  the  price  which  the  plaintiffs  had  paid 
for  them  and  what  they  brought  at  the  sale. 

For  the  plaintiffs,  several  tea-brokers  spoke  to 
the  quality,  classes,  and  value  of  the  teas,  andaQ 
agreed  that  only  about  one-third  of  the  bulk 
answered  the  description  of  the  teas  ordered,  ud 
that,  in  their  judgment,  two-thirds  must  be  de- 
cidedly  rejected. 

Mr.  Alexander,  for  the  defendants,  disclaimed 
any  intention  of  un&ir  dealing  on  the  part  oi 
the  defendants,  and  insisted  that  they  bad  done 
the  best'  in  their  power.  He  contended  that  the 
instructions  given  were  not  to  ht  taken  literally, 
for  in  that  case  it  would  be  impossible  that  any 
tea  should  have  been  sent  at  all,  and  that  tk 
season  must  be  taken  into  the  account.  Thus 
when  the  very  best  congou  was  ordered,  it  viJk' 
mean  the  best  which  the  season  afforded,  aci 
which  could  be  procured.  So,  when  it  was  re- 
quired to  be  free  from  brown  or  faded  Ieaf,ii 
must  be  intended  not  to  be  absolutely  withou- 
for  that  was  impossible,  but  free,  in  a  genenl 
sense,  in  such  manner  as  to  answer  the  descrip- 
tion, not  literally,  but  according  to  the  general 
understanding  of  the  trade. 

Some  examinations  of  witnesses  in  China  vrr 
then  put  in,  and  a  witness  who  had  for  nary 
years  acted  as  a  tea-inspector  to  the  East  India 
Company,  at  Canton,  deposed  that  there  was  • 
great  difficulty  in  choosing  teas  for  purtba-^ 
The  teas  must  be  engaged,  and  money  sent  U;' 
the  country  by  the  Hong  merchants  in  the  ac- 
tumn,  before  their  arrival  at  Canton  in  the  spno^ 
and  the  only  alternative  on  their  anriTal  «».' 
that  of  rejectmg,  if  they  did  not  answer  the  (k- 
scription  piurchased ;  but  there  was  no  choice  ct 
purchasing  other  and  better  teas  in  thor  sU^^* 
The  usual  way  was  to  select  five  chests  ooi  ^  • 
every  hundred,  and  to  test  them.  Witness  per- 
formed that  office  on  the  occaaion  in  qoe&tlo^ 
but  the  season  was  a  bad  one,  and  the  whi^- 
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quantity  be  could  select  fell  far  short  of  the  order 
of  the  plainti^b.  It  was  not  an  open  market,  the 
Hong  merchants  exposed  what  they  pleased,  and 
it  was  impossihie  to  say  that  what  was  exposed 
vras  the  best,  because  better  might  possibly  be 
secretly  kept  behind.  The  best  was  done  that 
could  be  under  the  circumstances,  and  witness 
thought  that  on  the  average  it  was  a  fair  fulfil- 
ment of  the  order.  He  admitted,  however,  that 
part  of  the  tea  was  not  sufficiently  good  to  an- 
swer the  description  required. 

MiiULK,  B.  said,  that  in  his  opinion  the  in- 
sufficiency of  the  quantity  and  quality  of  the  tea 
in  the  market  at  Canton  afforded  no  defence,  as 
the  defendants  were  not  to  purchase  teas  at  all 
events,  the  very  best  if  they  could,  and  if  not, 
then  the  best  in  the  market — ^but  they  were  ex- 
pressly instructed,  in  as  plain  terms  as  could  well 
be  used,  that  if  they  could  not  get  teas  of  the  de- 
scriptions required,  not  to  send  any,  but  to  return ; 
the  money,  either  in  silk  or  in  bills;  but  he  thought 
the  measure  of  damages  should  be  the  lowest 
which  either  of  these  methods  afforded. 

Verdict  for  the  plaintiffs— damages  £6,000. 

COURT  OF  EXCHEaUERr--/ttn«  12. 
NEW  GENERAL  ORDERS. 
FORMS  OF  WRITS. 
(CoHtintiedJrom  p.  256.) 

No.  IX. 

^"^rit  of  Elegit  on  a  Dea-ee  or  Order  of  the 
Court  of  Exchequer  for  Payment  of 
Money,  Interest,  and  Costs, 

Victoria,  by  the  grace  of  God  of  the  United 
'Cingdom  of  Great  Britain  and  Ireland  Queen, 
lefcnder  of  the  faith.    To  the  Sheriff'of 
reeling. 

Whereas,  lately  in  our  Court  of  Exchequer  at 
Vestminster,  in  a  certain  cause  or  certain  causes 
^  the  case  may  be)  there  depending,  wherein 
^'B.  and  others  are  plaintiffs,  and  C.D.  and 
thers  are  defendants^  or  in  a  certain  matter  there 
epending,  intituled,  «*ln  the  matter  of  E.F."  (as 
)e  case  may  be)  by  a  decree  or  order  (as  the 
ise  may  be)  of  our  said  court,  made  in  the  said 
luse  or  matter  (as  the  case  may  be)  and  bear- 
tg  date  the  day  of  ,  it  was  ordered 

id  decreed,  or  ordered  (as  the  case  may  be) 
>at  CD.  should  pay  unto  A.B.  the  sum  of 
gether  with  interest  thereon,  after  the  rate  of 
'4  per  centum  per  annum,  from  the  day  | 

,  together  also  with  certain  costs,  as  in 
le  said  decree  or  order  (as  the  case  may  be) , 
entioned,  and  which  costs  have  been  taxed  and 
lowed  by  G.H.  Esq.,  one  of  the  masters  of 
ir  said  court,  at  the  sum  of  ,  as  appears 


by  the  certificate  of  the  said  master,  dated  the 
day  of  .  And  afterwards  the  said  A.B. 
came  into  our  said  Court  of  Exchequer,  and  ac«* 
cording  to  the  statute  in  such  case  made  and 
provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  CD.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands,  tenements,  rec* 
tories,  tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  custo- 
mary tenure  in  your  bailiwick  as  the  said  CD. 
or  any  one  in  trust  for  him  was  seized  or  pos- 
sessed of  on  the  day  of  ,  in  the  year 
of  our  Lord  ,  or  at  any  time  afterwards,  or 
over  which  the  said  CD.  on  the  said        day  of 

*  or  at  any  time  afterwards  had  any  dis- 
posing power,  which  he  might  without  the  assent 
of  any  other  person  exercise  for  his  own  benefit; 
to  hold  to  him  the  said  goods  and  chattels  as  his 

f)roper  goods  and  chattels,  and  to  hold  the  said 
ands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  na- 
ture and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  two  several  sums  of  ,  and 
,  together  with  interest  upon  the  said 
sum  of  ,  at  the  rate  of  £4,  per  centum 

per  annum,(])from  the  said  day  of  f, 

and  on  the  said  sum  of  ,  at  the  rate  afore- 

said firom   the  said  day  of  I  shall 

have  been  levied.  Therefore  we  command  you, 
that  without  delay,  you  cause  to  be  delivered  to 
the  said  A.B.,  by  a  reasonable  price  and  extent, 
all  the  goods  and  chattels  of  the  said  CD.  in 
your  bfloliwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  alt  such  lands  and  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  includ- 
ing lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure  in  your  bailiwick,  as  the  said 
CD.,  or  any  person  or  persons  in  trust  for  him, 
was  or  were  seized  or  possessed  of  on  the  said 
day  of  *  or  at  any  time  afterwards, 

or  over  which  the  said  CD.  on  the  day  of 

*  or  at  any  time  afterwards  had  any  dis- 
posing power  which  he  mi^ht,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit 
to  hold  the  said  goods  and  chattels  to  the  said 
A.B.  as  his  proper  goods  and  chattels,  and  also 
to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until  the  said  two  several 
sums  of  and  together  with  interest  as 
aforesaid,  shall  have  been  levied;  and  in  what 


*  The  day  on  which  the  decree  or  order  was  made. 

t  The  day  mentioned  hi  the  decree  or  order. 

X  llie  date  of  the  master*!)  certificate  of  taxation,  or 
if  that  were  prior  to  the  l9t  day  of  October,  1838,  say 
*«  from  the  Ist  day  of  October,  1838." 

(1)  See  1  and  2  Vict.  c.  110,  s.  17. 


Digitized  by 


Google 


S70 


New  Poitage  Bitt. 


maimer  you  shall  hare  executed  thia  our  writ 
make  appear  to  us  in  our  Court  of  Exchequer 
aforesaid  immediately  after  the  execution  thereof, 
under  your  seal  and  the  seals  of  those  hy  whose 
oath  you  shall  make  the  said  extent  and  appraise- 
ment. And  have  there  then  this  writ.  Wit- 
ness, &c. 

No.  X. 

Writ  of  Venditioni  Eioponas. 

Victoriay  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  faith,    To  the  Sheriff  of 
greeting. 

Whereas  by  our  writ  we  lately  commanded 
you  that  of  the  good  and  chattels  of  C.H,  (here 
recite  the  fieri  facias  to  the  end).     And  on  the 
day  of  ,  you  returned  to  us  in  our 

Court  of  Exchequer  aforesaid  that  by  virtue  of 
the  said  writ  to  you  directed,  you  had  taken 
goods  and  chattels  of  the  said  CD.  to  the  value 
of  the  money  and  interest  aforesaid,  which  said 
goods  and  chattels  remained  in  your  hands  un- 
sold for  want  of  buyers;  therefore,  we  being 
desirous  that  the  saia  A.B.  should  be  satisfied 
his  money  and  interest  aforesaid,  command  you, 
that  you  expose  to  sale  and  sell  or  cause  to  be 
sold  the  goods  and  chattels  of  the  said  CD. 
by  you  in  form  aforesaid  taken,  and  every  part 
thereof,  for  the  best  price  that  can  be  gotten  for 
the  same,  and  have  the  money  arising  from  such 
sale  before  us  in  our  said  Court  of  Exchequer 
aforesaid,  immediately  after  the  execution  hereof, 
to  be  paid  to  the  said  A.B.  And  have  there 
then  this  writ.    Witness,  &c. 

ABINGER, 

J.  PARKE, 

E.  H.  ALDER30N) 

J.  GURNEY, 

W.  H.MAULE. 


NEW    POSTAGE    BILL. 

2  &  3  Vict.  Cap.  LII. 

An  Act  for  the  further  Regulation  of  tlie 
Duties  on  Postage  until  tlie  Fifth  Day  of\ 
October^  One  thousand  eight  hundred  and 
forty.— \Y]th  August,  1839.] 

Whereas  it  is  expedient  that  the  present  rates 
of  inland  postage  on  letters  should  be  reduced  to 
one  uniform  rate  of  a  penny  charged  on  every 
letter  of  a  given  weight,  to  be  herejdter  fixed  and 
determined,  with  a  proportionate  increase  for 
greater  weights,  parliamentary  privileges  of  frank- 
ing being  abolished,  and  official  franking  being 
strictlv  regulated,  and  Parliament  pledging  itself 
to  make  good  any  deficiency  of  revenue  which  may 
be  occasioned  by  such  alterations  of  the  rates  of 
existing  duties :  and  whereas  it  is  expedient  and 
necessary  to  give  by  law  a  temporary  authority 


to  the  lords  of  her  Majest^a  tnttstuy  to  taketbe 
necessary  steps  to  give  effect  to  such  reductioo, 
and  to  make  orders  and  regulations  for  the  suae; 
which  reductions,  orders  and  regulations  shall  hive 
force  and  effect  to  the  fifth  day  of  October^  Osc 
thousand  eight  hundred  and  forty,  and  no  longer, 
be  it  therefore  enacted  by  the  Q.ueen*8  most  ei- 
cellent  Majesty,  by  and  with  the  advice  and  coo- 
sent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assemlM 
and  by  the  authority  of  the  law,  that  it  shall  be 
lawful  for  the  lords  of  the  treasury ^  from  tiiaeto 
time,  and  at  any  time  after  the  pasnng  of  this 
Act,  by  warrant  under  their  hands,  to  alter,  fir, 
reduce,  or  remit  all  or  any  of  the  rates  of  Bfitish 
or  inland,  or  other  postage  payable  by  law  on  tlu 
transmission  of  post  letters,  and  to  subject  sock 
letters  to  rates  of  postage  according  to  the  weigbt 
thereof,  and  a  scale  of  weight  to  be  contained  in 
such  warrant,  (without  reference  to  the  distaoce 
or  number  of  miles  the  same  shall  be  eonferedK 
and  to  fix  and  limit  the  weight  of  letters  to  be 
sent  by  the  post,  and  from  time  to  time,  bj  wl^ 
rant  as  aforesaid,  to  alter  or  repeal  any  sucb  al- 
tered  or  reduced  rates,  and  make  and  establkl^ 
any  new  or  other  rates  in  lieu  thereof,  and  (he 
time  to  time,  by  warruit  as  aforesaid,  to  appolBt 
at  what  time  the  rates  which  may  be  payable  an 
to  be  paid,  that  is  to  say,  whether  on  posting  tbe 
letter  or  on  receipt  thereof,  or  at  either  of  those 
times,  at  the  option  of  the  sender :  provided  ^ 
ways,  that  all  such  warrants  shall  be  inserted  in 
the  London  Gazette  ten  days  at  least  befit 
coming  into  operation,  and  shall  within  fouxte^ 
days  after  making  the  same  be  laid  before  b<«tr. 
Houses  of  Parliament  (if  then  sitting),  or  other- 
wise  within  fourteen  days  after  Parliament  sfaal 
meet. 

IL  And  be  it  enacted,  that  the  rates  of  po^- 
age  from  time  to  time  to  be  altered  or  redocec 
and  fixed  by  any  such  warrant  shall  be  ebariiru 
by  and  be  paid  to  her  Majesty^s  Postmaster^ 
nend,  for  the  use  of  her  Majesty,  on  all  po« 
letters  to  which  sach  warrant  shall  extend. 

IIL  And  be  it  enacted,  that  it  shall  be  kv&- 
for  the  lords  of  the  treasury,  by  warrant  nsk 
their  hands,  to  suspend,  wholly  or  in  pait,  an 
parliamentary  or  official  privil^  of  aenoiiig  ^^ 
receiving  letters  by  the  post  free  of  fos$M^  vr 
any  other  franking  piivilege  of  sajr  desnipboa 
whatsoever,  as  well  under  an  Act  poaed  in  i^ 
first  year  of  the  reign  of  her  present  MaietKy.  ^ 
tituled,  "  An  Act  for  regulating  die  aaoidBgan^ 
receiving  of  letters  and  packets  by  Ac  post  free 
from  the  duty  of  postage,"  as  mw  asj  etber 
Act  or  Acts  of  Parfiament  now  ai  %tt^  sad  t? 
make  such  regulations  fcv  Ae  Moii^'  adMRse  vi 
official  franking  as  they  alkali 44Bkill9'1 
also,  that  every  wanant  tili\mMtfllljj^^^'^ 
of  the  treasury  for  the  llWjiiklJWW  ilf^W  pslia* 
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mcntary  privilege  of  franking  shall  be  inserted  in  1 
the  London  Gazette  ten  days  at  least  before 
coining  into  operation,  and  shall,  within  fourteen  '• 
days  i^r  making  the  same,  be  laid  before  both 
Houses  of  Parliament  (if  then  sitting),  or  other- 1 
wise  within  fourteen  days  after  Parliament  shall 
meet.  | 

IV.  And  be  it  enacted,  that  it  shall  be  lawful 


lations  relative  thereto  they  may  consider  ez« 
pedient. 

VII.  And  be  it  enacted,  that  the  Commis- 
sioners of  stamps  and  taxes  shall  cause  a  separate 
account  to  be  kept  of  the  stamp  duties  arising 
under  this  Act ;  and  it  shall  be  lawful  for  the 
Lords  of  the  Treasury  and  they  are  hereby  em- 
ployed, by  warrant  under  their  hands,  from  time 


for  the  lords  of  the  treasury,  by  warrant  under  to  time  to  authorize  and  require  the  said  Commis- 
their  hands,  and  inserted  in  the  London  Gazette  sioners  of  stamps  and  taxes  to  direct  their  Rc- 
ten  days  at  least  before  coming  into  operation,  to  ceiver- General  to  pay  over  such  sum  and  sums 
suspend,  wholly  or  in  part,  the  regulations  and  '  of  money  arising  from  the  said  stamp  duties  as 
privileges  established  and  given  by  law  in  respect  |  the  Lords  of  the  Treaiiury  shall  think  proper,  to 
of  letters  sent  by  the  twopenny  post  in  London  the  Account  of  the  Receiver- General  of  her  Ma- 
and  Dublin,  and  also  by  any  penny  post,  and ,  jesty*s  Post  Office  at  the  Bank  of  England ;  and 
in  respect  of  any  other  letters  which  may  be  now  all  such  sums  of  money  which  shall  be  so  paid 
sent  by  the  post  at  a  low  or  reduced  rate  of  post-  ,  over  shall  be  held  by  the  said  last-mentioned  Re- 
age,  or  free  of  postage,  and  to  declare  and  direct  ceiver-General  subject  to  all  annuities  and  yearly 
that  all  and  every  or  any  of  such  post  letters  shall '  sums  now  charged  by  law  on  or  payable  out  of 
be  charged  and  chaigeable  with  the  like  rates  of;  the  Post  Office  revenue,  and  all  other  charges, 
postage  as  any  other  letter  transmitted  by  the  |  outgoings,  and  disbursements  to  which  the  Post 
post,  or  to  make  such  other  regulations  in  respect   Office  is  at  present  liable. 


thereof  as  in  any  such  warrant  shall  from  time  to 
time  be  expressed. 

V.  Provided  always,  and  be  it  enacted,  that 


VIII.  And  be  it  enacted,  that  the  rates  or 
duties  which  shall  be  expressed  or  denoted  by 
any  such  dies  as  aforesaid  shall  be  denominated 


it  shall  be  lawful  for  the  lords  of  the  treasury,  by  '  and  deemed  to  be  stamp  duties,  and  shall  be 
warrant  under  their  hands,  to  be  inserted  in  the  '  under  the  care  and  management  of  the  Commis- 
London  Gazette,  (which  warrant  may  be  re-  sioners  of  stamps  and  taxes  for  the  time  being ; 
scinded, varied,  or  altered,  as  they  shall  from  time  '  and  all  the  powers,  provisions,  clauses,  regula- 
te time  thinli  fit),  to  direct  that  letters  written  on  l|  tions,  directions,  fines,  forfeitures,  pains,  and 
stamped  paper,  or  enclosed  in  stamped  covers,  i  penalties,  contained  in  or  imposed  by  the  several 
or  havmg  a  stamp  affixed  thereto,  (the  stamp  in  j  Acts  now  in  force  relating  to  stamp  duties,  (so 
every  sudi  case  being  of  the  value  or  amount  in  far  as  the  same  may  be  applicable)  shall  be  of 
such  last-mentioned  warrant  to  be  expressed,  and  !i  full  force  and  effect  with  respect  to  the  stamps  to 
specially  provided  for  the  purpose  under  the  |  be  provided  under  or  by  virtue  of  this  present 
authority  of  this  Act.)  shaU,  if  within  the  limita-  !|  Act,  and  to  the  paper  on  which  the  same  shall 
tion  of  weight  to  be  fixed  under  the  provisions  of  j  be  impressed,  or  to  which  the  same  shall  be  af- 
this  Act,  and  if  the  stamp  have  not  been  used  \  fixed,  and  shall  be  observed,  applied,  enforced, 
before,  pass  by  the  post  free  of  postage,  and  also  |  and  put  in  execution  for  the  raising,  levying, 
to  require  that  every  letter  sent  by  the  post  shall  j  collecting,  and  securing  of  the  rates  or  duties 
in  the  cases  to  be  specified  in  any  such  last-  |i  denoted  thereby,  and  tor  preventing,  detecting, 
mentioned  warrant,  be  written  on  such  stamped  and  punishing  all  frauds,  forgeries,  and  other 
paper,  or  enclosed  in  such  stamped  cover,  or ',  offences  rekting  thereto,  as  fuUy  and  effectually, 
fiave  such  stamp  as  aforesaid  affixed,  or  that  in '  to  all  intents  and  purposes,  as  if  such  powers, 
default  thereof,  or  in  case  the  stamp  on  which ,  provisions,  clauses,  regulations  and  directions, 
any  letter  shall  be  written,  or  the  stamp  on  the  |  tines,  forfeitures,  pains,  and  penalties,  had  been 
cover  in  which  it  shall  be  enclosed,  or  to  which  J  herein  repeated  and  especially  enacted  with  re* 
it  shall  be  affixed,  shall  be  of  less  value  or  ference  to  the  said  last-mentioned  stamps  and 
amount  than  in  such  warrant  shall  be  expressed,  ,  rates  or  duties  respectively, 
or  shall  have  been  used  before,  such  letter  shall  |  IX.  And  be  it  enacted,  that  all  post  letters 
be  charged  and  chargeable  with  such  rate  of  post-  ,  shall  be  posted,  forwarded,  conveyea,  and  deli- 
a^e  as  such  warrant  shall  direct.  vered  under  and  subject  to  all  such  orders  and 


VI.  And  be  it  enacted,  that  it  shall  be  lawful 
for  the  Lords  of  the  Treasury  to  order  and  direct 
the  Commissioners  of  stamps  and  taxes  from 
time  to  time  to  provide  proper  and  sufficient 
dies  or  other  implements  for  expressing  and 
denoting  the  rates  or  duties  which  shall  be  di- 
rected hj  any  such  warrant  as  aforesaid,  and  to 
give  any  other  orders  and  make  any  other  regu- 


directions,  regulations,  limitations,  and  restric- 
tions, as  the  Postmaster-General,  with  the  con- 
I  sent  of  the  Lords  of  the  Treasury,  shall  from 
time  to  time  direct. 

X.  And  be  it  enacted,  that  the  penalty  which 
by  an  Act  passed  in  the  first  year  of  the  reign  of 
her  present  Majesty,  intituled  *'An  Act  for  con- 
jsolidating  the  laws  relative  to  offences  against  the 
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post  office  of  the  United  Kingdom,  and  for  regu- 
lating the  judicial  administration  of  the  post 
office  laws,  and  for  explaining  certain  terms  and 
expressions  employed  in  those  laws/'  is  imposed 
on  every  master  of  a  vessel  outward  bound  to 
Ceylon,  the  Mauritius,  the  East  Indies,  or  the 
Cape  of  Good  Hope,  who  shall  refuse  to  take  a 
post  letter  bag  delivered  or  tendered  to  him  by 
an  officer  of  the  post  office,  shall  henceforth  ex- 
tend and  apply  to  the  master  of  every  vessel  out- 
ward bound,  who  shall  refuse  to  take  a  post  letter 
bag  delivered  or  tendered  to  him  by  an  officer  of 
the  post  office  for  conveyance ;  but  every  such 
master  shall  be  entitled  to  the  same  gratuities  as 
the  master  of  any  other  vessel,  not  being  a  post 
office  packet,  conveying  letters  for  or  on  behalf 
of  the  post  office. 

XI.  And  be  it  enacted,  that  it  shall  be  lawful 
for  the  Lords  of  the  treasury  to  make  any  reduc- 
tion or  alteration  they  may  consider  expedient  in ! 
the  gratuities  allowed  by  law  to  masters  of  vessels 
for  letters  conveyed  by  them,  for  or  on  behalf  of 
the  post  office,  between  places  within  the  United 
Kingdom  and  between  the  United  Kingdom  and 
the  Islands  of  Man,  Jersey,  Guernsey,  Sark,  and 
Aldemey,  and  to  allow  any  gratuities  for  the  con- 
veyance of  letters  to  masters  of  vessels  passing  to 
or  from  or  between  any  of  her  Majesty  s  colonies  | 
or  possessions  beyond  the  seas,  if  they  shall  think 
fit,  not  exceeding  the  gratuities  payable  to  masters 
of  vessels  for  the  conveyance  of  ship  letters  firom ' 
the  United  Kingdom  to  places  beyond  the  seas.   I 

XII.  And  be  it  enacted,  that  whenever  the 
word  *' Letter"  or  ''Letters*'  is  used  in  this  Act,' 
the  same  shall  be  held  to  include  newspapers,  and 
any  other  packet,  paper,  article,  or  thing  trans- 
mitted by  the  post,  but  not  so  as  to  deprive 
newspapers  of  any  privilege  they  now  legally 
possess  of  passing  free  of  postage ;  and  that  the 
provisions  of  this  Act  shall  be  construed  accord- 
ing to  the  respective  interpretations  of  the  terms 
and  expressions  contained  in  the  said  Act  of  the 
first  year  of  the  reign  of  her  present  Majesty,  in- 
tituled ''An  Act  for  consolidating  the  laws  rela- 
tive to  offences  against  the  post  office  of  the 
United  Kingdom,  and  for  regulating  the  judicial 
administration  of  the  post  office  laws,  and  for  ex- 
plaining certain  terms  and  expressions  employed 
m  those  laws,"  so  far  as  those  interpretations  are 
not  repugnant  to  the  sulnect,  or  inconsistent  with 
the  context  of  such  provisions. 

XIII.  And  be  it  enacted,  that  wherever  the 
order,  consent,  or  direction,  or  any  other  Act  of 
the  Lords  of  the  Treasury  is  prescribed  or  re- 
quired by  this  Act,  such  order,  consent,  direction, 
or  other  Act  may  be  signified  under  the  hands  of 
the  Lords  of  the  Treasury  or  any  three  of  them. 

XIV.  And  be  it  enacted,  that  this  Act,  and  all 
warrants  issued  under  the  authority  of  the  same, 
shall  absolutdy  cease  and  determine  on  the  fifth 


day  of  October,  one  thousand  eight  hundred  and 
forty,  unless  Parliament  shall  declare  to  the  con- 
trary, except  in  respect  of  any  postage  duties 
which  may  then  have  become  payable  under  or  by 
virtue  of  this  Act,  and  of  any  proceeding  for  re- 
covery of  such  duties,  and  except  also  as  to  any 
offence  committed  against  the  provisions  of  this 
or  any  other  Act,  and  any  fine  or  penalty  incurrtd 
by  reason  of  any  such  offence,  and  any  proceeding 
for  recovery  of  any  such  fine  or  penalty,  or  for 
the  punishment  of  any  offender. 

A  V.  And  be  it  enacted,  that  this  Act  nay  be 
amended  or  repealed  by  any  Act  to  be  passed 
during  the  present  Session  of  Parliament. 


NOTICE  TO  SUBSCRIBERS. 
New  Postage  Act. 
The  Statute  7  W.  4,  and  1  Vict.  c.  35,  re- 
ferred  to  in  the  New  Act,  shall  appear  io  our 
next. 


A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to  Sab- 
scribersy  postage  free,  at  any  part  of  the  UniuJ 
Kingdom,  upon  application  to  the  Publishers. 

Annual  Subscnption,  ^1 .  1 0«.,  to  be  pud  in 
advance. 
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LEX  LOCI  DOMICILII. 

Part  II. 

In  Cases  of  Illeoitimact. 

TIjrE  will  now  consider,  1st,  Whether  the 
circamstance  of  a  British-born  subject, 
dying  domiciled  in  a  foreign  state  intestate, 
being  a  Bastard,  makes  any  and  what  dif- 
ference. 

2Ddly. — ^What  is  the  nature  of  the 
claims  of  the  Crown  in  this  country — the 
true  foundation  of  that  claim,  and  how  far 
it  affects  or  alters  the  case. 

The  laws  of  different  countries  differ  as  to 
the  disposition  of  the  personal  property  of  a 
bastardy  dying  intestate.  In  many  parts  of  the 
British  dominions,  such  property  is  appro- 
priated by  the  Lex  loci  to  various  purposes, 
and  is  not  transmitted  to  England.  In 
Ceylon^  for  instance,  a  child  by  adoption, 
succeeds  to  personalty,  in  case  of  intestacy, 
and  in  many  cases  it  goes  to  charitable  pur- 
poses. Then,  on  what  footing  does  the  right 
of  the  Crown,  to  the  property  of  bastards, 
dying  intestate  without  relations,  stand  ;  for 
we  presume  the  same  principles  must,  in  a 
^re  at  measure,  at  least,  apply  to  both  cases. 
Does  the  Crown  take,  by  the  Lex  loci  rei 
fit<Bf  by  the  Lex  loci  domicilii  of  the  owner, 
or  by  reason  of  the  personalty  belonging  to 
British-bom  subjects  ? 

That  the  Crown  does  not  take,  by  the 
Lex  loci  rei  sitiB,  we  think  is  evident, 
Vol.  II. 


because^  whenever  the  personalty  belongs  to 
aliens,  domiciled  abroad,  the  grant  passes  to 
the  personal  representative  constituted  by  the 
foreign  state;  because,  also,  (as  we  appre- 
hend,) that  a  similar  grant  would  be  made 
to  the  personal  representative  of  a  British- 
born  subject,  dying  domiciled  intestate,  and 
a  bastard,  in  one  of  our  Colonies,  where 
the  mode  of  disposing  of  the  property  dif- 
fers ;  because  gross  injustice,  would  follow, 
if  it  were  not  so ;  for  in  such  a  case,  the 
Crown  would  take  the  moiety  of  the  person- 
alty in  England,  of  a  French-horn  subject, 
dying  intestate,  and  a  bastard,  domiciled  in 
his  native  country,  where  he  left  a  widow 
and  no  children,  or  next  of  kin.  Because^ 
similar  injustice  might  happen  in  the  case  of 
a  British-born  subject,  dying  domiciled  in 
the  Colonies,  who  might  omit  to  make  a  will, 
on  the  natural  presumption  that  the  Law  of 
the  Colony  would  govern  personalty  where 
ever  situate. 

All  the  reasons  against  the  Lex  loci  rei 
sittBf  operate  against  such  a  rule,  which 
would  be  more  especially  unjust,  in  a  country 
like  England,  where  personal  property,  be- 
longing to  foreigners,  and  persons  domiciled 
abroad,  is  constantly  coming  in  the  shape  of 
ships  and  merchandize,  and  originating  in 
the  form  of  debts  of  every  description. 

Such  a  rule  would  be  in  opposition  to  the 
principles  laid  down  by  Lord  Kenyon,  as  to 
personal  property,  (a)  and  decidedly  con- 

(a)  Hunter  v.  Pottn,  ante  p.  129. 
R 
London:  Printed bp  G.  Norman,  Maiden  Lam,  Coveni Gard^ 


274 

trary  to  the  interest  and 


Ansmer  to  Problem  10,  Vol,  II, 


policy  of  this 
country,  which  has  a  large  national  debt^  as 
observed  by  Lord  Hardwickb  (V).  The 
Crown,  therefore,  does  not  take  the  per- 
sonalty of  bastards  dying  intestate,  by  the 
Lex  loci  rei  sita. 

There  is  a  strong  affirmative  ground,  how- 
ever, to  believe  that  the  Lex  loci  domicilii  of 
the  Crown  does  prevail  in  these  cases,  and 
that  the  Crown  does  in  such  cases  take,  be- 
cause the  owner  was  domiciled  here. 

In  practice,  the  Crown  always  takes  the 
personalty  of  aliens  dying  domiciled  in 
England  intestate,  bastards,  or  without  re- 
lations, and  upon  no  other  principle,  than 
that  they  died  domiciled  subjects  of  Eng- 
land. All  the  general  principles  seem  to 
shew,  that  the  title  of  the  Crown  is  founded 
in  such  cases,  upon  the  Lex  loci  domicilii  of 
the  owner. 

It  appears,  therefore,  to  us,  that  the  claim 
of  the  Crown  to  such  personalty,  extending 
to  that  of  domiciled  aliens^  must  stand  on  a 
footing  different  from  that  of  a  right,  accru- 
ing from  the  circumstance  of  the  owner 
being  a  British  born  subject.  We  cannot 
conceive  on  any  principle,  that  such  right 
can  stand  on  the  foundation,  of  the  owner 
having  been  born  a  British  subject ;  indeed, 
if  it  were  so,  we  see  no  reason  why  a  similar 
claim  should  not  be  made  to  his  personalty, 
wherever  situate. 

When  a  person  dies  in  England,  a  bastard 
and  intestate,  or  intestate,  and  without  rela- 
tions, the  Crown  takes  the  personalty  as 
ultimui  hisreSf  subject  to  the  debts  of  the 
intestate.  This  we  consider  to  be  the  right 
principle,  and  that  the  doctrine  asserted  in 
Manning  v,  Napp,  (c)  cannot  be  law. 
There  it  was  held,  that  in  case  of  an  intes- 
tate without  kindred,  the  ordinary  may 
dispose  in  pios  ustis,  but  the  usual  course  was 
for  some  one  to  procure  the  King^s  Letters 


(b)  Ripon  V.  Ripon,  Ambl.  27. 

(c)  1  Salk.  37. 


Patent,  and  then  the  ordinary  admits  the 
patentee  to  administration;  but  the  Court 
thought  this  was  rather  of  respect  than  of 
right,  and  they  denied  the  opinion  in  9  Co. 
Hensloe^s  case,  and  held,  that  administration 
originally  belonged  to  the  bishops,  and  the 
instance  of  some  lords  of  manors  was  not  a 
proof  of  the  contrary. 

{To  be  eontimted.) 


What 
rantee  ? 


PROBLEM   XVIII. 
Vol.  2. 

guarantebs. 
is  the  general   nature  of  a  goa* 


TO  THB  EDITOR  OF   THE   LEGAL  GUIDE. 

ANSWER  TO  PROBLEM  10.  VOL  II. 

Covenants  in  Leases  not  to  carry  od 
certain  Trades.  What  acts  amount  to  a 
breach  of  this  contract  ? 

The  following  cases  will  shew  the  view  the 
Courts  have  taken  in  putting  a  constructioQ 
upon  covenants  with  respect  to  trades:-* 
where  a  lessee  of  a  house  covenanted  not  to 
lease  a  shop,  yard,  or  other  thing  belongii^ 
to  the  house  to  one  who  sold  coals,  nor  tkt 
I  he  himself  would  sell  coals  there,  and  afle^ 
!  wards  he  leased  all  the  house  to  onevko 
sold  coals ;  it  was  held  that  he  had  brokfo 
the  covenant.  (Bac.  Abr.  tit  Condition  (o). 
A  covenant  in  a  lease  that  the  lessee  shall 
not  exercise  the  trade  of  a  butcher  upon  the 
premises,  is  broken  by  there  selling  raw  meat 
by  retail,  although  no  beasts  were  there 
slaughtered,  (Doe  d.  Gaskell  v.  Spry,  IBaru. 
I  &  Aid.  617.) ;  but  carrying  on  the  business 
I  of  a  retail  brewer  has  been  held  to  be  no 
breach  of  a  covenant  not  to  cany  on  the  ho- 

*  See  WoodfaU*0  Landl.  andl^a.  I^BHriM»>e<{-^' 
464.— EniTOH. 
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siness  of  a  common  brewer  or  retailer  of  |!  premises,  bj  wbich  his  lease  is  forfeited,  the 


beer.  (Simons  r.  Farren,  1  Bing.  N.  8. 126.) 
Where  the  lessee  of  a  house  and  garden 
covenanted  with  the  lessor  not  to  use,  or  ex- 
ercise, or  permit,  or  suffer  to  be  used  or  ex- 
ercised upon  the  demised  premises,  or  any 
part  thereof,  any  trade  or  business  whatso- 
ever, kc,,  without  the  license  of  the  lessor, 
and  afterwards,  and  without  the  license,  as- 
signed the  lease  to  a  schoolmaster,  who  car- 
ried on  his  business  in  the  house  and  pre- 
mises, it  was  held  that  the  assignment  was  a 
breach  of  the  covenant,  and  that  the  lessor 
was  entitled  to  re-enter,  under  a  proviso  for 
re-entry  for  non-performance  of  covenants. 
(Doe  d.  Bisk  v,  Koeling,  1  Man.  &  Selw. 
85.)  In  a  lease  of  a  house  there  was  a  co- 
venant with  a  clause  of  forfeiture  not  to 
use  or  exercise  the  trades  or  businesses  of  a 
butcher,  baker,  &c.  or  any  offensive  trade, 
without  license ;  it  was  held  that  the  house 
was  not  forfeited  by  carrying  on  any  occu- 
pation besides  a  trade  ;  and  that  it  was  not 
a  trade  to  use  the  house  as  a  private  lunatic 
asylam;  the  word  in  the  covenant  being 
applicable  only  to  a  business  conducted  by 
buying  and  selling  (Doe  d.  Wetherall  v. 
Bird,  4  Nev.  &  Man.  285.)  In  a  lease  for 
years  of  a  messuage  and  premises  in  a  public 
street,  the  lessee  covenanted  that  he,  his 
executors,  &c.  should  not  permit  or  suffer  any 
person  or  persons  to  inhabit  the  same,  who 
should  carry  on  therein  certain  enumerated 
trades  or  businesses ;  or  any  other  trade  or 
business  that  might  be,  or  grow,  or  lead  to  be 
offensive,  or  any  annoyance  or  disturbance  to 
any  of  the  other  tenants  of  the  lessor,  &c. ; 
and  the  lessee  granted  an  under-lease  of  the 
premises  (subject  to  the  like  covenant)  to 
A.  who  opened  them  as  a  public-house,  in 
the  business  of  a  licensed  victualler,  which 
was  not  one  of  the  businesses  enumerated  in 
the  covenant ;  it  was  held  that  such  an  act 
did  not  amount  to  a  breach  of  covenant. 
(Jones  V.  Thome,  3  Dowl.  &  Ryl.  152.)  If 
a  lessee  exercise  a  trade  upon  the  demised 


landlord  does  not  by  merely  lying  by  and 
witnessing  the  act  for  six  years  waive  the 
forfeiture,  as  some  positive  act  of  waiver  is 
necessary;  but  if  he  permit  the  tenant  to 
expend  money  in  improvements  to  adapt 
them  to  that  trade,  it  would  seem  that  it  is 
evidence  to  be  left  to  the  jury  of  his  consent 
to  their  being  so  occupied.  (Doe  d.  Sheppard 
V.  Allen,  3  Taunt.  78.)  Where  there  is  a 
covenant  against  carrying  on  a  particular 
trade  without  a  written  license,  the  mere 
fact  of  a  lessor's  suffering  the  tenant  to  carry 
on  one  trade  on  the  premises,  will  not  after- 
wards authorize  his  carrying  on  another 
without  a  written  license.  (Macker  v.  Found- 
ling Hospital,  1  Ves.  &  Beam.  182.) 

W.  T.  K. 


Sato  itrportjS^ 


COURT  OF  CHANCERY,  Aug.  10. 

In  RE  Markby,  a  Lunatic  deceased. 
Apportionment  Act,  4  and  5  Wm.  IV.  c.  22, 
sec.  2. — Construction  of  the  word  *<  Lease^^ 
whether  it  was  intended  to  be  a  lease  in 
writing ;  and  if  so^  what  is  the  operation 
of  the  statute  upon  a  tenancy  at  will  ?  (1.) 

A  petition  was  presented  in  this  matter  for 
the  apportionment  of  a  sum  of  JB196  between  the 
petitioner,  who  is  the  personal  representative  of 
the  lunatic,  and  another  person,  who  is  his  heir- 
at-law.  The  sum  in  question  is  the  produce  of 
the  real  estates  from  Lady  Day,  1838,  to  the 
day  of  the  lunatic's  death,  the  28  th  of  June. 
[  The  lands  were  let  by  parole  demise  from  year 
to  year,  there  being  no  wiitten  agreement  be- 
tween the  tenants  and  the  lunatic's  committee. 
Under  these  circumstances  the  application  was 
made,  under  the  2nd  section  of  the  Apportion- 
ment Act,  4th  and  5th  William  IV.,  c.  22. 

Mr.  Sidebottom  supported  the  petition,  and 
submitted  that  the  word  ''lease,"  in  that  section, 
was  not  intended  to  be  a  lease  in  writing.  A 
lease,  as  defined  in  "  Shepherd's  Touchstone^'* 
(266)  and  other  books  of  authority,  might  be  a 
demise  by  parole  as  well  as  in  writing. 

The  Lord  Chancellor  said  he  was  of 
opinion  that  all  "  rents  service  reserved  on  any. 
lease*'  must  be  qualified  by  the  words  **any 
instrument  that  shall  be  executed  after  the  passing 
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of  the  Act/' which  refer  to  such  rents  service, 
and  that  the  Legislature  intended  the  word 
•'writing"  to  follow  the  different  instruments 
mentioned  in  the  section,  and  that  **  lease,"  the 
most  worthy  of  them,  was  intended  to  be  in 
writing.     The  petition  must  therefore  be  dis- 


(1)  This  section  enacts,  that  "all  rents 
service  reserved  on  any  lease,  by  a  tenant 
in  fee,  or  for  any  life  interest,  or  by  any 
lease  granted  under  any  power,  (and  which 
leases  shall  have  been  granted  after  the 
passing  of  the  Act),  and  all  rents,  charge, 
and  other  rents,  annuities,  pensions,  divi- 
dends, moduses,  compositions,  and  all  other 
payments,  of  every  description  in  the  United 
Kingdom  of  Great  Britain  and  Ireland, 
made  payable  or  coming  due  at  fixed  pe- 
riods under  any  instrument  that  shall  be  exe- 
cuted after  the  passing  of  the  Act,  or  (being 
a  will  or  testamentary  instrument)  that  shall 
come  into  operation  after  the  passing  of  the 
Act,  shall  be  apportioned,  and  in  such  man- 
ner in  the  Act  directed. — Ed. 


ROLLS  COURT.— ^Wf7.  6. 

Davies  v.  Coleman. 
Practice'-Pleading — Whether  upon  a  BUI 
JUed  by  the  person  entitled  to  administra- 
tion of  an  Intestates  effects  before  obtain- 
ing the  letters,  such  letters  when  obtained 
pending  the  suit  wUX  ham  reference  to  the 
time  of  filing  the  Bill, 
This  was  a  bill  filed  by  the  administratrix  of 
a  creditor,  against  the  personal  representative  of 
a  debtor,  for  an  account  of  the  debtor's  estate. 
The  debt  was  £50.     The  defendant  filed  a  plea 
that  the  plaintiff  was  not  administratrix  of  the 
intestate.     The  plaintiff  filed  her  replication  to 
this  plea  on  the  8th  of  January  last,  but  her  let- 
ters of  administration  bore  date  on  the  15th  of 
January,  seven  days  after  the  replication. 

Mr.  Cooper  contended  that  these  letters  of 
administration  had  relation  back  to  the  time  of 
filing  the  bill,  in  the  same  manner  as  a  probate 
when  once  granted  bad  relation  back  to  the  tes- 
tator's death.  This  was  decided  in  Humphries 
V.  Humphries,  3  Peer  Williams,  351  (a).  When 

(a)  This  waa  a  similar  case,  but  it  should  be  ob- 


a  plea  was  replied  to,  the  only  question  between 
the  parties  was  the  question  raised  by  the  plea, 
and  here  it  extended  to  the  whole  suit.  Bcame  s 
Elements  of  Pleading,  317. 

Mr.  Koe,  for  the  defendant,  said— The  truth 
of  the  plea  was  proved  by  the  letters  of  adminis- 
tration. The  bill  stated  that  the  money  was  ad- 
vanced by  William  Tindall  ;  that  he  died  intes- 
tate in  March,  1826,  leaving  the  plaintiff, his 
widow,  surviving,  and  that  the  plaintiff  had 
taken  out  administration,  and  that  all  interest 
had  been  paid  to  the  intestate  before,  and  to  the 
plaintiff  as  administratrix  since  his  death,  down 
to  June,  1835,  but  when  the  adaiuistration  was 
produced  it  appeared  to  have  been  taken  out  after 
the  bill  was  filed.  As  it  was  not  granted  when 
the  bill  was  filed,  as  stated  in  the  bill,  the  subse- 
quent taking  it  out  after  the  objection  was  taken, 
and  the  plea  pleaded,  would  have  no  effect. 
The  letters  showed  that  the  plaintiff  was  not  ad- 
ministratrix when  the  bill  was  filed. 

Lord  Langdale  said — If  the  defendant  had  a 
substantial  defence,  and  desired  to  have  an  op- 
portunity of  putting  in  an  answer,  be  should  not 
be  precluded ;  otherwise,  there  must  be  a  decree 
for  the  plaintiff. 

An  order  was  made  for  the  common  amount. 

served,  that  tliere  the  bill  was  tmended  by  order,  afiff 
the  letters  of  administration  had  been  obtained,  tod 
they  were  charged  by  way  of  amendment  to  the  bill 
The  Lord  Chancellor  (Talbot)  having  preTionsly 
allowed  a  demurrer  to  the  bill  for  want  of  them,  ha 
Ix)rdship  observing,  that  there  could  be  no  acooaot 
taken  of  the  personal  estate  of  the  deceased,  withoat 
malcing  his  executor  or  administrator  a  purty  to  the 
bill,  as,  for  aught  appeared  to  the  contrary,  there 
might  be  debts  due  from  the  deceased,  which  in«bt 
take  up  great  part  of  the  assets ;  and  therefore  the 
administrator  must  be  made  a  party,  else  no  proper 
account  could  be  taken ;  and  if  any  account  shoald  ia 
fact  be  taken,  it  might  be  overhaled  again  when  sudi 
administration  should  be  taken  out. 

After  the  bill  was  amended,  the  defendant  pktdd 
that  the  taking  administration  was  subsequent  in  tiiar 
to  the  original  bill,  and  therefore  it  ought  toliechaitw! 
by  way  of  a  supplemental,  not  an  amended  bill ;  awi 
the  rather,  forasmuch  as  every  amendment,  thoas^ 
made  after  filing  the  original  bill,  is  fixed  to,  and  be- 
comes part  thereof;  so  that  the  bill  was  filed  by  tf 
administratrix,  as  such,  and  yet  would  appear  to  h* 
filed  before  the  administration  taken  out,  and  eocie- 
quently  before  the  right  to  sue,  commenced.  Bat  tbe 
LoRn  Chanckllor  overruled  the  plea,  ohserriiur. 
that  it  was  sufficient  that  the  administratrix  bad  ^^ 
taken  out  letters  of  administration,  whScfa,  ^^ 
granted,  rekted  to  the  time  of  the  death  <tf  the  intes- 
tate; like  the  case  where  an  executor,  before  U 
proving  the  wiU,  brings  a  bUI,  yet  hit  eiAeeq^ 
proTing  the  will  makes  such  bill  a  good  mat,  thoo^ 
theprobate  be.  after  tlie  filing  thereof;  wfcwefore  ha 
Lordship  resented  this  ptoo  as  an  ttlfeelal  dsi^,  ft^ 
held  that  the  taking  out  letters  ofaMtelitntkii 
miffht  be  charged  either  by  way  ni  iMrtimfnt  or 
amendment.— See  also  Cleland  «•  IMMs  rm- 
Chan.  64.— En. 
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ftUBEPTS  BENCH.— ilfay  31. 

Sittings  in  Banco. 

Stockdalb  v.  Hansard. 

Judgment. 
(Continued  from  p   268.) 
Nor  could  I  refrain  from  quoting  the  cha- 
racteristic trait  of  sentiment  with  which  Lord 
Erskine  remarked,  in   1810,  on  some  censure 
cast  on  Sir  F.  Burdett,  for  appealing  to  the 
law  against  the  legality   of  the   Speaker's  war- 
rant: '*  No  man  would  more  zealously  defend 
the  privileges  of  Parliament  than  he  should,  and 
he  admitted  tliat  what  either  branch  of  the  Legis- 
lature had  been  for  the  course  of  ages  exercising 
with  the  acquiescence  of  the  whole  Legislature 
would,  in  the  absence  of  Statutes,  be  evidence  of 
the  common  law  of  Parliament,  and,  as  such,  of 
the  common  law  of  the  land.     The  jurisdiction 
of  courts  rested  in  a  great  measure  upon  the  same 
foundation  ;  but  besides  that  these  precedents,  as 
applicable  alike  to  all  of  them,  were  matters  of 
grave  and  deliberute  consideration,  they  were  and 
must  be  determined  in  the  end  by  the  law.    The 
contrary  was   insisted   upon  by  the    Commons 
when  they  committed  Lord  Chief  Justice  Pem- 
berton  for  holding  plea  of  them  in  his  court ;  but 
so  far  was  he  from  considering  such  a  claim  as 
matter  of  argument  under   this  government  of 
law.  that  I  say,  advisedly,''  said  his  Lordship, 
**  that  if  upon    the   present  occasion  a  similar 
attack    was    made  upon  my  noble  and  learned 
friend  (Lord  Ellenborough)  who  sits  next 'me, 
for  the  exercise  of  his  legal  jurisdiction,  I  would 
resist  the  usurpation  with  my  strength,  and  bones, 
and  blood.     Why  was  any  danger  to  be  antici- 
pated by  a  sober  appeal  to  the  Judgment  of  the 
laws  ?     The  Judges  had  no  jurisdiction  over  the 
privileges    of  the   House  of  Commons:    they 
would  say   they  had  no  jurisdiction.     If  they 
thought  they  had,  they  would  give  a  just  deci- 
sion according  to  the  facts  and  circumstances  of 
the  case,  whatever  they  might  be.'*  (Hansard's 
Parliamentary   Debates.)     After  these  decisions 
in  our  courts,  and  these  strong  and  vehement 
declarations  of  opinion  by  some  of  the  greatest 
luminaries  of  the  law,  it  is  too  much  to  seek  to 
tie  our  bands  by  the  authority  of  all  our  pre- 
decessors. 

On  Lord  Brougham's  judgment  in  the  case  of 
Mr.  Long  Wellesley,  lately  published  by  him- 
self, and  reported  also  in  2  Mylne  and  Russell, 
^>37.  660,  for  obvious  reasons  I  shall  observe 
but  shortly.  He  adopted,  in  its  fullest  terms, 
the  resolution  expressed  by  Chief  Justice  Willes, 
and  carried  it  no  further,  though  his  form  of  ex- 
pression is  perhaps  more  striking  and  forcible. 
**  If  instead  of  justly,  and  temperately,  and 
wisely  abandoning  this  monstrous  claim,  I  had 
found  a   unanimous  resolution  of  the  House  in 


its  favour,  I  should  still — (and  it  is  this  which 
made  me  interpose  to  assure  the  learned  council 
that  I  needed  not  the  resolution  of  the  House  of 
Commons  in  favour  of  the  Court  of  Chancery) — 
I  should  still  have  steadily  pursued  my  own 
course,  and  persisted  in  acting  according  to  what 
I  knew  to  be  the  law."  A  declaration  the  more 
remarkable^  as  proceeding  from  a  judge  long 
known  as  the  champion  of  all  popular  rights,  the 
jealous  assertcr  of  all  the  reju  privileges  of  the 
House  of  Commons,  where  his  station  and  his 
services  may  be  thought  to  place  his  name  on  a 
level  at  least  with  the  greatest  of  all  those, 
either  lawyers  or  statemen,  who  have  come  after 
him  upon  the  same  stage. 

It  is  indeed  true  that  that  avowal  of  opi- 
nion was  no  more  necessary  for  the  decision, 
than  perhaps  the  discussion  of  the  Chief  Justice 
Bridgman  and  the  declared  resolution  of  Chief 
Justice  Willes.  But  would  that  circumstance 
render  the  sentiment  less  offensive,  if  it  really 
assailed  the  independence  and  dignity  of  the 
House  of  Commons?  Quite  the  contrary. 
Yet  there  was  no  committee,  no  resolution,  no 
menace. 

Two  admissions  were  madej  by  the  Attorney- 
General  in  the  course  of  his  argument  here, 
either  of  which  appears  to  me  fatal  to  his  case* 
He  very  distinctly  recognized  the  words  of  Lord 
Mansfield,  that  if  either  House  of  Parliament 
should  think  fit  to  declare  the  general  law,  that 
declaration  is  undoubtedly  to  be  disregarded, 
adding  that  it  should  be  treated  with  contempt. 
Now  such  declaration  would  be  a  proceeding  of 
the  House,  and  so  above  all  inquiry.  '.^ 

Again,  if  the  due  subordination  of  the  courts 
is  the  guiding  principle,  the  declaration,  even  if 
against  law,  by  a  superior  court,  demands  re- 
spect and  deference,  if  not  acquiescence.  But 
the  declaration  of  general  law  may  arise  in  the 
course  of  an  inquiry  respecting  privilege ;  the 
claim  advanced  by  the  report  of  the  Committee^ 
is  that  '*  the  House  is  the  sole  and  exclusive 
judge  of  the  extent  of  its  own  privileges,"  and 
the  Attorney -General  in  the  same  spirit  informed 
us  on  the  part  of  the  House  of  Commons,  of  his 
and  their  <'  confidence  that  when  we  should  be 
informed  that  the  act  had  been  done  in  the  exer- 
cise of  a  privilege,  we  should  hold  that  we  could 
no  longer  inquire  into  the  matter."  He  warned 
us  that,  this  being  a  question  of  privilege,  we 
have  no  power  to  decide  it,  and  told  us  that, 
whenever  either  House  claims  to  act  in  exercise 
of  a  power  which  it  claims,  the  question  of  pri- 
vilege arises.  But  if  the  claim  were  to  declare 
a  general  law,  the  Attorney-General  agrees  that 
no  weight  would  belong  to  it.  Clearly  then  the 
Court  must  inquire  whether  it  be  a  matter  of  pri- 
vilege or  a  declaration  of  general  law  ;  as  indis- 
putably, if  it  be  a  matter  of  general  law,  it  cannot 
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cease  to  be  so,  by  being  invested  with  the  impos* 
ing  title  of  privilege. 

The  other  concession  to  which  I  alluded  is,  that 
when  matter  of  privilege  comes  before  the  courts, 
not  directly,  but  incidentally,  they  may,  because 
they  musty  decide  it.  Otherwise,  said  the  Attor- 
ney-General, there  would  be  a  failure  of  justice. 
And  such  has  been  the  opinion  even  of  those 
judges  who  have  spoken  with  the  most  profound 
veneration  of  privilege.  The  rule  is  difficult  of 
application.  Lord  Ellenborough  and  the  Court, 
as  well  as  the  defendant  s  learned  counsel,  felt  it 
to  be  so  in  Burdett  v.  Abbot.  The  learned  re- 
port of  the  Select  Committee  states  in  direct 
terms  that  they  **  have  not  been  able  to  discover 
any  satisfactory  rule  or  test  by  which  to  ascertain 
in  all  cases  whether  the  question  of  privilege 
would  be  deemed  to  arise  directly  or  incidentally ; 
there  are  many  cases  which  might  be  decisively 
placed  in  the  one  class  or  the  other,  but  there 
may  be  also  very  many  which  cannot  be  so  as- 
signed. Your  Committee  are  of  opinion  that  the 
courts  have  no  jurisdiction  to  decide  upon  privi- 
lege either  directly  or  incidentally  in  any  sense 
inconsistent  with  the  independence  and  exclusive 
jurisdiction  of  Parliament.  If  such  a  jurisdic- 
tion did  exist  of  deciding  incidentally  upon  pri- 
vilege, uncontrolled  by  Parliament,  it  would 
lead  to  proceedings  as  incongruous  and  as  effec- 
tually destructive  of  the  independence  of  Parlia- 
ment as  if  the  direct  jurisdiction  existed,  a  con- 
sequence which,  together  with  the  extreme  un- 
certainty of  the  extent  of  the  rule,  makes  it  indis- 
pensably necessary  that  it  should  be  investi- 
gated." 

The  report  seems  to  consider  that  the  question 
of  privilege  arose  incidentally  in  the  former  trial 
between  the  parties,  and  points  out  very  serious 
inconveniences  that  may  flow  from,  according  to 
courts  of  justice,  this  power  of  deciding  inci- 
dentally. The  *' opinion  that  the  courts  have 
no  jurisdiction  to  decide  upon  privilege  either 
directly  or  indirectly,**  undergoes  some  apparent 
qualification  by  a  reference  to  the  sense  in  which 
the  words  are  used,  it  appears  that  the  courts 
had  '^  no  such  jurisdiction  in  any  sense  inconsis 
tent  with  the  exclusive  jurisdiction  of  Parlia- 
ment." I  would  not  venture  to  speak  with 
absolute  certainty  of  the  meaning  of  this  passage, 
but  I  imagine  that  a  body  which  has  no  jurisdic- 
tion to  act  in  any  sense  inconsistent  with  the 
exclusive  jurisdiction  of  another  body,  can  pos- 
sess no  jurisdiction  at  all.  I  think  then  it  must 
be  assumed,  that  the  Committee  of  the  late 
House  of  Commons  declared  that  the  courts  have 
no  jurisdiction  whatever  to  decide  even  inciden- 
tally on  any  matter  of  privilege,  their  resolutions 
having  reference  to  this  preceding  part  of  their 
report. 

Now  this  power  is  denied  to  the  courts  by 


this  report  for  the  first  and  only  time.  Even  the 
appendix  to  it,  which  being  published  by  the 
same  authority,  I  know  not  well  how  to  disjoin 
from  it,  returns  to  that  same  distinction  between 
the  direct  and  incidental  occurrence  of  questions 
of  privilege  which  the  report  and  resolutions 
appear  to  repeal.  It  were  to  be  wished  that  the 
late  House  of  Commons  had  laid  down  their  rale 
for  the  guidance  of  the  courts  in  language  less 
open  to  dispute  as  to  its  meaning,  but  we  in  this 
case  must  feel  relieved  from  all  embarrassment  bj 
the  frank  acknowledgment  of  the  Attorney-Ge- 
neral. If  then  we  may  be  under  the  obligation 
of  deciding  on  privilege,  even  though  inciden- 
tally, it  follows  that  we  have  some  knowledge  on 
the  subject,  or  at  least  the  means  of  obtaining 
that  knowledge.  The  report  takes  for  granted, 
that  if  either  House  has  actually  come  to  a  deri- 
sion  on  the  point  thus  raised,  we  should  be 
bound  to  adhere  to  it ;  and  the  Attorney-Gene- 
nd  insisted,  that  even  if  in  the  present  case  the 
question  did  but  arise  incidentally,  we  should  be 
bound  by  the  declaration  of  the  law  set  forth  by 
the  House,  in  any  formal  statement  of  its  opi- 
nion. 

Our  duty  would  then  be  to  interpret  the  law 
laid  down  by  one  House,  by  discovering  iu 
meaning.  But  after  ascertaining  it  as  best  we 
might  from  those  stores  of  parliamentary  learning, 
from  which  we  are  pronounced  to  be  excluded, 
we  might  possibly  find  that  the  other  House  (or 
the  same  House  at  another  time)  had  come  to 
an  opposite  declaration.  What  course  roust  ve 
then  take?  How  reconcile  the  discrepancy? 
Perhaps  it  may  be  said  that  the  fact<  is  not  to  be 
presumed.  1  agree  that  it  is  not ;  but  it  exists 
at  this  moment,  with  reference  to  the  legal  rights 
of  parties  in  the  matter  that  arose  in  Asbbj  r. 
White.  This  Court  could  not  decide  the  macier 
either  way,  without  overruling  what  has  been 
laid  down  either  by  Lords  or  Commons,  and 
thus  violating  the  privileges  of  Parliament  and 
rendering  ourselves  amenable  to  just  displeasure. 
But  suppose  an  entirely  new  point  to  arise, 
and  some  party  litigating  here  to  set  up  a  claiio 
of  privilege  never  heard  of  before,  as  to  which 
therefore  neither  House  had  ever  framed  a  resolu- 
tion. Since  the  courts  may  give  jndgment  on 
matters  of  privilege  incidentially,  it  is  plain  that 
they  must  have  the  means  of  arriving  at  a 
correct  conclusion,  and  that  they  may  differ  fiom 
the  House  of  Parliament,  as  Holt  and  the  Court 
of  Queen's  Bench  differed  from  the  Lords  in  the 
Banbury  case,  as  he  did  in  Paty's  case ;  as  the 
same  and  many  other  of  the  judges,  as  well  as  the 
Lords,  did  from  the  Commons  in  the  case  ot 
Ashby  V,  White ;  and  as  I  trust  evarv  court  in 
V/estminster  Hall  would  have  done,  if  an  order 
of  either  House,  purporting  to  be  made  by  virtue 
of  the  privilege  of  Parliament,  had  bottt  iwnight 
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before  them  as  a  justification  for  the  imprison- 
ment of  a  subject  of  this  free  state  for  killing 
Lord  Galway's  rabbits,  or  fishing  in  Admiral 
Griffin  s  pool. 

In  truth,  no  practical  difference  can  be  drawn 
between  the  right  to  sanction  all  things  under 
the  name  of  privilege,  and  the  right  to  sanc- 
tion all  things  whatever,  by  merely  ordering  them 
to  be  done.  The  second  proposition  differs  from 
the  first  in  words  only.  In  both  cases  the  lawj 
would  be  superseded  by  one  assembly;  and 
however  dignified  and  respectable  that  body,  in 
whatever  degree  superior  to  all  temptations  of 
abusing  their  power,  the  power  claimed  is  arbi- 
trary and  responsible,  in  itself  the  most  mon- 
strous and  intolerable  of  all  abuses. 

Before  I  finally  take  leave  of  this  head  of  the 
argument,  I  will  dispose  of  the  notion,  that  the! 
House  of  Commons  is  a  separate  court,  having 
exclusive  jurisdiction  over  the  subject  matter,  on 
which  for  that  reason  its  adjudication  must  be 
final.  The  argument  placed  the  House  herein  on ; 
a  level  with  the  spiritual  courts,  and  the  Court  of 
Admiralty.  Adopting  this  analogy,  it  appears 
to  me  to  destroy  the  defence  attempted  to  the 
present  action.  Where  the  subject  matter  falls 
within  their  jurisdiction,  no  doubt  we  cannot 
doubt  their  judgment ;  but  we  are  now  inquiring 
whether  the  subject  matter  does  fall  within  the 
jurisdiction  of  the  House  of  Commons.  It  is 
contended  that  they  can  bring  it  within  their  ju- 
nsdiction  by  declaring  it  so.  To  this  claim,  as 
arising  from  their  privileges,  I  have  already 
stated  my  answer ;  it  is  perfectly  clear  that  none 
of  these  courts  could  give  themselves  jurisdiction, 
by  adjudging  that  they  enjoy  it. 
(  To  be  continued.) 

PREROGATIVE  COURT.— /ti/y  4. 

In  the  Goods  of  Richard  Hayes. 
Nbw  Will  Act,  Sec.  11. 

Construction  of  the  term  "  Mariner"  in  this 
Section — Whether  it  compreliends  Com- 
missioned Officers  as  well  as  Common 
Seamen, 

Richard  Hayes,  the  testator,  was  a  Purser 
m  Her  Majesty's  service,  and  died  at  sea  on  the 
27th  August,  1838,  having  previously  made  his 
will,  dated  the  26th  April,  1833,  which  was 
duly  executed.  He  subsequently  made  a  codicil 
to  his  will,  dated  the  18th  January,  1838,  where- 
by he  bequeathed  all  his  property  to  his  wife, 
^e  signed  the  codicil,  but  it  bore  no  attestation. 
Ihe  New  Will  Act,  sect.  9,  declares  that  no  will 
shall  be  valid  unless  it  shall  be  in  writing,  and 
executed  as  follows.  It  shall  be  signed  at  the 
foot  or  end  thereof  by  the  testator,  or  byj 
some  other  person,  in  his  presence  and  by  his  I 
"irection,  and  such  signature  shall  be  made  and 


acknowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  time, 
and  such  witnesses  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator.  But 
sec.  11  provides  that  any  Mariner  or  Seaman 
being  at  sea,  may  dispose  of  his  personal  estate 
as  he  might  have  done  before  the  making  of  the 
Act. 

The  question  therefore  arose  here  upon  the 
unattested  codicil,  whether  a  Purser  of  a  man 
of  war  (a  Warrant  Officer)  dying  at  sea,  is  within 
the  meaning  of  the  11th  section,  as  coming 
within  the  description  of  a  "  Mariner  or  Sea* 
man." 

The  case  of  The  Earl  of  Euston  v.  Lord 
Henry  Seymour  (not  reported)  was  cited  in  the 
argument  in  support  of  the  codicil  which  related 
to  the  will  of  Admiral  Lord  Hugh  Seymour ^ 
when  Sir  fV.  Wynne  had  given  an  opinion  obiter 
that  the  will  of  an  officer  of  his  Lordship's  rank 
came  within  the  exception  of  the  23d  sec.  of  the 
Statute  of  Frauds. 

Sir  H.  Jenner  said,  that  the  question  was, 
whether  a  Purser  of  a  man  of  war  comes  under 
the  description  of  ''  Mariner  or  Seaman."  The 
only  case  of  the  kind  of  which  I  have  any  in- 
formation is  that  cited  of  the  Earl  of  Euston  v. 
Lord  Henry  Seymour,{a)  in  which,  on  reference 
to  the  notes  of  Dr,  Arnold  and  Sir  C.  Robinson, 
I  find  that  Sir  W.  Wynne  was  inclined  to  hold 
that  the  term  <*  Mariner'*  included  the  whole  pro- 
fession, because  he  did  not  know  where  to  stop. 
Some  of  the  reasons  assigned  for  the  exception 
(which  was  not  merely  to  protect  illiterate  per- 
sons) it  was  said  applied  just  as  well  to  the  Com- 
mander in  Chief,  as  to  a  common  seaman :  the 
same  emergency  might  happen  by  which  it 
might  become  necessary  for  either  person  to  dis- 
pose of  his  property  by  word  of  mouth,  and 
while  at  sea,  the  one  might  be  inops  consilii  as 
well  as  the  other.  It  is  very  difficult  where  to 
draw  the  line  of  exclusion.  Under  such  circum- 
stances, and  being  of  opinion  that  the  reasons 
for  the  exemption  applying  equally  to  the  Com- 
mander in  Chief  as  the  common  seaman,  the 
codicil  is  within  the  1 1  th  sec.  of  the  act,  the  de- 
ceased being  '<  a  Mariner  at  Sea.''  I  give  this 
opinion  according  to  Sir  W.  Wynne's  construc- 
tion, and  according  to  the  reason  of  the  thing  that 
the  term  <'  Mariner  or  Seaonan"  does  not  exclude 
auy  person  in  her  Majesty's  navy,  though  supe- 
rior officers  of  the  ship,  being  at  sea,  from  the 
1 1th  sec.  I  therefore  decree  probate  of  the  will 
and  codicil. 


(a)  Admiral  Lord  Hugh  Sf^ymour  was  Commander 
in  Chief  on  the  Jamaica  station,  and  made  a  nancu- 
pation  will,  while  residing  on  shore,  at  the  oflicial  resi-* 
dence,  by  which  reason  his  will  was  declared  invalid. 
Sir  W.  Wynne  being  of  opinion  it  could  not  be  said  that 
at  the  time  of  nuncupation  the  Admiral  was  at  sea.— 

Ed, 
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NORTHERN  CIRCUIT.— ^«^im^  26. 
LiverpooL 

Before  Mr.  Babon  Maule. 

Special  Jury. 

RuTTEii  V.  Chapman. 

Tfie  Validity  of  the  Manchester  Charter 
of  Incorporation. 

This  was  an  action  brought  against  the  Co- 
roner of  the  Municipal  Borough  of  Manchester. 
The  plaintiff  disputed  his  right  to  the  office,  by 
reason  that  the  charter  was  not  granted  upon  the 
petition  of  the  inhabitants  of  Manchester,  and 
that  they  did  not  accept  it. 

The  A  ^/omey- Genera/ appeared  for  the  de- 
fendant, and  claimed  his  privilege  to  address  the 
jury  first.  He  stated  that  the  case  rested  on  the 
Municipal  Corporation  Act,  by  which  all  who 
have  paid  poor-rates  for  the  year  before  are  bur- 
gesses. The  corporation  conducts  all  the  affairs 
of  the  borough.  A  number  of  large  towns  had 
sprung  up,  which  had  no  corporations,  accord- 
ingly by  section  141  of  that  Act,  provision  was 
made  for  granting  corporations  to  towns  so  si- 
tuated, that  if  the  inhabitant-householders  should 
petition  his  Majesty,  it  should  be  lawful  for 
his  Majesty  in  council  to  extend  to  any  inhabi- 
tants of  such  town  or  borough  the  powers  and 
provisions  of  the  Act.  It  contained  powers  and 
provisions  for  enlarging  the  means  of  the  corpo- 
rations in  England.  Before  it,  they  could  not 
raise  a  pound  for  any  purpose  however  useful. 
This  Act  conferred  a  power  to  raise  a  borough 
rate,  and  also  that  where  a  quarter  sessions  was 
held  and  a  recorder  appointed,  a  coroner  should 
be  appointed.  The  Crown  may  grant  a  corpo- 
ration, but  could  not  grant  the  power  of  raising  a 
rate;  for  this  purpose  the  act  was  necessary. 
One  of  the  places  to  which  it  was  desirable  to 
apply  this  Act  was  Manchester,  which  had  in- 
creased beyond  example,  being  now  the  second 
town  in  population  in  the  kingdom.  By  the 
Reform  Act  it  was  enabled  to  send  burgesses  to 
Parliament,  but  it  still  had  no  power  of  internal 
management.  It  consbts  of  nine  townships,  all 
under  separate  and  distinct  governments,  which 
might  have  done  very  well  under  King  Alfred, 
but  the  government  of  which  was  very  unfit  for 
the  times  of  Queen  Victoria.  In  each  was  a 
court  under  the  lord  of  the  manor,  where  the  leet 
jury  appointed  officers,  called  boroughreeves,who 
were  no  better  than  constables.  In  Manchester 
itself  were  two  boroughreeves,  named  by  the 
lord,  and  elected  by  the  leet  jury.  I'here  was  a 
separate  Act  for  police  in  almost  every  one  of  the 
nine  townships^  but  the  constables  in  one  town- 


ship could  not  pursue  a  culprit  into  anottier 
township.  This  produced  great  incouTenience. 
The  whole  constabulary  force  in  Manchester 
amounted  to  only  thirty-six,  and  distuihanea 
had  happened  in  which  the  military  were  called 
in — a  measure  always  to  be  avoided  if  possible, 
and  which  an  efficient  police  would  have  rendend 
unnecessary.  It  also  became  very  difficult  to 
to  procure  respectable  constables.  They  were 
fined,  they  disregarded  it,  and  the  whole  went 
on  with  the  utmost  difficulty.  Application  had 
been  made  to  Lord  Liverpool  on  the  subject. 
At  last,  in  1 837,  a  remonstrance  from  the  leet 
jury  stated  that  some  change  had  become  indis- 
pensable. In  consequence,  in  1838,  there  was 
a  requisition  of  respectable  rate*  payers,  signed  by 
944  persons,  addressed  to  the  boroughieeve  and 
constables,  for  the  purpose  of  having  a  public 
meeting  called,  to  petition  her  Majesty,  under 
the  Corporation  Act,  for  a  charter.  'Ilie  greatest 
pains  were  taken  that  this  should  be  a  full  and 
fair  meeting.  From  all  the  townships  all  ^at^ 
payers,  and  none  other  were  to  be  admitted,  and 
accordingly  the  meeting  took  place  on  Friday,  the 
9th  of  February,  1838,  when  all  had  an  oppor- 
tunity to  address  the  meeting,  and  give  tbeii 
votes,  and  all  who  did  not  attend  must  be  con- 
sidered to  have  assented.  The  meeting  was  dq- 
merous.  The  resolution  was  moved  and  follv 
discussed,  that  a  petition  should  be  presented  to 
her  Majesty  in  council  for  a  charter.  An  amend- 
ment was  proposed  by  a  Mr.  Rowe.  He  disap- 
proved of  the  act.  Both  the  borou^hreeve  and 
the  constables  declared  that  there  was  a  large 
majority.  Another  resolution  was  then  put,  ior 
a  committee  to  prepare  the  petition.  The  com- 
mittee was  appointe<l,  and  the  petition  prepared. 
Signatures  were  then  to  be  obtained,  and  being  i 
population  of  near  300,000  spread  over  these 
townships,  districts  were  formed,  and  genilemeo 
employed  themselves  from  that  time  tUl  the  b^ 
ginning  of  March,  in  obtaining  signatures. 
None  but  those  persons  who  paid  rates  weiv 
to  sign,  and  on  the  10th  of  March,  1 1,383  bi<i 
signed,  representing  property  to  the  value  oJ 
£315,000  a-year.  This  was  thought  sufficicnu 
I'he  petition  was  then  made  up,  and  on  the  i'2tL 
of  March,  the  petition  was  lodged.  On  the  2Ut 
of  March  an  order  was  made  that  the  petition 
should  be  considered  on  the  1 2th  of  May.  On 
the  23rd  of  April  a  counter- petition  was  pre- 
sented, which  was  in  the  course  of  preparaiicn 
from  the  9th  of  February,  till  five  weeks  after  the 
other  petition  was  presented.  The  privy  coonnl 
deputed  two  gentlemen  to  come  Aoyiin  to  Man- 
chester to  inquire.  They  made  a  report :  and  on 
the  1 5th  of  August  the  privy  council  ordered  ^ 
charter,  which  is  dated  the  23rd  o^  October, 
1 838.  Mr.  Rushton,  a  barrister,  was  appointed 
to  revise  the  burgess  list,  and  Mr.  Hyde  as  re- 
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turning  officer.  The  charter  left  the  choice  of 
mayor,  aldermen,  and  council  to  the  burgesses, 
so  that  they  nnight  all  be  the  true  representatives 
of  the  constituent  body.  On  the  28th  of  Octo- 
ber Mr.  Price,  who  had  been  appointed  for  that 
purpose,  made  up  the  lists,  and  advertised  for 
claims  and  objections,  which  were  posted,  and 
opportunity  given  to  all  parties  to  see  them. 
On  the  23rd  of  October  Mr.  Rushton  advertised 
hat  on  the  28th  of  November  he  would  revise 
ihe  list.  A  burgess  list  was  completed,  and 
handed  over  to  Mr.  Hyde,  the  returning  officer. 
He  gave  notice  for  election  of  councillors  in  the 
rarious  wards  on  the  15th  of  November.  There 
I'otcd  3,458  burgesses  in  the  election  of  coun- 
:Dlor8.  On  the  following  day  the  aldermen 
ffere  elected,  and  they  elected  the  mayor,  and 
ihus  the  corporation  was  complete.  They  ap- 
pointed a  watch  committee  to  superintend  the 
police.  They  hired  new  police  to  the  number 
)f  400.  There  were  three  townships  in  the 
Parliamentary  borough  which  were  not  in  the 
nunicipal  borough.  Five  of  the  townships  sur- 
•endcred  their  own  peculiar  police  without  diffi- 
culty. By  the  84th  section  of  the  Act,  a  notice 
)f  the  day  when  the  constables  were  to  begin  to 
let  was  to  be  put  on  the  church  doors.  The 
ownship  of  Manchester  proper  thought  fit  to 
retain  their  own  uolice.  (Mr.  Cresswell  stated 
that  Chorlton  also  dissented.)  I  understand 
that  Chorlton  depends  upon  the  new  police 
entirely  as  much  as  any  other  part  of  the 
borough.  A  petition  was  presented  by  the 
new  town  council  for  a  grant  of  quarter  ses- 
sions, which  was  successful,  and  my  honour- 
ible  and  learned  friend,  Mr.  Armstrong,  was 
ippointed  recorder.  He  tried  the  prisoners, 
ind  one  he  was  under  the  painful  necessity  of 
transporting  beyond  the  seas.  We  are  told  all 
his  was  unkwful,  and  Mr.  Armstrong  himself 
)ught  to  be  tried.  (Mr.  Cresswell.— Thej  have 
iH  at  least  actions.)  This  may  cause  a  smile 
or  a  moment,  but  it  is  a  very  serious  matter  whe- 
her  a  judge  sitting  on  the  bench  and  trying  pri- 
soners has  or  has  not  any  jurisdiction.  It  ought 
0  be  on  great  consideration,  and  some  show  of 
eason,  that  such  objections  are  raised.  On  the 
Hh  of  April,  1839,  my  client  was  appointed 
oroner  under  the  39th  section,  by  which  none 
Hould  take  inquisition  as  coroner  in  the  borough 
txcept  the  person  so  appointed.  The  defendant 
vas  appointed,  and  he  held  various  inquests,  and 
imong  others  upon  the  body  of  a  woman,  and 
m  action  was  brought  aj^ainst  him  for  that 
let.  He  is  deemed  a  wrongdoer.  There  was  a 
•harter  granted ;  there  was  a  town  council  elected; 
hey  have  appointed  him  coroner,  and  under  that 
authority  he  has  acted.  What  is  the  answer? 
The  plaintiff  says,  all  this  may  be  true,  but  this 
•liarter  was  not  granted  upon  the  petition  of  the 


inhabitants  of  Manchester;  and  there  is  not  the 
smallest  foundation  for  either  allegation.  I  pre- 
sume Mr.  Cresswell  proposes  to  enter  into  a 
scrutiny  of  the  signers  of  the  various  petitions. 
If  time  permitted,  I  should  not  object,  but  I 
should  have  strange  disclosures  to  make.  Those 
who  were  employed  by  the  opposite  party  to  pro- 
cure signatures  were  paid  by  tne  piece,  and  names, 
by  the  hundred,  purely  fictitious,  were  inserted, 
and  women,  and  people  dead  in  their  graves,  as 
persons  who  were  afraid  of  a  charter  being  granted 
to  Manchester.  With  great  submission,  this 
question  cannot  be  so  entered  into.  As  soon  as  I 
!  show  that  there  was  a  petition  duly  signed  and 
presented  I  shall  be  entitled  to  a  verdict.  How 
is  such  a  scrutiny  to  be  executed  ?  There  are 
no  means  of  taking  a  poll.  There  must  be  a 
reasonable  construction  put  upon  the  act,  and  the 
construction  T  put  upon  it  is,  that  there  being  a 
petition  which  satisfied  the  privy  council,  it  is 
impossible  now  to  inquire  which  way  the  majo- 
rity is.  If  all  the  acts  under  the  charter  are 
thus  to  be  called  in  question,  nothing  is  secure. 
What  sort  of  an  inquiry  would  it  be  ?  A  ma- 
jority of  whom  ?  All  householders  ?  Then  are 
ladies,  or  minors,  to  vote?  Are  paupers  to  vote? 
All  these  may  be  inhabitant  householders.  To 
what  district  is  this  to  be  extended?  Was  the 
Crown  ever  to  enter  into  this  scrutiny,  how  could 
it  ascertain  the  absolute  majority?  Now  the 
Crown  is  to  define  the  district  for  which  the 
charter  is  to  be  granted,  and  must  first  determine 
whether  the  charter  shall  be  granted  before  it  de- 
fines the  district.  The  advisers  of  the  Crown 
ought  to  ascertain  in  the  best  manner  they  could 
the  wants  and  wishes  of  the  people,  but  suppose 
they  did  not  do  that,  then  let  them  be  impeached 
and  punished,  but  the  charter  is  good.  If  it  is 
to  come  to  a  majority,  a  majority  of  one  is  as 
well  as  a  majority  of  500.  Are  all  acts  then  to 
be  granted  at  the  will  of  one  person,  and  how 
long  is  this  to  go  on^  for  20  or  30  years,  and 
then  all  to  be  made  void?  The  consequences 
are  most  alarming.  The  Coroner  has  the  power 
to  commit  for  felony.  Is  an  action  to  be  brought 
against  him  for  that  ?  Still  more  serious.  He 
holds  an  inquest :  a  person  is  found  by  the  jury, 
a  murderer,  [upon  which  he  may  be  tried.  May 
the  prisoner  plead  that  the  coroner  was  not  duly 
appointed,  and  is  the  charge  of  murder  to  be 
thrown  from  him  to  those  who  sent  him  for  trial  ? 
I  point  this  out  to  show  the  frightful  conse* 
quences  of  my  learned  friend's  doctrine.  Again, 
is  the  validity  of  the  borough  rate  to  be  ques- 
tioned, one  way  or  the  other?  There  are  in 
Manchester  thousands  of  persons  liable  to  this 
rate :  are  they  all  to  have  actions  against  the 
officers  who  levy  it?  Again,  the  magistrates 
have  right  to  grant  licenses  to  public-houses:  are 
they  all  to  be  void^  of  which  there  are  hundreds? 
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Are  they  all  liable  to  have  iuformations  against 
them  because  the  magistrates  had  not  proper 
authority?  Again,  as  to  the  police:  if  certain 
acts  are  gone  through,  all  the  local  police  acts  are 
determined.  Is  this  to  be  tried  thus,  or  any  of 
those  questions,  where  one  jury  may  find  one 
way  and  one  another,  and  perhaps  on  different 
evidence  ?  It  might  be  that  the  defendant  could 
give  evidence  which  would  be  sufficient  to  esta- 
blish these  things,  and  the  charter  would  then 
depend  upon  the  evidence  which  he  has  been 
prevented  from  giving.  Again,  it  is  said,  the 
petition  emanated  from  nine  townships,  and  the 
charter  is  granted  for  only  six;  but  as  there  were 
petitioners  for  all  these  six  townships,  the  Crown 
had  the  discretion  to  fix  the  boundaries  of  the 
borough.  So  much  for  the  objection  that  there 
was  not  a  proper  petition.  The  second  ground 
appears  still  less  tenable — namely,  that  the  charter 
was  not  accepted :  that  is,  that  it  was  rejected. 
The  charter  was  granted  to  an  indefinite  body, 
and  in  that  case  there  need  not  be  an  express 
acceptance ;  and  if  there  is  an  acceptance  by  a 
part,  it  is  considered  an  acceptance  in  the  whole. 
I  merely  refer  to  Mr.  Justice  Buller's  doctrine 
laid  down  in  the  King  v.  Amory,  1  Term  Rep. 
588.  So  by  Lord  Tenterden  in  the  King  v. 
Hughes,  7  Bam.  and  Cress.  717,  the  great  ob- 
jection was,  that  there  was  no  public  meeting  to 
accept  the  charter ;  and  it  was  said  that  if  there 
had  it  would  have  been  sufficient,  though  there 
was  no  acting  under  it— acting  under  it  being 
the  evidence  of  acceptance  of  the  charter.  The 
result  is,  that  if  there  be  a  public  meeting,  or  an 
acting  under  it  that  is  all  that  is  required.  Here 
every  thing  was  done  that  was  required.  Coun- 
cillors, aldermen,  and  mayor,  appointed.  The 
Crown  grants  a  commission  of  the  peace,  a  re- 1 
corder  is  appointed,  a  coroner  chosen,  a  police 
is  established,  rates  are  made ;  there  is  no  one 
act  authorized  by  the  statute  that  has  not  been 
done.  During  all  this  acting  on  the  one  side 
there  was  acquiescence  on  the  other.  Term 
after  term  went  by,  no  quo  warranto  was  moved 
for.  Things  might  go  on  in  this  way  year  after 
year,  and  then  we  might  be  told  that  there  was 
no  acceptance  of  the  charter.  | 

Daniel  Price. — I  was  constable  for  1838. 
Mr.  Ferguson  was  the  other  constable,  and  Mr. 
John  Brown  was  the  boroughreeve.  A  requi- 
sition for  a  public  meeting  was  presented  to  us 
about  the  2d  of  February,  1838.  We  entered 
the  signatures,  and  finding  it  numerously  and 
respectably  signed,  we  called  a  meeting,  which 
was  held  in  the  large  room  pursuant  to  adver* 
tisement.  We  took  great  pains  to  prevent  other 
than  rate-payers  entering.  The  room  was  full. 
Probably  four  or  five  times  the  number  in  this 
court:  there  were  upwards  of  1000  people.  It  was 
the  usual  place  of  public  meetings.     I  never  saw 


a  more  numerous  meeting.  A  resolntion  for  z 
petition  was  proposed.  Mr.  Rowe  moved  ac 
amendment  that  a  charter  should  not  be  applied 
for.  There  was  speaking  on  both  sides,  and 
every  one  was  heard  who  wished  to  speak.  Tbe 
debate  lasted  from  about  nine  till  half-past  one 
or  two  o'clock  in  the  afternoon.  We  came  to  i 
show  of  hands :  the  majority  was  for  the  charter. 
It  was  nearly  the  whole  room :  not  above  sixtj 
or  seventy  hands  were  held  up  on  the  other  side. 
We  stated  the  majority  to  be  in  £avour  of  the 
charter.  The  boroughreeve  and  the  two  ooo- 
stables  all  concurred.  There  was  then  a  reso- 
lution for  a  committee  to  prepare  the  petitioa, 
and  a  committee  was  appointed.  Our  oaiiKs 
were  put  on,  but  withdrawn,  as  it  was  necessar? 
for  us  to  hold  ourselves  independent. 

Cross-examined. — We  took  pains  to  let  ensj 
body  in.  Nearly  the  whole  were  in  favour  of  titf 
charter.  I  believe  a  great  many  others  were  io 
favour  of  a  charter,  if  it  were  obtained  by  their 
own  political  party.  I  cannot  form  a  judgmeot 
of  the  number  of  inhabitant  householders  ifl 
Manchester.  I  should  think  there  are  more  than 
1 0,000.  I  have  no  opinion  whether  there  arc 
i20,000  or  not.  I  did  not  make  out  the  burgess 
lists. 

George  Wilson. — I  attended  at  the  pabEc 
meAins^,and  was  appointed  one  of  the  committee. 
I  was  the  honorary  secretary.  It  was  appointed 
the  10th  February.  The  petition  was  prepared. 
and  it  was  ordered  that  copies  should  be  dis- 
tributed to  canvassers,  which  was  done.  On  the 
1 6th  we  met  again.  The  canvassers  were  mem- 
bers of  the  committee,  who  were  instructed  to 
obtain  signatures.  Instructions  were  handed  Uf 
them  with  the  papers  for  signature :  they  woe 
to  report  from  day  to  day  to  the  committee 
There  were  about  100  canvassers:  they  acta! 
gratuitously.  On  the  16th  February  the  coa- 
mittee  met  again  :  about  forty  were  present,  aod 
a  sub- committee  was  appointed,  called  the  ex^ 
cutive  committee,  to  superintend  the  canvassers. 
On  the  2nd  March  the  committee  met  at  the 
Town-hall,  and  resolutions  were  passed,  and  in 
order  that  as  they  had  not  received  female  sig- 
natures to  that  time,  it  was  inexpedient  to  do  so. 
On  the  9th  of  March  we  met  to  receive  the 
signatures  to  the  petition.  I  reported  the  nuis- 
hers,  and  it  was  ordered  that  the  petition  sboold 
be  closed  the  day  following,  and  an  advertisemefit 
was  inserted  in  the  papers  to  that  efiSect.  Gentle- 
men were  appointed  to  carry  the  petition  to 
London. 

Cross-examined. — ^I  have  been  twenty  ycaR 
in  Manchester.  I  have  no  notion  of  the  n&o- 
her  of  inhabitants.  There  are  34,000  rate-payen 
in  Manchester  alone,  without  the  other  tows- 
ships.  I  cannot  say  if  ladies  vole  on  cbuich- 
rates  there. 
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Richard  Coffin  examined  on  the  voir  dire. — 
I  am  a  burgess,  a  councillor,  and  an  alderman  of 
the  corporation.  The  corporation  defend  the 
action. 

The  Attorney'General  submitted  that  the 
witness  had  no  interest  in  the  suit,  and  was  com- 
petent. 

Mr.  Cresswell  argued  that  if  the  corporation 


Cross-examined.—- There  are  no  signatures 
that  I  can  speak  to  myself.  I  don't  know  if 
they  are  the  signatures  of  the  persons  they  pur- 
port to  be. 

Maulb,  B. — Mr.  Cresswell,  what  are  the 
points  you  wished  to  raise. 

The  Attorney' General  admitted  that  an  ab- 
solute majority  of  the  inhabitant   householders 


defended  the  action  they  must  pay.  and  if  the;  rate-payers,  did  not  petition,  and  that  there  were 
charter  was  not  established,  they  could  not  raise  I  in  all  more  than  double  the  number  of  the  peti- 
any  funds  as  a  corporation,  and  therefore  would  ,  tioners,  but  that  there  were  more  inhabitant 
be  personally  liable.  The  witness,  therefore,  householders  rate-payers  in  the  counter-petition 
comes  to  relieve  himself  from  a  personal  liability.  '  than  in  that  for  the  charter  he  could  not  admit. 

Mr.  Coffin^ — I  am  not  aware  that  any  indem- 1      Maulr,  B. — Let  us  have  all  the  points   in 
nity  fund  has  been  subscribed.     I  know  of  no   order. 

other  means  of  paying  the  town-clerk  except  by  1  Mr.  Cresswell. — One  point  is,  whether  a  char- 
a  rate  on  the  burgesses.  I  can't  say  how  he  is  I  ter  can  be  granted  for  a  smaller  district  than  the 
to  be  paid. — [Mr.  Cresswell  reiened  to  the  case  district  which  petitioned.  I  propose,  first  to  in- 
of  Doe  V.  Tooth,  4  Adolph.  and  Ellis. — The  I  quire  whether  the  petition  contained  a  majority  of 
Attorney- General  said  that  that  case  was  de-i  inhabitant  rate-payers,  within  the  Parliamentary 
cided  under  the  old  system,  when  corporations!  borough  of  Manchester, which  included  the  nine 
could  make  ducks  and  drakes  of  their  funds  if  |  townships ;  second,  that  more  should  sign  in 
they  pleased.] — I  attended  this  meeting :  I  never  {  favour  of  than  against  the  charter  ;  and  third, 
saw  so  numerous  a  meeting  in-doors  before.  I  that  there  should  be  a  majority  of  those  who 
moved  the  first  resolution  in  favour  of  a  petition  '  would  be  burgesses  under  the  charter  when 
for  a  charter.  Mr.  Rowe  addressed  the  meeting,  granted,  that  is,  that  a  majority  of  £10.  house- 
on  the  other  side,  I  think  for  three  quarters  of  holders  should  sign  the  petition  for  the  charter. 
an  hour,  or  more.  1  heard  the  majority  announced  I  The  A  ttorney -General  was  willing,  if  neces- 
by  the  boroughreeve  and  constables,  after  con- '  sary,  that  the  number  of  signatures  should  be 
ferring  together.  I  was  a  member  of  the  com-j  privately  inquired  into,  but  he 'wished  first  to 
mittee  subsequently  appointed.  About  1 00  can-  obtain  the  opinion  of  the  Court  whether  it  was 
vassers  were  appointed :  they  were  in  the  same  necessary  that  there  should  be  shown  to  be  a 
class  as  myself.  They  acted  gratuitously,  with ,;  majority  in  the  petition  for  the  charter,  or  at 
a  few  exceptions :  towards  the  close  a  few  were  least,  he  wished  the  opinion  of  his  Lordship  on 
paid,  chiefly  from  Chorlton  or  Medlock.     I  took '  the  question. 

a  part  in  pressing  the  petition.  I  was  in  thell  Maule,  B.  said,  the  fact  of  there  being  a 
executive  committee.  The  return  was  closed  in  j  counter- petition  made  it  a  question  for  the  jury 
the  beginning  of  March.  I  was  one  appointed  I  whether  a  majority  of  the  inhabitant  rate-payers 
to  carry  the  petition  to  London.  I  lodged  it  at  /  petitioned  for  a  charter,  but  that  the  charter 
the  Council-office,  and  saw  it  there  repeatedly  -i  was  notj  as  contended  by  the  plaintiffs,  absO' 
afterwards.  I  cannot  recollect  the  day. — (The  j^lutely  void.  He  thought,  that  if  the  counter- 
petition  was  produced.)  il  petition  did  contain  more  petitioners  inhabitant 
Cross-examined. — It  is  not  in  the  same  state  rate-payers,  or  more  of  those  who  would  be  qua- 
now  as  when  I  carried  it  It  is  torn  now.  In !  lified  to  be  burgesses,  than  the  petition  for  the 
getting  signatures  I  confined  myself  to  inhabitant  |  charter ;  the  petition^  for  the  charter  would  be 
rate-payersresidingwithin  the  municipal  borough,  -     -^  .      - 


The  petition  lay  in  my  office,  and  many  signed  it 
there.  I  can  speak  to  the  handwriting  of  many. 
I  can't  tell  how  many  I  obtained  from  persons 
whom  I  knew  personally ;  probably  from  fifty  to 
a  hundred.  There  is  a  class  of  poor  householders 
whose  landlords  pay  their  rates.  There  is  a  con- 
siderable proportion  of  them. 

Philip  Young. — I  was  head  clerk  to  the  exe 


such  an  one  as  the  Privy  Council  might  grant  a 
charter  upon ;  and  it  was  then  taken  that  the 
petition  for  the  charter  was  signed  by  some  thou- 
sands of  such  persons  as  were  authorized  to 
petition  under  the  act,  and  that  the  number  in 
neither  petition  amounted  to  a  majority  of  the 
whole.  It  was  stated  there  were  upwards  of 
48,000  persons  entitled  to  vote.  To  investigate 
these,  at  a  quarter  of  an  hour  a-piece,  would  take 


cutive  committee.     I  had  a  number  of  clerks  !>  1*2,000  hours,   which,  at  eleven  hours   a-day, 
under  me.     The  sheets  were  brought  to  the  office  !  would  take  somewhere  about  three  years  and  a 


by  the  con  vassers  or  by  the  chairman.  I  re- 
ceived above  120  sheets,  104  names  to  a  sheet. 
Some  sheets  were  not  filled.  There  were  in  all 
eleven  thousand  six  or  seven  hundred  names. 


half. 

It  was  finally  agreed  that  the  Judge  should 
put  on  his  notes  the  whole  number  of  persons 
entitled  to  vote ;  that  the  petition  for  the  charter 
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contained  3,000  or  4,000  genuine  petitioners ; 
and  that  the  counter- petition  contained  a  greater 
number.  On  that  the  Judge  ruled  that  the 
Privy  Council  could  grant  a  charter  on  such  a 
petition,  on  the  understanding  that  a  verdict 
should  pass  for  the  defendant,  and  that  Mr.  Cress- 
well  would  tender  a  bill  of  exceptions. 

The  jury  then  returned  a  verdict  for  the  de- 
fendant, subject  to  the  opinion  of  the  Court  above 
on  the  points  raised. 

NEW  POSTAGE  ACT  (a). 

This  new  Statute  is  merely  an  addenda  to 

the  following — 

1  Vict.  Cap.  XXXVI. 

An  Act  for  consolidating  the  Laws  relative 
to  Off^enees  against  the  Post  Office  of  the 
United  Kingdom^  and  for  regulatina  the 
judicial  Administration  of  the  Post  Uffice 
LawSy  andfor explaining certainTerms  and 
Expressions  employed  in  those  Laws. — 
iVlthJuhj,  1837.] 

Whereas  an  Act  was  passed  in  the  present 
Session  of  Parliament,  intituled  "  An  Act  tore- 
peal  the  several  laws  relating  to  the  Post  Office ;" 
be  it  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  i 
authority  of  the  same,  that  on  the  day  on  which 
the  recited  Act  shall  come  into  operation  this 
Act  shall  come  into  operation  for  making  provi- 
sion respecting  offences  against  the  Post  Office, 
and  the  judicial  administration  of  the  Post 
Office  laws. 

II.  And  for  preventing  any  breach  of  the 
privilege  conferred  by  the  Post-office  Acts  on 
the  Postmaster-general  for  the  benefit  of  the 
public  revenue,  be  it  enacted,  that  every  person 
who  shall  convey  otherwise  than  by  the  post  a 
letter  not  exempted  from  the  exclusive  privilege 
of  the  Postmaster-general  shall  for  every  let- 
ter forfeit  five  pounds,  and  every  person  who 
shall  be  in  the  practice  of  so  conveying  letters 
not  so  exempted  shall  for  every  week  during 
which  the  practice  shall  be  continued  forfeit  one 
hundred  pounds  ;  and  every  person  who  shall 
perform  otherwise  than  by  the  post  any  services 
incidental  to  conveying  letters  from  place  to 
place,  whether  by  receiving  or  by  taking  up  by 
collecting,  or  by  ordering  or  by  despatching,  or 
by  carrying  or  by  re  carrying  or  by  delivering  a 
letter  not  exempted  from  the  exclusive  privilege 
of  the  Postmaster-general,  shall  forfeit  for  every 
letter  five  pounds,  and  every  person  who  shall  be 

(a)  Ante,  p,  270. 


in  the  practice  of  so  performing  any  such  iod- 
dental  services  shall  for  every  week  daring  vbidi 
the  practice  shall  be  continued  forfeit  one  hoir 
dred  pounds ;  and  every  person  who  shall  sendi 
letter  not  exempted  from  the  exclusive  pniile^c 
of  the  Postmaster -general  otherwise  thau  by  tk 
post,  or  shall  cause  a  letter  not  so  exempted  to  Ix 
sent  or  conveyed  otherwise  than  by  post,  or  siu!! 
either  tender  or  deliver  a  letter  not  so  exempt  is 
order  to  be  sent  otherwise  than  by  post,  M 
forfeit  for  every  letter  five  poundb,  and  erery 
person  who  shall  be  in  the  pracdce  of  comniitt- 
ing  any  of  the  Acts  last  mentioned  shall  fcr 
every  week  during  which  th^  practice  shall  be 
continued  forfeit  one  hundred  pounds;  vsl 
every  person  who  shall  make  a  collection  of  ex- 
empted letters  for  the  purpose  of  conveying  ff 
sending  them  otherwise  than  by  the  post,  or  W 
the  post,  shall  forfeit  for  every  letter  five  pooni; 
and  every  person  who  shall  be  in  the^  practice  el 
making  a  collection  of  exempted  letters  for  either 
of  those  purposes  shall  forfeit  for  every  week  dor- 
ing  which  the  practice  shall  be  continued  ose 
hundred  pounds:  and  be  it  declared,  that  tk 
term  post  shall  herein  include  all  post  coroman:- 
cations  by  land  or  by  water  (except  by  outward- 
bound  vessels  not  being  employed  by  or  nnckr 
the  Post-office  or  the  Admiralty  to  carry  [k^ 
letters);  and  the  above  penalties  shall  be  ic- 
curred  whether  the  letter  shall  be  sent  siiiglj<* 
with  any  thing  else,  or  such  incidental  scrnce 
shall  be  performed  in  respect  to  a  letter  eithe: 
sent  or  to  be  sent,  singly  or  together  with  sce» 
other  letter  or  thing ;  and  in  any  prosecution  ty 
action  or  otherwise  for  the  recovery  of  any  su«a 
penalty  the  onus  shall  lie  upon  the  party  Y^' 
cuted  to  prove  that  the  Act  in  respect  of  whic^ 
the  penalty  is  alleged  to  have  been  incurred  was 
done  in  conformity  to  the  Post-office  laws. 

III.  And  l(jB  it  enacted,  that  every  pcr^oa 
being  either  the  master  of  a  vessel  inward-b^nni 
or  one  of  the  officers,  or  one  of  the  crew,  of  J 
passenger  thereof,  who  shall  knowinglv  haTetff 
letter  in  his  possession  not  exempted  from  th« 
privilege  of  the  Postmaster-general,  after  t^ 
master  shall  have  sent  any  part  of  his  ship's  ut- 
ters to  the  Post-office,  shjdl  forfeit  for  every  k**^ 
five  pounds ;  and  whether  the  letter  be  in  ^ 
baggage  or  on  the  person  of  the  offender,  5'' 
otherwise  in  his  custody,  it  shall  be  held  to  be  Bj 
his  possession  ;  and  every  such  person  who  shat 
detain  any  such  letter  after  demand  made,  eitb^ 
by  the  officer  of  the  customs  or  by  a  person  au- 
thorized by  the  Postmaster-gcnml  to  demsra- 
ship's  letters,  shall  forfeit  for  every  letter  tcr. 
pounds. 

IV.  And  for  preventing  the  abme  of  any  p 
vilege  by  the  Post-office  AcU  coidcanfd  of  sec<l- 
ing  letters  or  papers  free  of  poste^  or  <t  *  ^ 
duced  rate  of  postage,  wberebf  ^  P«t-rf« 
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revenue  may  be  defrauded,  be  it  enacted,  that 
every  person  who  shall  send  or  cause  to  be  sent  a 
banker  s  parcel,  wherein  or  upon  the  cover  whereof 
there  shall  be  a  writing  or  communication,  or  any 
things  other  than  negociable  notes,  contrary  to  the 
Post-ofljce  laws  or  the  regulations  of  the  Post- 
master-general, shall  forfeit  two  hundred  pounds; 
and  every  franking  officer  or  other  person  autho- 
lixed  by  virtue  of  their  office  to  frank  official 
letters  who  shall  unlawfully  superscribe  a  letter 
as  belonging  to  his  office  or  department  which 
does  not  concern  the  business  thereof,  shall  for 
the  first  offisnce  forfeit  one  hundred  pounds,  and 
for  the  second  offence  shall  forfeit  the  like  sum, 
and  be  dismissed  from  his  office  ;  and  every  per- 
son having  the  command  of  a  ship  or  vessel,  or 
regiment  or  corps  or  detachment,  who  is  autho- 
rized to  write  his  name,  and  the  name  of  the 
ship,  or  of  the  vessel,  or  of  the  regiment  or  corps 
detachment,  commanded  by  him,  upon  a  single 
letter  from  a  seaman  or  soldier  privileged  to  send 
his  letter  at  a  reduced  rate  of  postage,  who  shall 
wilfully  write  his  name  upon  a  letter  that  is  not 
from  and  on  the  private  concerns  only  of  such 
seamen  or  soldier  so  privileged,  shall  for  every 
such  offence  forfeit  ^^^  pounds  ;  and  every  per- 
son not  having  at  the  time  the  command  of  the 
ship  or  Tessel,  or  regiment  or  corps  or  detach- 
ment to  which  a  seaman  or  soldier  so  privileged 
belongs,  who  shall  write  his  name  upon  a  letter 
in  order  that  the  same  may  be  sent  at  a  lower 
rate  of  postage  than  by  law  established,  shall  for 
every  such  offence  forfeit  five  pounds  ;  and  every 
person  who  shall  procure  a  seaman  or  soldier  to 
obtain  the  signature  of  his  commanding  officer 
to  a  letter  to  be  sent  by  the  post  which  shall  not 
be  on  the  private  concerns  of  such  seaman  or  sol- 
dier, and  every  such  seaman  or  soldier  who  shall 
obtain  the  signature  of  his  commanding  officer 
upon  a  letter  which  shall  not  be  firom  such  sea- 
man or  soldier,  and  upon  his  own  private  concerns 
only,  in  order  to  avoid  the  payment  of  the  rates 
of    postage  by  law  established,  shall  for  every 
such   offence  forfeit  five  pounds ;  and  every  per- 
son who  shall  wilfully  address  a  letter  to  such 
seaman  or  soldier  having  the  privilege  of  receiv- 
ing his  letters  at  a  reduced  rate,  which  shall  be 
intended  for  another  person,  or  which  shall  be 
concerning  the  affairs  of  another  person,  with 
intent  to  evade  the  payment  of  the  rate  of  pos- 
tage  by  law    established,  shall  for  every  such 
ufFence  forfeit   five  pounds;  and  every   person 
who  shall,  with  intent  to  evade  any  duty  of  pos- 
tage,   Csilsely  superscribe    a  letter   as  being  the 
owner  or  the  charterer  or  the  consignee  of  a 
vessel  conveying  the  same,  or  as  the  owner  or  the 
shippor  or  the  consignee  of  goods  shipped  in 
such  vessel,  shall  for  every  such  offence  forfeit 
tjn  pounds. 

V.    And  for  the  preventioQ  of  the  abuse  of  the 


privilege  of  sending  newspapers  free  by  the  post, 
or  at  a  reduced  rate,  be  it  enacted,  that  every 
person  who  shall  inclose  or  cause  or  procure  to 
be  inclosed  in  a  newspaper  to  be  sent  by  the 
post,  or  under  the  cover  thereof,  any  letter  or 
paper  or  thing,  and  every  person  who  shall  print 
or  cause  to  be  printed  any  words  or  communica- 
tion, either  upon  any  such  newspaper  after  the 
same  shall  have  been  published,  or  upon  the 
cover  thereof,  or  who  shall  put  or  cause  to  be 
put  any  writing  or  marks  either  upou  the  news- 
paper or  upon  the  cover  thereof,  other  than  the 
name  and  address  of  the  person  to  whom  it  shall 
be  sent,  and  every  person  who  shall  knowingly 
either  send  or  cause  to  be  sent  by  the  post,  or 
who  shall  either  deliver  or  tender  in  order  to  be 
sent  by  the  post,  a  newspaper  in  respect  of  which 
any  one  of  the  offences  herein-before  mentioned 
shall  have  been  committed,  shall  for  every  such 
offence  forfeit  treble  the  duty  of  postage,  com- 
puted by  weight  and  by  distance,  as  if  the  paper 
in  respect  of  which  the  offence  was  committed 
were  a  letter,  such  postage  to  be  recoverable  as 
postages  not  exceeding  in  amount  twenty  pounds 
are  recoverable  ;  or  he  shall,  except  in  those 
cases  in  which  the  said  newspaper  or  cover  shall 
only  have  marks  thereon,  and  not  in  writing,  at 
the  option  of  the  Postmaster-general,  be  prose- 
cuted as  for  a  misdemeanour,  and  shall  suffer 
punishment  accordingly. 

VI.  And  for  compelling  the  observance  of  the 
provisions  of  the  Post-office  laws  relating  to  the 
conveyance  of  ships  letters,  be  it  enacted,  that 
every  master  of  a  vessel  outward-bound  to  Cey- 
lon, the  Mauritius,  the  East  Indies,  or  the 
Cape  of  Good  Hope,  who  shall  refuse  to  take  a 
post  letter  bag  delivered  or  tendered  to  him  by  an 
officer  of  the  Post-office  for  conveyance,  shall 
forfeit  two  hundred  pounds ;  and  every  master  of 
a  vessel  who  shall  open  a  sealed  letter  bag  with 
which  he  shall  have  been  intrusted  for  convey- 
ance a  letter  or  any  other  thing  shall  forfeit  two 
hundred  pounds;  and  every  master  of  a  vessel 
who  shall  not  duly  deliver  a  letter  bag  with  the 
contents  at  the  Post-office  on  his  arrival  in  port, 
without  wilful  or  unavoidable  delay  after  his  ar- 
rival shall  forfeit  two  hundred  pounds ;  and  every 
person  to  whom  letters  may  have  been  intrusted 
by  the  master  of  a  vessel  to  bring  on  shore  who 
shall  break  the  seal,  or  in  any  manner  wilfully 
open  the  same,  shall  forfeit  twenty  pounds ;  and 
every  master  of  a  vessel  who  shall  refuse  or  wil- 
fully neglect  to  make  the  declaration  of  having 
delivered  his  ship's  letters  to  the  Post-office,  as 
required  by  an  Act  of  the  present  Session,  inti- 
tuled |n  Act  for  the  Regulation  of  the  Duties 
of  Postage,  shall  forfeit  fifty  pounds ;  and  every 
collector,  comptroller,  or  officer  of  the  customs 
who  by  the  said  Act  is  required  to  prohibit  any 
vessel  reporting  until  the  requisites  of  such  Act 
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shall  have  been  complied  with,  who  shall  permit 
such  vessel  to  report  before  the  requisites  of  such 
Act  shall  have  been  complied  with,  shall  forfeit 
fifty  pounds ;  and  every  master  of  a  vessel  (not 
having  been  able  to  send  his  letters  ashore  pre- 
vious to  his  arrival  at  the  port  where  the  vessel 
is  to  report)  who  shall  break  bulk  or  make  entry 
before  all  letters  on  board  shall  be  sent  to  the 
Post-office  shall  forfeit  twenty  pounds ;  and 
every  master  of  a  vessel,  or  any  other  person  on 
board  any  ship  liable  to  the  performance  of  qua- 
rantine, who  shall  neglect  or  refuse  to  deliver  to 
the  person  or  persons  appointed  to  superintend 
the  quarantine  all  letters  m  his  possession,  shall 
forfeit  twenty  pounds. 

VII.  And  whereas  post  letter  bags  and  post 
letters  are  sometimes  lost  or  delayed  by  the 
carelessness  or  other  misconduct  of  the  persons 
having  charge  of  the  same ;  be  it  therefore 
enacted,  that  every  person  employed  to  convey 
or  deliver  a  post  letter  bag  or  a  post  letter  who 
shall  whilst  so  employed,  or  whilst  the  same 
shall  be  in  his  custody,  care,  or  possession,  leave 
a  post  letter  bag  or  a  post  letter,  or  suffer  any 
person,  not  being  the  guard  or  person  employed 
for  that  purpose,  to  ride  in  the  place  appointed 
for  the  guani  in  or  upon  any  carriage  used  for 
the  conveyance  of  a  post  letter  bag  or  post  letter, 
or  to  ride  in  or  upon  a  carriage  so  used  and  not 
licensed  to  carry  passengers,  or  upon  a  horse  used 
for  the  conveyance  on  horseback  of  a  post  letter 
bag  or  a  post  letter,  or  if  any  such  person  shall 
be  guilty  of  any  act  of  drunkenness,  or  of  care- 
lessness, negligence,  or  other  misconduct,  whereby 
the  safety  of  a  post  letter  bag  or  a  post  letter 
shall  be  endangered,  or  who  shall  collect  or  re- 
ceive, or  convey  or  deliver,  a  letter  otherwise 
than  in  the  ordinary  course  of  the  post,  or  who 
shall  give  any  false  information  of  an  assault  or 
attempt  at  robbery  upon  him,  or  who  shall  loiter 
on  the  road  or  passage,  or  wilfully  mis-spend  his 
time  so  as  to  retard  or  delay  the  progress  or  ar- 
rival of  a  post  letter  bag  or  a  post  letter,  or  who 
shall  not  use  due  and  proper  care  and  diligence 
safely  to  convey  a  post  letter  bag  or  a  post  letter 
at  the  rate  of  speed  appointed  by  and  according 
to  the  regulations  of  the  Post-office  for  the  time 
being,  being  thereof  convicted,  shall  forfeit 
twenty  pounds. 

VIII.  And  to  prevent  obstructions  opposite 
the  General  Post-offices  in  London  and  Dublin, 
be  it  enacted,  that  no  hackney  carriage  shall 
stand  or  ply  for  hire  opposite  the  General  Post- 
office  in  Saint  Martin's-le- Grand,  London,  or  the 
General  Post-office  in  Sackville-street,  Dublin, 
or  any  part  thereof  respectively ;  and  that  every 
driver,  or  any  person  having  the  management  of 
any  hackney  carriage,  who  shall  permit  the  same 
to  stand  or  ply  for  hire  opposite  either  of  the 
said  Post-offices,   shall   forfeit  for  every   such 


offence  five  pounds ;  and  for  the  purposes  of  ihk 
provision  every  carriage  with  two  or  more  wheels. 
whatever  may  be  the  form  or  construction  d 
such  carriage,  or  the  number  of  persons  whicL 
the  same  shall  be  calculated  to  convey,  or  tbc 
number  of  horses  by  which  the  same  shsll  bt 
drawn,  shall  be  a  hackney  carriage  within  tb« 
meaning  of  this  Act,  and  in  all  proceedings  a 
law  or  otherwise,  and  upon  all  occasions  what- 
soever it  shall  be  sufficient  to  describe  it  by  the 
term  hackney  carriage ;  aud  every  hawker,  uevs- 
vender,  or  idle  or  disorderly  person,  who  sbli 
stop  or  loiter  on  the  flaj?way  or  pavement  oppo- 
site the  General  Post-office  in  Saint  Martin V]^ 
Grand,  London,  or  in  Sackville-street,  Doblis. 
or  any  part  thereof  respectively,  shall  forfeit  for 
every  such  offence  five  pounds. 
'  Ia.  And  be  it  enacted,  that  every  toll  coUectoi 
or  receiver,  or  other  person  employed  to  receiv: 
the  tolls  or  rates  at  a  turnpike  gate  or  bar  erected 
upon  a  highway,  bridge,  or  post-road,  and  e?ery 
person  who  shall  have  the  care  of  a  gate  ofi 
walled  town,  or  the  custody  of  the  keys  of  stidi 
gate,  who  shall  demand  toll  for  any  person  or 
horse  or  carriage  going  for  or  conveying  or  em- 
ployed to  go  for  or  carry  a  mail,  or  who  ^bali 
not  permit  the  mail  to  pass  without  delay,  or  who 
shall  wilfully  delay  or  obstruct  the  mail  at  or  in 
passing  a  turnpike  gate  or  bar,  or  a  gate  of  i 
walled  town,  shall  tor  every  such  offi?nce  forfeit 
five  pounds ;  and  every  ferryman  or  other  persc^. 
employed  to  receive  the  tolls  or  rates  at  a  fern 
who  shall  demand  any  such  toll  for  any  sucb 
person,  horse,  or  carriage,  or  who  shall  nou 
within  the  space  of  fifteen  minutes  after  demiod 
made,  convey  the  mail  (if  it  be  possible  or  safe 
i  to  do  so)  across  such  ferry  to  the  usual  landing* 
'place,  shall  for  every  such  offisnce  forfeit  B^e 
pounds. 

X.  And  be  it  enacted,  that  no  deputy,  office:, 
or  agent  of  the  Postmaster-general  travelling  vitb 
a  mail  shall  pay  for  passing  or  repassing  a  feny 
within  any  of  her  Majesty's  colonies  or  doroinioos 
in  North  America,  but  the  ferryman  at  eteiT 
such  ferry  shall  forthwith  on  demand  convtr 
over  every  such  deputy,  officer,  or  agent  withoot 
any  payment  for  the  same,  on  pain  of  forfeiting 
for  every  offence  five  pounds,  to  be  recovered  ia 
any  court  of  record  within  any  of  the  provinces 
or  colonies  in  North  America  by  bill,  plaint,  or 
information,  wherein  no  essoign,  protection,  ^ 
wager  of  law  shall  be  allowed,  one  moiety  thereof 
to  her  Majesty,  towards  the  support  of  tbe 
government  of  the  said  provinces  and  the  cod- 
tingent  charges  thereof,  and  the  other  moiety  to 
the  Postmaster  general  who  shall  an*  and  pro 
secute  for  the  same,  together  with  foS  eosts  of 
suit. 

XL  And  be  it  enacted,  that  eveiy  penoQ  who 
shall  aid,  abet,  or  counsel  or  pneim  the  corn- 
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mission  of  an  offence  which  is  by  the  Post-office 
Acts  punishable  on  summary  conviction  shall,  on 
conviction  before  a  justice  of  the  peace,  sheriff, 
sheriff-substitute,  steward,  or  steward- substitute 
in  Scodand,  be  liable  to  the  same  forfeiture  "and 
punishment  to  which  a  principal  offender  is  by 
the  Post-office  Acts  made  liable. 

XII.  And  be  it  enacted,  that  all  pecuniary 
penalties  imposed  by  the  Post-office  Acts  may 
be  sued  for  and  recovered,  with  full  costs  of  suit, 
by  any  person  who  shall  inform  and  sue  for  the 
same,  in  any  of  her  Majesty's  courts  of  record  at 
Westminster  for  any  offence  committed  in  Eng- 
land, Wales,  or  Berwick-upon-Tweed,  and  in  her 
Majesty's  court  of  session  in  Scotland  for  any 
offence  committed  in  Scotland,  and  in  any  of  her 
Majesty's  courts  of  record  in  Dublin  for  any 
offence  committed  in  Ireland ;  and  the  proceeding 
may  be  either  by  action  of  debt,  or  by  bill  or 
plaint  or  information,  wherein  no  essoign,  pro- 
tection, or  privilege,  nor  more  than  one  impar- 
lance, shall  be  allowed ;  and  where  the  offence 
shall  be  committed  in  the  British  Isles,  or  in  any 
other  parts  of  her  Majesty's  dominions,  such 
penalties  may  be  recovered  in  any  of  the  royal  or ; 
superior  courts  of  such  isles,  or  other  parts  of, 
her  Majesty's  dominions,  by  all  the  proceedings, ' 
irays,  and  means  by  which  penalties  are  there 
recoverable.  I 

XIII.  And  be  it  enacted,  that  any  justice  of 
•he  peace  having  jurisdiction  where  the  offence 
shall  be  committed  may  hear  and  determine  any 
>fience  against  the  Post-office  Acts  which  may 
iubject  the  offender  to  a  pecuniary  penalty  not 
exceeding  twenty  pounds ;  and  any  such  justice 
ihall,  upon  information  given  or  complaint  made 
)cfore  him,  summon  the  party  accused,  and  also . 
he  witnesses  on  either  side,  to  be  and  appear 
>efore  him,  or  before  any  other  justice  of  the  i 
leace,  at  a  time  and  place  to  be  appointed  for , 
hat  purpose :  and  either  on  the  appearance  of 
he  party '  accused,  or  in  default  thereof,  the 
ustice  present  at  the  time  and  place  appointed  for 
uch  appearance  may  proceed  to  examine  into 
he  matter  of  fact,  and  upon  due  proof  made 
hereof  by  voluntary  confession  of  the  party,  or 
J  oath  of  one  witness  or  more,  may  give  judg- 
ment for  the  plaintiff  or  complainant,  or  for  the 
efendant,  and  if  for  the  plaintiff  or  complainant 
uch  justice  may  award  and  issue  out  his  warrant 
:>r  the  levying  of  the  penalty  adjudged,  together 
ith  the  costs  and  expenses  of  such  proceeding, 
nd  also  the  costs  and  expenses  of  such  warrant, 
nd  of  levying  the  same  on  the  goods  of  the 
ffender,  and  may  cause  sale  to  be  made  of  such 
oods  in  case  they  shall  not  be  redeemed  within 
ve  days,  rendering  to  the  party  the  overplus  (if 
ny) ;  and  where  goods  of  such  offender  cannot 
e  found  sufficient  to  answer  the  penalty,  and , 
H  such  costs  and  expenses,  the  justice  shall 


commit  the  offender  to  the  common  gaol  or  house 
of  correction,  there  to  remain  for  any  time  not 
less  than  three  calendar  months  and  not  exceed- 
ing six  calendar  months,  if  the  full  penalty  im- 
posed by  the  Post-office  Acts  for  the  offence  of 
which  such  offender  shall  have  been  convicted 
shaU  amount  to  the  sum  of  twenty  pounds,  unless 
such  penalty  and  all  such  costs  and  expenses 
shall  be  sooner  paid ;  and  if  the  person  convicted 
shall  find  himself  aggrieved  by  the  judgment  of 
any  such  justice,  he  may  appeal  against  the  same 
to  the  justices  of  the  peace  at  the  general  or 
quarter  sessions  of  the  peace  for  the  county  or 
place  within  which  the  offence  shall  be  committed 
which  shall  be  held  next  after  the  expiration  of 
ten  days  from  the  day  on  which  such  conviction 
shall  have  been  made,  of  which  appeal  notice  in 
writing  shall  be  given  to  the  prosecutor  or  in- 
former seven  clear  days  previous  to  the  first  day 
of  such  sessions,  and  such  justices  at  sucn 
sessions  may  examine  witnesses  upon  oath,  and 
finally  hear  and  determine  such  appeal ;  and  in 
case  the  judgment  of  the  justice  shall  be  affirmed, 
the  justices  at  such  sessions  may  award  and  order 
the  person  appealing  to  pay  such  costs  occa- 
sioned by  such  appeal  as  to  them  shall  seem 
meet :  Provided  always,  that  no  person  convicted 
before  a  justice  shall  be  permitted  to  appeal 
against  such  conviction,  unless  within  five  days 
next  after  such  conviction  made  be  shall  enter 
into  a  recognizance,  with  two  sufficient  sureties, 
before  such  justice,  to  enter  and  prosecute  such 
appeal,  and  to  pay  the  amount  of  the  penalty 
and  costs  in  which  he  shall  have  been  convicted, 
and  also  to  pay  such  further  costs  as  shall  be 
awarded  in  case  such  conviction  shall  be  affirmed 
on  the  hearing  of  such  appeal:  Provided  also,  that 
no  such  proceedings  so  to  be  had  or  taken  shall 
be  quashed  or  vacated  for  want  of  form,  or  for 
any  error  or  mistake  which,  in  the  judgment  of 
the  Court,  has  not  a  tendency  to  mislead  the 
defendant,  or  shall  be  removed  by  certiorari, 
suspension,  advocation,  or  reduction,  or  by  any 
other  writ  or  process,  into  any  superior  or  other 
court  or  jurisaictiou,  any  law  or  usage  to  the 
contrary  notwithstanding. 

XIV.  And  be  it  enacted,  that  the  justice  of 
the  peace  before  whom  a  person  shall  be  con- 
victed of  an  offence  against  the  Post-office  Acts 
may  mitigate  the  penalty  imposed  in  cases  where 
such  justice  shall  see  cause  so  to  do;  provided 
that  all  reasonable  costs  and  charges  incurred  in 
prosecuting  for  such  offence  shall  be  always 
allowed  over  and  above  the  sum  to  which  tne 
penalty  shall  be  mitigated. 

XV.  And  be  it  enacted,  that  all  pecuniary 
penalties  incurred  under  the  Post-office  Acts, 
which  shall  be  sued  or  prosecuted  for  or  recovered 
by  or  in  the  name  of  a  person  other  than  her 
Majesty's  Attorney-General  in  England,  her  Ma- 
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jesty's  Attorney-General  in  Ireland,  or  her  Ma- 
jesty's Advocate  for  Scotland,  or  the  Solicitor  to 
the  Post-o£Bce,  or  any  other  officer  of  the  Post- 
office  in  England,  Ireland,  or  Scotland  respect- 
ively, shall  respectively  be  distributed  and  divided 
in  manner  following;  (that  is  to  say,)  one  moiety 
thereof  to  her  Majesty,  and  the  other  moiety 
thereof,  with  full  costs  of  suit,  to  the  person 
who  shall  inform  and  sue  or  prosecute  for  the 
same ;  and  all  such  pecuniary  penalties  as  afore- 
said which  shall  be  sued  ana  prosecuted  for  and 
recovered  by  or  in  the  name  of  the  above-named 
officers  shall  be  applied  to  the  use  of  her  Majesty : 
Provided  always,  that  the  Postmaster-general, 
at  his  discretion,  may  give  all  or  any  part  of  such 
penalties  or  shares  of  penalties  belonging  to  her 
Majesty  as  rewards  to  any  person  who  shall 
have  detected  such  offences,  or  given  information 
which  may  have  led  to  the  discovery  thereof  or 
to  the  conviction  of  the  offenders. 
(To  he  continued.) 


REVIEW  OF  NEW  BOOKS. 

2^  Hanb  Book,  being  a   Guide  to  the 
Chancebt  Judges'    Opinions — of   the 
peculiarities   and  faults    of   the   various 
decisions  and  reports  in  CukvCEnr J  Bank- 
ruptcy, and  Parliament,  both  English 
and  Irish,  nnth  subjects  and  Index.     By 
Oeoroe   Farren,  Jud.    Esq.   Chancery 
Barrister,   of  Lincoln's  Inn.      London: 
John  Richards  and  Co.,  Law  Booksellers, 
194,  Fleet-street    1839. 
A  correct  book  or  index  of  this  nature  has 
been  much  wanted  by  barristers  to  lead  them 
at  once  to  over-ruled   cases  and  unsound 
decisions.    The  author  says  in  his  preface : — 

It  often  happens,  in  the  rapidity  of  argument 
in  Court,  or  in  the  hurry  of  business,  that  cases 
are  cited  and  carry  the  judgment;  of  which  cases 
it  cannot  be  supposed  that  the  opposing  counsel, 
or  the  judge,  is  at  the  moment  aware  how  far 
they  have  been  over-ruled  or  shaken  ;  and  this 
little  treatise  is  intended  as  a  Hand  Book,  which 

^being  in  the  advocate's  bag,  or  at  hand,  enables 
him  at  once,  when  a  case  is  cited,  (by  reference 

'merely  to  the  name,  as  in  a  pocket  dictionary,) 
to  see  how  to  deal  with  such  cases  when  shot  off 
against  him ;  so  also  at  consultation ;  so  also  in 
more  deliberate  business  at  chambers. 

It  is  very  evident  that  the  author  has  gone 

through    much    labour    in    collecting  the 


materials  for  this  work,  and  he  desen^es  great 
credit  for  the  manner  in  which  he  has  put 
them  together.  We  do  not  hesitate  in  say- 
ing'that  it  is  an  acquisition  to  the  profes- 
sion; every  practical  man  will  find  the 
Hand  Book"  a  valuable  assistant. 


INSOLVENT  DEBTORS'  COURT. 

Sittings. 

This  Court  will  sit  on  Wednesday  next,  the 
4th  September,  to  take  Bail  Cases.  When  the 
Court  will  sit  again  has  not  been  determined  opon. 


NOTICE  TO  CORRESPONDENTS. 

A  Constant  Reader. — We  must  be  con- 
sistent ;  and  therefore  cannot  comply  with  joor 
wishes. 


NOTICE  TO  SUBSCRIBERS. 

The  Postage  Act  will  be  concluded  ueii 
week,  and  will  be  followed  in  the  subsequent 
numbers  by  the  Metropolitan  Police  Aa. 
We  stand  pledged  not  to  issue  any  Number  a:  a 
greater  price  than  sixpence  ;  or,  baring  so  nmc!) 
matter  on  hand,  we  should  publish  a  Supplemtnti 
and  we  cannot  afford  to  do  so  gratis. 


This  day  is  puhUsfied^  price  4s.  to  be  conumd 
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LEX  LOCI  DOMICILII. 

Part  II. 
In  Cases  of  Illegitimacy. 
T^HAT  is  the  nature  of  the  claims  of 
the    Crown    in  thii    country.      The 
true  fonndation  of  that  claim ;  and  how  far 
it  afFects  or  alters  the  case. 

By  what  law  is  the  question  to  be  tried  ? 
whether  any  one  else  can  make  a  title  to  the 
personalty  or  not  ? — By  the  law  of  the  Lex 
!oci  rei  sit4B,  or  by  the  law  of  Lex  loci  do- 
nidlU  of  the  owner? 

The  Crown  takes  then,  not  as  a  forfeiture^ 
or  in  that  case  the  creditors  would  have  no 
egal  claina,  but  as  ultimus  hmrea^  subject 
3  the  claims  of  creditors. 

The  Crown  must  pay  all  these  claims, 
bereby  recognizing,  that  the  property  is 
able  to  the  same  burthens  as  other  personal 
roperty,  and  that  it  only  takes  when  no 
ther  title  can  be  made. 

Mr.    Krskine   in   his    Institutes,     L.  3, 
'.  lOf  S.  5,  well  describes  this  right,  as  it 
slongs  to  the  Crown  in  Scotland. 
He  says,  '*  If  a  bastard  die  without  lawful 
issue,   therefore,   the   King  takes  up  his 
succession  by  the  necessity  of  law,  in  the 
character  of  last  heir.     Hence,  it  appears, 
that  bastardy  is  a  proper  species  of  uUimus 
haeresy  the  Crown  succeeding,  because  the 
bastard  has  no  aguates  to  claim  his  suc- 
cession. 
Vol.  n. 


*'  The  Crown's  right  too  is  precisely  the 
<^  same  in  Bastardy  as  in  the  other ;  it  com- 
^'  prebends  the  universitas  bonorum  of  the 
'*  deceased.  It  cannot  be  hurt  by  a  deed  of 
"  death- bed.  Skene  voce  bastardus:  Cr. 
"  lib.  2  Dieg.  18,  8.  14. ;  St.  B.  T.  12,  s.  7. 
•*  The  same  methods  must  be  pursued  by  the 
'^  King  to  make  good  his  interest  in  the  suc- 
'*  cession.  On  the  other  hand  the  estate 
"  which  accrues  to  the  Crown,  is  in  both 
*'  cases  subjected  to  the  same  diligence  of 
**  creditors,  and  to  the  same  burdens:  the 
"  widow  ex.  gr,  is  entitled  to  her  legal  pro- 
"  visions  of  terce  and  jtis  relictm  in  both — 
^*  for  the  donataire  has  no  better  than  a  right 
"  of  succession,  since  he  is  assignee  by  the 
**  King,  whom  the  law  looks  upon  as  suc- 
'*  cesser:  and  the  legal  provisions  of  widows 
'*  cannot  be  hurt  by  any  right  of  succession 
"  whether  legal  or  testamentary/* 

This  is  well  worthy  of  observation,  for  if 
the  owner,  though  a  Scotchman  and  a  bas- 
tard, had  been  domiciled  out  of  Scotland,  in 
England  for  instance,  his  deed  made  on  his 
death-bed  would  convey  the  property  ;  which 
shews  that  the  right  of  the  Crown  is  founded 
on  the  lex  domicilii  of  the  owner  and  not  on 
his  birth-place. 

The  King  then  takes  only  because  all 
other  titles  fail;  he  takes  the  residue  to 
which  no  title  can  be  made ;  and  here,  it  may 
be  observed,  that  he  takes  not  the  reality  in 
the  first  instance,  for  that,  would  go  to  the 
immediate  lord,  and  only  to  the  Crown  in 

8 
L^mimslPnntfdh  O,  Norman,  UMtn  /4UM>  CMm#  Gortffn . 
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failure  of  such  lord;  and  this  also  shews, 
that  the  Crown,  does  not  take,  by  reason  of 
the  owner,  being  British  born,  but,  by  reason 
of  all  other  titles  under  the  iex  loci  domicilii 
of  the  owner  failing. 

But  when  it  is  said  that  the  King  shall 
take  as  ultimiis  hwres^  because  no  one  else 
can  make  a  title  to  the  property,  by  what 
law  is  the  question  to  be  tried  whether  any 
one  else  can  make  a  title  to  the  personalty  or 
not  ?  By  the  law  of  the  hx  loci  rei  tUm  or 
the  law  of  the  lex  loci  domicilii  of  the  owner. 
If  we  have  not  misunderstood  the  purport 
of  all  the  authorities  we  have  referred  to, 
this  inquiry  must  be  settled  by  the  lex  loci 
domicilii  of  the  owner. 

The  disposition  of  the  personalty  of  an  in- 
testate bastard  is  just  as  much  the  creation  of 
the  lex  locii  domicilii  as  the  distribution  of 
the  personalty  of  a  person  dying  legitimate 
with  relations. 

The  mode  of  disposition  alters  not  the 
principle :  We  therefore  think  that  the  Lex 
loci  domicilii  of  the  owner,  giving  the  per- 
sonalty of  the  intestate  to  the  widow,  to  the 
relations,  to  the  Government,  or  to  charity, 
or  in  whatever  way  it  may  operate,  is 
equally  to  be  the  rule  ;  and,  that  in  the  case 
supposed  the  King  does  not  take  as  uUimus 
JuBreSy  because  the  law  which  governs  the 
subject  matter,  is  the  lex  loci  domicilii  of  the 
owner,  and  that  law  has  created  another 
title. 

Lord  Mansfield,  in  Megit  v.  Johnson, 
Doug.  547.,  held  the  same  opinion  as  con- 
tra-distinguished from  that  of  Manning  v. 
Napp.  His  Lordship,  in  that  case  said, 
"  Suppose  LoDe  had  been  a  bastardy  or 
being  legitimate,  had  died  without  any  next 
of  kin,  the  King  in  such  case,  would  have 
taken,  as  ultimus  hcei^es,  but  subject  to  the 
debts  of  the  intestate.  See  also  Price  v. 
Parker,  1  Lev.  157.;  Offley  v.  Best,  Id. 
186. ;  Ravenscroft  v.  Ravenscroft,  Id. 
305.'' 

{Tob9  continued,) 


PROBLEM  XIX. 
Vol.  2. 

Trusts. 
What  is  a  Simple  Tbust? 


TO   THE   EDITOR   OF   THE    LEGAL   GUIDE. 

ANSWERS  TO  PROBLEMS  12  asd  18. 
VOL.  II. 

What  is  the.  general  nature  of  a  gua- 
rantee ? 

I.  A  Guarantee  may  be  defined  an  agree- 
ment (a)  in  writing  to  be  responsible  for  the 
debt  or  engagements  of  another  person  (b)  in 
the  event  of  his  default. 

II.  The  basis  upon  which  the  superstmc- 
ture  of  the  law  of  guarantees  in  its  present 
state  has  been  raised  is  the  fourth  section  of 
the  Statute  of  Frauds,  29  Car.  2,  e.  3. 
Omitting  such  portions  as  come  not  withio 
the  present  subject,  the  section  in  question 
runs  as  follows. 

III.  No  action  shall  be  brought  .... 
whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  the  debt,  defauli, 
or  miscarriage  of  another  person  ....  on- 
less  the  agreement,  or  some  memorandooi. 
or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  law- 
fully authorised. 

IV.  The  earliest  and  very  obvious  distinct 
tion  laid  down  by  the  Courts  was  betwe^s 
the  continuing  and  non-continuing  liabilitr 
of  the  person  originally  chargeable.  Tbe 
words  of  the  statute  are,  "  to  answer  the 
debt  of  another  person."     Now,  unless  tk 

(a)  It  is  usually  defined  "  a  promise/*  ^c.,  but  tbf> 
word  agreement  is  more  correct.  Se«  the  otKcrratke* 
(post)  on  the  case  of  Wain  o.  Warlters. 

(6)  It  also  seepu  unnecessary  to  encumber  tbe  d€fiQH 
tion  with  the  words  *'  for  whioh  (driit)  that  othv  k- 
mains  liable,"  as  the  word  debt  conaotta  contiiiaiEii: 
liability,  as  explained  {post)  ia  the  eaaa  of  BirkmTT 
V.  Darnell. 


Digitized  by 


Google 


Answers  to  ProNems 

liability  of  tlie  party  originally  cbargeable 
continues,  it  would  not  be  hid  debt,  but  be- 
comes the  debt  of  the  party  answering,  and 
as  such  does  not  come  within  the  meaning 
of  the  statute,  and  of  course  need  not  be  in 
writing. 

y.  The  case  in  which  this  distinction  is 
first  to  be  found  is  that  of  Birkrayr  r.  Da- 
niell(c)  The  words  of  the  judgment  per 
totam  curiam  are :—  **  If  two  come  to  a 
Bhop  and  one  bnys,  and  the  other  to  gain  him 
credit  promises  the  seller,  *  if  he  does  not  pay 
you  I  miU^'  this  is  a  collateral  undertaking, 
and  void  without  writing  by  the  Statute  of 
Frauds.  But  if  he  says,  '  let  him  have  the 
goods,  I  will  be  your  paymaster^  or  *  I 
funtt  see  you  paicTy  this  is  an  undertaking  as 
for  himself,  and  he  shall  be  intended  to  be 
the  very  buyer,  and  the  other  to  act  but  as  his 
servant.** 

VI.  It  may  not  unfrequently  happen  that 
where  there  has  been  merely  a  verbal  pro- 
mise, an  attempt  may  be  made  to  charge  the 
supposed  surety  as  a  principal  under  an 
averment  that  he  undertook  to  pay  as  for 
himself.  This  it  must  be  obvious  will  gene- 
rally be  a  question  of  fact  which  must  be  left 
to  a  jury  whose  duty  it  will  be  to  take  into 
consideration  all  the  circumstances  of  the 
case,  (rf) 

VII.  This  continuing  liability  of  the  party 
liable  in  the  first  instance,  the  Courts  have 
ever  since  held  to  be  an  essential  feature  of 
a  guarantee  ;  (e)  and  where  that  liability  has 
ceased,  or  has  become  extinguished  by  the 
new  promise,  the  statute  has  been  held  not  to 


{e)  1  Salk,  37. 

(d)  Keate  v.  Temple,  I  B.^  P.  158.  '*  Ifit  appear  by 
the  books  of  tbe  plaintiff  that  he  did  not  originally 
give  credit  to  the  defendant,  it  will  be  strong  bat  not 
conclosiye  evidence  that  he  was  treated  as  a  surety 
only."     lb. 

(e)  Forth  v.  Stanton,  1  Wms.  Saund.  211,  and  the 
notes  thereto,  in  which  numerous  subsequent  cases  ar 
giTen ;  and  see  Rothery  v.  Curry,  B.  N.  P.  281,  and 
Kirkbara  v.  Martyr,  2  B<  &  A. 613. 


12  and  18,  Vol.  II.  881 

apply.  In  GkK>dman v.  Cha8e,(/)  for  example, 
the  defendant  promised  to  pay  the  debt  of 
another  in  consideration  that  the  plaintiff 
would  discharge  his  debtor  out  of  custody,  he 
having  been  arrested  under  a  writ  of  Capias 
ad  satisfaciendum.  It  was  held  that  this 
promise  did  not  come  within  the  statute, 
because  the  debtor's  liability  ceased,  by  his 
discharge,  at  the  moment  the  defendant's 
commenced,  hence  he  did  not  **  promise  to 
answer  the  debt  of  another,"  but  in  point  of 
fact  contracted  a  debt  of  his  own.  (g)  Where 
a  defendant  agreed  verbally  to  purchase  the 
debt  of  another  for  lOi.  in  the  £1.  and  so 
extinguished  the  debtor's  liability,  it  was  held 
that  it  need  not  be  in  writing.  (&) 

yill.  The  next  point  which  the  Courts 
were  called  upon  to  decide,  arose  in  the  well 
known  case  of  Wain  v.  Warlter8,(t)  where 
the  meaning  of  the  word  agreement  as  used  in 
the  statute  came  to  be  fiilly  discussed.  An 
agreement  it  was  held  was  not  a  mere  naked 
promise  by  one  person.  An  agreement 
clearly  reqaires  the  concurrence  of  two  per- 
sons, and  therefore  must  comprehend  a  con- 
sideraiion  as  well  as  a  promise,  A  mere 
promise  is  in  fact  only  half  an  agreement, 
and  therefore,  although  reduced  to  writing, 
does  not  satisfy  the  statute.  In  Wain  v. 
Warlters,  the  words  of  the  instrument  were  as 
follows: — 

Mess.  Wain  &  Co. — I  will  engage  to  pay 
you  by  half-past  four,  this  day,  fifty-six 
pounds  and  expenses  on  bil  to  that  amount 
on  J.  Call.  John  Warlters. 


(/)  1  B.  &  A.  297. 
[g)  For  further  cases  of  non-continuing  or  extinguished 
liability  of  the  original  party;  see  Castling  r.  Aubert, 

2  East.  325.;    Thomas  o.  Cook,  8  B.   &  C.  728.; 
Adams  o.  Dansey,  6  Bing.  510. ;  Bird  v.  Gammon, 

3  Bing.  N.  C.  883. 

{h)  Anstey  v.  Marden,  1  N.  R.  124.  For  farther 
cases  within  the  statute  see  Winkworth  v.  Mills,  2  Bap. 
484.;  Thompsons.  Bond,  1  Camp.  4.;  Fish  v.  Uoteh- 
inson,  2  Wils.  94. 

(i)  5  Bast  10. 
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IX.  In  the  judgment  delivered  by  Mr 
Justice  Grose,  the  import  of  the  word  agree 
nient  is  fully  discussed,  but  as  the  substance 
of  that  judgment  is  compressed  in  what  is 
stated  above,  nothing  more  need  be  said  than 
to  refer  the  reader  to  the  report  at  full. 

X.  An  instrument  similar  to  the  above 
came  before  the  Court  of  King's  Bench  in 
the  case  of  Saunderis  v.  Wakefield,(t)  wherein 
the  judgment  in  Wain  v.  Warlters  was  con- 
firmed. In  Hawes  v.  Armstrong  the  words 
were,  '•  I  forward  to  you  the  Bills,  &c. 
which  I  doubt  not  will  meet  due  honour,  but 
in  default  thereof  I  will  see  the  same  paid." 
Here,  there  is  clearly  nothing  beyond  a  mere 
naked  promise,  no  consideration  appears  on 
the  instrument,  yet  in  the  case  of  Boehm  o. 
Campbell,(7)  a  similar  guarantee  was  held  to 
be  good,  on  the  ground  that  here  was  an  im- 
plied consideration;  but  Boehm  v.  Campbell 
is  now  an  over  ruled  ca9e.(^) 

(To  be  continued.) 


(i)  4  B.  &  A.  60G.  The  instrument  was  as  follows: 
"  Mr.  Wakefield  will  engage  to  pay  the  bill  drawn  by 
Pitman  in  fmour  of  Stephen  Saanden." 

(J)  8  Taunt.  679. 

(k)  For  further  confirmation  of  the  above  doctrine  see 
the  following  cases :— Jenkins  o.  Reynolds,  3  B.  &  B. 
14.;  Morley  r.  Boothby,  3Bing.  107..;  Whitcomb  » 
Lees,  SBing.  84.;  Cole  v.  Dyer,  1  C.  &  J.  461.; 
Buflbell  V.  Be?an,  1  Bing.  N.  C.  103. ;  Ellis  v.  Levy: 
ib,  767.  in  note ;  James  v.  Williams,  5  B.  &  Ad.  1 109. ; 
In  Pace  v.  March,  1  Bing.  916.  a  consideration  was 
implied  as  in  Boehm  v,  Campbell,  but  like  that  case 
Pace  r.  March  is  now  ovevnded. 


%ab)  ilrtiorijS* 


7. 


VICE-CHANCELLOR'S  COURT.—^tt^. 
Rbn9Haw  V,  Bbandb. 

Piracy. — Injunction. — Whether  the  Court 
will  interfere  by  Injunction  to  restrain  the 
sale  of  a  new  work,  parts  of  whi4:h  had  been 
piratically  taken  from  anotlter  work  tluit 
had  become  unsaleable. 

Mr,  K.  Bruce  f  for  the  plaintiff  (a  bookseller), 
for  an  injunction  to  restrain  Mr.  Brande,  the 
chemist,  and  his  bookseller,  (rom  continuing  to 
publish  a  work  called  the  **  Dictionary  of  Materia 
Medica  and  Practical   Pharmacy,"  which  was 


alleged  to  be  a  piracy  from  a  work  written  many 
years  before  by  him  called  the  *^  Manual  of 
Pharmacy/'  and  originally  sold  to  Mr.  Under- 
wood, the  bookseller,  for  £500.  The  copyright 
had  since  become  by  assignment  the  property  of 
the  plaintiff,  who  had  pubiished  a  third  edition 
of  the  work,  but  becoming  in  1 83*5  very  much 
prejudiced  by  the  appearance  of  a  new  edition  of 
the  '*  LfOndon  Pharmacopodia,"  an  application 
was  made  by  the  plaintiff  to  Mr.  Bninde  to  write 
a  supplement  for  the  <*  Manual,"  who  declined 
it.  on  the  ground  that  he  was  engaged  in  a  new 
and  comprehensive  work  on  the  same  sabject. 
This  work  had  since  been  pabliahed  under  the 
title  of  *'  A  Dictionary  of  Pharmacy/'  but  it  was 
alleged  by  the  plaintiff  to  be  pirated  from  the 
'*  Manual,"  which  the  defendant  hadaold  to  him, 
to  the  extent  of  above  one-third  of  the  whole 
matter^  and  to  be,  in  fact,  nothing  more  than  a 
fourth  edition  of  the  original  work.  Mr.  Brande. 
on  the  other  hand,  contended  that  the  **  Manual 
of  Pharmacy"  having  become  entirely  oseless  by 
the  publication  of  a  new  edition  of  the  ^*  London 
Pharmacopoeia,"  his  new  work  could  not  pre* 
judice  the  sale  of  the  copies  on  hand,  which  were 
quite  unsaleable,  whether  his  dictionary  were 
published  or  not.  He  also  contended  that  the 
matter  alleged  to  have  been  pirated  was  ex  traded 
from  several  well  known  medical,  chymicai,  atid 
botanical  authors,  whose  works  were  common 
property. 

The  Vice-Chancbllor  said  the  case  appeared 
unlike  any  he  ever  remembered ;  because,  tnougfa 
he  was  satisfied  in  his  own  mind  a  gocxl  deal  ot 
the  matter  introduced  into  the  defendant's  book 
I  had  been  substantially  (in  the  sense  of  piratically) 
I  taken  from  the  *<  Manual  of  Pharmacy,"  yet  it 
I  was  attended  with  this  extraordinary  cinctim- 
stance,  that  the  "  Manual,"  by  the  pobUeatioia  c£ 
the  *^  London  Pharmacopoeia,"  had  become  an 
unsaleable  work.  Then  the  Court  was  asked, 
on  behalf  of  the  unsaleable  work,  to  interfere  by 
injunction  to  prevent  the  sale  of  a  new  work,  the 
only  objection  to  which  was,  that  parts  of  it  were 
the  same  a3  the  one  which  had  become  uosak* 
able.  Upon  the  question  of  the  quantity  of 
matter  pirated,  his  Honour  referred  to  a  passage 
of  Lord  Eldon's  judgment  in  Mawman  v.  Tegg  (a  i, 
in  which  his  Lordship  said,  "  The  cases  which 
have  occurred  within  my  experience  have  all 
been  either  cases  in  which,  by  altering  or  destroy- 
ing the  title-page,  the  publication  could  go  on. 
or  where  the  parts  that  were  piralei  bore  sn^  a 
vast  proportion  to  the  whole  of  the  work,  that 
there  was  no  difficulty  in  ascertaining  whether 
the  work  was  or  was  not  upon  the  whole  a  pifaty* 
or  a  piracy  to  such  an  extent  that  you  eovxid  ied 


(a)  SItaMen,386. 
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no  uneasiness  in  granting  an  injunction  ;  because  I  rating  a  part.  It  seems  to  have  been  X^ord 
if  you  confined  the  injunction  to  the  pirated  part  j^rardiwicAre's  opinion  (4  Burr.  2326)  that  an 
ot  the  work,  that  part  was  so  very  considerable.   ..         .         -it  j        ....       ii 

and  «,  mixed  up  with  the  smaller  part  of  the  ,  "junction mightbe  granted  against  tA««,Aofe, 
-ytorV,  that  when  it  was  taken  away  there  was  i  although  only  part  was  pirated ;  aiid  in  the 
nothing  left  to  publish,  and  granting  the  tnjunc-  instance  of  Milton's  Paradine  Lott,  with 
tion  i^ainst  the  larger  part  was  in  e%t,  destroy-  .j^^f^^.,  „oies,  although  there  was  nothing 
xng  the  whole  work  immediately.       According  ....  ^    ,  ^ 

to  Lord  Eldon's  view  of  that  case,  he  did  think  "«*^  »"  '«a^  ^^^*  except  the  notes,  his  Lord- 
it  material  to  consider  what  quantity  of  matter  ship  granted  an  injunction  against  the  whole 
had  been  pirated ;  but  his  Honour  was  not  satis-  j^t,  ^orrf  Kenyan,  in  an  action  at  law, 
ned  that  any  mvestiinition  he  could  make  of  the  :  ^  _  ,    ,,         ^^^ 

pirated  parts  would  tend  very  much  to  make  it  ^^ee  QfLry  v.  Longman,  1  East,  360,  and 
clear  to  him  how  much  was  so  pirated  as  that  Truster  v.  Murray,  id.  363.)  says,  the  ques- 
the  Court  ought  to  grant  an  injunction.     He   tion,  whether  an  injunction  can  be  granted 

could  not  but  suspect  that  a  good  deal  of  what' •«  *  ^/       i  i       r       i      i  *     /. 

was  put  into  the  third  edition  of  the  "  Manual   ^Sa'nst  tlie  whole  of  a  book  on  account  of 


of  Pharmacy**  was  what  might  be  called  common 
uiatter,  and  might  have  been  used  by  any  one, 


the  piratical  quality  of  a  part^  came  before 
Lord  Bathurst;  who  seemed  to  have  held, 


and  he  did  not  know  but  that  a  great  deal  of  ^^^^  -^  ^^„,^  ^^^  ^^  ^^  ^^^  ^^^^^^  ^^ 

matter  m  the  third  edition  of  the  •'  Manual  of  ,  .  ,      , 

Pharmacy"  w;i8  what  might  be  called  common  P^"^  pirated  was  such,  that  granting  an  in- 
matter,  and  might  have  been  used  by  any  one,  |  junction  against  that  part  necessarily  de- 
and  he  did  not  know  but  that  a  great  deal  of  gtroyed  the   whole.      Lord  Kenyon  states 


matter  in  the  third  edition  might  not  have  been 
put  into  any  other  work.  Now,  when  he  con- 
aidered  that  the  plaintiff's  work  had  become  not 
saleable,  and  that  the  effect  of  granting  the 
injunction  would  be  to  make  unsaleable  and  un- 
productive the  only  work  that  would  be  saleable 
and  productive,  and  to  stop  the  only  source  of 
profit  the  plaintiff  would  have,  he  thought,  by 
granting  the  injunction,  he  should  be  pursuing 
a  course  that  would  be  advantageous  to  neither. 
At  the  same,  his  Honour  was  of  opinion  there 
oug;ht  to  be  an  inquiry  at  law  as  to  the  quantity 
of  matter  taken. 

After  some  discussion,  it  was  arranged  that  no 
order  should  be  made  on  the  motion,  but  that  it 
should  stand  over  with  liberty  to  the  plaintiff  to 
bring  such  action  as  he  should  be  advised. (I) 

(1)  In  all  these  cases  the  Coobt  has  many 
difficulties  to  contend  with.  Much  is  lefl  to 
conjecture  as  to  what  is  or  what  is  not  pirated 
as  well  as  the  quantity.  This  remark  applies 
more  particularly  to Encyclopoedias,  Diction- 
aries, and  Law  Reports  of  Case?.  The  Court, 
when  it  has  granted  an  injunction,  against 
the  whole  of  a  work,  has  seldom,  if  ever, 
done  so,  without  having  first  ascertained, 
either  by  its  own  inspection  or  otherwise, 
what  was  the  quantity  of  matter  pirated. 
Nothing  is  more  difficult  than  for  the  Court 
to  grant  an  injunction  against |7ar<  of  a  work, 
although  an  action  may  be  brought  for  pi- 


himself  to  have  been  perfectly  satisfied  with 
the  opinion  of  Lord  BaXhursty  as  bearing 
upon  the  judgment  o£  Lord  JIardwiche  and 
the  other  cases.  In  the  case  before  Lord 
Kenyon,  the  declaration  at  law  contained  a 
count  for  publishing  tlie  whole  work,  and 
another  for  publishing  a  part;  and  his 
Lordship's  direction  to  the  jury  seems  to 
'have  been  to  find  damages  for  publishing 
tlie  part  only.  Lord  Eldon  said  in  Mawman 
v.  Tegg,  that  in  the  cases  which  had  come 
before  him,  his  language  had  been,  that 
there  must  be  an  injunction  against  such 
part  as  had  been  pirated;  but  in  those  cases 
the  part  of  the  work,  which  was  afiTected 
with  the  character  of  piracy,  was  so  very 
coubiderable,  that  if  it  were  taken  away, 
there  would  have  been  nothing  lefl  to  publish 
except  a  ievr  broken  sentences;  and  upon 
the  piracy  of  Dictionai-ieSy  his  Lordship  did 
not  entertain  any  doubt  that  a  man  may 
pirate  a  Dictionary,  bat  yet,  when  he  con- 
sidered what  the  language  was,  which  Lords 
Mamfield  and  EUenboronfjh  had  used  in 
summing  up  to  juries  in  respect  to  pirating 
Dictionaries,  Charts,  &c.  his  Lordship  said  it 
would  be  going  a  great  way  to  say  that  the 
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language  of  their  directions  did  not  suppose, 
tLat  in  cases  of  this  kind,  something  ought 
to  be  left  to  the  jury  as  a  matter  of  fact.  In 
the  case,  for  instance,  of  a  Dictionary y  Lord] 
Mansfield  expressly  says,  that  you  are  not 
merely  to  look  at  what  is  published  in  the 
one  work  being  part  of  the  other  work,  but 
that  you  are  to  consider,  whether  the  matter 
alleged  to  have  been  copied,  has,  upon  the 
whole^  been  us0d  in  such  a  manner,  as  to 
show  (according  to  the  language  of  Lord 
JSllenborough  in  another  case)  that  the  party 
meant  to  give  to  the  public  what  might 
fairly  be  called  a  new  work,  or  whether,  on 
the  other  hand^  in  robbing  the  former  author 
of  so  much  of  his  work,  he  acted,  as  Lord 
EUenborovgh  expresses  it,  animofurandi. 

Editor 


The  Solicitor  for  the  plaintiff  thought  it  was 

not  legal. 

The  Solicitor  for  the  defendant  said,  as  the 
Solicitor  for  the  plaintiff  thought  that  it  would 
not  be  acting  strictly  legal  to  wait  till  to-morrow, 
he  would  ask  the  Court  to  take  the  case  after  its 
rising.  He  would  call  upon  the  Solicitor  in  op- 
position, and  let  him  know  immediatelj  the 
bond  arrived. 

This  course  was  ultimately  agreed  to. 


COURT  OF  BANKRUPTCY.-iSijp^.  3. 

A  NOV. 

Act  for  aboUshing  Imprisonment  for  Dd>ty 
sec.  8. — Bail  Practicb. 

A  Solicitor  appeared  before  the  Court  on  be- 
half of  a  defendant,  in  an  action  against  whom 
an  affidavit  of  debt  had  been  made,  in  pursuance 
of  sec.  8.  and  stated  to  the  Court  that  his  client 
resided  at  Liverpool,  and  by  some  unforeseen 
occurrence  the  bond  would  not  arrive  till  three 
o'clock  by  the  train  this  afternoon.  He  there- 
fore asked  the  Commissioner  to  postpone  the 
hearing  of  the  case  till  to-morrow. 

On  the  part  of  the  plaintiff,  it  was  contended 
that  the  Commissioner  had  not  the  power  to  ad- 
journ the  appearance.  To-morrow  the  defendant 
would  have  committed  an  act  of  bankruptcy, 
the  21  days  as  stipulated  by  the  act  expiring 
to  day.  Besides,  there  were  objections  to  the 
bail  proposed. 

Mr.  Commissioner  HoLRoyD. — Will  it  not 
be  better  for  you  to  come  before  me  to-morrow. 
There  is  nothing  to  heu  now. 

The  Solicitor  for  the  Plaintiff.—But  your 
Honour  has  not  the  power  to  extend  the  hearing. 
The  2 1  days  will  have  expired  at  the  rising  of 
the  Court  to-day.  The  notice  was  served  on  the 
13th,  and  the  affidavit  filed. 

This  was  not  denied  by  the  Solicitor  for  the 
defendant. 

Mr.  Commissioner  Holroyd. — Then,  if  that 
is  the  case,  you  can  act  upon  the  clause  if  you 
think  it  desirable.  But  why  not  come  again  to- 
monow? 


Sept.  5# 

BAIL  PRACTICE. 

'  As  to  filing  Affidavits, 

An  affidavit  in  support  of  the  sufficiency  d 
the  bail  had  not  been  filed,  and  the  Solicitof 
wished  any  objections  to  the  bail  to  be  teai^ 
and  their  sufficiency  to  be  decided  upon,  befote 
filing  the  affidavits,  alleging  that  he  had  pro- 
ceeded in  this  way  on  two  occasions  before  Coi&- 
missioners  Williams  and  Fane. 

On  the  other  side  it  was  contended,  that  the 
affidavits  ought  to  be  filed  before  being  made 
use  of. 

Mr.  Commissioner  Holroyd'  said,  in  <!1 
cases  under  the  above  Act  of  Parliament,  any 
affidavits  which  the  parties  intended  to  a^ 
themselves  of  must  be  filed  before  the  hearing- 
His  Honour  thought  it  desirable  to  follow  the 
practice  adopted  in  other  Courts  as  to  readisg 
affidavits. 

As  to  Bail  Bonds  having  an  ad   yaloreiD 
Stamp. 

An  objection  was  made  in  a  case  to  ^ 
amount  of  the  stamp  on  the  bond  which  ^^ 
tendered,  contending  that  it  ought  to  bear  u 
ad  valorem  stamp, 

Mr.  Commissioner  Holroyd. — My  duty  un- 
der the  Act  of  Parliament  is  to  approve  of  tbt 
sum  for  which  the  bail  is  entered  into,  and  of 
the  sufficiency  of  the  sureties.  1  do  not  think 
it  within  my  province  to  decide  upon  the  sofi* 
ciency  of  the  stamp.  The  debtor  gave  the  bond 
on  such  a  stamp  as  he  thought  fit  and  at  his 
peril.  If  the  stamp  proves  insufficient,  the  boo(i 
is  good  for  nothing.  But  I  will  not  prejudge 
that  question.  Questions  on  the  Stamp  ^<** 
are  sometimes  questions  of  great  nicety,  and 
admit  of  much  aigument,  and  the  oonseqoei^ 
of  my  deciding  against  the  validity  of  the  stamp 
might  be  to  make  the  debtor  couunit  an  act  cf 
bankruptcy.  As  I  am  not  imperatively  called 
upon  by  the  Act  of  Parliament  to  decide  upon 
the  vahdity  of  the  stamp,  I  think  1  bsght  oct 
to  give  any  opinion  upon  the  point. 


Digitized  by 


Google 


Summer  Assizes* 


2» 


liNSOLVENT  DEBTORS'  COURT. 

Sept.  4. 

Thomah  Routledqe's  Case. 

Power  of  the  Court,  where  an  Assignee  wJio 
can  neither  read  nor  writey  is  required  to 
he  appointed^  to  appoint  his  Attorney  in 
his  stead. 

Fee  of  one  shilling  for  bringing  ScJiedule  into 
Court  abolisJied, 

Mr.  Cooke  applied  for  the  appointment  of  a 
person  named  Brown  as  assignee. 

The  insolvent  was  discharged  under  the  act  in 
1823,  and  was  entitled  to  an  expectancy  which 
would  pay  all  he  owed.  Brown  was  the  only 
creditor,  and  the  difficulty  was  to  get  an 
assignee.  Brown  could  neither  read  nor  write ; 
he  was,  however^  possessed  of  about  £500  worth 
of  property. 

Mr.  Commissioner  Bowbn  was  not  disposed 
to  appoint  a  marksman  assignee ;  he  would  have 
to  sign  some  documents,  and  he  might  afterwards 
plead  his  ignorance  of  the  contents. 

The  Court  named  his  attorney  assignee,  as 
authorized  under  the  new  act. 

Mr.  Cooke  begged,  in  reference  to  this  case, 
to  call  the  attention  of  the  learned  Commissioner 
to  a  recent  practice  in  the  office,  of  which  the 
profession  complained.  The  sum  of  one  shilling 
had  been  demanded  on  giving  notice  for  schedules 
to  be  brought  into  court  on  motion,  which  was 
without  rule  or  sanction.  The  schedules  were 
required  for  the  information  of  the  Commission- 
ers, and  it  was  rather  hard  to  make  the  petitioners 
pay  for  the  information. 

Mr.  Commissioner  Bow  en  referred  to  the  list 
of  fees,  and  was  of  opinion  that  it  could  not  be 
charged ;  it  was,  therefore,  ordered  to  be  dis- 
continued. 


Mr.  Commissioner  Bow  en  sat  to-day  to  take 
bail-cases.  There  were  twenty-five  town  cases 
and  one  country.  The  number  of  applications 
made  since  the  rising  of  the  Court  for  the  vacation 
have  amounted  to  **  eighty-one/'  and,  with  the 
exception  of  a  few  instances,  the  parties  have 
been  discharged  on  sureties.  The  Commissioners 
will  sit  on  further  days  in  the  vacation. 

Atttntner  as(0t>t0« 

NORTHERN  ClRCmT— August  23. 

LiverpooL 

(Before  Mr.  Babon   Maulb.) 

GiSBORNB,  M.P.  V.  Hart. 
Sheriff  Law. 
This  action  was  brought  to  recover   the  value 
of  a  promissory  note  for  £22.  \\s.9d,  payable 
at  two  months. 


Mr.  Alexander  stated  the  case  for  the  defen* 
dant.  His  client,  Mr.  Hart^  did  not  deny  that 
he  gave  the  promissory  note,  but  says  that  he  is 
relieved  from  liability  by  the  following  circum*- 
stances: — In  October,  1837,  the  plaintiff,  Mr. 
T.  Gisborne,  had  brought  an  action  against  a 
person  named  Harrison,  an  attorney,  obtained 
judgment,  and  the  execution  was  put  into  the 
hands  of  Newton,  the  sherifTs  officer  at  Man- 
chester. Harrison  was  taken  into  custody,  and 
was  detained  at  the  sheriff  s  office.  It  being  im- 
portant that  Mr.  Harrison  should  be  at  liberty, 
Mr.  Hart  applied  for  his  liberation  ;  and  on  hav- 
ing been  given  to  understand  that  there  was  no 
other  detainer  against  Harrison,  Mr.  Hart 
gave  the  promissory  note  for  the  sum  mentioned 

•the  amount  of  debt  and  costs.  Before  hand- 
ing the  note  to  Brown,  clerk  to  Mr.  Chew,  the 
attorney  in  the  case,  Mr.  Hart  demanded  that 
his  friend  should  be  set  at  liberty.  *'  No,"  said 
the  clerk  to  the  sheriff's  officer,  **  I  must  first 
have  the  security,  and  then  he  shall  be  set  at 
liberty."  Mr.  Hart  replied,  "Well,  I  think  I 
may  trust  to  your  honour,"  and  he  immediately 
handed  over  the  note  to  Brown.  The  assistant 
of  Newton,  whose  name  was  Hockenhall,  then 
said,  "  He  cannot  go :  I  have  another  writ 
against  him."  Mr.  Hart  insisted  that  if  Mr. 
Harrison  was  not  set  at  liberty,  his  promissory- 
note  should  be  returned,  seeing  that  he  had  made 
himself  responsible  for  the  sole  purpose  of  se- 
curing the  liberation  of  Harrison.  Brown  re- 
fused to  give  up  the  note,  on  which  a  struggle 
ensued  between  him  and  Hart.  The  only  wit- 
nesses that  he  (the  learned  counsel)  could  bring 
forward  to  prove  these  facts  were  the  persons  who 
had  been  engaged  in  the  transaction;  but  he 
hoped  that  he  should  be  enabled  to  establish 
from  their  lips  the  statement  he  had  made — 
namely 9  that  the  promissory-note  had  been  given 
on  t)ie  express  assertion  that  Harrison  should  be 
set  at  liberty  the  moment  that  it  was  signed,  in- 
stead of  which  he  was  detained,  because  they 
had  heard  that  there  was  another  writ  against 
him  on  the  road  from  Preston. 

Mr.  Newton,  the  sheriff*s  officer  at  Manches- 
ter, stated  that  he  was  employed,  in  October, 
1837,  by  Mr.  Chew,  to  take  Mr.  Harrison  into 
custody,  at  the  suit  of  Mr.  Thomas  Gisborne. 
He  arrested  Harrison  on  the  7  th  of  October, 
1837. 

Henry  Hockenhall,  clerk  to  Mr.  Newton, 
stated  that  when  asked  by  Hart,  previous  to  the 
giving  of  the  promissory-note,  whether  there  was 
any  other  detainer  against  Harrison,  he  did  not 
reply,  because  he  did  not  think  that  it  was  his 
duty  to  do  so.  At  that  time  he  did  not  know 
whether  or  not  there  was  any  other  detainer. 
When  Mr.  Hart  desired  that  Harrison  should  be 
allowed  to  go  outside  of  the  door  before  the  note 
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was  given,  Brown  refused,  saying  that  the  note 
must  first  be  given  up.  Hart  then  gave  up  the 
note ;  Brown  gave  him  the  discharge  ;  and  Hart 
and  Harrison  were  preparing  to  walk  out.  Wit- 
ness then  told  ihe  latter  that  he  must  not  go 
He  told  him  that,  in  consequence  of  directions 
he  had  received  from  Mr.  Newton.  Mr.  New- 
ton said  that  before  Harrison  was  discharged,  he 
would  have  the  court  searched.  Witness  had 
Harrison  in  custody.  Hart  then  said,  "I  must 
have  back  my  note.**  Brown  refused,  and  a 
struggle  took  place,  which  continued  for  more 
than  an  hour,  and  ended  in  Brown  keeping  pos- 
session of  the  note.  Harrison  was  kept  in  till 
the  next  day,  when  there  came  another  writ  from 
Preston.  Chew  was  the  attorney  in  the  second 
writ  as  well  as  in  the  first.  I  believe  that  at  the 
time  Mr.  Hart  gave  the  note,  he  would  not  have 
given  it  if  he  had  thought  that  there  was  another 
detainer  against  Harrison. 

Mr.  A  lexander  having  intimated  that  he  would 
rest  his  case  upon  this  evidence, 

Mr.  Cressvjell  wished  to  know  from  his  Lord- 
ship whether  he  was  of  opinion  that  there  was 
any  thing  to  go  to  the  jury  ? 

His  Lordship  decided  that  there  was. 

Mr.  Cresswell,  on  behalf  of  his  client,  then 
went  on  to  contend  that  there  was  nothin<;  to 
show  that  the  note  bad  been  obtained  by  Chew 
or  hU  agent  on  a  false  or  fraudulent  representa- 
tion that  there  was  no  other  detainer  against 
Harrison.  If  there  had  been  any  fraud,  it  was 
most  certainly  not  on  the  part  of  the  plaintiff, 
Mr.  Gisborne,  who  was  a  membey  of  Parliament 
for  Carlow,  and  must  therefore  be  a  respectable 
man.  Mr.  Cresswell  went  on  to  show  that  by 
law  a  sheriff's  officer  was  bound  to  detain  a  per- 
son in  custody  when  there  were  other  detainers 
against  him.  If  the  sheriff  enlarged  the  person 
when  such  was  the  case,  he  himself  became 
responsible  for  the  debts  of  the  liberated  person 

Verdict  for  the  defendant. 


NEW  POSTAGE  ACT  (a). 

This  new  Statute  is  merely  an  addenda  to 
the  following — 

1  Vict.  Cap.  XXXVI. 
An  Act  ^or  consolidating  the  Laws  relative 
to  Offences  against  the  Post  Office  of  the 
United  Kingdom^  and  for  regulating  the 
judicial  Administration  of  the  Post  Office 
Laws,  and  for  explaining  certainTerms  and 
JEoopressions  employed  in  those  Laws. — 
[,12th  Jult/,  1837.] 

(Continued  from  p.  288.) 
XVI .  And  be  it  enacted,  that  every  justice  of 
the  peace  before  whom  a  person  shall  be  con 


victed  of  an  offence  agunst  the  Poei-offioe  Acts 
shall  take  the  penalty  or  share  of  the  penalty 
belonging  to  h^r  Majesty  levied  or  paid  under 
^uch  conviction,  and  shall  pay  or  cause  to  br 
paid  all  such  sums  of  money  which  he  shall  » 
ake  at  the  next  general  or  quai  ter  6e^6io1l  of  the 
peace  after  he  shall  have  so  taken  the  same  into 
he  hands  of  the  clerk  of  the  peace,  town  clerk, 
or  other  such  officer  of  the  county  or  place 
within  which  such  conviction  shall  have  been 
made,  who  shall,  within  fourteen  days  after  his 
receipt  thereof,  and  without  fee  or  reward,  pay 
or  remit  the  same,  for  the  use  of  her  Majesty, 
to  the  solicitor  of  the  Post-office  at  the  Post- 
office  in  London,  Edinburgh,  or  Dublin,  as  the 
conviction  shall  happen  to  be  in  England,  Scot- 
land, or  Ireland  respectively;  and  every  such 
justice  shall,  within  one  week  after  every  sadi 
payment  made  by  him  to  a  clerk  of  the  peace, 
town  clerk,  or  other  such  officer,  transmit  to 
such  solicitor  a  schedule  containing  the  oame  of 
the  person  so  convicted,  the  nature  of  the  offence, 
and  the  amount  of  the  penalty  in  which  he  shall 
have  l)een  convicted,  the  date  of  such  oonvictioo, 
and  the  sum  of  money  whidi» shall  have  been 
paid  by  virtue  thereof,  together  with  the  name  of 
the  clerk  of  the  peace,  town -clerk,  or  other  such 
officer  to  whom  he  shall  have  paid  the  same;  and 
every  justice  who  shall  omit  to  pay  or  cause  to 
be  paid  to  such  clerk  of  the  peace  or  other  officer 
as  aforesaid,  at  the  time  and  in  the  manner 
hereinbefore  directed,  any  such  penalty  or  share 
of  penalty  received  by  hiro,  or  upon  paymeot 
thereof  shall  omit  to  transmit  to  the  proper 
solicitor  of  the  Post-office  such  schedule,  and 
every  clerk  of  the  peace,  town-clerk»  or  other 
officer  who  shall  omit  to  pay  or  remit  the  penaltj 
or  share  of  penalty  to  such  solicitor  of  the  IH»t- 
office,  within  the  time  and  in  the  manner  hereia- 
before  directed  in  that  behalf,  shall  forfeit  lahj 
pounds. 

XVII.  And  be  it  enacted,  that  when  anr 
person  shall  be  summoned  before  a  justice  of  the 
peace  to  answer  an  information  or  complaint 
exhibited  or  made  against  him  by  a  person  other 
than  officer  of  the  Post-office,  touching  an  offence 
committed  or  alleged  to  have  been  committed  hy 
such  person  against  the  Post-office  Acts,  and 
such  information  or  complaint  shall  afterwards 
be  withdrawn,  or  quashed  or  dismissed,  or  if  th« 
defendant  shall  be  acquitted  of  the  offence  charged 
against  him,  the  justice  may  order  and  award  that 
the  informer  or  person  exhibittug  the  informatian 
or  making  the  complaint  shall  pay  to  the  dcfen- 
djint  such  costs  of  making  or  preparing  for  his 
defence,  and  also  such  compensation  for  his  1«* 
of  time,  and  for  the  time  of  his  witnesses  (if  any)* 
in  attending  such  justice  touching  suck  infor- 
mation or  complaint,  as  to  such  jostice shall j«w 
reasonable;   and   in  default  of  the  '       ^"^ 
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payment  of  the  sum  so  awarded,  the  jaatice  may  { 
caose  the  same  to  be  levied  by  distress  and  sale  | 
of  the  goods  and  chattels  of  the  person  ordered 
to  pay  the  same,  together  with  the  costs  of  such 
distress  and  sale ;  and  if  goods  and  chattels  of 
such  person  sufficient  to  answer  the  sutn  so 
awarded,  and  such  costs  as  aforesaid,  cannot  be 
found,  the  justice  may  commit  such  person  to! 
the  common  gaol  or  house  of  correction  for  any  | 
time  nut  exceeding  one  calendar  month,  unless 
the  sum  so  awarded,  together  with  all  costs  and 
expenses,  shall  be  sooner  paid. 

XVill.  And  be  it  enacted,  that  a  summons 
issued  by  a  justice  of  the  peace,  requiring  a  de- 
fendant or  a  witness  or  other  person  to  appear 
before  him  or  any  other  justice,  with  reference; 
to  an  information,  complaint,  or  other  proceed- 1 
ing  for  the  recovery  of  any  postage,  postage  debt,  I 
or  penalty  under  the  Post  Office  Acts,  shall  be 
deemed  to  be  sufficiently  served  in  case  either  the ! 
summons  or  a  copy  thereof  be  served  personally! 
upon  the  person  as  aforesaid,  or  be  left  at  his 
usual  or  last  known  place  of  residence,  or,  if 
such  person  be  a  proprietor,  driver,  conductor,  i 
or  guard  of  any  stage  carriage,  if  such  summons ' 
or  copy  be  left  with  the  book-keeper  or  person ' 
for   the  time  being  acting  as    book-keeper  for*, 
such  stage  carriage  in  any  town  or  place  from,' | 
into,  or  through  which  such  carriage  shall  go  or'| 
be  driven  nearest  to  the  place  where  any  such 
offence  shall  be  committed.  !: 

XIX.  And  be  it  enacted,  that  every  constable  ; 
}r  other  peace  officer  who  shall  refuse  or  neglect 
:o  serve  a  summons  or  execute  a  warrant  or  order 
TTanted,  issued,  or  tiiade  by  a  justice  of  the 
jeaice,  pursuant  to  the  Post  Office  Acts,  shall 
brfeit  ten  pounds. 

XX.  And  be  it  enacted,  that  every  person 
vho  ahall  be  summoned  as  a  witness  to  give 
vidence  before  a  justice  of  the  peace,  or  before 
astices  at  sessions,  touching  the  matters  alleged 
n  or  relating  to  an  information,  complaint, 
ppeal,  or  other  proceeding  depending  before 
uch  justice  or  justices  for  the  recovery  of  a 
•ostage.  postage  debt,  or  penalty  under  the  Post 
>ffice  Acts,  who  shall  neglect  or  refuse  to 
ppear  before  such  justice  or  justices  at  the  time 
tid  place  to  be  for  that  purpose  appointed, 
'it hoot  a  reasonable  excuse  for  such  neglect  or 
;fusal,  to  be  allowed  by  such  justice  or  jus- 
ces  touching  the  matters  aforesaid,  shall  forfeit 
;n  pounds. 

XXI.  And  be  it  enacted,  that  upon  the  trial 
r  hearing  of  an  information  exhibited  or  com- 
[aint  made  under  the  Post  Office  Acts  any 
[Rcer  of  the  Post  Office  shall  be  a  competent 
Itness,  notwithstanding  that  such  officer  may  be 
le  infomiaiit  or  complainant,  or  may  be  entitled 
*  or  expect  a  part  of  any  pecuniary  penalty, , 
an  J    remunerauon   or  reward   on   the  con<| 


viction  of  an  offender  upon  such  information  or 
complaint. 

XXII.  And  be  it  enacted,  that  in  all  cases  where 
goods  or  chattels  distrained  or  otherwise  seized 
or  taken  under  the  Post  Office  .^cts  are  directed 
to  be  sold  th^  same  shall  be  sold  by  public 
auction  ;  and  notice  of  the  time  and  place  of 
such  sale  shall  be  given  to  the  owner  of  such 
goods  or  chattels,  or  left  at  his  last  known  place 
of  abode,  three  days  at  least  prior  to  such  sale : 
provided  always,  that  if  the  owner  of  any  such 
goods  or  chattels  shall  give  his  consent  in  writ- 
ing to  the  sale  thereof  at  an  earlier  period  than 
is  by  this  Act  or  shall  be  by  any  such  notice 
appointed  for  such  sale,  or  in  any  other  manner 
than  is  by  this  Act  directed,  it  shall  be  lawful 
to  sell  such  goods  or  chattels  according  to  such 
consent:  provided  also,  that  if  the  owner  of 
such  goods  or  chattels  shall  at  any  time  before 
the  sale  thereof  pay  or  tender  to  the  person  who 
by  any  warrant  or  other  process  shall  be  directed 
or  authorized  to  cause  such  goods  or  chattels  to 
be  sold  the  sum  which  he  shall  by  such  warrant 
or  process  be  directed  to  levy  or  rabe  by  the  sale 
of  such  goods  or  chattels,  together  with  all  rea- 
sonable costs  and  expenses  incurred,  uo  sale  of 
such  goods  or  chattels  shall  be  made. 

XXIII.  And  be  it  enacted,  that  the  Post- 
master-General may  compromise  and  compound 
any  action,  suit,  bill,  plaint,  or  information 
which  shall  at  any  time  hereafter  be  commenced 
by  his  authority  or  under  his  control  against 
any  person  for  recovering  penalties  incurred 
under  the  Post  Office  Acts,  on  such  terms  and 
conditions  as  the  Postmaster-General  shall  in  his 
absolute  discretion  think  proper,  with  full  power 
for  him,  or  any  of  his  officers  or  agents  by  him 
thereunto  authorized,  to  accept  the  penalties 
so  incurred  or  alleged  to  be  incurred,  or  any 
part  thereof,  without  action,  suit,  or  infor- 
mation brought  or  commenced  fur  recovery 
thereof. 

XXIV.  And  be  it  enacted,  that  all  penalties 
incurred  by  any  person  for  offisnces  against  the 
Post  Office  Acts  shall  be  sued  for  within  the 
space  of  one  year  next  after  the  penalty  shall  be 
incurred. 

XXV.  And  be  it  enacted,  that  every  person 
employed  by  or  under  the  Post  Office  who  shall 
contrary  to  his  duty  open  or  procure  or  suffer  to 
be  opened  a  post  letter,  or  shall  wilfully  detain 
or  delay,  or  procure  or  suffer  to  be  detained  or 
delayed,  a  post  letter,  shall  in  England  and  Ire- 
land be  guilty  of  a  misdemeanor,  and  in  Scotland 
of  a  crime  and  offence,  and  being  convicted 
thereof  shall  suffer  such  punishment  by  fine  or 
imprisonment,  or  by  both,  as  to  the  Courtj  shall 
seem  meet :  provided  always,  that  nothing  herein 
contained  shall  extend  to  the  opening  or  detain- 
ing or  delaying  of  a  post  letter  returned' for  want 
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of  a  true  directioiii  or  of  a  post  letter  returned  by 
reason  that  the  person  to  whom  the  same  shall 
be  directed  is  dead  or  cannot  be  found,  or  shall 
have  refused  the  same,  or  shall  have  refused  or 
neglected  to  pay  the  postage  thereof;  nor  to  the 
opening  or  detaining  or  delaying  of  a  post  letter 
in  obedience  to  an  express  warrant  in  writing 
under  the  hand  (in  Great  Britain)  of  one  of  the 
principal  Secretaries  of  State,  and  in  Ireland 
under  the  band  and  seal  of  the  Lord  Lieutenant 
of  Ireland. 

XXVI.  And  be  it  enacted,  that  every  person 
employed  under  the  Post-office  who  shall  steal, 
or  shall  for  any  purpose  whatsoever  embezzle, 
secrete,  or  destroy,  a  post  letter,  shall  in  Eng- 
land and  Ireland  be  guilty  of  felony,  and  in  Scot- 
land of  a  high  crime  and  offence,  and  shall,  at 
the  discretion  of  the  court,  either  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or 
be  imprisoned  for  any  term  not  exceeding  three 
years ;  and  if  any  such  post  letter  so  stolen  or 
embezzled,  secreted  or  destroyed,  shall  contain 
therein  any  chattel  or  money  whatsoever,  or  any 
valuable  security,  every  such  offender  shall  be 
transported  beyond  the  seas  for  life. 

XXVII.  And  be  it  enacted,  that  every  person 
who  shall  steal  from  or  out  of  a  post  letter  any 
chattel  or  money  or  valuable  security  shall  in 
England  and  Ireland  be  guilty  of  felony,  and  in 
Scotland  of  a  high  crime  and  offence,  and  shall 
be  transported  beyond  the  seas  for  life. 

XXV HI.  And  be  it  enacted,  that  every  per- 
son who  shall  steal  a  post  letter  bag,  or  a  post 
letter  from  a  post  letter  bag,  or  shall  steal  a  post 
letter  from  a  post  office,  or  from  an  officer  of  the 
Post-office  or  from  a  mail,  or  shall  stop  a  mail 
with  intent  to  rob  or  search  the  same,  shall  in 
England  and  Ireland  be  guilty  of  felony,  and  in 
Scotland  of  a  high  crime  and  offence,  and  shall 
be  transported  beyond  the  seas  for  life. 

XXIX.  And  be  it  enacted,  that  every  person 
who  shall  steal  or  unlawfully  take  away  a  post 
letter  bag  sent  by  a  Post-office  packet,  or  who 
shall  steal  or  unlawfully  take  a  letter  out  of  any 
snch  bag,  or  shall  unlawfully  open  any  such  bag, 
shall  in  England  and  Ireland  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence,  and 
shall  be  transported  beyond  the  seas  for  any  term 
not  exceeding  fourteen  years. 

XXX.  And  with  regard  to  receivers  of  pro- 
perty sent  by  the  post  and  stolen  therefrom,  be 
it  enacted,  that  every  person  who  shall  receive 
any  post  letter  or  post  letter  bag,  or  any  chattel 
or  money  or  valuable  security,  the  stealing  or 
taking  or  embezzling  or  secreting  whereof  shall 
amount  to  a  felony  under  the  Post-office  Acts, 
knowing  the  same  to  have  been  feloniously 
stolen,  taken,  embezzled,  or  secreted,  and  to 
have  been  sent  or  to  have  been  intended  to  be 
sent  by  the  post,  shall  in  England  and  Ireland 


be  guilty  of  felony,  and  in  Scotland  of  a  high 
crime  and  offence,  and  may  be  indicted  and  ooo- 
victed  either  as  an  accessory  after  the  fact  or  for 
a  substantive  felony,  and  in  the  latter  case,  whe- 
ther the  principal  felon  shall  or  shall  not  Iutc 
previously  convicted,  or  shall  or  shall  not  be 
amenable  to  justice ;  and  every  such  reoeiver, 
howsoever  convicted,  shall  be  liable  to  be  trans- 
ported beyond  the  seas  for  life. 

XXXI.  And  whereas  post  letters  are  som- 
times  by  mistake  delivered  to  the  wrong  person, 
and  post  letter  and  post  letter  bags  are  lost  lo 
the  course  of  conveyance  or  delivery  thereof 
and  are  detained  by  the  finders  in  expectatioa  d 
gain  or  reward;  be  it  therefore  enacted,  ty 
every  person  who  shall  fraudulently  retain,  or 
shall  wilfully  secrete  or  keep  or  detain,  or,  being 
required  to  deliver  up  by  an  officer  of  the  Post- 
office,  shall  neglect  or  refuse  to  deliver  up  a  post 
letter  which  ought  to  have  been  delivered  \o 
any  other  person,  or  a  post  letter  bag  or  poA 
letter  which  shall  have  been  sent,  whether  the 
same  shall  have  been  found  by  the  person  se- 
creting, keeping,  or  detaining,  or  negUcting  or 
refusing  to  deliver  up  the  same,  or  by  any  other 
person,  shall  in  England  and  irdand  be  guiltj 
of  a  misdemeanour,  and  in  Scotland  of  a  crime 
and  offence,  and  being  convicted  thereof  shiU 
be  liable  to  be  punished  by  fine  and  imprisoo- 
raent. 

I  XXXII.  And  for  the  protection  of  prioteil 
votes  and  proceedings  in  Padiament  and  printed 
newspapers  sent  by  the  post,  be  it  enacted, 
that  every  person  employed  in  the  Post-office 
who  shall  steal,  or  shall  for  any  purpose  ta- 
bezzle,  secrete,  or  destroy,  or  shall  wiifoliy 
detain  or  delay  in  course  of  conveyance  or  de- 
livery thereof  by  the  post,  any  printed  votes  or 
proceedings  in  Parliament,  or  any  printed  news- 
paper, or  any  other  printed  paper  whatsoem 
sent  by  the  post  without  covers,  or  in  cot6i« 
open  at  the  sides,  shall  in  England  and  Ireliod 
be  guilty  of  a  misdemeanour,  and  in  Scotland  0 
a  crime  and  offence,  and  being  convicted  ihend 
shall  suffer  such  punishment  by  fine  or  impn* 
sonment,  or  by  both,  as  to  the  court  shall  seea 
meet. 

XXXIU.  And  belt  enacted,  that  every  per- 
son who  shall  knowingly  and  wilfully  forge  or 
counterfeit,  or  cause  or  procure  to  be  forged  or 
counterfeited,  the  name  or  handwritbg  of  th« 
Receiver-general  for  the  time  being  of  the  G^ 
neral  Post-office  in  England  or  Ireland,  or  oi 
any  person  employed  by  or  under  bim,  to  any 
draft,  instrument,  or  writing  whatsoever,  for  or 
in  order  to  the  receiving  or  obtaiaing  of  aar 
money  in  the  hands  or  cuitody  of  the  Uowrntf 
and  Company  of  the  Bank  of  Eo^andor  Irel^ 
on  account  of  the  Recttver^general  ef  Uw  ^^ 
office,  or  shall  forge  or  alter,  or  dMil  «tter»  ^l*^' 
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pose  o(  or  pitt  off,  knowing  the  same  to  be 
forged  or  altered,  any  draft,  warrant,  or  order  of 
such  Receiver-general,  or  of  any  person  employed 
by  or  under  him>  for  money  or  for  payment  of 
money,  with  intent  to  defraud  any  person  whom- 
soever, shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  transported  beyond  the 
seas  for  life. 

XXXIV.  And  in  order  to  prevent  the  imita 
tion  and  forgery  of  lawful  franks,  be  it  further 
enacted,  that  every  person  who  shall  forge  or 
counterfeit  the  handwriting  of  another  person  in 
the  superscription  of  a  post  letter,  or  who  shall 
alter  or  change  upon  a  post  letter  the  superscrip- 
tion thereof^  or  who  shall  write  or  send  by  the 
post  or  cause  to  be  written  or  sent  by  the  post  a 
letter  the  superscription  whereof  in  whole  or  in 
part  shall  be  forged  or  counterfeited  or  altered, 
knowing  the  same  to  be  forged,  counterfeited,  or 
altered,  with  intent  in  either  of  those  cases  to 
avoid  the  payment  of  the  duty  of  postage,  shall 
in  England  and  Ireland  be  guilty  of  felony,  and 
111  Scotland  of  a  high  crime  and  offence,  and 
being  convicted  thereof  shall  be  transported  be- 
yond the  seas  for  the  term  of  seven  years. 

XXXV.  And  be  it  enacted,  that  in  the  case 
of  every  felony  punishable  under  the  Post-office 
Acts,  every  principal  in  the  second  degree,  and 
accessory  before  the  fact,  shall  be  punishable  in 
the  same  manner  as  the  principal  iu  the  first  de- 
gree is  by  the  Post-office  Acts  punishable  ;  and 
every  accessory  after  the  fact  to  any  felony  pu- 
nishable under  the  Post-office  Acts  (except  only 
a  receiver  of  any  property  or  thing  stolen,  taken, 
embezzled,  or  secreted,)  shall,  on  conviction,  be 
liable  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years ;  and  every  person  who  shall  aid, 
sbet,  counsel,  or  procure  the  commission  of  any 
misdemeanour  punishable  under  the  Post-office 
Acts  shall  be  liable  to  indicted  and  punished  as 
a  principal  offender. 

XXXVL  And  be  it  enacted,  that  every  per- 
son  who  shall  solicit  or  endeavour  to^  procure 
any  other  person  to  commit  a  felony  or  misde- 
meanour punishable  by  the  Post-office  Acts  shall 
in  England  and  Ireland  be  guilty  of  a  misde- 
meanour, and  in  Scotland  of  a  crime  and  offence, 
and  being  thereof  convicted  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisonment  for 
any  term  not  exceeding  two  years. 

XXXVI 1.  And  for  the  more  effectual  prose- 
cution of  offences  committed  against  the  Post* 
office  Acts,  be  it  enacted,  that  the  offence  of 
every  offender  against  the  Post-offioe  Acts  may 
be  dealt  with,  and  indicted  and  tried,  and  pu' 
nished,  and  laid  and  charged  to  have  been  com< 
mitted  ia  England  and  Ireland,  either  in  the 
county  or  place  where  the  offence  shall  be  com- 
mitted, or  11)  any  county  or  place  in  which  he 
shall  be  apprehended  or  be  iu  custody,  as  if  his 
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offence  had  been  actually  committed  in  that 
county  or  place,  and  if  committed  in  Scotland, 
either  in  the  High  Court,  of  Justiciary  at  £din-> 
burgh,  or  in  the  Circuit  Court  of  Justiciary 
to  be  holden  by  the  Lords  Commissioners  of 
Justiciary  within  the  district  where  such  offence 
shall  be  committed,  or  in  any  county  or  place 
with  which  such  offender  shall  be  apprehended 
or  be  in  custody,  as  if  his  offence  had  been  ac- 
tually committed  there;  and  where  an  offence 
shall  be  commited  in  or  upon  or  in  respect  of  a 
mail,  or  upon  a  person  engaged  in  the  convey- 
ance or  delivery  of  a  post  letter  bag  or  post 
letter,  or  in  respect  of  a  post  letter  bag  or  post 
letter,  or  a  chattel  or  money  or  valuable  secu- 
rity sent  by  the  post,  such  offence  may  be  dealt 
with  and  inquired  of,  and  tried  and  punished,  and 
laid  and  charged  to  have  been  committed,  as 
well  in  any  county  or  place  in  which  the  offender 
shall  be.  apprehended  or  be  in  custody,  as  also 
in  any  county  or  place  through  any  part  wherdbf 
the  mail,  or  the  person,  or  the  post  letter  bag  or 
the  post  letter,  or  the  chattel,  or  the  money,  or 
the  valuable  security  sent  by  the  post  in  respect 
of  which  the  offence  shall  have  been  committed, 
shall  have  passed  in  due  course  of  conveyance  or 
delivery  by  the  post,  in  the  same  manner  as  if  it 
had  been  actually  committed  in  such  county  or 
place ;  and  in  all  cases  where  the  side  or  the 
centre  or  other  part  of  a  highway,  or  the  side, 
the  bank,  the  centre,  or  other  part  of  a  river,  or 
canal  or  navigation,  shall  constitute  the  boun- 
dary of  two  counties,  shall  offence  may  be  dealt 
with  and  inquired  of,  and  tried  and  punished, 
and  laid  and  charged  to  have  been  committed  in 
either  of  the  said  counties  through  which  or  ad-* 
joining  to  which  or  by  the  boundary  of  any  part 
of  which  the  mail  or  person  shall  have  passed  in 
due  course  of  conveyance  or  delivery  by  the  post, 
in  the  same  manner  as  if  it  had  actually  been 
committed  in  such  county  or  place ;  and  every 
accessory  before  or  after  the  fact  to  any  such 
offence,  if  the  same  be  a  felony  or  a  high  crime, 
and  every  person  aiding  or  abetting  or  counselling 
or  procuring  the  commission  of  any  such  offence, 
if  the  same  be  a  misdemeanour,  may  be  dealt 
with,  indicted,  tried,  and  punished  as  if  he  were 
a  principal,  and  his  offence  laid  and  charged  to 
have  been  committed  in  any  county  or  place 
in  which  the  principal  offender  may  be  tried. 

XXXVIII.  And  be  it  enacted,  that  where  an 
offence  shall  have  been  committed  in  Scotland, 
no  person  committed  in  Scotland  on  a  charge  of 
a  high  crime  or  offence  under  this  Act  shall  be 
entitled  to  insist  on  bail;  nevertheless  in  the  fol- 
lowing cases  the  party  may  be  admitted  to  bail; 
(that  is  to  say,)  first,  if  the  public  prosecutor 
shall  consent  thereto,  in  which  case  the  bail  shall 
be  such  as  he  shall  a^ree  to;  second,  if  the 
judges  of  the  Court  of  Justiciary,  or  the  Sheriff 
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or  Sheriff*^  substitute,  or  Stewart  or  Stewart's 
substitute  of  the  county  or  stewartry  within 
which  the  person  shall  be  committed,  shall  deem 
it  consistent  with  the  ends  of  justice,  and  in  this 
case  the  bail  shall  be  of  such  amount  as  such 
judge,  under  the  circumstances  of  the  case,  may 
think  necessary  for  ensuring  the  appearance  for 
trial  of  the  person  accused 

XXXIX.  And  be  it  enacted,  that  where  an 
offence  punishable  under  the  Post-office  Acts 
shall  be  committed  within  the  jurisdiction  of  the 
Admiralty,  the  same  shall  be  dealt  with  and  in- 
quired of  and  tried  and  determined  in  the  same 
manner  as  any  other  offence  committed  within 
that  jurisdiction. 

XL.  And  be  it  enacted,  that  in  every  case 
where  an  offence  shall  be  committed  in  respect 
of  a  post  letter  bag  or  a  post  letter,  or  a  chattel, 
money,  or  a  valuable  security,  sent  by  the  post, 
it  shall  be  lawful  to  lay  in  the  indictment  or  cri- 
minal letters  to  be  preferred  against  the  offender 
the  property  of  the  post  leTter  bag  or  of  the  post 
letter,  or  chattel  or  money  or  the  valuable  secu- 
rity sent  by  the  post,  in  the  Postmaster-general ; 
and  it  shall  not  be  necessary  in  the  indictment  or 
criminal  letters  to  alleee  or  to  prove  upon  the 
trial  or  otherwise  that  the  post  letter  bag  or  any 
such  post  letter  or  valuable  security  was  of  any 
▼alue ;  and  in  any  indictment  or  in  any  criminal 
letters  to  be  preferred  against  any  person  em- 
ployed under  the  Post-office  for  any  offence  com- 
mitted against  the  Post-office  Acts,  it  shall  be 
lawful  to  state  and  allege  that  such  offender  was 
employed  under  the  Post-office  of  the  United 
Kingdom  at  the  time  of  the  committing  of  such 
offence,  without  stating  further  the  nature  or 
particulars  of  his  employment. 

XLI.  And  be  it  enacted,  that  every  person 
convicted  of  any  offence  for  which  the  punish 
ment  of  transportation  for  life  is  herein  awarded 
shall  be  liable  to  be  transported  beyond  the  seas 
for  life  or  for  any  term  not  less  than  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding 
four  years ;  and  every  person  convicted  of  any 
offence  punishable  according  to  the  Post  office 
Acts  by  transportation  for  fourteen  years  shall  be 
liable  to  be  transported  for  any  term  not  exceed- 
ing fourteen  years  nor  less  than  seven  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three 
years 

XLII.  And  be  it  enacted,  that  where  a  person 
shall  be  convicted  of  an  offence  punishable  under 
the  Post-office  Acts,  for  which  imprisonment 
may  be  awarded  the  court  may  sentence,  the  of- 
fender to  be  imprisoned,  with  or  without  hard 
labour,  in  the  common  gaol  or  House  of  Correc- 
tion, and  may  also  direct  that  he  shall  be  kept 
in  solitary  confinement  for  the  whole  or  any  por- 
tion of  such  imprisonment,  as  to  the  court  shall 
seem  meet. 


XLIII.  And  be  it  eiMcted,  that  so  often  as 
any  sum  or  sums  of  money  not  exceeding  tweaty 
I  pounds  shall  be  due  for  postage  from  any  person 
within  the  United  Kingdom  or  other  her  Ma- 
jesty's dominions,  or  which  shall  be  dae  for 
postage  from  any  deputy,  agent,  or  letter  carrier, 
or  any  other  person  employed  in  receiving  or 
collecting  the  postage  of  letters  or  of  any  of  the 
Post-office  revenue,  or  from  the  sureties  of  aoj 
such  last -mentioned  person,  a  complaint  maj  be 
made  to  one  or  more  of  her  Majesty's  jastices 
acting  for  the  place  (whether  county,  riding,  di- 
vision, city,  town,  or  other  place,)  and  thereupoa 
he  shall  summon  the  party  complained  of  and 
the  witnesses  on  either  side,  and  shall  examioe 
into  the  matter  of  fact ;  and  on  dae  proof  beio^ 
made  of  the  money  due  from  the  person  com- 
plained of,  either  by  his  voluntary  confession,  or 
by  the  oath  of  one  witness  or  more,  the  justice 
shall  ^rant  a  warrant  to  a  peace  officer  (whetber 
constable,  tithing  man,  or  other  peace  officer,)  o( 
the  same  place  to  distrain  the  party  complaint 
of  by  his  goods  and  chattels  to  the  amount  of  die 
debt  and  of  all  the  expences  (whether  costs, 
charges,  or  qtherwiee,  of  obtaining  soch  wunnt, 
and  of  the  proceedings  relating  thereto,  and  to 
the  making  of  the  distress  and  sale  thereof)  \vA 
the  constable  having  taken  the  distress  may  keep 
it  for  fi^  days  at  the  charge  of  the  party  con- 
plained  of,  and  if  the  amount  of  the  debt  and  lU 
the  expence  shall  not  be  paid  within  that  time, 
then  the  goods  and  chattels  distrained  shall  be 
sold  by  the  peace  officer,  and  the  surplus  (if  any) 
of  the  money  arising  by  the  sale  thereof,  afia 
deducting  the  amount  of  the  debt  and  all  tbe 
expences,  ^hall  be  rendered  by  tbe  peace  officff 
to  the  person  distrained  upon  ;  and  for  the  piff' 
pose  of  taking  such  distress  the  peace  ofieer> 
when  either  a  refusal  or  a  resistance  shall  be 
made,  may  break  open  in  the  daytime  any  phce 
(whether  house,  building,  or  otherwise,)  whe« 
any  goods  or  chattels  of  such  ^person  shall  be; 
and  if  no  sufficient  distress  can  be  had  wfaereoo 
to  levy  the  debt  and  expenses,  or  in  case  aa  in- 
sufficient distress  only  can  be  found,  or  if  <8 
insufficient  distress  has  been  sold,  then  a  jostiet 
of  the  peace  may  commit  such  person  to  tK 
place,  there  to  remam  until  the  debt  and  ail  a* 
penses,  or  so  much  thereof  as  shall  remain  afitf 
deducting  therefirom  the  proceeds  of  the  salft 
shall  be  satisfied ;  and  in  addition  to  the  abo^t 
proceedings,  if  the  postage  dne  from'  any  offittr 
of  the  Post-office,  surety,  or  any  other  pcrsoo  in 
Ireland  shall  not  exceed  fifty  pounds,  tbe  aaioe 
may  be  recovered  with  full  costs  i*i  a  8uniw>7 
way  by  process  or  civil  bdl  in  the  court  of  tb« 
district  where  the  person  sued  shall  xeside  whiot 
has  jurisdiction  to  try  matters  06  oiiA  bill ;  bat 
no  decree  shall  be  made  thereotr  ante  p>^i>c^ 
or  civil  bill  shaU  have  bean  senrsd^AB'tb*  f"'^' 
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sued  eight  clear  days  at  least  before  the  first  day 
of  the  quarter  sessions  at  which  it  is  to  be  tried ; 
and  if  the  person  sued  shall  appeal  from  the  de- 
cree made  thereon  against  him,  and  on  the  hear- 
ing of  the  appeal  the  decree  shall  be  affirmed,  be 
shall  pay  to  her  Majesty  double  the  costs  of 
the  original  decree,  and  the  affirmance  thereof 
shall  be  conclusive  on  all  the  parties  therein. 

XLIV.  And  be  it  enacted,  that  all  duties  of 
postage  granted  by  any  of  the  Post-office  Acts, 
and  charged  by  virtue  thereof,  may  be  sued  for 
and  recovered  by  suit,  action,  or  information  in 
any  of  her  Majesty's  Courts  of  Record,  and  by 
all  such  ways  and  means  and  in  such  manner  and  j 
form  as  any  other  duties  granted  to  her  Majesty 
by  any  Act  or  Acts  relating  to  her  Majesty's 
revenue  arc  recoverable  by  law,  as  well  as  by  the ' 
particular  ways  and  means  provided  by  this  Act ; 
and  in  all  actions,  bills,  plaints,informations,  and 
and  proceedings  to  b^  commenced,  prosecuted, 
entered,  or  filed  in  the  name  or  on  behalf  of  her 
Majesty  for  the  recovery  of  any  such  duties,  her 
Majesty  may  have  and  recover  such  duties,  with 
full  costs  of  suit. 

XLV.  And  be  it  enacted,  that  every  com- 
plaint, information,  summons,  conviction,  warrant 
of  distress,  or  commitment  or  other  such  pro- 
ceeding which  shall  be  had  or  taken  for  the  re- 
covery of  any  postage  debt  or  penalty  under  the 
provisions  of  the  l^ost-office  Acts,  may  be  drawn 
or  made  out  according  to  the  several  forms  con- 
tained  in  the  Schedule  hereunto  annexed,  or  to| 
the  effect  thereof,  with  such  changes  therein  as 
the  case  shall  require ;  and  every  such  complaint, 
information,  summons,  conviction,  warrant,  or 
other  such  proceeding  which  shall  be  so  drawn 
or  made  out  shall  be  good  and  effectual  to  all 
intents  and  purposes  whatsoever,  without  stating 
the  ca«e  or  the  facts  or  evidence  in  any  more 
particular  manner  than  is  required  in  and  by 
such  forms  respectively. 

XL  VI.  And  for  the  protection  of  persons  act- 
ing in  the  execution  of  the  Post-office  Acts,  be  it 
enacted,  that  all  legal  proceedings,  whether  by 
action  or  by  prosecution,  which  shall  be  com- 
menced against  any  person  for  any  thing  done 
in  pursuance  of  or  under  the  Post-office  Acts, 
shall  be  commenced  and  prosecuted  within  three 
calendar  months  next  afier  the  commission  of  the 
Act,  and  not  afterwards ;  and  such  proceedings 
shall  be  laid  and  tried  in  the  county  or  place 
where  the  cause  of  action  shall  arise,  and  not 
elsewhere;  and  notice  in  writing  of  such  action, 
and  of  the  cause  thereof,  shall  be  given  to  the 
defendant  one  calendar  month  at  least  before  the 
commencement  of  the  action;  and  in  the  follow- 
ing cases  the  defendant  shall  recover  his  full 
costs  of  suit  as  between  attorney  and  client,  that 
is  to  say,  if  a  verdict  shall  pass  for  the  defendant, 
or  if  the  plaintiff  shall  become  nonsuit,  or  if  the 
plaintiff  shall  discontinue  the  action,  or  if  on  de 


murrer  or  otherwise  judgment  shall  be  given 
against  the  plaintiff;  and  the  defendant  shall 
have  the  like  remedy  for  his  cost  as  any  defendant 
may  have  for  costs  of  suits  in  other  cases  at  law ; 
and  although  a  verdict  shall  be  given  for  the 
plaintiff  in  any  such  action  the  plaintiff  shall  not 
have  costs  against  the  defendant,  unless  the  Judee 
before  whom  the  trial  shall  be  had  shall  at  the 
time  of  such  trial  certify  in  writing  his  approba- 
tion of  the  action,  and  of  the  verdict  obtained 
thereupon. 

(To  be  continued.) 


NEW  CONVEYANCING  WORKS. 

LBTTER   TO   THE  EDITOR. 

Sir, — I  hailed  with  considerable  satisfaction 
the  appearance  of  an  Original  Work  upon 
Modern  Conveyancing,  at  something  like  a 
moderate  price,  and  in  a  clear,  concise,  and  in- 
telligible form,  suitable  to  a  man  of  business.  I 
allude  to  Mr.  Western's  Precedents,  which, 
to  use  a  modern  phrase,  may  be  termed  the 
Attorney's  Hand  Book. 

I  was  admitted  an  Attorney  last  Term,  and 
am  now  purchasing  a  small  library,  and  the  ob» 
ject  of  my  addressing  you,  (as  the  Guide  to  all 
such  as  me)  is  to  express  my  surprise  that  your 
vigilance  has  not  yet  discovered, — or  if  you  have 
—that  you  have  taken  no  notice  of  a  tinkering 
folio  that  was  placed  in  my  hands,  and  which  I 
found  to  contain  some  fifteen  Precedents  in  about 
700  octavo  pages,  sent  into  the  world  under  the 
cloak  of  another  man's  name  and  fame,  at  the 
extravagant  price  of  25s.,  to  be  succeeded  by 
Nine  other  similar  volumes  (if  thejf  ever 
should  appear).  This  made  its  appearance  on 
the  same  day  as  Mr.  Western's  unassuming 
Work,  and  from  what  I  saw  of  it,  the  professiou 
should  be  set  right  about  its  merits.  I  humbly 
venture  my  opinion,  that  it  is  part  of  an  old 
kettle  originally  well  manufactured,  but  now 
quite  worn  out,  which  has  been  tinkered  up  by  a 
new  aspirant  to  legal  fame,  and  palmed  upon  the 
public  under  the  name  of  the  original  manufac- 
turer. 

We  have  had  Mr.  Hayes's  Work,  which  goes 
at  once  to  the  elements,  and  we  have  now  Mr. 
Western's,  which  in  a  similar  manner  goes  to  the 
practice y  and  we  can  purchase  both  these  works 
for  less  than  five  pounds.  Do  pray  cast  your 
argus  eyes  into  this  Bookseller's  book,  (for  such 
I  take  it  to  be,)  and  let  the  men,  young  and  old, 
know  something  of  your  opinion  about  it,  and 
you  will  much  oblige,  A  Subscriber. 

Lincoln's  Inn,  3rd  Sept.  1839. 


We  do  not  wage  war  with  authors,  com- 
pilers, or  any  such  poor  devils ;  for  want  of 
practice,  and  consequent  wanL-Qf  fee8,Jiieii 
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must  do  something  to  live,  and  »o  long  as  we 
find  writers  are  honest,  why  we  even  let  them 
write  on.  There  are  very  few  works  appear 
that  are  worth  the  trouble  of  reviewing. 
We  abhor  the  waspish  selfish  spirit,  that, 
nourished  by  ignorance,  and  incompetence, 
too  often  shews  itself  in  what  is  called 
Reviews.  Satire  would  be  a  better  desig- 
nation :  but  even  satire  hath  its  laws,  and 
ought  to  have,  more  than  any  other  kind  of 
writing.  It  is  the  interest  of  mankind  that 
a  satirist  should  not  abandon  himself  to  an 
excess  of  ill-humour  against  all,  who  have 
the  misfortune  to  displease  him.  We  have 
not  seen  the  work  our  Correspondent  alludes 
to.  We  will  inquire  about  it ;  he  may  be 
mistaken  in  his  opinion. — En. 


REVIEW  OF  NEW  BOOKS. 

Precedents  in  Convetancino,  adapted  to 
the  present  State  of  the  Law.  Illustrated 
with  Notes^  Practical  and  Critical,  By 
Thomas  George  Western,  Esq.F.R.A.S. 
of  the  Middle  Temple ;  '*  Author  of  "  The 
Commentaries  on  the  Constitution  and 
Laws  of  England,"  dedicated  by  com- 
mand to  her  Majesty  the  Queen,  &c.  In 
continuation  of  the  Precedents  by  8. 
Vallis  Bone,  Esq.  Vol.  III.  Part  2. 
London  :  John  Richards  and  Co.  Law 
Booksellers,  194,  Fleet-street.  —  Price 
Four  Shillings,— Sept.  1839. 

We  find  this  work  continaed,  as  promised, 
by  the  appearance  of  Part  No.  2,  which  is 
written  in  the  same  spirit,  and  with  the  same 
view  to  utility  and  safety,  as  the  first  part. 
The  part  before  us  concludes  the  Title 
**  Agreements,"  and  enters  upon  the  very 
difficult  subject  of  Debtor  and  Credi- 
tor, and  the  Precedents  consist  of  Trust 
Deeds.  The  manner  in  which  the  Notes 
are  given  is  altogether  different  from  any 
other  work  of  the  kind,  and,  being  criti- 
cal, must  be  a  great  acquisition  to  the 
practical  man.  The  author  continues  to 
animadvert  in  strong  terms  upon  the  un- 
settled STATE  OP  THE  Law,  which  he  shows 


rects  attention.  The  law,  as  it  staim> 
relating  to  liquidated  danuiges,  reserved  h 
agreements,  and  the  distinction  made  whei^ 
a  certain  sum  is  reserved  aa  a  penalty  » 
nomine,  is  clearly  given,  as  is  also  the  k^ 
governing  trust-deeds  for  the  payment  .f 
creditors,  and  the  rights,  duties,  and  liabillti^ 
of  Trustees  generally,  and  in  a  note  t 
"  Trustees'  Ihdemnities,'*  usually  insertec 
in  all  well-drawn  tmst-deedj^  and  which  > 
partieuiarhf  directed  to  the  notice  of  Sou- 
ciTORs,  the  author  says — 

Lord  Hardwickb  laid  down  a  mk  that  tne- 
tees  should  not  be  answerable  for  losses  whcR 
they  acted  by  other  hands  either  from  necessiti 
or  conformably  to  the  common  uai^  of  mankind 
His  Lordship,  Exparfe  Belchier  (Amb.  219.). 
said  there  are  two  sorts  of  necessity :  first,  le^^ 
necessity;  and  secondly,  moral  necessitif.  As  if 
the  first,   a  distinctiou   prevails.     When  twf 
executors  join  in  giving  a  discharge  for  noDer. 
and  one  of  them  only  receives  it,  they  are  bot^ 
answerable  for  it,  because  there  is  no  necessit;. 
for  both  to  join  in  the  discharge,  the  receipt  ^ 
either  being  su£Scient ;  but  if  trustees  j<»n  is 
giving  a  discharge,  and  one  only  receives,  ^ 
other  is  not  answerable,  because  his  joininp 
the  discharge  was  necessary.     Moral  nece^ 
is  from  the  usage  of  mankind,  if  the  tra$tee  arts 
as  prudently  for  the  trust  as  he  would  \wft  (!•« 
for  hiipself,  and  according  to  the  usage  of  bad- 
ness ;  as,  if  a  trustee  appoint  rents  to  be  paid  tr 
a  banker  at  that  time  in  credit,  but  who  afta" 
wards  breaks,  the  trustee  is  not  answerable: » 
in  the  employment  of  stewards  and  i^nts ;  ^ 
none  of  these  cases  are  on  account  of  necessiti. 
but  because  the  persons  acted  in  the  usoa)  me- 
thod of  business. 

Loan  Kino,  in  Balsh  v.  Hyam  (^  P.  Wbb. 
454.),  said  it  was  a  rule  that  a  cesivt  que  tnti' 
ought  to  save  the  trustee  harmless,  as  to  t^ 
damages  relating  to  the  trust ;  so  within  the  lei* 
son  of  that  rule,  where  the  trustee  has  hoo0t^ 
and  fairly,  without  any  possibility  of  beings 
gainer,  laid  down  money  by  which  cestui  ^'' 
trust  is  discharged  from  a  loss,  or  from  a  f^ 
and  great  hazard  of  it,  the  trustee  ought  to  be 
repaid ;  and  where  it  appears  to  be  absolot^i' 
necessary  that  one  of  the  trustees  should  be  <«• 
ployed  in  the  management  of  the  trust  estate,  tk 
Court  will  order  him  a  reasonable  allowance  ^* 
his  trouble.  This  was  decided  in  Marsha Ih' 
Hollaway  (2  Swanst.  43^  )  by  Loan  Eldo>. 
who  said,  that  it  being  alleged  by  the  co-tra<t«^ 
that  the  nature  and  circuia stances  of  the  tests- 
tor's  estate  required  the  application  of  a  gTO- 


m  every  case  of  doubt  and  difficulty,  and  to 

hU  the  OVER-RULED  CASKS  he  distinctly  di-H  proportion  of  time,  ancLtliat  theyeisU  not'* 
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ikrtake  to  continue  in  the  trust  without  the  aid 
ind  assistance  of  Croft  (an  attorney)^  who  was 
better  acquainted  therewith  than  any  other  per- 
>on,  and  that  it  would  he  for  the  henefit  of  the 
estate  that  Croft  should  coutinue  a  trustee ;  and 
t  being  alleged  hy  Croft  that  due  attention  to  the 
iffairs  of  the  testator  would  require  so  much  of 
lis  time  and  attention  as  would  he  greatly  preju- 
licial  to  his   other  pursuits,    and  therefore   he 
¥ould  not  have  undertaken  to  act  therein  hut 
inder  the  assurance  that  an  application  would  be 
nade  to  the  Court  to  authorise  the  allowance  of 
I  reasonable  compensation  for  his  labour  and 
ime,  and  that  he  would  not  continue  to  act 
herein  without  such  reasonable  allowance  being 
nade  to  him  ;  it  should  therefore  be  referred  to 
he  Master  to  settle  a  reasonable  allowance  to  be 
nade  to  Croft  ybr  his  time j  pains,  and  trouble, 
or  the  time  past ;  and  if  the  Master  should  be 
>f  opinion  that  Croft  should  be  continued  a 
rusteej  then  to  settle  a  reasonable  allowance  to 
)e  made  to  Croft  for  the  time  to  come.     In  that 
!ase  Croft  had  declined  to  prove  the  will  or  ac- 
cept the  trust ;  but  executed  no  disclaimer  of  the 
state,  and  his  co-trustees  had  employed  him  in 
he  capacity  of  agent  for  the  trust.     The  co 
nistees  filed  a  bill  for  the  administration  of  the 
rust,  and  prayed  that  in  case  the  Court  should 
)e  of  opinion  that  Croft  ought  to  be  discharged 
rom  the  trust,  then  that  he  might  convey  the 
nist  estates,  and  be  allowed  a  compensation  for 
lis  time  and  trouble  in  the  management  of  the 
estator's  affairs.  See  also  Brocksopp  v.  Baines, 
)  Mad.  90.;  Ellison  v.  Airey,  1  Ves.  111.; 
dyliffe  V.  Murray,  2  Atk.  58. ;  as  to  a  trustee 
naking  a  contract  for  an  allowance  with  his  cestui 
^ae  trust:  also  Gould  v.  Fleetwood,  cited  Ro- 
nn%on  v.  Pett,  3  P.  Wms.  251 .  «.  A.     In  the 
atter  case  Lord  Talbot  C.  said,  it  was  an  es- 
ablished  rule,  that  a  trustee,  executor,  or  admi- 
nistrator, should  have  no  allowance  for  his  care 
md  trouble :  the  reason  of  which  seemed  to  be, 
or  that  on  these  pretences,  if  allowed,  the  trust 
state  might  be  loaded,  and   rendered  of  little 
alue.     Besides  the  great  difficulty  there  might 
)e  in  settling  and  adjusting  the  quantum  of  such 
illowance,  especially  as  one  man's  time  might  be 
Dore  valuable  than  that  of  another;  and  there 
onld  be  no  hardship  in  this  respect  upon  any 
rustee,  who  might  choose  whether  he  will  ac- 
■ept  the  trust  or  not.     In  Ayliffe  v.  Murray, 
^RD  Habdwickb  thought  that  an  attoiinby 
trustee  or  executor)  might  make  the  usual  pro- 
essional  charges  for  business  done  for  the  trust 
«tate.      But   this   was    overruled  by   Lord 
Ltndhurst,  who  determined  that  if  a  trustee 
vho  was  a  solicitor  acted  as  a  solicitor,  he 
^as  not  entitled  to  charge  for  his  labour^  but 
mlyfor  his  costs  out  of  pocket, 

In  Moore  v.  Frowdy  3  Myhie  &  Cr.  45.,  the 
ireseot  Lord  Ciiancbllor  entered  fully  into 


the  question  of  a  trustbb  solicitor  being  en- 
titled to  costs  as  a  remuneration  for  business 
done  for  the  true  estate.  His  Lordship  said, 
<'  there  are  two  parts  of  the  trust  deed  applicable 
to  this  point ;  first,  that  part  in  which  the  trusts 
are  declared,  wherein  it  is  provided  that  all  costs, 
charges,  and  expenses  of  the  deed,  and  all  ex- 
penses, disbursements,  and  charges  already  or 
hereafter  to  be  incurred,  sustained,  or  borne  by 
the  trustees,  or  any  of  them,  either  in  profes* 
sional  business,  journeys,  or  otherwise,  for  the 
purpose  of  negotiating  or  performing  the  agree- 
ments, trusts,  and  purposes  before  mentioned, 
and  all  costs,  charges,  and  expenses  of  persons 
to  be  employed  by  them  as  surveyors,  and  all 
other  expenses  of  carrj'ing  the  trust  into  execu* 
tion,  shall  be  paid,  in  the  first  place,  out  of  the 
produce  of  the  intended  sale. 

'^  Now  the  costs  in  question  being  the  or- 
dinary remunerations  of  a  solicitor,  as  distin- 
guished from  the  costs  out  of  pocket,  cannot  be 
considered  as  charges  and  expenses  incurred, 
sustained,  or  borne  by  the  trustees;  but  such 
expressions  in  terms  apply  to  payments  made  or 
liabilities  incurred. 

*'  The  next  provision  is  more  specific ;  it  pro- 
vides that  each  trustee  is  to  be  at  liberty  to  retain 
and  reimburse  himself  all  such  reasonable  costs, 
charges,  and  expenses  as  he  may  sustain,  or  be 
put  unto,  such  costs,  charges,  and  expenses  to 
be  reckoned,  stated,  and  paid  as  between  attor~ 
ney  and  client ;  but  this  provision  does  no  more 
than  the  rule  of  law  would  have  done,  a  trustee's 
costs  being  taxed  as  between  attorney  and  client » 
And  what  are  the  costs  so  to  be  taxed  ?  Costs 
which  the  trustees  may  sustain  or  be  put  unto; 
terms  wholly  inapplicable  to  sums  claimed  as 
remuneration. 

**  There  is  nothing  in  either  of  these  provisions 
which  is  peculiarly  applicable  to  the  case  of  the 
solicitor  being  also  trustee*  It  cannot,  there- 
fore, be  assumed  that  the  intention  was  to  pro- 
vide for  some  other  mode  of  dealing  with  that 
union  of  characters  than  what  the  law  would 
have  enforced;  and  still  less  that,  under  such 
provision,  a  solicitor  dealing  with  his  client  can 
be  permitted  to  claim  that  which,  without  at 
least  a  specific  contract  with  the  client,  and 
proof  thtii  the  client  was  fully  cognisant  of  his 
legal  rights,  independently  of  such  contract,  and 
of  the  effect  and  legal  consequences  of  the  act 
upon  such  legal  rights,  he  would  not  be  entitled 
to  claim. 

'  It  remains,  therefore,  to  be  seen  what  is  the 
rule  of  law  in  cases  in  which  no  specif  c  contract 
regulates  the  rights  of  the  parties.  It  is  clear 
that  if  an  attorney  be  allowed  to  make  profit  bj 
means  of  professional  business  of  his  office  of 
trustee,  it  will  constitute  an  exception  to  a  rule 
well  known  and  established  in  all  other  cases. 
{Robinson  ▼.  Pett,  3  P.  Wms.  247>)    A  faotor 
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acting  fls  executor  is  not  entitled  {Scattergood  s , 
Harrison,  Moseley,  128.);    nor  a  commission 
agent  (Sheriff  y.  Axe^  4  Russell,  33).     Why  is 
the  case  of  a  solicitor  to  constitute  an  exception 
to  the  rule?   What  is  the  reason  given  for  the 
rule  ?    It  is,  I  think,  well  stated  in  Robinson  v.  i 
Pett:  **  The  reason  seems  to  be,  for  that  on! 
these  pretences,  if  allowed,  the  trust  estate  might  J 
be  loaded,  and  rendered  of  little  value."     It  is  |i 
not  because  the  trust  estate  is  in  any  particular: 
case  charged  with  more  than  it  might  otherwise ; 
have  to  bear;  but  that  the  principle,  if  allowed, |, 
would  lead  to  such  consequences  in  general.     In  ! 
the  case  of  the  factor  or  agent,  if  the  executors'; 
had  employed  other  persons  in  those  capacities,  | 
they  would   probably   have   been   allowed    the!| 
expenses ;  but  if  they  are  to  perform  those  duties  I 
themselves,  and  to  charge  a  profit  xx^n  such'' 
employments,  what  protection  can  the  plaintiff, 
have  against  extravagant  charges?   Do  not  these  | 
reasons  apply  to  the  case  of  solicitors?     Does 
not  this  very  case  strongly  exemplify  the  danger, 
and  illustrate  tlie  merit  of  the  rule  which  would 
avert  it  ?    If,  therefore,  it  had  been  necessary  for 
me  to  come  to  a  conclusion  upon  this  point, 
without  the  aid  of  previous  decisions  directly 
applicable,  I  should  not  have  felt  much  difficulty 
in  the  performance  of  that  duty  ;  but  still  I  am 
glad  to  be  relieved  from  that  necessity,  and  to 
find  my  own  opinion  confirmed  by  that  of  l^ord 
Lyndhdrst  in  the  case  of  New  v.  Jones  (not 
reported),  in  which  that  question  was  deliberately 
considered,   and    decided    conformably   to   the 
opinion  I  have  expressed.     It  was  indeed  said 
that  a  contrary  decision  had  taken  place  in  the 
case  of  Daniel  v.  Goldson  (before  the  Vice- 
Chancellor,  March,  1833,)  but  I  do  not  find 
that  the  point  was  there  raised  or  decided.     The 
Master, indeed,  may  have  allowed  such  costs;  but 
I  do  not  find  any  judgment  of  the  Court  upon  it.*' 
His  Lordship   ordered   that   the    Master,  in 
taxing  the  accounts  of  the  trustees,  was  not  to 
allow  them  any  professional  charges,  or  charges 
for  loss  of  time,  or  other  emoluments ;  but  to 
allow  only  such  charges  and  expenses  actually 
paid  by  them  out  of  pocket,  as  he  should  find 
to  have  been  properly  incurred  and  paid  by  them. 

We  will  only  add  that  no  attorney's  office 
should  be  without  this  work,  to  which  it  is 
as  necessary  and  as  useful,  as  the  ink-stand. 

NOTICE  TO  CORRESPONDENTS. 
Omfga. — In  our  next. — We  had  not  only  be- 
fore discovered,  but  noticed  the  the  fact  of  the 
wholesale  plagiarism ; — see  our  Note  to  the 
Answer  to  Problem  XVIII.  Vol.  II.  The  work 
upon  •*  Rights  of  Things  "  we  never  heard  of. 
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Stove  on  principles  Entirdy  Nerv,  and  us- 
equalled  for  Comfort  and  Economy. 

13  Y  HER  MAJESTY'S  ROYAL  LETTERS 
-*-'  Patent.  The  Chunk  Patent  Stove, 
invented  by  Mr.  R.  Prosser,  Civil  Engineer,  is 
distinguished  from  all  others  by  its  entire  freedoa 
from  dust  or  smoke,  its  great  economy  of  fuel, 
and  its  perfect  safety  from  fire.  It  has  been  a 
source  of  great  comfort  in  the  nursery  and  bed- 
room of  the  invalid,  affording  an  nnifoim  tem- 
perature through  the  day  and  night,  with  ooij 
one  supply,  while  the  most  delicate  test  caooot 
detect  any  thing  arising  from  its  use  which  is 
injurious  to  health — it  merely  warms  the  air 
without  decomposing  it ;  and,  as  there  is  no  door, 
none  of  the  gases  generated  by  combustibles,  oa 
pass  into  the  apartment.  Wherever  warmth  is 
required,  this  Stove  is  applicable.  It  is  as  (l^ 
sirable  for  the  drawing-room  as  the  laundr)* ;  for 
warming  greenhouses  it  possesses  extraordinaiy 
claims,  the  very  great  expense  of  building  floes, 
and  afterwards  the  immense  consumption  of  fud. 
being  avoided.  For  workshops  and  ships'  cabijis 
it  is  invaluable ;  it  requires  attention  only  once 
in  twenty-four  hours,  during  which  time  the  cost 
will  not  exceed  twopence. — Price,  plain,  £^m 
fluted,  £3.  1 05.  Manufactured  by  the  sole 
Proprietors,  RippoN  and  Borton,  Wells-siiwJ, 
Oxford-street.  Of  whom  may  be  had  dettiW 
Catalogues  of  the  prices  of  fenders,  fire-irons, 
warranted  table  cutlery,  superior  nickel  silver, 
&c.,  20  per  cent,  under  any  other  old-established 
house,  which  can  be  forwarded  for  a  single 
postage.     Established  1820. 


071  Sept,  2  was  pullished^  price  As,  to  be  con- 
tinued Montldy,   Vol.  Ill,  Part  IL 

PRECEDENTS  IN  CONVEYANCIK 
adapted  lo  the  Present  Stete  of  the  La** 
Illustrated  with  Notes,  Practical  and  Critical,  bj 
Thomas  Gkorob  Western,  Esq.  F.R.A.S.<i^ 
the  Middle  Temple ;  Author  of  <*  The  Commeo; 
taries  on  the  Constitution  and  Laws  of  England, 
dedicated  by  command  to  her  Majesty  tbcQueeB. 
&c.  in  continuation  of  the  Precedents  b; 
S.  Vallis  Bone,  Esq. 

Part  3,  Vol.  3,  will  be  published  October  I. 
London :  John  Richards  and  Co.,  Law  Book- 
sellers, 194,  Fleet  Street. 
This  work  will  be   completed  in  4  toIs. 


EaRATDM~Vol.  2,  p.  276, 1.  16,  from  the  top  of 
1st  col.  for  CDeo  d.  Bisk  r.  Koeling,  1  Man.  6i  Selw. 
86.)  read  (Deo  d.  Bish  r.  Keeling,  I  Mau.  &  Selw. 
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LEX  LOCI  DOMICILII. 


Part  II. 

As  to  the  manner  in  which  instruments, 
executed  in  England  by  a  domiciled  Engluh- 
man^  are  to  be  construed  and  dealt  with  in 
respect  of  evidence  by  a  Scotch  Courts  in  so 
far  as  these  instruments  relate  to  the  distri- 
bution of  personal  property,  situated  within 
the  territory  of  Scotland. 

Law  of  EviDsif CE  in  these  cases. 

TI7E  will  now  illustrate  the  doctrine  we 
have  asserted,  by  showing  what  is  the 
practice  in  this  country  in  cases  of  this  kind; 
and  we  cannot  do  better  for  the  purpose, 
than  quote  the  Speech  of  Lord  Broughaw, 
made  in  the  House  of  Lords,  on  their  Lord- 
ships giving  judgment  in  the  Appeal  Case, 
Yates  V.  Thomson  and  others,  {a)  (June  5, 
1835.)  His  Lordship  observed,  that  the 
question  which  he  considered  it  right  to  give 
reasons  upon  in  that  case  related  to  the 
manner  in  which  instruments  eiecuted  in 
England,  by  a  domiciled  Englishman,  are  to 
be  construed  and  dealt  with,  in  respect  of  evi- 
dence by  a  Scotch  Court,  in  so  far  as  these 
instruments  relate  to  the  distribution  of  per- 
sonal property,  situated  within  the  territory 
of  Scotland. 

His  Lordship  said.  It  was  on  all  hands 


<a)  See  3  Clarke  and  HaiUy,  68T. 
Vol.  II. 


admitted,  that  the  whole  distribution  of  Mr. 
Yates's  personal  estate,  must  be  governed 
by  the  law  of  England,  where  he  had  hi« 
domicile,  through  life,  and  at  the  time  of  his 
decease,  and  at  the  dates  of  all  the  instru- 
ments executed  by  him.  Had  he  died  in- 
testate, the  English  statute  of  distributions, 
and  not  the  Scotch  law  of  succession  in 
moveables,  would  have  regulated  the  whole 
course  of  the  administration.  His  written 
declarations  must,  therefore,  be  taken  with 
respect  to  the  English  law.  His  Lordship 
thought  it  followed  from  hence,  that  those 
declarations  of  intention  must  be  construed 
as  we  should  construe  them  here,  by  our  prin- 
ciples of  legal  interpretation.  Great  embar- 
rassment may,  no  doubt,  arise  from  calling 
upon  a  Scotch  Court  to  apply  the  principles 
of  English  law  to  such  questions,  many  of 
those  principles  being  among  the  most  nice 
and  difficult  known  in  our  jurisprudence. 
The  Court  of  Session  may,  for  example,  be 
required  to  decide  whether  an  executory 
devise  is  void  as  being  too  remote,  and  to 
apply,  for  the  purpose  of  ascertaining  that 
question,  the  criterion  of  the  gift  passing,  or 
not  passing,  what  would  be  an  estate  in  realty, 
although,  in  the  language  of  the  Scotch 
law,  there  is  no  such  expression  as  executory 
devise,  and,  within  the  knowledge  of  Scotch 
lawyers,  no  such  thing  as  an  executory  estate 
tail.  Nevertheless,  this  is  a  difficulty  which 
must  of  necessity  be  grappled  with,  because 
in    no    other  way    can    the  English  law 

X 
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,ii^iAVS^\^i  ^  personal  prop^rtf ,  nt^ated 
iji$ipfklly^lirltbif^.tfie  jarisdiotioa  of  the  Seat- 
^ff^ftorumi  and- the  rule  wfaicb  Fiiqaires  the 
l^w^of  tbe  domicile,  to  goTern  succession  to 
iiaoh  inppertj,  could  iu  no  other  way  be 
.applied,  and  followed  oat  Nor  has  any 
distinction  in  this  respect  ever  been  taken 
between  testamentary  succession,  and  suc- 
cession ab  intestatOf  or  has  it  been  held 
either  here,  or  in  Scotland^  that  the  Court's 
right  to  regard  the  foreign  law,  was  ex- 
idndedy  whercYer  a  foreign  instrument  had 
been  executed.  It  was,  therefore^  his  Lord- 
ship's opinion,  that  in  this  as  in  other  cases, 
of  the  like  description,  the  Scottish  Cqurt 
-must  inquire  of  the  foreign  law  as  a  matter 
*0(Jactj  and  examine  such  evidence  as  will 
shew  how  in  £!n^&tnd  such  instruments  would 
}be  dealt  with  as  to  construction.  HiaX.ord 
'drip  sud  he  gave  this  as  his  opinion  upon 
{f  rifM^ipIop  for  he  was  not  aware  of  the  ques- 
t^joaever  having  rec0ived  j^diciM^  determi- 


ceming  which  th/d  discussion  vims,  hip- 
pened  at  home  ot  abroad ;  whether  they 
related  to  a  foreigner  domiciled  abroad,  or  a 
native  living  and  dying  at  home.  As  veil 
it  might  be  contended,  that  another  mode  of 
trial  should  be  adopted,  as  that  another  lav 
of  evidence  should  be  admitted  in  sach  cases. 
Who  would  argue  that  in  a  question  like  the 
present;  the  Court  of  Sessian  should  t^  the 
point  of  fact  by  a  jury,  according  to  the 
English  procedure,  or  should  follov  tbe 
course  of  our  dispositions  or  interrogatoria 
in  Courts  of  Equity,  l>ecause  the  testator 
was  a  domiciled  Englishman,  and  becaosa 
those  methods  of  trial  would  be  applied  to 
his  case,  were  the  question  raised  here? 
The  answer  is,  that  the  question  arises  is 
tbe  Court  of  Session^  and  must  be  dealt  with 
by  the  rules  which  regulate  inquiiy  there. 
Now  the  law  of  evidence  is  among  the  chief 
of  these  rules ;  nor  let  it  be  said  that  there 
is  any  inconsistency  in  applying  the  En^ 


.^fition  ip  either  country  :  bnt  here  his  Lord-  rules  of  construction,  and  the  Scotch  rob  of 

ship  thought  the  importing  of  thq  foreign 
ocode  (sometimes  incorrectly  cplled  the 
j^mmiku)   must  stop:    what  evidence    tbe 

Courts  of  another  country  would  receive, 

and  what  r^ect,  was  a  question  which  he 

could  not  at  all  see  the  necessity  of  the  Courts 

of  any  one  country  entering.  Those  princi- 
;  ptes  which  regulate  the  admission  of  evi- 
'^(Aence,  are  the  rules  by  which  the  Courts  of 
i.iBvery  country  guide  themselves  in  all  their 
^  inqairies*  The  truth  with  respect  to  men's 
^actions,  which,  from  .the  subject  matter  of 
vj|heir.inquiry,.is>  to  'bc^  ascertained  aocording 
't.tO'.ft  ttertain^  defiaila  course  of  proceeding, 

and  certain  rules  have  established,  that  in 

pvrstting  this  investigation,  some  things  shall 

W  heard  ilj>om  witnesseis/otherv  not  listened 
'  feVfiOirie  instruments  shall  be  iVispebted  by 
^tjjiej^udge,  ^thers'  kept  from  his  e^e.  This 
»,ip^i^t  eifid^tly  .be  the  ^ame  cour^,  and  go- 
-t»n|iaie4  byitbo  «ama  rffJ^Pi.wMtaver  b^  tbe 

subject  m^tlerof ^iiMrMlgatton  ^  noi.  am  it 


evidence  to  the  same  matter,  in  investigat- 
ing facts  by  one  law,  and  intention  bj  aso- 
ther.  The  difference  is  manifest  between  the 
two  inquiries;  for  a  person's  meaning  cffi 
only  be  gathered  from  assuming  that  be  i^ 
tended  to  use  words  in  the  sense  affiled  to 
them,  by  the  law  of  the  country  he  belonged 
to  at  the  time  of  framing  his  instrament. 
Accordingly,  where  the  question  is  whati 
person  intended  by  an  instrument  relating  to 
the  conveyance  of  real  estate,  sitaatedioft 
foreign  country,  and  where  die  Lex  keif^ 
nta  must  govern,  we  decide  upon  his  meas- 
ingby  that  law,  and  not  by  the  lawrof  the 
country  where  the  deed  was  executed,  be 
cause  we  consider  him  to  have  had  thit^)- 
reign  law  in  his  contemplation. 
(Ibteeon^teiMf.) 
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Aniww's  to  Problems 

TO  THS  EDITOR  Of   THS  LSOAL  OVIDB. 

ANSWERS  TO  PROBLEMS  12  and  18. 
VOL.  II. 

{CofUinued  J^rom  p  SOS.) 

XI.  Where  a  consideration  can  be  clearlj 
implied  the  guarantee  is  Talid,  and  here  it 
will  be  fonndy  that  where  the  agreement  is 
prospective^  or  where  there  is  an  executory 
condition^  a  consideration  may  generally  be 
implied,  as  for  instance,  provided  jou  will 
give  A.  credit  is  the  condition  precedent, 
which,  when  fnlfiUed,  form  the  consideration 
necessary  to  the  validity  of  the  gaarantee. 
On  the  other  hand,  in  Wain  «.  Warlters,  the 
debt  was  pre^xistent,  and  the  promise, 
therefore,  retrospective;  hence  no  consi- 
deration could  be  implied. 

XII.  There  are  many  cases  of  prospec 
tive  agreements  reported,  but  that  which  is 
usually  referred  to  is  Staph  v.  Lill,(Z)  in 
Tvbieh  the  words  of  the  instrument  were, — I 
guarantee  the  payment  of  any  goods  which 
Mr.  John  Staph  shall  deliver  to  Mrs.  Ni- 
cholls,  of  Brick  Lane.^-John  Lill.  Here 
the  delivery  of  the  goods  was  very  properly 
deemed  a  good  consideration,  and  in  New- 
bury V,  Armstrong,  (m)  an  agreement  to  be 
security  for  one  S.  Corcoran,  for  whatsoever 
jou  may  trust  him  with,  while  in  your  em- 
ploy, to  the  amount  of  £50.,  (n)  was  held 
good  on  similar  grounds,  (o) 


(/)  Reported  at  N.  P.,  1  Campbell,  842,  and  after- 
wardfl  conflriiied  by  the  Court  of  K.  B.,  and  reported 
^  Bast,  348. 

(m)  6Bing,201. 

(n)  A  guarantee  may  be  limited  in  amount  and  In 
duration,  but  where  a  specific  debt  Is  Intended,  the 
amount  need  not  be  named,  Bateman  v.  Phillips,  16 
Xast.  279. 

(o)  See  also  Russell  v.  Hoseley,  3  B.  &  B.  211.; 
Morris  v.  Stacey,  Holt's  N.  P.  C,  163. ;  Combe  v. 
VTolTe,  8  Bing.  157. ;  Shortrede  v.  Cheek,  1  ad.  &  EIL 
£9.;  a  distinction  was  formerly  taken  between  a  pro- 
mise made  brfore  and  qfter  delirery,  but  this  disUne- 
tion  is  now  superseded  by  the  rule  as  to  protpective 
agreements  ss  laid  down  by  Tlndal,  C.  J.  in  Newbury 
r.  Annstrsng;  (see  Jones  v.  Cooper,  Cowp.  228.). 


Viand  IS,  Vol  11.  «W 

XIIL  There  is,  howeter,  aclasif  Hf  casdk, 
where  retrospective  if  reemerits  iOLvti  ha^ 
held  to  be  valid  as  guarantees,  in  M  tMl^ 
as  they  refer  to  some  past  constdiraftefk^ 
fulfilling  a  previous  request.  In  Payne  •^. 
Wilcox,  the  essential  words  of  the  iniAro- 
ment  were :— **  Mr.  R.  Payne  having  at  my 
instance  and  request  consented  to  snspend 
proceedings,  &c.  ...  I  do  hereby  in  eonri- 
deration  thereof,  personally  undertake,  fcc.^ 
—and  it  was  held  that  the  consideration  Ibr 
the  promise  was  sufficient,  because  it  most  be 
taken  as  a  consent  to  suspend  proceedings, 
at  least,  till  the  day  named  in  the  under- 
taking. 

XIV.  It  should  be  observed,  that  an 
agreement  fulfilling  all  the  conditions  statbd 
in  the  reported  cases,  need  not  be  in  a*  sin- 
gle writing.  ParU  of  the  said  agreement 
may  be  different  pieces  of  paper,  providM 
tliey  are  connected  one  with  another  jhl 
sense :  and  parol  evidence  for  the  pnrpcise 
of  connecting  them  has  always  betti  ^  M- 
jected.(p) 

XV.  There  is  one  other  requisition  of  the 
statute  which  it  is  necessary  to  notfase. 
The  agreement  must  be  <«  signed  by  the 
party  to  be  charged  therewith,  or  by  soine 
other  person  by  him  thereunto  lawfUIy 
authorised." 

XVI.  Two  points  have  been  deoided^n 
the  subject  of  the  signature  required  by  the 
statute  of  frauds.  First,  that  the  instrument 
need  be  signed  only  by  the  party  i0  be 
charged,  and  not  by  the  other  eontraoting 
party  \{q)  and  second,  that  the  signature  niay 
be  at  the  beginning,  as  well  aval  the  end  <Df 
the  instrument,  (r) 


(p)  Jackson  v.  Low,  1  Bing.  0.$  SaniideMn  vi  J*^- 
son,  2  B.  &  P.  898. ;  Allen  «.  Bennett,  3  Taunt.  laO. ; 
Dobellv.  Hutchinson,3Add.&EU.355.  . 

{q)  Knight  V.  Crockford,  1  Bsp.  IdO.;  U$%S^  v. 
Bryant,  2  Bing.  K.  C.  785.    « It  Is  W  illie^li%)tM6le 
of  both  partiet  that  make  the  agreettient    tlWiiWc 
meat  it  in  (hct  made  belbrB  iigfiatnri.'' 

(r)  Bight  V.  Price,  Dong.  SAt ;  jQ|Oflt  f •  J^Q^jp- 
bie,3Merfv.62. 
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'  XVII.  It  may  be  necessary  to  add,  that 
in  some  few  cases  guarantees  require  an 
agreement  stamp,  and  the  rule  laid  down  is, 
that  where  the  principal  or  original  con- 
tracts requires  a  stamp ;  so  also  does  the 
guarantee.(5)  This  excludes  agreements  for 
the  sale  of  goods,  and  indeed  most  of  those 
mercantile  transactions  which  give  birth  to 
guarantees. 

XVIII.  Such  are  the  principal  features  of 
a  valid  guarantee,  but  it  has  been  decided 
that  a  mere  offer  to  guarantee,  as  "  I  have 
no  objection  to  guarantee,  kcJ*  is  not  suffi- 
cient ;  though  it  seems  it  might  be  rendered 
so  by  acceptance,  (t) 

XIX.  An  informal  guarantee  cannot  be 
taken  advantage  of,  after  money  has  been 
paid  under  it,  either  to  the  party  8ecured,(u) 
or  into  court ;  (v)  in  neither  case,  can  money 
so  paid  be  recovered  back,  and  proof  even 
that  there  is  not  a  written  instrument  is  of  no 
avail. 

XX.  But  the  court  will  enforce  a  verbal 
guarantee  against  an  attorney,  who  has  un- 
dertaken to  pay  his  client's  debt  and  costs, 
by  virtue  of  the  control  which  they  exercise 
over  their  own  officers,  (w) 

XXI.  Let  us  now  recapitulate  the  various 
requisites  of  a  valid  guarantee : — 

1.  The  agreement  intended  to  operate  as 
a  guarantee,  (that  is  where  the  party  ori- 
ginally chargeable  still  remains  liable,)  must 
be  in  writing. 

2.  Inasmuch  as  an  agreement  compre- 
hends a  consideration^  as  well  as  a  promise^ 
a  mere  naked  promise  is  not  sufficient,  but 
the  consideration  may  be  implied  from  the 
terms  of  the  instrument,  as    well    as    ex- 


(j)  Warrington  v.  Furbor,  8  East,  243. 

(t)  M'lver  V.  Richaxdson,  1  M.  &  S.  d57. ;  Mozeley 
V.  Tinckler,  1  C.  M.  &  R.  672.;  Symonds  v.  Waite, 
2  Stark.  371. ;  Grant  v.  HiU,  1  Stark,  110. 

(tt)  Shaw  v:  Woodcock,  7  B.  &  C.  73.  ) 
-    (v>  Middleton  v.  Brewer,  Peake,  16. 

(to)  EvanB  c.  Duncan,  1  Tyrwh. 


3.  The  agreement  need  not  he  in  one 
written  paper,  but  may  be  collected  from 
two  or  more. 

4.  The  signature  of  the  ''party  to  be 
charged"  is  alone  required,  and  it  may  be 
at  the  beginning,  as  well  as  at  the  end  of 
the  instrument. 

6.  Where  the  original  contracts  require 
an  agreement  stamp,  so  also  will  the  gua- 
rantee which  relates  thereto. 

6.  But  if  a  guarantee  be  informal,  sucli 
defect  cannot  be  taken  advantage  of  after 
money  has  been  paid  under  it,  either  to  tbe 
party  secured,  or  into  court. 

KinQ$  Bench  Walk.  H.  S.  C 


COURT  OF  CHANCERY.— Jwitf  26. 

Angell  w.  Davis. 

Appeal  from  the  Vice-Chancdlor. 

Trustees,  their  Uahility   to  replace  Tnut 
Money  lent  upon  instifficient  security. 

Practice. — Whether  the  Court  has  Juris- 
diction to  entertain  an  Appeal  for  Cotts. 

The  biU  was  filed  by  the  plaintifis,  who  ve 
trustees  of  the  property  of  an  infant,  an  J  it 
prayed  that  the  defendant  might  be  compeUfd 
to  account  for  certain  monies  belonging  to  tht 
infant,  which  he  had  advanced  on  mortgage,  and 
to  replace  those  monies  at  his  own  cost.  The 
defendant  was  a  trustee  in  conjunction  with  tbe 
plaintiffs,  and  he  had  also  been  entrusted  witb 
the  sole  management  of  the  property,  whicb,  by 
the  terms  of  the  deed  of  trust,  might  be  lent  oat 
on  mortgage  on  **  freehold  or  good  leaseix^ 
security.^  A  sum  of  jBi50.  was  advanced  to& 
Mr.  Amor  on  the  security  of  land  which  was  oot 
worth  j£40.,  but  was  held  by  Amor  under  a  o^ 
venant  to  build.  The  plaintifl&  did  not  coosidf^ 
this  covenant  a  sufficient  security,  and  the  fict- 
Chancellor  having  directed  a  reference  to  tb« 
master,  it  was  reported  that  the  money  was  ad- 
vanced on  property  of  the  description  mcniionei 
Under  these  circumstances  the  court  ordered  iht 
money  to  be  replaced,  but  as  it  appeared  that  tk 
mortgagor  was  ready  to  repay  it,  and  as  no  loss 
had  therefore  been  incurr^,  the  defendant  was 
not  called  on  to  pay  any  costs,  and  igaiost  this 
order  the  present  appeal  was  brooghi. 

Mr.   Girdles tonCf  for  the  appal,  contended 
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that  althoagh  under  ordinary  circumstances  there 
coald  be  no  appeal  for  costs  which  were  given  or 
withheld  in  the  court  below  at  the  discretion  of 
the  Judge,  yet  here  there  might  be  such  appeal, 
because  costs  were  expressly  introduced  as  a  part 
of  the  relief  prayed  by  the  bill.  The  improper 
conduct  of  the  trustee  had  given  occasion  to  the 
suit.  He  had  been  warned  that  unless  the  mo- 
ney was  immediately  repUced,  the  bill  would  be 
filed  and  costs  prayed  against  him,  and  if  costs 
were  not  given,  the  court  would  be  depriving 
persons  yet  unborn  (for  the  infant  had  only  a 
life  interest)  of  a  considerable  portion  of  their 
property.  It  was  this  peculiarity  which  they  ap* 
prehended  took  the  case  out  of  the  ordinary  rule 
with  respect  to  appeals  for  costs. 

Mr.  Wigramy  on  the  other  »de,  maintained, 
on  the  authority  of  Jenour  v.  Jenour,  10  Ves. 
J.  57*2.  (a)  and  Taylor  v.  Pope,  15  Ves.  J.  78. 
that  there  could  be  no  such  appeal.  They  also 
defended  the  conduct  of  Mr.  Davis,  and  main- 
tained that  as  the  money  was  forthcoming,  and 
no  loss  had  been  incurred,  the  court  was  right  in 
not  compelling  the  payment  of  costs.  The  plain- 
tiffs themselves  had  b(»en  guilty  of  a  much  greater 
breach  of  trust  than  the  defendant,  for  they  had 
placed  the  trust  money  in  the  three -and-a-half 
per  cents. 

The  Lord  Chancellor  said,  it  was  quite 
impossible  for  the  court  to  sanction  such  a  pro- 
ceeding with  regard  to  the  execution  of  a  trust, 
as  that  made  out  by  the  bill.  It  was  true  no  loss 
had  been  incurred,  but  the  defendant,  holding  a 
trust  with  an  express  injunction  to  advance  the 
money  on  ffood  leasehold  security,  had  thought 
proper  to  advance  it  on  the  security  of  a  cove- 
nant in  a  lease  which  in  truth  was  no  security  at 
all.  Such  conduct  on  the  part  of  a  trustee  the 
court  could  not  overlook,  but  the  difficulty  was, 
whether  the  court  had  jurisdiction  to  compel  him 
to  pay  costs  on  an  appeal.  His  Lordship  ex- 
pressed his  opinion  that  the  defendant  must  be  \ 
made  to  pay  the  expenses  of  a  bill  filed  purely  in 
consequence  of  his  misconduct,  if,  on  an  exami- 1 
nation  of  the  cases,  it  should  be  found  that  the 
court  had  the  power  to  make  a  decree  to  that 
effect. 

July  3. 

This  case  came  on  again  for  bearing  on  the 
appeal  for  costs. 

The  Lord  Chancbllor  said,  that  having 
adjudicated  he  was  clearly  of  opinion  that  the 
defendant  had  done  wrong  in  lending  the  mo- 
ney on  the  security  of  a  covenant  which  was, 
in  point  of  fact,  no  security  at  all ;  and  as  the 
Court  was  bound  to  set  its  face  against  such 
proceedbgSy  he  also  expressed  a  strong  desire  to 
make  the  defendant  pay  the  costs,  if  the  practice 


of  the  Court  permitted  him  to  make  such  an 
order,  but  as  the  appeal  was  purely  for  costs 
there  was  on  that  matter  some  doubt.  His 
Lordship  then  referred  to  and  commented  upon 
1  Ves.,  sen.,  148.;  1  Eden,  17.;  Beames's 
Appendix,  10. ;  and  Burkett  t7.  Spray,  1  Russ. 
and  Myl.  115.  (6),  in  which  successive  Chan- 
cellors, had  recognized  the  rules  of  the 
Courts  to  be,  that  they  would  hear  appeals  relat- 
ing to  the  costs  of  trustees  and  mortgagees. 
There  were  three  reasons  which,  in  addition  to 
these  authorities,  induced  liim  to  think  this  ap- 
peal could  be  entertained.  In  the  first  place  the 
bill  prayed  for  costs  as  matter  for  relief;  the 
costs,  secondly,  were  not  personal ;  and  thirdly, 
the  error  appeared  on  the  face  of  the  proceedings. 
His  Lordship  said  he  had  come  to  the  con- 
clusion, that  the  Court,  under  the  circum- 
stances of  the  case,  had  authority  to  entertain 
an  appeal  for  costs,  and  to  direct  the  defendant 
to  pay  the  costs  of  the  proceedings  rendered 
necessary  by  his  dealing  with  the  fund.  The 
rule  with  respect  to  an  appeal  for  mere  persona) 
costs  was  a  wholesome  one,  and  he  had  no  dis- 
position to  relax  it ;  but  it  might  happen,  as  in 
the  present  case,  that  costs  were  the  sole  object 
of  contention  in  the  cause,  and  as  in  the  present 
case  one  of  the  principal  objects  prayed  by  the 
bill.  His  Lordship  was  of  opinion,  therefore, 
that  having  jurisdiction  to  make  a  decree  with 
respect  to  costs,  the  defendant  must  pay  those 
which  the  plaintiffs  prayed  against  him. 


(a)  The  late  Sir  Samuel  Ramilly  in  that 
case  stated,  he  conceived  the  Rule  to  be, 
that  where  the  costs  are  in  the  discretion 
of  the  Court,  there  can  he  no  appeal 
upon  the  subject  of  costs^  and  referred  to 
Wirdman  v.  Kent,  Bro.  C.  C.  140.  (stated 
from  hia  own  note)  and  Williams  y.  Binning^ 
(in  tbe  Court  of  Exchequer  cited  from  a 
note  of  Mr.  Ahhott^ihe  then  Speaker  of  the 
House  of  Commons)  in  answer  to  which 
Lord  Eldon,  C.,  said,  "  Suppose  a  third 
person  was  executor,  and  brought  before 
the  Court;  here  the  executor  happens  to 
be  before  the  Court  by  the  mere  accident 
that  the  trustee,  happens  to  be  executor; 
for,  as  executor,  he  had  done  with  the  fund ; 
having  placed  it  in  the  hands  of  the  trustees 
for  the  persons  entitled  under  the  trust.  It 
has  been  17  years  out  of  his  hands  as  execu- 
tor.   Then  this  is  not  costs  within  the  Cox*' 
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Uotf'RutB  hift  relief,  and  hit  Lortbhip  him- 
»elf  gave  the  following  declaration  that  it 
might  not  be  misunderstoody  ''  In  as  much 
80  the  fiind*  the  right  to  which  was  in  ques- 
tion in  this  cause,  had  been  separated  from 
the  residue  of  the  personal  estate  of  the  tes- 
tvlor,  and  placed  in  the  hands  of  the  trustees 
thereof  bj  the  executor,  before  the  bill  filed , 
and  as  the  payment  of  the  costs  of  this  suit 
ont  of  the  residue,  is  in  this  csM^e  specifically 
prajed  hj  the  bill  as  relief,  and  the  executor 
|M  such,  is  made  a  partj  to  the  suit  in  respect 
of  that  relief,  so  prayed;  the  order  for  the 
payment  of  the  costs  in  the  decree  complained 
of  is  in  this  particular  case  to  be  considered 
i|s  relief  granted  by  the  Court ;  and  in  this 
«8Be  the  residue  of  the  personal  estate  ought 
not  to  have  been  charged  with  the  payment 
.of  the  costs  of  this  suit;  but  the  same  ought 
lo  be  paid  out  of  the  trust  fund,  the  right  to 
which  was  in  question  in  this  cause,  and  his 
Lordship  referred  it  to  the  Master  to  tax  the 
costs  of  the  suit  which  he  directed  to  be  paid 
ftom  the  fund  in  Court." 

(h)  In  that  case  Lord  Lyndburst  held 
that  an  appeal  would  lie  in  respect  of  costs,  if 
any  principle  were  involved,  and  they  were 
not  merely  given  as  consequential  on  the 
decree.  Most  of  the  cases  on  the  subject  of 
appeals  relative  to  costs  are  brought  together 
In  a  note  to  Mr,  Blunfs  edition  of  Ambhr^s 
Reports,  521.  To  these  may  be  added  Eyre 
V.  PameU,  29th  Feb.  1727 ;  Crosby  y.  S/tad- 


states  the  resolution  ot  the  House,  that  iH  Par- 
liamentary reports  printed  for  the  use  of  the 
House  should  be  sold  to  the  public,  and  that 
these  several  papers  were  ordered  to  be  printeil, 
not  however  stating  that  they  were  printed  for 
the  use  of  the  House,  h  then  sets  forth  the 
resolution  and  adjudication  before  set  out.  Wc 
know  by  looking  ai  the  documents  referred  to  it 
the  bar  that  this  resolution  and  adjodicition 
could  not  justify  the  libel  complained  of,  becaost 
it  was  not,  in  fact,  passed  till  after  action 
brought.  But  passing  over  all  minor  objectioni, 
I  assume  that  the  defendant  has  properly  pleided 
a  claim  on  the  part  of  the  House  to  aothoriie 
the  indi;$criniinate  publication  and  sale  of  ill 
such  napers  as  the  House  may  order  to  be 
printea  for  the  use  of  its  members. 

The  Attorney-general  would  prechide  us  from 
commencing  this  inquiry.  He  protests  agaiait 
our  taking  any  other  step  than  that  of  reconiiog 
the  judgment  already  given  in  the  superior  oonit, 
and  registering  the  ^ict  which  Mr.  HsbuA 
brings  to  our  knowledge.  But  havisg  eoa* 
vinceid  myself  diet  the  mere  order  of  the  Hook 
will  not  justify  an  act  otherwise  illegal,  and  tha 
the  simple  deck 


wartk,  4th  April,  1728 ;  D.  P.  Hare,  M.SS.; 
Oould  V.  Granger,  Mos.  905.;  Huband  u. 
Huband,  7  Bro.  P.  C.  433.  Toml.  edit. ; 
Tod  V.  Tod;  1  BUgh  638.  N.  8.  and  see 
1  Dow.  261.— EniTOR. 


aUEBN'S  BENCH— JIfay  31. 
o  Sittings  in  Banco. 

Stockdals  v.  Haksarik 

,i, ,,-»      ;  Judgment. 

{Continued  from  page  870.) 

U!.  I  come  at  length  to  consider  whether 

this  privilege  of  publication  exists.    The  plea 


declaration  that  that  order  is  made  in 
exercise  of  a  privilege,  does  not  prove  the  priii* 
lege ;  it  is  no  longer  optional  with  uie  to  dedin 
or  accept  the  office  of  deciding  whether  this  pri- 
vilege exist  in  law.  If  it  does,  the  defeodant'i 
praver  must  be  ^nted,  and  judgment  avvded 
m  his  favour ;  or,  if  it  does  not,  the  piaifitiff, 
under  whatever  dbadvantage  he  mav  appear  be- 
fore us,  has  a  right  to  obtain  at  our  haiids.  ai  ao 
English  subject,  the  establishment  of  his  hvfbl 
rights,  and  the  means  of  enforcing  them. 

In  the  first  place  1  would  observe,  that  the  act 
of  selling^  does  not  give  the  plaintiff  any  addi- 
tional ground  of  action  or  right  to  redress  at  lav 
beyond  the  act  of  publishing.  The  inju^  » 
precisely  the  same  in  its  nature,  whether  (Ik 
publication  be  for  money  or  not,  though  it  nay 
be  much  more  extensively  injurious  vhen  sot- 
tf  red  over  the  land  for  profit.  But  the  dinctioo 
to  sell  is  highly  important  in  this  respect;  tbn 
public  sale  necessarily  imports  iudiscrimimK 
publication  beyond  recal  or  control,  and  holds 
out  the  same  authority  as  a  protection  to  errn* 
subordinate  vendor,  who,  by  purchase  irooi  thetr 
printer  and  bookseller,  is  like  him  doing  no  vafft 
than  giving  effect  to  an  order  of  the  House. 
i  How  far  it  is  strictly  constituUonal  for  e ttl»fr 
;  House  of  Parliament  to  ral«e  money  by  sale  or 
otherwise,  and  apply  it  to  objects  not  specified  ^* 
I  Act  of  Parliament,  might  require  oonsidentioi: 
on  general  grounds,  but  does  not  belong  to  tbe 
present  season  or  place,  in  which  we  have  only 
to  deal  with  the  manner  in  which  the  mutual 
righto  of  the  parties  before  us  in  this  actioo  ait 
:  affected. 
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It  is  likewise  fit  16  rernark,  ihfti  the  defamt- 
tory  matter  has  no  bearing  on  any  question  in 
Parliament,  or  that  could  arise  there.  Whether 
the  book  found  in  the  possession  of  a  prisoner 
in  Newgate  were  obscene  or  decent  could  have 
no  influence  in  determining  how  prisons  can  best 
be  regulated,  sttil  less  could  the  irrelevant  issue 
whether  it  was  published  by  the  plainti£P.  'The 
most  advisable  course  of  legislation  on  the/subject 
is  wholly  unconected  with  those  facts ;  the  in- 
quisitorisl  functions  would  be  exercised  with 
equal  freedom  and  intelligence  however  they  were 
found  to  be ;  and  if  the  ascertainment  of  them  by 
the  House  was  a  thing  indifferent,  still  less  could 
the  publication  of  them  to  the  world  answer  any 
one  Parliamentary  purpose. 

The  proof  this  privilege  was  grounded  on 
three  principles:  necessity,  practice,  universal 
acquiescence.  If  the  necessity  can  be  made  out, 
no  more  need  be  said ;  it  is  the  foundation  of 
every  privilege  of  Parliament,  and  justifies  all 
that  it  requires.  But  the  promise  to  produce 
that  proof  ended  in  complete  disappointment.  It 
consisted  altogether  in  first  adopting  the  doctrine 
of  Lake  v.  King,  in  1st  Saunders,  that  printing  for 
the  use  of  the  Members  is  lawful,  and  their  re- 
jecting the  limitation  which  restricts  it  to  theiruse. 
The  reasoning  is,  **  If  you  permit  the  number  of 
copies  to  be  as  large  as  the  number  of  Members, 
the  secret  will  not  be  confined  to  them."  A 
strong  appeal  to  justice  and  expediency  against 
printing,  even  for  the  use  of  the  Members,  what 
may  escape  from  their  hands  to  the  injury  of 
others,  but  surely  none  in  point  of  law  for  throw- 
ing down  the  only  barrier  that  guards  the  rest  of 
the  world  against  calumny  and  falsehood,  founded 
ow  ex'parte  statements,  made  for  the  most  part 
by  persons  interested  in  running  down  the  cha- 
racter assailed. 

The  case  just  alluded  to.  Lake  v.  King,  drew 
a  line  in  the  19th  year  of  Charles  II. ,  which  has 
always  been  thought  correct  in  law.  The  de- 
fendant justified  the  libel  he  had  printed,  by 
pleading,  that  it  was  only  printed  for  the  use  of 
the  Members.  Much  doubt  at  first  existed  whe- 
ther the  justification  were  good  in  law,  the  right  of 
dehvering  copies  for  the  use  of  the  members  of  a 
Committee  being  undisputed,  but  some  of  the 
judores  questioning  whether  printing  could  be  so 
justified.  After  an  advisement  of  many  terms, 
and  even  of  some  years.  Lord  Hale  and  the  Court 
sustained  the  defence,  because,  being  necessary 
to  their  functions,  it  was  the  kno\.'n  course  in 
Parliament  to  print  for  the  use  of  Members. 
But  wherefore  all  this  delay  and  doubt  if  the 
House  then  cUimed  the  privilege  of  authorising 
the  publication  of  all  papers  before  them ;  or 
how  can  we  believe  that  the  defendant  would  not 
have  pleaded  at  first  that  privilege,  when  we  find 
that  he  was  admitted  to  have  acted  according  to 


the  course  and  proceedings  of  Pad|iameRftr  i^ -ilit 
was  then  their  understood  right  ?  .  This,  oase^ 
occurred  within  a  very  few  years  of  Benffer  i'. 
Evelyn,  which  must  have  excited  the'alin^'t&h' 
of  the  House,  and  made  diem  vi^aatin  nmrpt 
takiing  their  privileges  against  improper  inter*, 
ference  from  courts  of  law. 

The  supposed  necessity  soon  dwindled,  ti  the 
hands  of  the  learned  counsel,  down  to  jl  ym 
dubious  kind  of  expediency ;  for  is  it  not  much 
better,  said  he,  that  a  man  defamed,  and  thence 
avoided  by  mankind,  should  know  he  has  been 
the  victim  of  a  privileged  publication^  than  re« 
main  ignorant  by  what  means  he  has  k»t  his 
place  in  society  ?  A  question  over  which  many 
a  man  might  wish  to  pause  before  he  answered 
it.  It  is  far  from  certain  that  he  would  beoome 
acquainted  with  the  liact,  he  might  be  absent  oa 
business,  or  abroad  in  the  service  of  his  country*; 
but  the  discovery,  when  made,  would  bring  him 
small  comfort,  as  it  would  show  him  that  his 
enemy  was  too  strong  to  grapple  with,  and 
that  the  door  of  legal  redress  must  be  barred 
against  him  for  ever. 

Another  ground  for  the  necessity  of  publisTn 
ing  for  sale  all  the  papers  printed  by  order  of  the 
House  was,  that  Members  might  be  able  to  ius- 
tify  themselves  to  their  constituents,  when  their 
conduct  in  Parliament  is  arrai^ed,  appealing  io 
documents  printed  by  authority  of  the  Housi. 
This  is  precisely  the  principle  denied  and  con- 
demned by  Lord  Ellenborou^h,  and  the  Court, 
in  the  King  v.  Creevy,  a  decision,  which  it  may 
now  perhaps  be  convenient  to  censure  us  incoil- 
sistent  with  privilege,  but  which,  founded  on 
Lord  Kenyon*s  authority,  iu  the  Kins  v.  Lofd 
Abingdon,  has  been  uniformly  regarded  till  this 
time  as  a  just  exposition  of  the  law.  But,  in- 
deed, it  is  scarcely  possible  for  ingenuity  to  fimcy 
a  case  in  which  a  Member,  accused  of  any  n^* 
conduct  in  his  trust,  should  be  able  to  vindicate 
myself  by  resorting  to  such  documents. 
{To  he  eontinutd,) 


PALACE  COURT.— 5ep^  R 

Bbrenstein  v.  Hodgson*. 
Sugar  Baiters*  Workmen  being  yearly  Ser- 

vants-- Their  legal  right  to  cMain'Hbvv' 

DAYS  during  the  year. 

In  this  cause  (a)  a  rule  had  been  ol^tained  b^ 
the  defendants,  to  show  cause  "^hy  k  nonsuit 
should  not  be  entered,  or  a  new  trial  granted^  on 
the  ground  that  the  learned  j^^^  had  impro- 
perly admitted  evidence  as  to  custom,  and  that 
the  contract  was  not  correctly  set  out  in  the  de- 
claration. 

, H I  »" 
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The  rule  was  argued  on  a  former  day  by  Mr. 
Gaselee,  for  the  plaintiffs ;  and  Mr.  Helps  (with 
Mr.  Corrie)  for  the  defendants,  and  judg- 
ment was  now  given. 

The  Judge  was  of  opinion  that  the  eyidence 
liad  been  properly  received,  and  the  contract 
correctly  set  forth  in  the  declaration ;  he  there- 
fore could  not  disturb  the  verdict. 

Kule  dismissed. 


COURT  OF  BANKRUPTCY.— /Scp^  4. 


FIAT  AGAINST  LLEWELLYN   WATKINS  WILLIAKS. 

A  Bankrupt  having  kept  no  booksj  and  unr- 
able  to  produce  voucJiers  of  any  kind  to 
support  his  balance  sheet,  not  allowed  to 
pass  his  last  examination. 

This  was  the  sitting  for  the  adjourned  last  ex- 
amination  of  the  bankrupt.  He  was  late  of  the 
Old  .Bailey,  afterwards  of  the  Rotunda,  Black- 
friars^  but  now  of  the  Colosseum  Cafe,  Albany- 
street,  and  of  Flora-cottage,  Augusta-road, 
Regent*s-park,  (described  as)  wine-merchant. 

Mr.  Commissioner  Holroyd  asked  the  offi- 
cial assignee  if  he  could  verify  the  truth  of  the 
bankrupt's  statement  as  set  out  in  the  balance 
sheet. 

The  official  assignee  said  he  had  no  means  of 
doing  so.  The  bankrupt  kept  no  books,  and  he 
had  no  vouchers  of  any  kind. 

Mr.  Commissioner  Holroyd  then  said,  that 
upon  the  /ace  of  the  balance-sheet  the  bankrupt 
could  not  be  allowed  to  pass.  It  appeared  that 
his  credits  amounted  to  above  £6,000. ;  to  meet 
this  the  assets  were  literally  nothing :  £50,  of 
bad  debts,  and  a  small  quantity  of  furniture 
subject  to  some  rent,  which  would  not  leave 
enough  to  pay  the  Court  fees.  The  bankrupt 
had  kept  no  books,  and  he  had  no  vouchers  of 
any  kind.  Among  the  losses  stated  in  the  ba- 
lance-sheet was  a  sum  of  £2 1 5.  said  to  have 
been  lost  at  different  fairs,  £20.  at  one,  j£30 
at  another,  and  so  on.  He  (the  Commis- 
sioner) had  nothing  to  guide  his  judgment  as 
to  the  truth  or  accuracy  of  the  balance-sheet, 
Under  these  circumstances,  he  mast  adjourn  this 
case  sine  die.  If  a  person  chose  to  trade  with- 
out keeping  any  books  or  any  vouchers  as  to  his 
dealings,  and  was  thereupon  unable  to  comply 
with  the  provisions  of  the  bankrupt  laws,  his 
Honour  thought  such  person  had  no  better  rea- 
son for  complaining  of  being  debarred  from  the 
bene6t  of  such  law  than  a  person  who  was  not  a 
trader  at  all.  The  law  was  made  to  protect  the 
fair,  open,  and  honest  trader,  and  to  such  per- 
sons he  thought  it  ought  to  be  confined. — Ad- 
journed accordingly. 


&itmiittr  tHuH^.  I 

HOME  CIRCUIT.— ^M^.  9.  ^ 

Before  Lord  Chibp  Justicb  Tindal. 

The  Eastern  Counties  Railway  Comfaht 

V.  Walsh.  ' 

Construction  placed  hy  the  Judge  upon  ik 
terms  of  the  Act  of  Parliament  requiring 
**  Notice  of  calls  to  be  inserted  in  some  news- 
paper published  and  circulated  in  each  of  the 
Counties  of  Middlesex,  Essex,  Suffolk,  and 
Norfolk,"  whether  it  extends  to  London 
Newspapers  circulating  in  all  those  coun- 
ties. 

This  was  an  action  by  the  directors  of  the 
Eastern  Counties' Railway  against  the  defenduit, 
sued  as  Samuel  Henry  Walsh,  of  Liverpool, 
banker,  to  recover  the  sum  of  £950^  being  the 
amount  of  calls  made  upon  shares  in  this  com* 
pany. 

No  defence  was  offered. 
Mr.  Shee  stated,  that  the  defendanr  was  tbe 
proprietor  of  a  great  number  of  shares  of  H^ 
Eastern  Counties  Railway  Company  ;  upon 
those  jshares  calls  had  been  made,  amounting  to 
the  sum  sought  to  be  recovered,  and  which  bid 
not  been  paid  by  the  defendant.  He  should 
show  that  the  Act  of  Parliament  had  been  com- 
plied witli  in  all  necessary  particulars. 

Mr.  John  Black  man  then  deposed  that  he 
was  a  clerk  in  the  company.  He  produced  tbe 
books  of  the  company,  by  which  it  appeared 
that  S.  H.  Walsh  was  the  proprietor  of  a  certain 
number  of  shares.  A  call  was  made  by  the 
directors,  in  the  month  of  May,  1 838,  of  £2.  I  Us. 
per  share,  and  which  would  have  rendered  the 
defendant  liable  for  the  shares  he  then  held,  to 
the  payment  of  £250.  Tlie  call  was  made  on 
the  26th  of  May,  and  it  was  to  be  paid  ou  the 
16th  of  June. 

The  CoORT  here  observed,  that  it  appeared 
that  the  defendant  was  sued  as  Samuel  Heury 
Walsh.  The  Act  of  Parliament  certainly  made 
the  production  of  the  books  of  the  compaoj. 
with  the  name  inserted,  jpn'mayacie  evidence  of 
the  proprietorship  of  the  shares,  but  in  the  pre-' 
sent  instance  the  name  in  the  book  was  at  vari- 
ance with  the  plea,  in  one  it  being  stated  to  be 
S.  H.  Walsh,  and  in  the  other  Samuel  Heory 
Walsh.  His  lordship  thought  there  ought  to  be 
some  proof  that  the  initials  were  meant  to  staad 
for  the  names  mentioned  in  full. 

The  witness  stated  in  continuation  that  be  un« 
derstood  the  defendant's  name  to  be  Samuel 
Henry  Walsh.  He  proceeded  to  state  that  a 
second  call  was  made  in  Septemberi  1 83B,  and 
a  third  in  December  of  the  same  yesT}  which 
third  call  became  payable  on  Jaouvy  L4f  1B39* 
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The  Lord  Chief  Justice  Timda  l.— When  was 

your  advertieement  of  the  call  inserted 

The  witness  stated  that  it  was  inserted  in  the 
London  papers  of  the  18th  of  Deoember,  and  in 
the  Norfolk,  Suffolk,  and  Essex  papers  of  the 
29th  of  December. 

The  Lord  Chief  JusUce  Tindal. — The  plab- 
tiff  is  out  of  court  with  respect  to  this  call.  The 
company  is  bound  to  give  twenty-one  days'  no- 
tice in  a  newspaper  circulated  m  all  the  four 
counties. 

Mr.  Shee  submitted  that  as  the  London  papers 
circulated  in  all  the  four  counties,  it  was  quite 
sufficient  to  insert  the  advertisement  in  them. 

Lord  Chief  Justice  Tindal  considered  that 
was  not  sufficient.  The  act  required  that  the 
notice  of  the  call  should  be  inserted  in  some 
newspaper  published  and  circulated  in  each  of 
the  counties  of  Middlesex,  Essex,  Suffolk,  and 
Norfolk.  There  was  very  great  neglect  on  the 
part  of  the  company  in  not  getting  up  the  case 
better. 

Mr.  Skee  said  he  should  submit  that  if  he 
could  show  that  the  London  papers  circulated  in 
all  these  counties,  it  would  be  sufficient. 

Lord  Chief  Justice  Tindal. — We  must  have 
some  evidence,  at  all  events,  to  show  that  you 
have  complied  with  vour  Act  of  Parliament. 
The  act  is  very  explicit,  and  gives  the  company 
great  powers. 

The  witness,  in  continuation,  stated  that  other 
calls  have  been  made,  which  rendered  the  de- 
fendant liable  to  the  payment  of  £960  upon  the 
shares  he  held,  and  Jd30  interest. 

Evidence  was  then  adduced  to  show  that  the 
London  papers  circulated  throughout  the  coun- 
ties alluded  to,  and 

The  Lord  Chief  Justice  then  directed  the  jury 
to  find  for  the  plaintiff  for  £980,  the  full  amount 
claimed. 


NORTHERN  ClRCmr.--- August  27. 

(Before  Mr.  Bason  Maulb.) 

Special  Jury. 

Taylor  r.  Lloyd,  and  others. 

PiWiTNBRS — Li4ibility  of  a  Firm  for  tlie  Acts 
of  one  Partner. 

It  appeared  from  the  evidence  adduced,  that 
the  defendants  are  bankers  in  Birmingham.  The 
firm  consists  of  five  partners,  four  of  whom 
pleaded  to  the  action  (which  was  in  assumpsit) 
that  they  were  never  liable;  the  fifth  (Mr.  F. 
L'loyd)  pleaded,  in  addition^  a  plea  of  payment  of 
the  sum  claimed.  The  plaintiff  was  an  old  lady, 
a^ed  about  15  years.  She  formerly  resided  m 
X«iverpool,  and  is  possessed  of  an  income  of 
somewhat  more  than  i6 1,700.  a-year.  At  the 
time  of  the  transactions  which  gave  rise  to  the 


present  inquiry,  she  had  gone  to  reside  at  a  place 
called  Wild-green,  near  Sutton  Coldfield,  War- 
wickshire, where  she  kept  a  carriage,  a  coach- 
man, a  servant  maid,  and  a  dog.  There  was 
little  society  in  the  neighbourhood.  The  dog 
fell  ill,  and  she  applied  to  the  wife  of  a  Mr. 
Jones,  whose  husband  was  there  a  spade  and 
shovel  manufacturer,  in  rather  a  humble  way,  to 
recommend  her  to  a  farrier,  who  could  see  to  her 
horses  and  cure  the  dog.  Mrs.  Taylor  after- 
wards called  repeatedly  on  Mrs.  Jones,  who  be- 
came a  friendly  visitor  at  the  house.  In  the 
year  1836,  one  of  the  defendants,  Mr.  Francis 
Uoyd,  came  to  reside  at  the  manor-house  at 
Sutton  Coldfield.  Soon  after  this  the  plaintiff's 
house  was  robbed,  and  Mr.  Francis  Lloyd  being 
a  magistrate,  application  was  made  to  him  to 
investigate  the  case.  This  led  to  a  friendly  in- 
tercourse between  the  plaintiff  and  Lloyd,  who 
appeared  greatly  to  interest  himself  in  her  affairs. 
In  1837  Mr.  Jones  removed  to  Birmingham. 
where  Mrs.  Taylor  assisted  them  to  set  up  in 
business  in  the  edge-tool  trade,  and  lent  money 
from  time  to  time  to  Mr.  Jones,  in  various  sums* 
to  the  amount  of  near  JS2000.,  for  which  she  had 
his  personal  security,  and  a  mortgage  upon  some 
premises  which  he  had  bought  whereon  to  esta- 
blish his  manufactory.  In  1838,  a  young  and 
handsome  woman  came  to  reside  at  Sutton  Cold- 
field,  in  a  house  called  the  Swiss-cottage.  Mr. 
Uoyd  mentioned  her  to  Mrs.  Taylor  as  a  young 
widow  lady  of  the  name  of  Harding,  and  intro- 
duced them  to  each  other.  Whenever  Mr. 
Lloyd  came  in  the  neighbourhood  he  generally 
called  at  Mrs.  Taylor's,  on  his  way  both  to  and 
from  Birmingham,  and  when  at  a  distance  he 
did  not  fail  to  write  to  her,  expressing  his  devo- 
tion to,  and  wish  to  serve  her,  in  terms  which 
could  only  be  accounted  for,  considering  the 
great  disparity  of  age  between  them,  on  the  sup- 
position that  he  had  some  purpose  to  serve.  He 
sent  her  game,  fruit,  and  flowers,-  became  her 
banker,  sent  her  a  pass-book  and  a  check-hook, 
and  received  her  money.  He  wrote  also  that  he 
had  a  project  by  the  accomplishment  of  which 
he  hoped  to  sidd  to  her  domestic  happiness. 
This  was  an  intention  to  marry  the  pretty  Mrs. 
Harding,  and  to  offer  Mrs.  Taylor  a  place  at  his 
fireside,  being  assured  that  the  lady  of  his  choice 
would  find  great  advantage  in  having  her  assist- 
ance in  the  conduct  of  his  household.  He  for 
the  first  time  thought  seriously  of  matrimony, 
though  it  had  often  been  recommended  to  him  by 
his  friends,  combined  with  the  allurements  of 
youth,  beauty,  and  fortune.  On  one  of  the  oc- 
casions when  Mrs.  Taylor  advanced  money  to 
Mr.  Jones,  she  requested  him  to  cut  two  checks 
out  of  her  check  book,  and  also  showed  him  her 
pass-book,  in  which  at  this  time  stood  a  balance 
in  her  favour  at  the  defendants'  bank  of  1 ,98 1  /.  1 0#. 


Digitized  by 


Google 


314 


New  Postage  Act. 


In  the  same  year  Mr.  F.  Lloyd  took  the  oppor- 
tanity  to  see  Mr.  Jones,  and  said  that  he  thought 
they  were  at  cross  purposes  as  to  Mrs.  Taylor. 
Jones  said  he  was  at  no  purpose  at  ail,  and  did 
not  understand  what  he  meant.  Early  in  1 839 
the  old  lady  resolved  to  return  to  Liverpool,  and 
made  preparations  for  the  purpose.  Mrs.  Jones, 
and  the  pretty  Mrs.  Harding,  who  had  become  a 
frequent  visitor,  came  to  assist  in  packing,  and 
were  occupied  near  a  fortnight.  Mrs.  Taylor 
told  Mr.  Lloyd,  that  before  she  left  she  should 
want  1,000/.  and  requested  him  to  bring  it  her. 
On  looking  for  the  pass-book  it  was  missing  and 
could  no  where  be  found ;  and  one  morning,  to- 
wards the  close  of  the  scene,  Mr.  Lloyd  brought 
a  paper  parcel,  which  he  delivered  to  Mr.  Jones, 
saying,  "  Here  is  Mrs.  Taylor's  money."  On 
opening  it  the  parcel  was  found  to  contain  260/« 
Mrs.  Taylor  said,  **  What  does  Mr.  Lloyd  mean 
by  this?  1  wanted  1,000/.,  and  he  has  sent  me 
250/."  Shortly  after  this  Mrs.  Harding  disco- 
vered a  pass-book  under  a  heap  of  loose  waste 
paper  in  the  water-doaet,  and  produced  it  as  the 
lost  book.  On  examining  it  several  sums  were 
put  to  the  credit  and  debit  of  Mrs.  Taylor,  so  as 
to  render  the  balance  due  to  her  only  *250/. ;  and 
some  items  of  interest  were  put  on  the  debit  in- 
stead of  on  the  credit  side.  The  book,  thoush  a 
regular  pass-book  of  the  bank,  with  a  printed  no- 
tice to  customers  pasted  inside  the  cover,  pro- 
fessed to  be  an  account  between  the  plaintiff 
and  Mr*  Francis  Lloyd  only.  The  whole  of 
this  appearing  very  strange,  Mrs.  Taylor  con- 
sulted Mr.  Weaver,  one  of  her  agents  who  col- 
lected part  of  her  rents  in  Liverpool,  who  had  an 
interview  with  Mr.  F.  Lloycl.  At  first  Mr. 
Lloyd  denied  the  account  being  more  than  the 
250/.,  which  he  had  delivered  to  Mrs.  Taylor, 
but  Weaver  said  that  he  had  himself  paid  in  a 
sum  of  700/.,  and  that  he  could  have  the  notes 
of  400/.  of  it,  and  that  Jones  knew  the  pass- 
book contained  a  balance  of  1,981/.  \0s,  in  fa- 
vour of  Mrs.  Taylor.  Lloyd  said,  '*  If  ao,  I 
must  stand  by  it."  This  led  to  further  inquiry, 
when  it  turned  out  that  the  pretty  widow  Hard- 
ing was  a  mistress  of  Lloyd's,  and  had  had  two 
children  by  him.  The  paper  manufacturer  who 
made  the  paper  of  which  the  pretended  pass- 
book was  made,  swore  that  he  made  the  paper, 
and  that  the  ftame  in  which  it  was  made  was  not 
in  his  possession  till  the  24th  of  August,  1837. 
The  book  contained  entries  of  an  earner  date,  all 
of  which  looked  as  if  written  with  the  same  pen 
and  ink,  and  at  the  same  time.  The  frame- 
maker,  now  retired,  but  formerly  paper  frame- 
maker  to  the  Bank  of  England,  deposed  that  he 
made  the  firame  in  which  toe  paper  of  which  the 
pretended  pass-book  was  made,  and  that  he  sent 
It  from  his  manufactory  to  the  paper  maker  on 
the  24th  of  August,  1837^  and  not  before. 


M.tuLB,  B.  observed,  that  when  a  young  nun 
who  had  withstood  the  allurements  of  youtb, 
beauty,  and  fortune,  wrote  to  an  old  woman  in  tbe 
way  Lloyd  had  done  to  the  plaintiff,  it  must  be 
obvious  to  any  body  but  himself  that  his  object 
was  to  ingratiate  himself  into  her  favour,  for  the 
sake  of  her  money.  It  could  only  be  with  t 
view  to  deception  that  he  asked  her  advice  and 
sanction  with  regard  to  his  marriage  with  tbe 
pretended  widow,  who  had  long  been  kept  by  bnn 
as  his  mistress.  That  there  was  a  banker  s  te- 
count  appeared  certain.  Even  the  pretended 
book  wan  put  off  as  a  pass-book,  though  headed 
as  between  Mrs.  Taylor  and  him  only,  and  sbe 
had  all  along  had  a  check-book  of  the  bank. 
The  other  partners  pleaded  that  they  were  not 
liable ;  but  if  one  partner  took  the  plaintiff't 
money,  and  pretended  to  place  it  in  the  bank  for 
her,  they  were  ail  liable.  On  looking  at  the 
evidence,  it  did  seem  that  about  700/.,  paid  Id 
by  Mr.  Weaver,  had  been  drawn  out  again;  and 
whether  that  constituted  a  part  of  tbe  1 ,98 1  /.  1  Of. 
which  Jones  saw  in  the  pass-book,  was  a  pmnt 
for  their  consideration. 

Verdict  for  the  plaintiff— Damages  1 ,281  /.  10<. 


NEW  POSTAGE  ACT. 


This  new  Statute  is  merely  an  addenda  to 
the  following — 

I  Vict.  Cap.  XXXVL 
An  Act  for  consolidating  the  Uaws  rdaiitt 

to  Offences  against  the  Post  Office  of  tk 

United  Kingdom j  and  for  regulating  iht 
judicial  Administration  of  the  Post  Offct 

Laws,  andfor  explaining  certainTemu  and 

Expressions  employed  in  those  Lasvt.-^ 

IVlth  July^  1837.] 

(Continued  from  p.  801.) 

XLVII.  And  for  the  interpretation  of  the 
Post-office  laws,  be  it  enacted,  that  the  follow- 
ing terms  and  expressions  shall  have  the  sereni 
interpretations  herein-after  respectively  set  fortb, 
unless  such  interpretations  are  repugnant  to  the 
subject  or  inconsistent  with  the  context  of  Hk 
!  provisions  in  which  they  may  be  (bund ;  (that  is 
to  say,)  the  term  *<  British  letter"  shall  mean  t 
letter  transmitted  within  the  United  KingdoD; 
and  the  term  ''British  newspapen*'  shal<  men 
newspapers  printed  and  published  in  the  United 
Kingdom  liable  to  the  stamp  duty  aod  dolf 
stamped;  and  the  term  «'  British  postige"  ebaH 
mean  the  duty  chatgeable  on  letters  transmitted 
by  post  from  place  to  place  within  the  United 
{kingdom,  or  if  transmitted  to  or  firom  the  W^tA 
Kingdom,  chargeable  for  the  distance  which  i^ 
shall  be  transmitted  within  the  Unksd  King- 
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dom,  and  inducliiig  also  the  )>acket  postage,  if 
any ;  and  the  term  '*  Colouial  letter"  shall  mean 
a  letter  transmitted  between  any  of  her  Majesty's 
colonies  and  the  United  Kingdom;  and  the  term 
"Colonial  neirspapers*'  shall  mean  newspapers 
printed  and  pablished  in  any  of  her  Majesty's 
dominions  out  of  the  United  Kingdom ;  and  the 
term  **  Convention  posts"  shall  mean  posts  es- 
tablished by  the  Postmaster  General  under  agree- 
ments with  the  inhabitants  of  any  places ;  and 
the  term  *^  Double  postage**  shall  mean  twice  the 
amount  of  single  postage ;  and  the  term  "  East 
Indies"  shall  mean  every  port  and  place  within 
the  territorial  acquisitions  now  vested  in  the  East 
India  Company  in  trust  for  her  Majesty,  and 
every  other  port  or  place  within  the  limits  of  the 
Charter  of  the  said  Company  (China  excepted), 
and  shall  also  include  the  Cape  of  Good  Hope ; 
and  the  term  *^  Express"  shall  mean  every  kind 
of  conveyance  employed  to  carry  letters  on  behalf 
of  the  Post-office  other  than  the  usual  mail ;  and 
the  term  **  Foreign  country"  shall  mean   any 
country,  state,  or  kingdom  not  included  in  the 
dominions  of  her  Majesty ;  and  the  term  ^*  Fo- 
reign letter"  shall  mean  a  letter  transmitted  to  or 
from  a  foreign  country;  and  the  term  <'  Foreign 
newspapers'*  shall  mean  News^iapers  printed  and 
published  in  a  foreign  country  in  the  language 
of  that  country  ;  and  the  term  *^  Foreign  postage'* 
shall  mean  the  duty  charged  for  the  conveyance 
of  letters  within  such  foreign  country ;  and  the 
term  *^  Franking  Officer"  shall  mean  the  person 
appointed  to  frank  the  official  correspondence  of 
offices  to  which  the  privilege  of  franking  is  grant- 
ed ;   and  the  term  "  Her  Majesty"  shall  mean 
•*   Her  Majesty,  her  heirs  and  successors;"  and 
the  term  "  Her  Majesty's  colonies"  shall  include 
every  port  and  place  within  the  territorial  acqui- 
sitions now  vested  in  the  East  India  Company  in 
trust  for  her  Majesty,  the  Cape  of  Good  Hope, 
the  Islands  of  Saint  Helena,  Guernsey,  Jersey, 
uid  Isle  of  Man,  (unless  any  such  places  be  ex- 
pressly excepted,)  as  well  as  her  Majesty's  other 
colonies  and  possessions  beyond  seas ;  and  the 
term    *'  Inland  postage"   shall  mean   the  duty 
charged  for  the  transmission  of  post  letters  within 
:he  limita  of  the  United  Kingdom  or  within  the 
Imits  of  any  colony;   and  the  term  '*  Letter*' 
(hall  include  packet,  and  the  term  ^<  Packet" 
(hall  include  letter ;  and  the  expression  *<  Lord 
Laeatenant    of  Ireland"  shall  mean   the  chief 
Jyovemor  or  Governors  of  Ireland  for  the  time 
pclng'^  and  the  expression  "  Lords  of  the  Trea- 
ury '  shall  mean  the  Lord  Higli  Treasurer  of 
he  United  Kingdom  of  Great  Britain  and  Ire- 
a.nd,  or  the  Lords  Commissioners  of  her  Ma- 
t^9ty*s  treasary  of  the  United  Kingdom  of  Great 
3citain  and  Ireland,  or  any  three  or  more  of 
Hem  I  and  the  term  <<  Mail*'  shall  include  every 
o0veyaoce  by  which  post  letters  are  cairied, 


whether  it  be  a  coach  or  cart  or  horse,  or  any 
other  conveyance,  and  also  a  person  employed  in 
conveying  or  delivering  post  letters,  and  also  every 
vessel  which  is  included  in  the  term  packet  boat; 
and  the  term  "Mail  bag"  shall  mean  a  mail  of 
letters,  or  a  box,  or  a  parcel,  or  any  other  enve- 
lope in  which  post  letters  are  conveyed,  whether 
it  does  or  does  not  contain  post  letters ;  and  the 
term  '*  Master  of  a  vessel*'   shall  include  any 
person  in  charge  of  a  vessel,  whether  commander, 
mate,  or  other,  and  whether  the  vessel  be  a  ship 
of  war  or  other  vessel ;  and  the  expression  *'  Of- 
ficer of  the  Post-office**  shall  include  the  Post- 
master-General,   and  every  deputy  postmaster, 
agent,  officer,  clerk,  letter-earner,  guard,  post- 
boy, rider,  or  any  other  person  employed  in  any 
business  of  the  Post-office,  whether  employed  by 
the  Postmaster-General,  or  by  any  person  under 
him  or  on  behalf  of  the  Post-office ;  and  the 
term  *'  Packet  postage*'  shall  mean  the  postage 
chargeable  for  the  transmission   of  letters  by 
packet-boats  between  Great  Britain  and  Ireland, 
or  between  the  United  Kingdom  and  any  of  her 
Majesty's  colonies,  or  between  the  United  King-* 
dom  and  foreign  countries ;  and  the  term  *'  Packet 
letter"  shall  mean  a  letter  transmitted  by  a  packet- 
boat  ;    and  the  term   "  Penalty"  shall  include 
every  pecuniary  penalty  or  forfeiture:  and  the 
expression  "  Persons  employed  by  or  under  the 
Post-office"  shall  include  every  person  employed 
in  any  business  of  the  Post-office  according  to 
the  interpretation  given  to  officer  of  the  Post- 
office;    and    the    terms   "  Packet-boaU"  and 
"  Post-office  packete"  shall  include  vessels  em* 
ployed  by  or  under  the  Post-office  or  the  Admi- 
ralty for  the  transmission  of  post-letters,  and  also 
ships  or  vessels  (though  not  regularly  employed 
as  packet-boats)  for  the   conveyance  of  post- 
letters  under  contract  and  also  a  ship  of  war  or 
other  vessel  in  the  service  of  her  Majesty,  in  re- 
spect of  letters  conveyed  by  it;  and  the  term 
*'  Postage"  shall  mean  the  duty  chaigeable  for 
the  transmission  of  post-letters ;  and  the  term 
"  Post-town"  shall  mean  a  town  where  a  post- 
office  is  established  (not  being  a  penny  or  two- 
penny or  convention  post-office) ;  and  the  term 
^*  Post  letter  bag"  shall  include  a  mail-bag  or 
box,  or  packet  or  parcel,  or  other  envelope  or 
covering  in  which    post-letters    are  conveyed, 
whether  it  does  or  does  not  contain  post-letters ; 
and  the  term  "  Post-letter"  shall  mean  any  letter 
or  packet  transmitted  by  the  post  under  the  au- 
thority of  the  postmaster -General,  and  a  letter 
shall  be  deemed  a  post-letter  from  the  time  of  ita 
being  delivered  to  a  Post-office  to  the  time  of  ita 
being  delivered  to  the  person  to  whom  it  is  ad- 
dressed ;  and  the  delivery  to  a  letter-carrier  or 
other  person  authorized  to  receive  letters  for  the 
post  shall  be  a  delivery  to  the  Post-office ;  and  a 
delivery  at  the  house  or  office  of  the  person  to 
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whom  the  letter  is  addressed,  or  to  him,  or  to 
his  servant  or  agent  or  other  person  considered 
to  be  authorized  to  receive  the  letter  according  to 
the  usual  manner  of  delivering  the  person's  let- 
ters, shall  be  a  delivery  to  the  person  addressed  ; 
and  the  term  *'  Post-office"  shall  mean  any 
house,  building,  room,  or  place  where  post-let- 
ters are  received  or  delivered,  or  in  which  they 
are  sorted,  made  up,  or  despatched;  and  the 
term  ^^  Postmaster-General"  shall  mean  any  per- 
son or  body  of  persons  executing  the  office  of 
Postmaster- General  for  the  time  being,  having 
been  duly  appointed  to  the  office  by  her  Majesty ; 
and  the  terms  *'  Post-office  Acts"  and  '*  Post- 
office  Laws"  shall  mean  all  Acts  relating  to  the 
management  of  the  post,  or  to  the  establishment 
of  the  Post-office,  or  to  the  postage  duties,  from 
time  to  time  in  force;  and  the  term  *' Ships" 
shall  include  vessels  other  than  packet-boats; 
and  the  term  *<  Single-postage*'  shall  mean  the 
postage  chargeable  for  a  single-letter;  and  the 
term  **  Single  letter'*  shall  mean  a  letter  consist- 
ing of  one  sheet  or  piece  of  paper,  and  under  the 
weight  of  an  ounce ;  and  the  term  *'  Sea  post- 
age" shall  mean  the  duty  chargeable  for  the  con- 
veyance of  letters  by  sea  by  vessels  not  packet- 
boats  ;  and  the  term  **  Ship  letter"  shall  mean  a 
letter  transmitted  inwards  or  outwards  over  seas 
by  a  vessel  not  being  a  packet-boat;  and  the 
term  *'  Treble  letter*'  shall  mean  a  letter  consist- 
ing of  more  than  two  sheets  or  pieces  of  paper, 
whatever  the  number,  under  the  weight  of  an 
ounce ;  and  the  term  '*  Treble  postage"  shall 
mean  three  times  the  amount  of  smgle  postage ; 
and  the  term  '*  Treble  the  duty  of  poetage"  shall 
mean  three  times  the  amount  of  the  postage  to 
which  the  letter  to  be  charged  would  otherwise 
have  been  liable  according  to  the  rates  of  post- 
age chargeable  on  letters;  and  the  term  **  United 
Kingdom*'  shall  mean  the  United  Kingdom  of 
Great  Britain  and  Ireland ;  and  the  term  **  Valu- 
able security"  shall  include  the  whole  or  any 
part  of  any  tally,  order,  or  other  security  what- 
soever entitling  or  evidencing  the  title  of  any 
person  or  body  corporate  to  any  share  or  interest 
in  any  public  stock  or  fund,  whether  of  this 
kingdom  or  of  Great  Britain  or  of  Ireland,  or  of 
any  foreign  state,  or  in  any  fund  of  any  body 
corporate,  company,  or  society,  or  to  any  deposit 
in  any  savings  bank,  or  the  whole  or  any  part  of 
any  debenture,  deed,  bond,  bill,  note,  warrant,  or 
order  or  other  security  whatsoever  for  money  or 
for  payment  of  money,  whether  of  this  kingdom 
or  of  any  forei^  state,  or  of  any  warrant  or 
order  for  the  delivery  or  transfer  of  any  goods  or 
valuable  thin^ ;  and  the  term  *'  Vessel"  shall  in^ 
dude  any  ship  or  other  vessel  not  a  Post-office 
packet;  and  whenever  the  tenn  "  between"  is 
used  iu  reference  to  the  transmission  of  letters, 
newspapers.  Parliamentary  proceedings,  or  other 


things  between  one  place  and  another,  it  shall 
apply  equally  to  the  transmission  from  either 
place  to  the  other ;  and  every  officer  mentiooed 
shall  mean  the  person  for  the  time  being  eiecui- 
ing  the  functions  of  that  officer :  and  wheneTcr 
in  this  Act  or  the  Schedules  thereto,  with  refer* 
ence  to  any  person  or  matter  or  thing,  or  to  aoj 
persons,  matters,  or  things,  the  singular  or  plurtl 
number  or  the  masculine  gender  only  is  expressed, 
such  expression  shall  be  understood  to  indode 
several  persons  or  matters  or  things  as  well  as  one 
person  or  matter  or  thing,  and  one  person,  mat- 
ter, or  thing  as  well  as  several  persons  or  matten 
or  things,  females  as  well  as  males,  bodies  polttk 
or  corporate  as  well  as  individuals,  unless  it  be 
otherwise  specially  provided,  or  the  subject  or 
context  be  repugnant  to  such  construction. 

XLVIII.  And  be  it  enacted.  That  this  Act 
shall  extend  to  and  be  in  force  in  the  Islands  of 
Man,  Jersey,  Guernsey,  Sark,  and  Aldeniey,  and 
in  all  her  Majesty's  colonies  and  dominions  where 
any  post  or  post  communication  is  established  k 
or  under  the  Postmaster-General  of  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

XLIX.  And  be  it  enacted.  That  this  Act  mir 
be  altered  or  repealed  during  the  present  Sessioo 
of  Parliament. 


SCHEDULE 

TO  WHICH  THB   PORBOOINa    ACT   REFERS. 

No.  1. 

Form  of  an  Information  far  the  Reeorern 
of  a  Penalty  under  thU  Ad. 

County  [or  as  j  Be  it  remembered,  that  on  tl)« 
thecasemaybejS  j        f  in  the  yeir 

of  to  wit.  3  ^  T  "^^     *  •     *k 

of  our  Lord  at  m  the 

of  A.  B.  of,  &c.  [or  A.  B.  an  officer  cf 

the  Post-office,  as  the  case  may  be,]  comet)) 
before  me,  C.  D.  Esquire,  one  of  her  Majesij's 
justices  of  the  peace  for  the  said  ^ 

mformeth  me  the  said  justice  that  £.  F.  ^ 
heretofore,  to  wit,  on  the  ^^, 

of  in  the  year  of  our  Lord        at 

in  the  said  did  [here  state  the  oflbce], 

contrary  to  the  form  of  Uie  statute  in  such  case 
made  and  provided,  whereby  the  said  E.  F.  baia 
forfeited  for  his  said  offence  the  sum  of 

Taken  and  received  by  me,  the  day  and  vetf 
first  above  written. 

No.  2. 

Form  of  a  Summons  on  tkefaregoinfflnfir' 
matian* 
To  £.  F.  of,  &c. 
County  [or    as  ^  Whereas  an  iDfoimtion  batb 
thecasenjay  be]  5  ^^^  exhibited  befoi^iw.  C.D. 
of  to  wit. }  ^^^^^  one  «f  htP  Maj«tj'i 

juaiieaa  of  the  peace  for  die  4f 
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charging  that  jou  the  above-named  £.  F.  on  the 
(lay  of  at  did  [here 

state  the  substance  of  the  charge],  whereby  you 
have  forfeited  the  sum  of  These  are 

therefore  to  require  you  personally  to  be  and 
appear  before  me  the  said  justice,  or  before  such 
other  of  her  Majesty's  justices  of  the  peace  for 
the  said  as  shall  be  then  present,  at 

on  the  day  of  at  the  hour 

of  in  the         noon  or  the  same  day,  then 

and  there  to  answer  the  same  information,  and 
to  make  your  defence  thereto ;  and  if  you  fail  to 
appear  accordingly  such  proceedings  will  be  taken , 
as  if  you  had  personally  appeared  and  not  made 
any  defence  to  the  said  charge. 

Given  under  my  hand  and  seal  this 
day  of 

No.  3. 
Form  of  a  Conviction  on    the  foregoing 

Infoi'mation. 
County  [or   as  i  Be  it  remembered,  that  on  the 

o^'^rw!^^}  day  of  at 

E.  F.  of,  &c.  was  duly  convicted 
before  me  one  of  her  Majesty's  justices 

of  the  peace  for  in  pursuance  of  an  Act 

passed  in  the  first  year  of  the  reign  of  her  Majesty 
Queen  Victoria,  intituled  '*  An  Act,"  &c.  [title 
of  this  Act]  for  that  the  said  E.  F.  on  the 
i^y  of  did  [here  state  the  offence  as  the 

i^e  may  happen  to  be],  contrary  to  the  form  of 
the  statute  in  that  case  made  and  provided  ;  for 
irhich  offence  I  do  adjudge  that  the  said  E.  F. 
I^th  forfeited  the  sum  of  and  [if  the 

ioBtice  mitigate  the  penalty]  which  sum  of 
[  do  hereby  mitigate  to  the  sum  of  over 

^nd  above  the  sum  of  for  the  costs  and 

charges  of  G.  H.  the  informer^  in  prosecuting 
his  conviction. 

Given  under  my  hand  and  seal  the 
lay  of 

No.  4. 
Form  of  a  Warrant  of  Dtetress,  founded 

on  the  foregoing  Conmction. 
'ounty   [or   as  j  Whereas  E-  F.  of  has 

^r^^  ^*y^l  (  been  duly  convicted  of  a  certain 
to  wit.  ^  ^ff^^^^   for    [],ere    state    the 

'ffence  as  in  conviction]  whereby  he  hath  for- 
eited  the  sum  of  [and  in  case  of  miti- 

[ation,  which  hath  been  mitigated  to  the  sum  of 
]   over  and  above  the  reasonable  costs 
•nd  charges  of  the  informer,  allowed  and  assessed 
t  the  sum  of  :  Therefore  I  command 

ou  to  levy  the  said  sum  of  and  also 

he  said  sum  of  for  the  costs  and  charges 

foresaid ;  making  together  the  sum  of 
•y  distraining  the  goods  and  chattels  of  the  said 
2.  F. ;  and  if  within  the  space  of  five  days  next 
fter  such  distress  taken  the  said  sum  of 
sgether  with  the  reasonable  costs  and  charges  of  | 


taking  and  keeping  such  distress,  shall  not  be 
paid,  then  I  order  and  direct  that  you  shall  sell 
and  dispose  of  the  said  goods  and  chattels  which 
shall  be  so  distrained,  seized,  and  taken  as  afore- 
said, and  shall  levy  and  raise  thereout  the  said 
sum  of  and  all  reasonable  costs  and 

charges  of  taking  and  keeping  and  selling  such 
distress,  rendering  the  overplus,  if  any,  to  the 
owner  of  the  said  goods  and  chattels  ;  and  you 
are  to  certify  to  me  what  you  shall  have  done  by 
virtue  of  this  my  warrant.  Given  under  my 
hand  and  seal  the  day  of 

(Signed) 
One  of  her  Majesty's  justices  of  the 
peace  for  the  said  of 

No.  5. 

Form  of  a  Warrant  of  Commitmentfor  want 
of  a  sufficient  Distress,  founded  on  the 
foregoing  Conviction. 

To  the  constable  of  and  to  the 

keeper  of  the  common  gaol  [or  house  of 
oorrection]  at  in  the  said 

County    [or  as  ^  Whereas  E.  F.  of  has 

the  caae^y^te]  ^  y^j^  j^jy  convicted  of  a  certain 
offence,  for  that  [here  state  the 
offence  as  in  the  conviction] ,  whereby  he  hath 
forfeited  the  sum  of  [and  in  case  of 

mitigation,  which  hath  been  mitigated  to  the 
sum  of  ]  over  and  above  the  reason- 

able costs  and  charges  of  the  informer,  allowed 
and  assessed  at  the  sum  of  making  together 

the  sum  of  :  and  whereas  it  has  been 

duly  made  to  appear  to  me,  that  no  sufficient 
distress  can  be  found  whereon  to  levy  the  said 
sum  of  :  therefore  1  command  you  the 

constable  of  to  apprehend  and  take  the 

said  £.  F.  and  safely  to  car^  him  to  the  common 
gaol  [or  house  of  correction]  at  in  the 

of  and  there  to  deliver 

him  to  the  keeper  thereof,  together  with  this 
warrant ;  and  I  do  hereby  coinmand  you  the  said 
keeper  to  receive  into  your  custody  in  the  said 
gaol  [or  house  of  correction]  him  the  said  E.  F. 
and  him  therein  safely  to  keep  for  the  space  of 
unless  the  said  sum  of  shall  be 

sooner  paid.  Given  under  my  hand  and  seal 
the  day  of 

(Signed) 
One  of  her  Majesty's  justices  of  the 
peace  for  the  said  of 

No.  6. 

Form  of  a  Complaint  whereon  to  found  a 
Warrant  of  Distress  for  Recovery  of 
Postage. 

County   [or  as  \  Be  it  remembered,  that  on  this 
maybe]  ^  ~         '  "       " 


^  '  .-y  day  of 

^"^'^  ^  year  of  our  Lord 
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Nem  Poiiage  Act, 


in  the  of  A.  B.,  an  officer  of 

thePoBt-oflSce.complainetlitonie,  C.  D.  Esquire, 
one  of  her  MajesW  8  justices  of  the  peace  for  the 
said  that  the  sum  of  is  doe  and 

owing  from  £.  F.  of  to  her  Majesty  [or 

to  the  said  A.  B.  if  the  case  he  so,]  for  the  duty 
of  postage,  which  he  hath  refused  or  neglected 
to  pay;  and  thereupon  the  said  A.  B.  prayeth 
of  me  the  said  justice  that  the  said  £.  F.  may  be 
summoned  to  appear  and  show  cause,  if  any  he 
have,  why,  due  proof  being  made  of  the  sum  due 
and  owing  from  him  for  postage  as  aforesaid,  a 
warrant  of  distress  should  not  be  granted  for  re- 
corery  thereof,  pursuant  to  the  direction  of  the 
statute  in  that  behalf  made. 

Taken  and  receired  by  me  the  day  and  year 
first  above  written. 

No.  7. 

Fot*m  of  Summons  on  the  foreffoing  Com^ 
plaint. 

To  E.  F.  of 
County  [or    as  >  Whereas  complaint  has  been 

one  of  her  Majesty's  justices  of 
the  peace  for  the  of  that  the  sum 

of  is  due  and  owing  from  you  to  her 

Majesty  [or  to  A.  B.  an  officer  of  the  Post-office, 
if  the  case  be  so,]  for  the  duty  of  postage,  which 
you  ha?e  refused  or  neglected  to  pay :  these  are 
therefore  to  summon  you  to  be  and  appear  at 
in  the  said  on  the  day  of 

at  the  hour  of  in  the        noon  of 

the  same  day,  before  me  the  sud  justice,  or 
before  such  other  of  her  Majesty's  iustices  of  the 
peace  for  the  said  as  shall  be  then  pre- 

sent, in  order  that  you  may  show  cause,  if  any ! 
you  have,  why,  on  due  proof  being  made  of  the ' 
sum  of  money  due  and  owing  from  you  for  such ' 
duty  of  postage  as  aforesaid,  a  warrant  of  dis- 
tress should  not  be  granted  for  the  recovery! 
thereof,  pursuant  to  the  directions  of  the  statute  | 
in  that  behalf  made ;  and  if  yon  fail  to  appear 
accordingly,  such  proceedings  will  be  taken  as  if 
you  had  appeared,  and  had  not  shown  any  suffi- ! 
cient  cause  why  such  warrant  should  not  be' 
granted.     Given  under  my  hand  and  seal  this 

day  of 

No.  8. 

Form  of  a  Warrant  of  Distress  founded  on 
the  foregoing  Complaint, 

To  the  constable  of  [or  to  C.  D.  of 

as  the  case  may  be.] 
County   [or  as  i  Whereas  complaint  hath  been 
^^'''^r^^  5  made  that  E.  t.  of  is 

indebted  to  her  Majesty  [or  to 
A.  B.,  sn  officer  of  the  Post-office,  if  the  case 
he  so,]  in  the  sum  of  for  the  duty  of  i 


postage,  which  he  hath  refused  or  needed  to 
pay;  and  whereas  the  said  E.  F.  hath  been 
duly  summoned,  and  due  proof  hath  been  maiie 
on  oath  before  me  that  the  sum  of  is  dae 

and  owing  from  thtf  said  E.  F.  for  such  duty  of 
postage  as  aforesaid,  and  that  he  hath  neglected 
to  pay  the  same :  therefore  I  command  yoa  to 
distrain  the  said  E.  F.  by  his  goods  and  chsttehy 
and  to  levy  thereon  the  said  last-mentioned  sun, 
being  the  amount  of  such  duty  of  postage  n 
aforesaid,  and  also  the  further  sum  of 
for  the  costs,  charges,  and  expenses  of  proceeding 
for  and  obtaining  this  warrant,  and  of  the  no- 
oeedings  incident  and  relating  thereto,  making 
together  the  sum  of  and  if  within  tbe 

space  of  five  days  next  after  the  taking  of  radi 
distress  the  sum  of  tc^ether  with  tke 

reasonable  costa  and  charges  of  taking  and  keen- 
ing such  distress,  shall  not  be  paid,  then  I  » 
hereby  order  and  direct  that  yoa  shall  sell  lod 
dispose  of  the  said  goods  and  chattels  which 
shall  be  so  distrained,  and  that  jou  shall  lery 
and  raise  thereout  the  said  sum  of  sod  ill 

reasonable  coste  and  charges  of  takini;,  keeping. 
and  selling  such  distress,  rendering  the  oveiplis 
(if  any)  to  the  owner  of  the  said  goods  u^ 
chattels  ;  and  you  are  to  certify  to  me  what  jon 
have  done  by  virtue  of  this  my  warrant.  Ginn 
under  my  hand  and  seal  this  day  of 

(Signed) 
One  of  her  Majesty's  justices  of  tke 
peace  for  the  said  of 

No.  9. 
Form  of  a  Warrant  of  Commiimentfor  mM 
ofsn^dent  Distress,  fowukd  on  the /on- 
going Complaint. 

To  the  constable  of  in  the 

of  and  also  the  keeper  of  ttx 

common  gaol  [or  house  of  correction]  li 
in  the  said 
County   [or  as  1  Whereas  complunt  was  wait 
theeaaemayt^]  J  ^^^  E.  F.  of  wasin- 

ot  towit.  ^  j^j,^^  ^  Ij^^   MtLJesty  [or  t« 

A.  B.,  an  officer  of  the  Post-office,  if  the  case 
be  so],  in  the  sum  of  for  the  datj  of 

postage,  which  he  had  refused  or  neglected  to 
pay :  and  whereas  the  said  £.  F.  was  duly  sna- 
moned,  and  due  proof  was  made  on  oath  that  tbc 
sum  of  was  due  and  owing  from  tiK 

said  E.  F.  for  such  duty  of  postage  as  afbresfld 
and  that  he  had  neglected  to  pay  the  same ;  vi 
whereas  a  wanant  has  been  issued  directed  to 
C.  D.  of  commanding  him,  by  distitsi 

and  sale  of  the  goods  and  chattels  of  the  saii 
E.  F. ,  to  levy  the  said  last-mentioBed  Bum,  beii^ 
the  amount  of  such  duty  of  postm  as  aforesaid, 
due  and  owing  from  the  said  £•  F.  tud  abo  the 
further  sum  of  fr>r  thi^  coili^  skstgeh  ^ 
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expenses  of  proceeding  for  and  obtaining  the 
said  warrant,  and  of  the  proceedings  incident  and 
relating  thereto,  making  together  the  sum  of 
;  and  it  now  appearing  to  me  by  the 
oath  of  the  said  C.  D.  that  no  sufficient  distress 
can  be  found  whereon  to  levy  the  said  duty, 
costs,  and  charges  [or  in  case  an  insufficient  dis- 
tress shall  have  been  taken, — and  whereas  the 
said  C.  D.  hath  certified  to  me  that  he  hath 
under  the  said  warrant  levied  and  raised  the  sum 
of  only ;  and  it  now  appearing  to  me 

by  the  oath  of  the  said  C.  D«  that  no  sufficient 
distress  can  be  found  whereon  to  levy  the  residue 
of  the  said  duty,  costs,  and  charges]  :  therefore 
I  command  you  the  said  constable  of 
to  apprehend  and  take  the  said  £•  F.  and  safely 
to  convey  him  to  the  common  gaol  [or  house  of 
correction]  of  the  said  at  in 

the  said  and  there  to  deliver  him  to  the 

keeper  thereof,  together  with  this  warrant ;  and 
I  do  hereby  command  you  the  said  keeper  to 
receive  into  your  custody  in  the  said  gaol  [or 
house  of  correction]  him  the  said  £.  F.  and  him 
thereui  safely  to  keep  until  the  said  sum  of 
or  until  the  sum  of  the  residue  of  the  said 

duty,  costs,  and  charges  remaining  after  deduct- 
ing the  said  sum  of  so  levied  and  raised 
as  aforesaid,  shall  be  fully  paid  and  satisfied, 
Given  under  my  hand  and  seal  this  day  of 

(Signed) 
One  of  her  Majesty's  justices  of  the 
peace  for  the  said 


Minute  op  the  Board  of  Trbasury  rkla- 

TIVB   TO    carrying  INTO  EFFECT   THE  ACT 

for  establishing  a  reduced  and  uniform 
Rate  of  Postage. 

My  Lords  read  the  act  for  the  further  regula- 
tion of  the  duties  of  postage,  which  received  the 
royal  assent  on  Saturday,  the  1 7th  inst. 

By  this  act  my  Lords  are  invested  with  a 
power  of  carrying  into  effect  the  reduced  and 
uniform  rate  of  postage  contemplated  by  Parlia- 
ment, either  according  to  the  present  mode  of 
collecting  the  postage,  or  by  prepayment,  col- 
lected by  means  of  stamps,  compulsory  or  op- 
tional. 

My  Lords  feel  the  importance  of  the  discre* 
tion  with  which  Parliament  has  invested  them, 
affecting  as  it  must  the  convenience  of  the  pub- 
lic, the  collection  of  the  revenue,  as  well  as  the 
security  and  facility  of  the  transmission  of  the 
correspondence  of  the  country. 

In  comparing  the  advantages  which  may  arise 
from  the  plan  of  prepayment,  by  means  of  stamps, 
if  such  plan  should  be  adopted,  much  must  ae- 
pend  upon  the  stamp  which  may  be  employed. 
For  the  convemence  of  the  public  it  is  of  the 


(greatest  importance  that  the  mode  selected  should 
afford  every  facility  for  obtaining  and  using  the 
stamp.  It  is  also  clear  that  the  charge  which 
will  fall  upon  the  public,  in  the  shape  of  extra 
payment,  on  account  of  the  stamp  itself,  in  ad- 
dition to  the  penny  rate,  must  vary  according  to 
the  nature  of  the  stamp  adopted. 

In  the  course  of  the  inquiries  and  discussions 
on  the  subject  several  plans  were  suggested — 
viz.  stamped  covers,  stamped  paper,  and  stamps 
to  be  used  separately,  ana  to  be  applied  to  any 
letter,  of  whatever  description,  and  written  on 
any  paper. 

Before  my  Lords  can  decide  upon  the  adop- 
tion of  any  course,  either  by  stamp  or  otherwise, 
they  feel  that  it  will  be  useful  that  artists,  men 
of  science,  and  the  public  in  general,  may  have 
an  opportunity  of  offering  any  suggestions  or 
proposals  as  to  the  manner  in  which  the  stamp 
may  best  be  brought  into  use.  With  this  view, 
my  Lords  will  be  prepared  to  receive  and  con- 
sider any  proposal  which  may  be  sent  in  to  them 
on  or  before  the  15th  of  October,  1839. 

All  persons  desirous  of  communicating  with 
my  Lords  on  the  suMect,  are  requested  to  direct 
to  the  Lords  of  the  Treasury,  Whitehall,  marked 
"  Post-office  Stamp." 

My  Ix>rd8  will  be  prepared  to  award  a  pre<- 
mium  of  £200  to  such  proposal  as  they  may 
consider  the  most  deservmg  of  attention,  and 
£100  to  the  next  best  proposal. 

My  Lords  will  feel  at  liberty  to  adopt,  for  the 
public  service,  any  of  the  suggestions  which 
may  be  contained  in  any  communications  made 
to  them,  except,  of  course,  where  parties  have 
any  right  secured  by  patent. 

The  points  which  this  Board  consider  of  the 
greatest  importance  are — 

1.  The  convenience  as  regards  the  public 
use. 

2.  The  security  from  forgery. 

3.  The  facility  of  being  checked  and  distin- 
guished in  the  examination  at  the  Post-office, 
which  must  of  necessity  be  rapid. 

4.  The  expense  of  the  production  and  circula- 
tion of  the  stamps. 

My  Lords  will  be  prepared  to  receive  and 
consider  proposals  from  foreign  countries;  and 
they  desire  that  a  copy  of  this  minute  be  trans- 
mitted to  Lord  Palmerston,  and  that  his  Lord- 
ship should  be  requested  to  take  such  measures 
as  he  may  deem  most  advisable,  through  her 
Majesty's  Ministers  abroad,  for  the  pnrpose  of 
making  known  the  intentions  of  this  Board. 

Thev  desire  also  that  Lord  Palmerston  be  re- 
quested to  procure  for  my  Lords,  through  her 
Majesty's  Ambassador  at  Paris,  informatioa 
respecting  the  system  of  stamps  adopted  in 
France,  and  specimens  of  the  stamp  impressions 
used  in  that  country. 
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Letter  to  the  Editor j  ^e. 


Transmit  a  copy  of  this  minute  to  the  Post- 
master-General, for  his  information  and  guid- 
ance. 

Whitehally  Tretuury  Chambers,  Aug.  23. 

To  THB  Editor  of  thb  Legal  Guide. 

Sir, — To  your  declaration,  in  the  first  volume 
of  your  valuable  work,  that  ''  this  mutual  criti- 
cism amongst  our  youthful  correspondents,  is  just 
as  it  ought  to  be/*  I  heartily  subscribe.  Yet  it 
was  not  without  much  hesitation,  that  I  took  up  | 
the  pen  of  the  critic;  finding  however  certain 
hallucinations  in  W.  T.  K.'s  answer  to  Pro-' 
BLEM  5,  in  No.  12,  Vol.  2,  the  detection  of, 
which,  by  no  means,  implies  any  extraordinary 
perspicacity,  and  having  looked^  in  vain,  for  some 
correction  of  those  errors,  in  such  subsequent 
numbers,  as  have  yet  come  to  my  hand,  I  deem 
it  due  to  the  credit  of  your  excellent  periodical, 
to  suggest  to  you,  the  propriety  of  W.  T.  K. 
correcting  some  parts  of  his  answer.  In  the 
first  place,  I  think  he  should  oblige  your  readers 
by  citing  his  authorities  correctly,  llie  author 
to  whom  he  is  so  largely,  nay,  we  may  say  wholly 
indebted,  he  ought  at  least  to  have  given  cor- 
rectly ♦  **♦•♦.  When  an  answer  to  any 
of  your  Problems  is  transcribed  wholesale  from 
any  author,  I  think  you  will  agree  with  me,(a) 
that  not  only  ought  the  title  of  his  book  to  be  cor- 
rectly stated,  but  his  pages  (if  it  were  only  firom 
gratitude)  correctly  copied.  But  W.  T.  K. 
quoting  an  illustration  oi  a  preceding  definition 
sajTS,  '*  As  if  a  man  seized  in  fee  simple  granteth 
^'  lands  to  A.  for  twenty  years,  and  after  the 
'^  determination  of  the  said  term  then  to  B.  and 
<*  his  heirs  for  ever,  here  A.  is  tenant  for  life, 
*'  remainder  to  B.  in  fee."  So  by  an  estate 
being  granted  to  A.  for  twenty  years,  he  becomes 
tenant  for  life.  An  absurdity,  the  equal  of  which 
could  hardly  be  found  even  in  a  modem  Act  of 
Parliament.  He  immediately  proceeds  thus : — 
^^  In  the  first  place,  an  estate  for  life  is  created 
or  carried  (b)  out  of  the  fee,  &c.  In  the  ori- 
ginal it  is  ^*for  years,**  and  '<  carved  out  of  the 
fee,  &&"  However,  had  this  been,  what  may 
have  been  intended,  a  faithful  transcription,  it  is 
submitted  that  the  illustration  (though  Blacks 
stones)  (c)  is  not  a  very  happy  one,  he  is  as  yet. 


(a)  If  our  Correspondent  wiU  torn  his  attentioxi 
to  our  last  number,  p.  274,  he  will  find  that  we  not 
only  agree  with  him,  but  that  we  have  shewn  the 
source  from  which  the  entire  Answer  is  copied. — Bn. 

(6)  See  Erratum.— Ed. 

<e;  Blaekstone  says,  '*  An  estate  in  remidnder  may 
be  defined  to  be,  an  estate  limited  to  take  eflfeet,  and 
be  enjoyed  after  another  estate  is  determined.  As  if  a 
man  seized  in  fee  simple  granteth  lands  to  A.  for 
twenty  years,  and  af^  the  determfnation  of  the  said 


term  then  to  B.  and  his  heirs  lor  ever.  Here  A. 
is  tenant  for  yeart,  remaiader  to  B.  in  fee.  In  tbe  lint 
pUuie,  an  estate  for  years  is  created  or  carved  oat  of  tbe 
fee  and  given  to  A.,  and  the  residue  or  remainder  of  it 
given  to  B.  But  both  these  interests  are  in  fact  only  ooe 
estate;  tlie  present  term  of  years  and  tbe  remaiader 
afterwards,  when  added  together,  being  equal  odIt  to 
one  estate  in  fee,  2  Com.  15  Bd.  164. ;  Co.  litt.  143. 

Ed. 
(d)  See  the  Illustration  by  a  Feofifnient  to  J.  S. 
and  his  heirs,  &e.  whieh  is  coireetly  copibd  from )» 
favourite  book. 

We  leave  W.  T.  K.  to  answer  for  himself. 
We  have  omitted  the  severe,  though  probablr 
just,  strictures  of  our  Correspondent  upon 
the  work  he  alludes  to,  as  we  know  nothiog 
about  it. — Ed. 


speaking  of  remainders  generaDy ;  but  an  estate 
for  years  is  only  capable  of  supporting  a  vested 
remainder.  There  are  several  other  passage 
mangled  Td)  •»»♦♦.  For  sound  informa- 
tion on  the  doctrine  of  remainders,  I  would  refer 
your  Correspondent,  to  Mr.  Feanie*8  very  elabo- 
rate treatise  on  that  subject. 

I  am,  Sir,  very  respectfully  yours, 

Omega. 


NOTICE  TO  CORRESPONDENTS. 
W.T.  K.— Observe  the  Letter  from  Omegi. 


Erratum.— Vol.  2,  p.  180,  col.  1,  Ime  4  fromtk 
top,  for  "  an  estate  for  life  is  created  or  carried  oat  d 
the  fee/'— read  "  an  estate  for  years  is  created  cr 
carved  out  of  the  fee." 


On  Oct,  1  will  he  pubKehed,  price  4m.  to  be 
continued  Monthly,  Vol  III.  Peart  IIL 

PRECEDENTS  IN  CONYEYANCING, 
adapted  to  the  Present  State  of  the  Lav. 
Illustrated  with  Notes,  Practical  and  Critical,  by 
Thomas  GfiOROB  Wbstbrk,  Esq.  F.R.A.S.tfi" 
the  Middle  Temple ;  Author  of  '*  The  Commen- 
taries on  the  Constitution  and  Laws  of  England, 
dedicated  by  command  to  her  Majesty  the  Queet]« 
&c.  in  continuation  of  the  Prbcbdskts  br 
S.  Vallis  Bone,  Esq. 

London :  John  Richards  and  Co.,  Law  Book- 
sellers, 194,  Fleet  Street. 
This  work  will  be   completed  in  4  vols. 


Printed  by  Grorob  Norman,  at  his  Printiag  Office. 
89,  Maiden  Lane,  in  the  Parish  of  8^  Paal,  Cof»t 
Garden,  in  the  Coon^  of  MlddleMf ;  and  i^l^ 
lished  by  John  nioHA&na,  Law  BMskaener,  m* 
Fleet  Street,  in  the  Pariah  of  8t.  B«astu4ii-U>«- 
West,  in  the  Qtyof  London.— Sataitat^^^I^' 
1839. 
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[No.  21. 


LEX  LOCI  DOMICILII. 


Part  II. 

As  to  the  manner  in  which  instniments, 
executed  in  England  by  a  domiciled  EngU^- 
marif  are  to  be  construed  and  dealt  with  in 
respect  of  evidence  by  a  Scotch  Court,  in  so 
far  as  these  instruments  relate  to  the  distri- 
bution of  personal  property,  situated  within 
the  territory  of  Scotland. 

Law  of  Etidbncb  in  these  cases. 

(Ccntimtedfiomp,  306.) 
^H£  facts  of  the  case  cited  in  our  last  (a) 
were  these,  Mr.  James  Yates,  bom  in 
Scotland  but  domiciled  in  England^  purchased 
from  Colonel  Macdonald  the  Idand  of 
Shuna,  one  of  the  Hebrides  in  Scotland^  for 
^10,500. — he  paid  down  ^,000,  and  for 
the  residue  of  the  purchase  money,  he  granted 
a  personal  bond,  payable  at  Candlemas,  1819, 
which  was  declared  also  to  be  a  lien  on  the 
estate.  The  bond  declared,  that  all  incum- 
brances affecting  the  estate  were  to  be  fully 
discharged  before  it  was  to  be  paid.  Colonel 
Macdonald  assigned  the  bond  and  real  lien 
to  a  Mr.  Campbell,  of  London,  who  also  as- 
signed it  to  the  Leith  Banking  Company. 
When  the  bond  became  due,  Mr.  Yates  as- 
certained that  the  incumbrances  on  the  estate 


Yates  V.  Thomson. 


Vol.  II. 


were  not  paid,  and  he  deposited  the  whole 
principal  money  and  interest  due  on  the 
bond,  in  the  Bank  of  Scotland^  in  the  name 
of  Samuel  Rose,  Esq.,  Commissioner  of  Ex- 
cise in  Edinburgh,  and  he  wrote  to  the 
Leith  Banking  Company  that  he  had  made 
such  deposit,  which  should  be  paid  to  them 
on  producing  discharges  of  the  incumbrances 
upon  the  estate.  The  Leith  Banking  Com- 
pany did  produce  some  discharges,  and  re- 
ceived a  proportion  of  the  money  deposited, 
amounting  to  ^,000.  Mr.  Rose  afterwards 
relinquished  the  trust,  and  Mr.  Yates  took 
in  his  own  name,  two  receipts  for  the  balance 
of  the  purchase  money  and  interest,  and  that 
money  continued  vested  with  the  Bank  of 
Scotland  on  those  receipts  up  to  the  time  of 
his  death. 

Mr.  Yates  before  his  death  executed  in 
England  several  instruments  in  writing.  By 
the  first  of  these,  dated  the  loth  April,  1828, 
he  devised  his  Island  of  Shuna,  and  he  de- 
clared his  will  to  be,  that  the  said  receipts  of 
deposit  should  become  the  property  of,  and 
be  indorsed  or  transferred  by  his  executors, 
in  another  will  respecting  his  property  in 
England  to  his  trustees  the  Magistracy  of 
Glasgow^  but  that  the  money  should  remain 
where  it  then  was,  until  the  defects  in  the 
title  to  the  Island  were  cured,  or  till  those 
trustees  were  satisfied  with  respect  to  the 
same,  and  then  to  become  the  property  of 
Colonel  Macdonald. 

By  another  instrument  in  writing,  dated 
Y 
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the  l8t  May,  1828,  ^^e  disposed  of  his  Eng- 
lish property  and  appointed  executors.  This 
he  subsequently  cancelled. 

As  a  Scotch  deed  intended  to  dispose  of  the 
Island  of  Shuna,  Mr.  Yates  had  ascertained 
that  the  first  mentioned  will  was  ineffectualyas 
it  did  not  contain  those  dispositive  words 
which  by  the  law  of  Scotland  are  necessary  in 
conveying  real  property.  He  then  executed  a 
Trust  Conveyance  in  proper  form  on  the  Ist 
April,  1829,  by  which  he  gave  and  disponed 
the  Island  of  Shuna  to  tmstees,  and  declared 
that  if  the  incumbrances  should  not  be  cleared 
before  his  death,  he  had  in  a  separate  will 
which  related  to  his  property  in  England, 
directed  his  trustees  or  executors  in  that  will 
to  assign  or  indorse  the  aforesaid  deposit 
notes  or  receipts  to  his  trustees,  the  Mayor 
and  Bailies,  to  be  kept  by  them  in  the  same 
depositary  (the  Bank  of  Scotland)  until  the 
defects  were  cured. 

By  another  instrument  in  writing,  dated 
the  17th  of  April,  1829,  Mr.  Yates,  after 
referring  to  the  aforesaid  Trust  Conveyance, 
disposed  of  his  English  property,  and 
thereby  gave  his  goods  and  chattels,  where- 
ever  situated,  to  his  nephew,  Jacob  Yates, 
his  heirs  and  assigns^  and  appointed  him 
sole  executor,  and  residuary  legatee.  Mr. 
Yates  died,  and  probate  of  this  will  was 
granted  to  his  nephew  by  the  Prerogative 
Court  of  Canterbury,  which  was  confirmed 
in  Scotlandy  and  by  virtue  whereof  he 
claimed  the  deposit  in  the  Bank  of  Scot- 
land. The  Trustees  of  the  Island  of  Shuna 
also  claimed  the  deposit  under  the  trust 
disposition,  and  as  appropriated  for  dis- 
charging the  incumbrances  on  the  island. 

The  Leith  Banking  Company  also  claimed 
the  deposit,  and  had  taken  proceedings  by 
arrestment. 

The  Barik  of  Scotland  raised  an  action 
of  multiplepoinding.  The  Lord  Ordinary, 
by  an  interlocutor,  dated  17th  of  January, 
1832,  decreed  in  favour  of  the  trustees  of 


Yates)  reclaimed  to  the  Lords  of  the  Second 
Division,  who,  on  the  24th  of  May,  18^, 
pronounced  this  interlocutor.    They  adhere 
to  the  Lord  Ordinart^s  interlocotor :  find 
the  trustees  entitled  to  the  fund  in  fndio 
and  interest,  and  decern  that  the  trmtees 
apply  the  fund  in  medio  and  interest,  in 
payment  of    the    heritable    debt  over  the 
Island  of  Shuna,  held  by  the  Leith  Bank- 
ing Company,  upon  their  clearing  the  in- 
cumbrances on  the  property,  and  remit  to 
the  Lord  Ordinary  to  hear  parties  tbereon, 
and  also  as  to  the  question  of  expenses  claimed 
by  Jacob  Yates,  as  executor,  being  pud  oal 
of  the  fund  in  medio,  (a) 

Dr.  Lushington,  who  appeared  for  the 
appellant,  raised  two  points,  upon  which 
he  considered  the  question  turned,  h- 
What  would  be  the  rights  of  the  pariie? 
under  the  general  terms  and  effect  of  ih 
deeds  and  wills,  independent  of  any  specal 
bequest  or  direction  regarding  the  money 
deposited  in  bank  ?  2ndly.  Whether  any 
such  special  bequest  or  direction  subsisted  at 
the  testator's  death,  or  formed  part  of  the 
settlement  of  his  succession,  as  to  super- 
sede the  general  rule  of  law  on  the  sul- 
ject? 

Lord  Brougham  continued  (b). — ^The  wil. 
of  April,  1828,  has  not  been  admitted  t 
probate  here ;  it  has  not  eren  been  o£&rec 
for  proof,  so  that  there  is  no  sentence  of  asj 
court  of  competent  jurisdiction  upon  i- 
either  way.  But  in  England  it  vo&lu 
never  be  received  in  evidence,  nor  be  »^ 
by  any  court  5  neither  would  it  hare  \*^ 
seen  if  it  had  been  proved  ever  so  foriDally 
Our  law  holds  the  probate  as  the  cmlj  en- 
dence  of  a  will  of  personalty,  orof  tbe-;*- 
pointment  of  Executors;  in  short,  of  a:' 
disposition  which  a  testator  may  m-N . 
unless  it  regards  his  real  estate.    Can  it  ^^ 


(a)  See  10  Shaw,  D.  &  B.  5d5. 
(6)  Yates  c.  Thom§on,  3  Clai^e  &  Findlj,  it:  - 
Shuna.    Against  this  the  appellant  (Jacob '  ante  p.  806. 
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said  that  the  Scotch  Court  is  bound  by  this 
rule  of  evidence,  which,  thougb  founded 
upon  views  of  convenience,  and  for  any 
thing  I  know,  well  devised,  is  yet  one  which 
mnst  be  allowed  to  be  exceedingly  technical, 
and  which  would  exclude  from  the  view  of 
the  Court  a  subsequent  will,  clearly  revok- 
ing the  one  admitted  to  probate  ?  The  Eng- 
L'sh  Courts  would  never  look  at  this  will^ 
although  proof  might  be  tendered  that  it 
had  come  to  the  knowledge  of  the  party  on 
the  eve  of  the  trial.  A  delay  might  be 
granted,  to  enable  him  to  obtain  a  revocation 
of  the  probate  of  the  former  will.  It  is  ab- 
surd to  contend  that  the  Court  of  Session 
shall  admit  all  this  technicality  of  procedure 
into  its  course  of  judicature,  as  often  as  a 
question  arises  upon  the  succession  of  a 
person  domiciled  in  England, 
{To  he  continued,) 


PROBLEM  XXL 
Vol.  2. 

Mortgages. 

In  what  manner,  and  to  what  extent 
may  Interest  due  on  a  Mortgage  debt,  by 
agreement  inter  partes^  be  converted  into 
Principal,  and  carry  Interest  ? 

ANSWER  TO  PROBLEM  XVI. 
VOL.  II. 

Contracts. — What  contracts  are  void  at 
Common  Law,  as  affecting  Public  Policy  ? 

TO  THE  EDITOR  OP  THE  LEGAL  GUIDE. 

Sib, — Should  you  deem  the  following  an- 
swer worthy  of  insertion  in  your  Journal,  it 
will  be  necessary  to  ])remise  to  the  reader, 
that  he  will  not  find  an  example  of  every 
contract  which  might  possibly  be  void  at 
Common  Law,  as  affecting  Public  Policy 
To  have  given  such  examples  would  almost 
have  filled  a  volume.  Yet  it  is  hoped  that 
the  principles  of  this  branch  of  law  are  ex- 


plained, and  the  cases  likely  to  occur  in  prac- 
tice classified,  in  such  a  manner,  as  to  enable 
the  reader  to  determine  with  certainty,  what 
contracts  are,  and  what  are  not,  within  the 
meaning  of  my  text. 

Alfonso. 

All  contracts,  which  have  for  their  object 
any  thing  contrary  to  the  principles  of  sound 
policy,  are  void  by  the  Common  Law. 
(Cowp.  39.  and  Story  on  Bailments,  p.  254.) 
Yet  a  doubtful  matter  of  public  policy,  is 
not  sufficient  to  invalidate  a  contract;  for 
unless  it  expressly  and  unquestionably  con- 
travene public  policy,  it  will  not  be  void. 
(J.  Chitty,  jun.  on  Contract.)  So  that  the 
object  of  our  present  enquiry  is  simply  this. 

What  are  the  species  of  contracts  which 
our  Courts  of  Judicature  have  adjudged  to 
be  repugnant  to  public  policy  ? 

I*.  In  general  every  contract,  which  has 
for  its  object  the  performance  of  something 
forbidden  by  the  law  of  God,  as  to  commit 
murder,  perjury,  or  other  crime;  and  what- 
ever is  clearly  unjust,  or  contra  honos  mores^ 
(Girardy  t?.  Richardson,  1  Esp,  Rep.  18.) 
is  void  by  the  Common  Law. 

II.  Hence  contracts  entered  into  with  a 
view  to  future  cohabitation  and  prostitution, 
are  illegal.  Thus  an  agreement  for  the  use 
and  occupation  of  lodgings,  which  are  let 
expressly  for  purposes  of  prostitution,  are 
void.    (Comyn  on  Contracts,  p.  54.) 

III.  A  general  restraint  of  marriage  is 
void  at  Common  Law— it  being  prejudicial 
to  morality,  and  therefore  repugnant  to  the 
principle  of  public  policy.  And  for  this 
purpose,  every  agreement  which  can  be  con- 
strued into  such  a  restraint,  will  be  void. 
Thus  in  the  case  of  Lowe  v.  Peers^  (4  Burr. 
2225.),  where  the  defendant  promised  the 
plaintiff,  that  he  would  not  marry  any  one 
except  the  plaintiff;  and  if  he  did,  he  would 
pay  her  £1000.  Yatbs,  J.  said— «  This 
agreement  is  a  restraint  of  marriage.  It  is 
not  a  covenant  to  marry  the  plaintiff,  but  not 
to  marry  any  one  eke.  And  yet  she  was  under 
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no  obligation  to  marry  him.  So  that  it 
restrained  him  from  marrying  at  ally  in  case 
she  had  not  chosen  to  permit  him  to  marry 
her." 

IV.  So  a  marriage  brocage  contract,  that 
is,  an  undertaking  to  procure  marriage  be- 
tween two  parties,  for  a  reward,  is  void, 
because  of  the  pernicious  effects  of  such  con- 
tracts in  occasioning  unhappy  alliances. 
(Wood  Vin.  Lee.  p.  274,  and  Chitt.  on  Contr. 
219.) 

y.  An  agreement  for  the  purpose  of  totally 
restraining  any  one  from  trade  is  void,  for  it 
is  contrary  to  the  principles  of  national 
policy.  (1  P.  W.  181.)  But  if  a  man,  for  a 
good  consideration,  restrains  himself  from 
the  exercise  of  his  trade  in  a  particular 
place,  this  is  lawful;  for  the  location  in 
which  a  man  exercises  his  calling  does  not 
concern  the  policy  of  the  nation.  (Mitchel  v. 
Reynolds,  1  P.  W.  181.) 

YI.  All  contracts  for  supplying  the  sub- 
jects of  an  enemy's  country  with  goods  are 
illegal.  (Story  on  Bailments,  254.) 

YII.  It  has  been  determined,  that  if  two 
persons  enter  into  a  contract  under  the  sem- 
blance of  a  sale  of  goods,  not  intending  really 
to  buy  or  sell  the  commodity,  but  merely  as 
a  gambling  speculation,  and  to  pay  the  dif- 
ference of  the  market  price  on  a  particular 
day,  like  a  time  bargain  in  the  stocks,  such ' 
a  contract  is  illegal  and  void  at  common 
law,  and  no  action  will  lie  to  enforce  it. 
(Com.  on  Contr.  58.) 

VIII,  Wagers  on  the  event  of  a  war,  or  of 
an  election,  or  in  restraint  of  marriage,  are 
roBpectively  illegal,  as  contrary  to  sound 
policy.  (J.  Chitt.  Jun,  Contr.  166,  and 
Chitty  on  Bills.)  In  short  all  wagers  which 
lead  to  inquiries,  the  investigation  of  which 
might  affect  the  public  interest,  are  held 
void.  (Chitt.  Contr.  p.  222.) 

IX.  Agreements  to  procure  public  offices, 
where  not  expressly  prohibited  by  statute, 
are  frequently  void  by  common  law,  inas 
much  as  tlwy  tend  to  introduce  unworthy 


persons  into  public  employments.  (3  Wood 
Vin.  Lee.  p.  274.) 

X.  Any  contract,  which  may  impede  the 
due  course  of  public  justice,  or  the  natural 
effect  of  which  is  to  induce  a  public  officer 
to  neglect  his  duty,  is  invalid.  Thus  an 
agreement  in  consideration  of  suppressing 
evidence,  or  stifling,  or  compounding  a  pro- 
secution for  felony,  or  a  misdemeanour  of  a 
public  nature,  is  void.  So  likewise  an  en- 
gagement to  indemnify  a  sheriff  in  the  exe- 
cution of  an  unlawful  act,  is  illegal.  (Cliitt. 
Contr.  p.  221.) 

XI.  An  agreement  to  fight  is  void,  as 
tending  to  or  creating  a  breach  of  the  peace. 
(4T.  R.  78.) 

XII.  Lastly,  contracts  which  are  infected 
with  fraud  are  void  both  at  law  and  in 
equity;  for  the  basis  of  all  dealings  ought  to 
be  good  faith.  (Comyn  Contr.  p.  58.)  There- 
fore if  A.  agree  to  purchase  goods  of  B.  at 
a  certain  sum,  for  the  benefit  of  C,  any 
secret  agreement  between  B.  and  C,  that 
the  latter  shall  pay  a  further  sum  for  them, 
is  void,  as  a  fraud  on  A. ;  and  C.  is  not 
liable  to  pay  that  sum.  (Jackson  r.  Duchaire, 
3  T.  R.  551 .)  Again,  the  employment  of 
puffers  at  an  auction,  not  for  the  defensive 
purpose  of  protection  against  a  sale  at  an 
under  value,  but  to  extort  a  high  price,  by 
taking  advantage  of  the  eagerness  of  bidders, 
will  sometimes  invalidate  the  sale  on  the 
ground  of  fraud.  (Sugd.  V.  and  P.  23,  2nd 

ed.  Chitt.  Contr.  227.) 

Alfokbo. 


Smprrtal  ifarUament. 

HOUSE  OF  LORDS.— Ai^Mt  23. 


We  give  the  following  extract  fiom  Lord 
Lynouurst*s  Review  of  the  last  Session  of 
Parliament. 

<'  When  the  last  second  Jaraaioa  Bill  was 
over,  the  9th  of  July  had  arrived.  Op  to  that 
day  not  one  bill  of  any  conse^eoc*  fan  jiKsed 
the  two  houses.  The  whole  was  a  bbahi*  WeM 
passed,  it  is  true,  the  Mutiny  B9I^  wl  U»^ 
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AuaI  tndeinntty  Bill ;  we  had  passed  nine  or  ten 
money  bills,  of  the  ordinary  course  and  character; 
we  had  also  passed  twelve  or  fourteen  other 
bills,  some  for  the  amendment,  some  for  the  con 
tinuance  of  former  bilb,  and  others  for  trifling 
and  unimportant  matters,  to  which  no  opposition 
was  made  in  either  House  of  Parliament.  There 
were  many  bills  lying  on  the  table  of  the  House 
of  Commons,  and  several  of  them  of  an  important 
nature.  It  became,  therefore,  necessary  to  in- 
quire what  the  Government  intended  to  do  with 
them.  The  session  was  far  advanced,  and  mem- 
bers were  naturally  anxious  on  the  subject.  And 
accordingly,  we  find,  upon  this  intimatiou^  that 
measure  after  measure  was  abandoned.  1  hold 
a  list  in  my  hand  of  these  bills.  There  was  a 
bill  for  the  Registration  of  Voters  in  England ; 
it  was  abandoned.  A  similar  bill  was  introduced 
for  the  Registration  of  Voters  in  Scotland;  it 
was  in  like  manner  abandoned.  The  Fictitious 
Votes  Bill  (Scotland)— a  bill  of  importance  to 
that  country,  was  abandoned.  The  Preparation 
of  Writs  (Scotland),  abandoned ;  the  Registra- 
tion of  Leases  (Scotland),  abandoned ;  the  He- 
ritable Securities  (Scotland),  abandoned ;  the 
District  Sessions  Bill,  abandoned;  the  Town 
Councils'  Bill,  abandoned :  so  also  the  Ecclesi- 
astical Duties  and  Revenues  Bill,  it  was  aban- 
doned. The  Factories'  Regulation  Bill — a  bill 
which  had  been  much  discussed,  and  of  vast  im- 
portance to  the  interests  of  humanity,  was  aban- 
doned. The  Collection  of  Rates  Bill,  the 
County  Courts  Bill,  the  Embankments  (Ireland) 
Bill,  and  many  other  bilU  of  different  descrip- 
tions, all,  all  were  abandoned,  because  iViinisters, 
from  not  possessing  the  necessary  energy,  vigour, 
and  capacity,  and  above  all,  from  not  enjoying 
the  confidence  of  the  House  of  Commons,  found 
it  impossible  to  carry  these  measures  through 
Parliament. 

'*  But  there  is  another  measure  on  which,  at 
the  close  of  the  session,  some  reliance  may  pos- 
sibly be  placed,  and  upon  which,  therefore,  I 
roust  say  a  few  words.  I  allude  to  the  Postage 
Bill.  That  measure  was  at  first  ridiculed  and 
assailed  by  the  retainers,  and  also  by  some  of  the 
members  of  the  Government.  It  was  abused  as 
absolutely  impracticable ;  with  a  deficient  revenue 
to  give  up  another  million,  upon  such  an  experi- 
ment, was  the  very  extreme  of  impolicy  and  ab- 
surdity. All  this  was  urged  and  circulated  with 
great  activity  by  the  members  and  retainers  of 
Government.  But  the  measure  was  pressed  from 
without,  and  her  Majesty's  Ministers  did  not 
possess  sufficient  vigour  or  character,  nor  enough 
of  the  confidence  of  Parliament  to  resist  it ;  and, 
in  opposition  to  their  better  judgment,  they  pre- 
pared to  bring  in  the  bill.  Not  having  the  cou- 
rage or  the  ability  to  look  the  measure  directly  in 
the  face,  they  hit,  as  they  fancied,  upon  a  con- 


trivance to  get  rid  of  it  by  a  side-wind ;  and  her 
Majesty's  Chancellor  of  the  Exchequer,  with 
that  singular  ingenuity  which  distinguishes  his 
character,  thought  that  if  he  could  introduce  into 
the  bill  a  clause  distasteful  to  the  House  of  Com- 
mons, he  should  be  enabled  to  defeat  (he  mea- 
sure. Accordingly  a  pledge  was  introduced,  that 
Parliament  would  make  good  any  deficiency 
which  might  be  occasioned  in  the  public  revenue 
by  the  adoption  of  the  new  project.  This  pledge 
proved  as  he  had  anticipated,  distasteful  to  the 
House,  and  it  was  strenuously  o{^osed.  It  was 
said,  and  said  justly,  by  its  opponents,  that  such 
a  pledge  was  unnecessary;  for  that  if  the  re- 
venue proved  deficient,  it  would  become  the  duty 
of  the  House  of  Commons,  without  any  such 
pledge,  to  make  that  deficiency  good.  At  length, 
however,  in  spite  of  all  these  manoeuvres,  the 
Postage  measure  passed  through  all  its  stages  in 
the  House  of  Commons.  Then  the  Government 
looked  for  assistance  to  youi  Lordships ;  the  cry 
was,  "  the  Lords  will  never  pass  the  hill— they 
will  not  suffer  the  revenue  to  be  thus  reduced ; 
it  is  sure  to  be  defeated  in  the  House  of  Lords." 
Well,  the  bill  came  on  for  discussion  here  upon 
the  motion  for  the  second  reading;  and  I  never 
observed,  upon  the  consideration  of  any  im- 
portant Ministerial  measure,  a  thinner  attendance 
upon  the  opposite  benches.  The  noble  Viscount 
moved  the  second  reading ;  he  urged  with  great 
force,  with  all  the  talent,  and  with  all  the  know- 
ledge of  the  world  which  distinguish  him,  every 
reason  that  could  be  urged  against  the  measure ; 
and,  after  he  had  expatiated  upon  and  exhausted 
all  these  topics,  he  concluded  by  saying,  '  How- 
ever, as  the  bill  seems  to  be  wished  for,  I  now 
move  its  second  reading/  Your  Lordships  con- 
sidered it  principally  as  a  measure  connected  with 
the  finances  of  the  country,  and  on  this  account 
more  particularly  within  the  province  of  the 
other  House  of  Parliament,  and  for  which  the 
Ministers  were  responsible.  No  effective  oppo- 
sition was  therefore  directed  against  it.  It  was 
passed,  I  cannot  say  with  the  satisfaction  of  the 
noble  Viscount,  and  has  now  become  the  law  of 

the  land. 

•  *  *  ♦  * 

**  My  Lords,  I  have  now  brought  you  down 
to  an  advanced  period  of  the  session.  The  9th 
jof  August  had  arrived,  and  then  a  great  fiight 
of  bills,  the  oi  iroXXot  of  legislation,  were  intro- 
duced, some  of  them  mischievous — some  of  them 
unconstitutional — some  of  them  of  a  jobbing 
character,  but  the  great  mass  of  them  unimportant 
and  inoffensive,  and  which  met  with  no  » opposi- 
tion. It  appears  as  if  her  Majesty's  Ministers 
were  determined  to  make  up  by  number  what  they 
wanted  in  the  weight  and  quality  of  their  legis- 
lative measures.  Am  I  expressing  myself,  my 
Lords,  too  strongly  ?     I  will  select  one  or  two 
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instances  in  proof  of  what  1  have  stated.  One 
of  these  measures  was  the  Metropolitan  Police- 
Courts  Bill.  By  this  bill,  a  patronage,  to  the 
extent  of  54,000/.  a-year,  was  given  to  the  Se- 
cretary of  State  for  the  Home  Department.  There 
was  another  provision  of  the  bill,  by  which  the 
trial  by  jury,  in  a  particular  class  of  felonies  was 
abolished.  This  was  the  first  attempt  of  such  a 
nature  ever  made  in  this  country,  except  perhaps 
during  the  disorders  of  the  seventeenth  century, 
from  which  the  present  Government  seems  very 
much  inclined  to  draw  its  precedents.  Trial  by 
jury  had  always  been  respected  even  in  the  most 
arbitrary  times,  but,  instead  of  a  jury,  a  magis- 
trate appointed  by  the  Crown,  paid  by  the  Crown, 
and  removable  at  the  pleasure  of  the  Crown, 
was  substituted.  Stealing,  and  receiving  stolen 
goods  to  any  amount,  came  within  his  jurisdic- 
tion, and  it  was  left  to  his  arbitrary  will  to  de- 
cide whether  the  accused  should  or  should  not 
have  the  benefit  of  trial  by  jury — ^to  the  arbi- 
trary will  of  a  judge,  removable  at  the  pleasure  of 
the  Crown.  Such  was  the  bill  as  it  passed 
through  the  Reformed  House  of  Commons.  It 
was  sent  up  here  at  the  close  of  the  session,  and 
your  Lordships,  acting  wisely  and  constitution- 
ally, struck  out  this  extraordinary  provision. 
Another  objectionable  measure  was  the  Admi- 
ralty Bill,  the  salary  of  the  Judge  presiding  in 
that  Court  was  to  be  increased  to  4000/.  a  year, 
and  he  was  to  be  allowed  to  sit  in  the  House  of 
Commons.  I  wish  to  speak  with  every  respect 
of  the  learned  gentleman  who  at  present  fills  that 
office,  but  it  is  notorious  that  he  is  a  keen  poll 
tical  partizau,  and  most  devoted  and  inflexible 
in  his  adherence  to  the  present  Government. 
Other  alterations  of  an  extensive  character  were 
proposed  to  be  effected  by  the  bill,  and  at  a  pe- 
riod of  the  session  when  it  was  impossible  for 
your  Lordships  to  give  them  due  consideration ; 
your  Lordships  therefore  rejected  the  bill.  An 
other  measure  was  brought  up  to  your  Lord- 
ships' house,  which  I  do  not  characterise  too 
strongly  when  I  state  it  to  have  been  one  of  the 
most  scandalous  jobs  ever  attempted  to  be  car 
ried  through  Parliament.  When  I  recall  that 
measure  to  your  Lordships'  recollections,  I 
am  sure  you  will  not  think  the  terms  I  have  used 
too  strong  for  the  occasion:  I  allude  to  the  Sale 
of  Spirits  (Ireland)  Bill.  Another  bill  had  been 
introduced  into  the  other  House  of  Parliament 
for  electioneering  purposes,  having  for  its  object 
to  alter  a  law  of  great  importance  passed  for  the 
protection  of  public  morals.  This  bill  was  so 
distasteful  to  the  other  house,  and  of  such  a  cha- 
racter, that  there  was  no  chance  of  its  ever  pass- 
ing ;  what  then  was  the  course  pursued  ?  The 
Chancellor  of  the  Exchequer's  bill  for  the  Sale 
of  Spirits,  had  passed  through  its  various  stages 
MP  to  the  third  reading.     Then  it  was,  when  no- 


body expected  such  a  proceeding,  that  he  alloved 
the  person  who  introduced  the  bill  I  have  jiu>t 
referred  to,  to  ingraft  that  bill,  at  the  third  read- 
ing, on  the  Government  measure,  and  thus  it 
passed  the  House  of  Commons  by  a  contrivance 
as  scandalous  as  had  ever  occuned  in  the  historj 
of  legislation.  It  is  unnecessary  for  me  to  saj, 
that  this  addition  to  the  Government  biU  was 
thrown  out  by  your  Lordships,  without  any  at- 
tempt being  made  to  defend  it ;  for  the  whole 
proceeding  was  one  which  would  not  bear  con- 
sideration or  argument  for  a  moment.  Why  was 
this  bill  embodied  in  the  Government  measure? 
It  was  felt  convenient  to  conciliate  the  patron  of 
that  bill,  and  therefore  it  was  that  this  extraor- 
dinary consent  was  given.  But  this  kind  of 
proceeding  always  fails  of  its  object,  and  it  failed 
signally  in  the  present  instance;  for  when  the 
bill  relating  to  the  Charter  of  the  Bank  of  Ire- 
land came  on  shortly  after  for  discussion,  the  in- 
dividual whom  it  was  wished  to  condliate,  op- 
posed that  Bill  with  the  utmost  activity  and 
vigour ;  and,  in  consequence  of  that  opposition, 
that  measure  so  important  to  the  credit  and  cha- 
racter of  the  Government,  and  the  loss  of  which 
proved  them  to  be  utterly  incapable  of  managing 
the  a£fairs  of  the  country,  was,  after  a  long  and 
ineffectual  struggle,  finally  abandoned.  With  re- 
spect to  the  rest  of  these  bills,  the  mere  sweep- 
ings of  the  offices,  they  were  dealt  out  like  cards 
at  the  table  by  the  noble  Viscount  the  Lord 
Privy  Seal,  to  whom  the  whole  Government  bu- 
siness seems,  at  this  important  period  of  the  ses- 
sion, to  have  been  entrusted.  They  were  sub- 
mitted with  little  explanation  to  your  Lordships, 
and  met  with  no  opposition. 

But  there  is  another  class  of  bills — three  in 
number — which  calls  for  a  few  observations. 
These  were  among  the  last  bills  of  the  Session. 
One  of  them  has  been  discussed  to-night,  the 
others  having  been  considered  on  former  even- 
ings. They  relate  to  the  establishment  of  t 
police  force  at  Manchester,  Bolton,  and  6i^ 
mingham.  They  are  mere  temporary  measure: 
but  what  has  led  to  their  introduction?  Be- 
cause, in  granting  charters  to  those  particular 
towns,  Ministers  have  been  so  careless  and  n<^- 
ligent  in  their  proceedings,  that  serious  doubts 
have  been  entertained  as  to  the  validity  of  the 
charters,  and  they  are  now  under  consideration 
in  the  courts  of  law.  These  bills,  therefore, 
were  rendered  necessary  in  consequence  of  the 
bungling  of  Ministers  themselves;  and  tbej. 
surely,  therefore,  are  not  entitled  to  take  prai^ 
for  their  introduction.  There  wer%  however, 
other  considerations  which  uidortaBttdf  caXkd 
for  the  passing  of  these  bills,  lliqf  mm  Utto 
be  requisite  on  account  of  the  tmvotetpd  dis- 
turbances which  have  taken  ^bcii|p')nMdt^ 
parts  of  this  island,  and  for  wlllifcffliWfai'*"^ 
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are  deeply  responsible.  It  was  they  who  first 
roused  the  people — they  first  excited  and  stimu- 
lated them  to  acts  of  tumult  and  disorder, — they 
first  sent  forth  the  watchword,  ^*  Agitate,  agitate, 
agitate  !'*  and  they  are,  therefore,  responsible  for 
the  consequences  which  have  followed.  Agita- 
tion was  convenient  to  raise  them  to  power,  and 
they  were  willing  to  keep  up  as  much  of  it  as 
was  necessary  to  maintain  them  in  their  position. 
They  wished  that  thus  far  the  flood  might  pro- 
ceed, and  no  further  —  that  at  this  point  the 
proad  waves  might  be  stayed.  But  it  is  far 
easier  to  let  loose  the  tempest,  than  afterwards 
to  enchain  or  to  direct  it.  In  all  ages  the  same 
course  has  been  pursued,  and  the  same  result  has 
followed.  Ambitious  men  make  use  of  the  mul- 
titude, and  awaken  their  passions,  for  their  own 
ambitious  purposes — ^for  the  attainment  of  their 
own  personal  objects  of  aggrandisement  and  fa- 
vour. They  ride  into  authority  on  the  shoul- 
ders of  the  people,  and  then  they  find  the  tumult 
and  violence  to  which  they  owed  their  elevation 
inconvenient  and  dangerous.  It  then  becomes 
necessary  to  coerce  and  restrain  those  whom 
they  had  before  excited  and  encouraged;  and 
their  astonished  and  deluded  followers  at  length 
discover,  that  they  have  become  the  dupes  and 
victims  of  those  whom  they  had  formerly  eulo- 
gised and  extolled. 


COURT  OF  CHANCERY.— Aw^.  8. 

Altrbb  v.  Hordbrn. 

Appeal  from  the  Vice'Chancellor. 

Practice. — 13th  New  Order  —  Laches — 
Whether  Order  to  amend  shall  he  granted 
after  Answer  put  in  for  two  years  and  no 
further  proceedings. — Object  of  the  New 
Orders  to  heep  Solicitors  to  their  duty^ 
arid  prevent  delay, 

Mr.  Monro  moved  to  discharge  an  order  of 
the  Vice-Chancellor,  that  the  plaintiff  might 
amend  his  bill,  which  was  filed  in  J  836,  and  the 
answers  were  put  in  by  two  out  of  three  of  the 
defendants  so  long  back  as  January  1837,  and 
no  further  proceedings  were  taken  by  the  plain- 
tiff till  March  last.  Walmesley  v.  Froud,  Russ 
^d  Myle,  334,  was  cited  in  support  of  the 
motion. 

Mr.  Wigram  for  the  plaintiff  said,  the  Vice- 
Chancellor  thought  it  better  that  the  existing 
suit  should  go  on,  than  that  the  plaintiff  (who 
^as  very  poor)  should  be  driven  to  file  a  new 
bill.  That  as  the  defendant  had  not  taken  any 
steps  to  dimiss  the  bill  for  want  of  prosecution. 


there  were  laches  on  both  sides ;  and  he  con- 
tended that  it  was  necessary  to  leave  a  large  dis- 
cretion in  the  Judge  upon  cases  of  this  nature, 
and  said  that  the  present  case  had  been  carefully 
considered  by  his  Honour.  That  the  case  of 
Walmesley  v.  Froud  did  not  here  apply,  as  no 
replication  had  been  filed. 

The  Lord  Chancellor  said  that  no  at- 
tempt had  been  made  to  explain  the  delay  that 
had  taken  place.  The  orders  of  the  Court  must 
not  be  dipensed  with  but  upon  good  reasons. 
It  is  the  duty  of  Solicitors  to  be  diligent  in  the 
prosecution  of  their  cases,  and  the  object  of  the 
new  orders  was  mainly  to  keep  them  to  their 
duty,  and  prevent  delay,  The  1 3th  New  Order 
is  peremptory,  and  cannot  be  dispensed  with  by 
the  Master.  If  the  amendment  applied  for 
was  allowed,  the  order  might  as  well  be  struck 
out,  and  it  might  be  objected  in  every  case  as  an 
excuse  for  such  delays,  that  the  defendants  had 
not  moved  to  dismiss  the  bill — this  is  no  excuse: 
it  may  be  a  circumstance  to  affect  the  costs. 
The  answer  of  the  third  defendant  may  have  been 
kept  back  for  the  express  purpose  of  making 
this  application.  If  I  were  to  grant  this  appli- 
cation, I  should  be  destroying  the  Orders. — 
Order  to  amend  set  aside. 


ROLLS'  COXJRH.'-July  2. 

De  Gaga  v.  Th£  Dure  of  Leinster. 

French  Law  of  Dowry.— Trustees — Their 
duties  in  regard  to  the  disposal  of  the 
Wife's  Fortuncy  where  an  Englishwoman 
MARRIES  a  Frenchman^  and  it  was  de- 
clared that  the  matriage  took  place  under 
the  Law  of  JDowry  as  established  by  the 
French  code. 

Mr.  G.  Richards  said  this  was  the  peti- 
tion of  Monsieiur  and  Madame  de  Gaga,  under 
the  following  circumstances : — By  the  settlement 
made  upon  the  marriage  of  Lord  Robert 
Stephen  Fitzgerald  and  Miss  Sophia  Fielding  in 
1792,  certain  sums  charged  on  lands  in  the 
County  of  Kildare,  Ireland,  were  vested  in  the 
trustees  of  the  settlement  upon  trust  for  the 
issue  of  the  marriage  after  the  death  of  the 
husband  and  wife  in  such  manner  as  they  or  the 
survivor  should  appoint.  One  of  the  children. 
Miss  Matilda  Fitzgerald,  in  1817,  married  in 
Paris  the  Chevalier  de  Gaga,  and  by  the  mar- 
riage contract  it  was  declared  that  the  marriage 
took  place  under  the  law  of  dowry  established 
by  the  French  code.  In  1820  Lord  Robert  and 
Lady  Fitzgerald  made  an  apportionment  of  one- 
fourth  part  of  the  sums  comprised  in  the  settle* 
ment  in  favour  of  their  daughter,  then  Madam* 
de  Gaga,  according  to  the  terms  of  her  French 
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marriage  contract.  Lord  and  Lady  Fitzgerald 
had  since  died,  and  the  present  suit  was  insti- 
tuted to  ascertain  who  were  the  parties  that 
were  entitled  to  receive  this  fourth  share  accord- 
ing to  the  marriage  contract  of  Monsieur  and 
Madame  de  Gaga.  The  Master  had  in  several 
reports  found  that  according  to  the  French  law 
the  Chevalier  de  Gaga  could  not  touch  the 
capital  of  his  wife*s  forlune,  excepting  under  the 
ohligation  of  converting  it  into  immoveable  pro- 
perty, over  which  neither  of  them  would  have 
any  power  of  alienation,  and  that  by  the  civil 
law  a  duty  was  imposed  upon  the  trustee^  of  the 
money  not  to  part  with  it  unless  for  the  acquisi- 
tion of  such  property.  In  conformity  with  these 
reports,  a  contract  was  entered  into  for  the  pnr- 
chase  of  a  house  in  the  Rue  d'Anjou,  Paris 
The  Master  found  from  the  certificate  of  the 
valuer  appointed  by  the  President  of  the  Civil 
Tribunal  at  Paris^  that  this  house  was  of  the 
requisite  value ;  and  he  also  found  from  the  cer- 
tificate of  the  Conservator  of  Mortgas^es  in  Paris 
the  number  and  nature  of  the  incumbrances  upon 
it,  and  that  the  purchase  money  was  to  be  paid 
by  the  trustees  into  the  hands  of  the  vendors  and 
incumbrances  at  a  notary's  office  in  Paris.  The 
petition  was  for  the  completion  of  the  purchase. 

Mr.  De  GeXy  for  the  Duke  of  Leinster,  the 
defendant,  said,  his  Grace  was  surviving  trustee 
of  the  settlement  of  Lord  and  Lady  Fitzgerald^ 
and  would  act  as  the  Court  should  direct  him. 

Lord  Lanodale. — The  amount  of  the  pur- 
chase money  must  be  paid  out  of  the  fund  in 
Court  to  the  Duke  of  Leinster,  to  be  applied  by 
him  in  completing  the  purchase,  according  to  the 
Master's  report. 

July  16, 

Hill  V.  Gommb. 

Voluntary  Settlement  —  Without  valuable 
consideration,  whether  subsequent  acts  of 
the  donor  shall  vacate  it,  ana  let  in  other 
objects  of  his  bounty  under  a  mill  made 
afterwards. 

This  suit  was  instituted,  in  formd*  pauperis, 
by  William  Thomas  Hill,  of  George-street, 
Pentonville,  grocer,  one  of  the  children  of  John 
Hill,  deceased,  against  James  Chettle  Gomme, 
the  surviving  executor  of  James  Deane,  de- 
ceased, and  others,  and  the  circumstances  were 
of  a  remarkable  nature.  The  facts  of  the  case 
were  these.  The  deceased  James  Deane,  for- 
merly a  victualler  and  brickmaker,  being  a  mar* 
ried  man,  without  any  family  of  his  own,  be- 
came attached  to  the  plaintiff  when  a  little  boy, 
and  wished  to  adopt  him  as  his  own  child.  He 
proposed  the  matter  to  the  plaintiff's  father,  and 
they  came  to  an  arrangement,  in  consequence  of 
which  a  deed^  dated  the  l4th  February,  1818, 


was  executed,  made  between  James  Deane  aod 
John  Hill,  which  recited  that  Deane  had  do 
children,  and  had  agreed  with  Hill,  in  consider- 
ation of  £100.  forthwith  to  take,  maintaiD, 
clothe,  educate,  apprentice,  and  bring  op  Wil- 
liam Thomas  Hill,  the  infant  son  of  John  HiU, 
then  of  the  age  of  five  years  (the  plaintiff),  and 
also  that  his  (Deane's)  heirs,  executofs,  and  ad- 
ministratont,  should,  after  his  death,  stand  pos- 
sessed of  all  his  property  upon  the  trusts  theie- 
inafter  declared.  In  pursuance  of  which  agreement 
and  in  consideration  of  £  1 00. ,  Deane  did  for  him- 
self his  heirs,  executors,  and  administrators,  core- 
nant  with  HiU  to  board, maintain,  &c.,  theplaintiff, 
as  if  he  were  his  (Deane's)  own  son,  to  apprentice 
him,  to  pay  the  apprentice  fee*  and  all  expenses 
during  his  minority ;  and  also,  in  case  he  (Deane) 
should  have  no  cnildren,  to  convey  and  transfer 
all  his  property,  so  that  the  same  should  be  for 
his  wife  for  life,  and,  after  her  decease,  for  the 
plaintiff;  but  if  Deane  should  have  children, 
then  the  plaintiff,  upon  the  death  of  the  wife, 
was  to  take  equally  with  those  children.  The 
deed  contained  a  power  of  revocation,  bat  ins 
never  revoked.  Hill,  the  plaintiff's  father,  died 
intestate  in  1 826,  leaving  a  widow  and  two  sons, 
the  plaintiff  then  1 3,  and  Richard  two  jeais 
younger.  The  widow  administered,  died,  and 
administration,  during  the  minority  of  the  child- 
ren was  granted  to  Manley.  Richard  attained 
2 1  in  1 835,  whereupon  Mauley's  administratioo 
ceased,  and,  by  an  arrangement  between  the 
plaintiff  and  Richard,  administration  was  granted 
to  Richard.  Deane  made  his  will  in  June,  I8il, 
but  in  it  took  no  notice  of  the  plaintiff.  H? 
bequeathed  one  moiety  of  his  property  to  his 
wife,  and  the  other  moiety  to  his  execoton  in 
trust  for  his  wife,  as  long  as  she  remained  bis 
widow,  and  on  her  death  or  second  marriage  in 
trust  for  his  mother,  his  two  brothers,  and  two 
sisters.  Deane  died  in  November,  1827,  worth 
about  £1,200.  without  any  child.  His  mother 
died  shortly  afterwards,  and  his  widow  married 
Vaile,  by  which  she  forfeited  one  of  the  moie- 
ties of  Deane's  property  to  the  two  brothers  and 
sisters.  They  entered  into  a  deed  with  Vaile 
and  his  wife,  by  which,  in  consideration  of 
£498.  198.  8d.,  they  released  her  from  all  claims 
in  respect  of  that  moiety.  The  plaintiff  attained 
his  full  age  in  August,  1833.  The  allegation 
in  his  bill  was,  that  he  was  not  aware  of  thedeed 
executed  on  his  behalf  by  Deane  until  lette«  of 
administration  were  granted  to  his  brother 
Richard,  and  that  then  they  opened  a  box  «» 
discovered  the  deed,  after  which  tlia  smt  iw»  >"• 
stituted  as  speedily  as  could  be.  Tha  oljcct  w 
the  plaintiff  was  to  obtain  a  dadanliffi  «f  ^^ 
Court  that  he,  under  the  deed  of  Ab  i^thol 
February,  1818,  was  benefidijl|;;(jyMw 
Deane  s  property,  subject  to-  M  SMMl**" 
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Mrs.  Vaile,  and  thai  hk  brother,  Richard  Hill, 
as  the  personal  representative  of  their  father, 
John  Hill,  deceased,  was  a  creditor  upon  Deane's 
estale  to  the  amount  of  all  Deane's  property,  in 
trust  for  him,  the  plaintiff,  subject  to  the  atore- 
said  life -interest  of  Mrs.  Vaile.  The  bill  also 
prayed  for  an  account  of  Deane's  estate,  and 
that  Gorome,  and  the  estate  of  the  deceased  ex- 
ecutor, might  be  declared  liable  to  make  good 
the  whole  of  Deane's  estate,  which  they  had 
received. 

Mr.  Pemhertofiy  for  the  plaintiff,  stated,  that 
after  the  deed  of  1818,  the  plaintiff  was  for 
some  years  brought  up  and  maintained  by  Deane 
as  his  son,  but  before  he  came  of  age  he  was 
removed  from  Deane's  house  at  Shepherd's-bush. 
Upon  Deane's  death  without  children,  in  Nov. 
18*27,  the  deed  took  effect.  The  plabtiff  at- 
tained 2 1  in  August,  1 833,  and  Manley,  the  li- 
mited administrator  of  Hill's  father,  handed  the 
father's  papers  over  to  him,  and  amongst  them, 
in  a  box,  was  found  this  deed  of  1818,  with 
which  the  plaintiff  then  first  became  acquainted. 
The  bill  was  filed  on  the  5th  of  September, 
1836.  The  executors  of  Deane  stated  in  their 
answer  that  they  had  parted  with  the  testator  s 
money  before  they  hacl  notice  of  the  deed.  The 
deed  was  perfectly  legal,  the  plaintiff  was  a  pur- 
chaser under  it,  and  entitled  to  the  decree  he 
asked  for. 

Mr.  Tinney^  for  the  defendant,  Mrs.  Vaile, 
said,  that  no  valuable  consideration  was  ever 
paid  by  the  plaintiff,  who  was  a  pauper,  or  by 
his  father,  or  by  any  one  on  his  behalt.  It  was 
not  pretended  that  the  £100.  was  a  considera- 
tion for  Deane's  covenant,  it  was  nothing  in  com- 
parison to  it,  nor  was  it  paid.  The  considera- 
tion originally  stated  in  the  deed  was  nature, 
love,  and  affection.  It  was  prepared  by  Mr. 
Brill,  a  solicitor^  From  the  evidence  of  that 
gentleman's  clerk,  the  counsel  consulted  thought 
that  love  and  affection  were  not  a  good  consi- 
deration where  there  was  no  relationship,  and 
so  the  j£  100.  was  inserted;  but  although  the 
receipt  on  the  deed  for  the  ^100.  was  signed 
and  attested,  there  was  no  proof  that  the  money 
vras  paid.  It  was  a  mere  voluntary  act,  and 
there  was  no  proof  that  anything  had  been  done 
to  carry  it  into  execution. 

Mr.  Kindersley  appeared  for  Oomme,  the 
surviving  executor  of  Deane,  and  argued  that 
the  deed  of  1818  was  void,  and  that  Gomme 
liad  no  notice  of  it  before  he  parted  with  Deane's 
assets. 

Mr.  Weld  appeared  for  other  parties  claiming 
under  Deane's  will. 

Mr.  Pemberion  replied. — ^There  could  be  no 

controversy  excepting  with  respect  to  the  facts. 

'J'he  qaeations  were,  whether  the  deed  was  bond 

Jide  executed  by  Deane  as  a  contract  binding  on 


him,  and  whether  the  contract  was  ever  so 
abandoned  as  to  deprive  the  plaintiff  of  the  right 
of  insisting  upon  it.  It  was  said,  that  in  1816 
a  plan  was  concocted  by  Mr.  and  Mrs.  Hill  to 
get  rid  of  their  child,  and  to  foist  it  upon  Deane^ 
and  the  whole  transaction  was  to  complete  that 
fraud.  That  could  not  be ;  Deane  was  in  a  very 
humble  station,  earning  his  livelihood  as  a  brick- 
maker,  making  bricks  on  his  own  account,  and  at 
that  time  the  plaintiff  was  placed  under  the  care 
of  Deane  and  his  wife.  There  was  nothing  im- 
probable in  Deane*s  taking  a  liking  to  tlie  child ; 
neither  of  the  parties  were  wealthy,  and  Deane 
was  in  rather  inferior  circumstances.  Deane,  in 
fact,  did  that  for  £100.  which  he  would  have 
willingly  done  without — he  engaged  to  adopt 
and  bring  up  the  child.  The  plaintiff  was  now, 
afiter  the  death  of  his  parents,  dealing  with  a 
transaction  which  took  place  when  he  was  ^ve 
years  old,  and  was  contending  with  Deane's  wife, 
by  whom  he  was  nursed,  a  party  to  the  whole 
transaction,  and  competent  to  give  a  full  ac- 
count. Thdt  the  plamtiff  had  been  placed  in 
Deane's  house,  had  resided  there,  and  had  been 
treated  as  Deane's  adopted  child,  the  evidence 
was  conclusive.  One  of  the  servants,  Sarah 
Gillington,  proved  that  in  1816  he  was  treated 
by  both  Mr.  and  Mrs.  Deane  with  the  greatest 
kmdness ;  they  called  him  Willy,  and  he  called 
them  daddy  and  mammy.  Other  witnesses 
proved  kind  treatment  in  1817,  1818,  and  1819. 
Deane  spoke  of  the  boy  in  the  strongest  terms 
of  affection,  and  some  used  to  joke  Deane,  who 
called  the  plaintiff  his  boy,  and  the  person  to 
whom  he  would  leave  his  property  it  he  ever 
it  any.  Brill,  the  solicitor  who  prepared  the 
ieed,  was  dead,  but  his  nephew.  Air.  Taylor, 
now  a  solicitor,  without  any  motive  to  favour 
this  pauper,  deposed  that  Deane  and  Hill,  the 
father,  came  to  his  uncle's  office,  and  that  he 
explained  to  them  counsel's  opinion  that  love  and 
affection  would  not  be  a  good  consideration,  in 
consequence  of  which  the  ^100.  was  substi- 
tuted. The  provisions  of  the  deed  were  con- 
formable to  the  wishes  of  Deane  and  Hill  at 
the  time,  and  the  deed  was  valid,  and  as  Deane 
had  neglected  to  carry  it  into  effect,  the  plaintiff 
was  entitled  to  the  decree  he  sought. 

Aug.  10. 
Lord  Langdale  this  day  delivered  judgment. 
His  Lordship  recapitulated  the  circumstances  of 
the  case,  that  Deane  having  no  children,  exe- 
cuted the  deed  to  John  Hill,  the  father  of  the 
plaintiff,  by  which,  in  consideration  of  ^100.  he 
covenanted  and  agreed  to  take,  maintain,  clothe, 
educate,  apprentice,  and  bring  up  the  plaintiff, 
then  a  child,  and  that  afWr  his,  £)eane*s  death, 
his  executors  should  stand  possessed  of  all  his 
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property  in  trust  lor  Deane's  wHe  for  her  life, 
and  after  her  decease,  for  the  pkintiff;  bat  if 
Deane  were  to  have  children,  then  the  plaintiff 
was  to  take  equally  with  those  children.  The 
deed  contained  a  power  of  revocation,  but 
Deane  never  revoked  it.  He  died  in  1826,1 
without  children,  leaving  a  will  made  in  June, 
1821,  bequeathing  his  property  to  his  wife,  his 
brothers  and  sisters,  but  taking  no  notice  of  the 
plaintiff.  The  phiintiff  was  of  age  in  1833, 
but  was  not  aware  of  the  deed  executed  by 
Deane  until  afterwards,  when  it  was  found  in  a 
box.  His  Lordship  said,  that  the  presumption 
was  that  the  deed  had  been  abandoned,  for  the 
agreement  had  not  been  performed,  the  plaintiff 
had  not  been  kept  until  he  grew  up  at  Deane's 
house,  nor  was  he  apprenticed  by  Deane,  nor  was 
it  clear  that  the  £100.,  the  consideration  stated 
in  the  deed,  and  substituted  by  the  advice  of 
counsel  for  natural  love  and  affection,  had  been 
really  and  band  Jide  paid.  Although  the  deed 
when  discovered  was  found  not  to  be  cancelled, 
he  (Lord  Langdale)  thought,  under  all  the 
ctrcunfstances,  that  the  agreement  had  beenj 
abandoned.  The  evidence  of  the  plaintiff  hav- 
ing been  during  his  childhood  very  ftequently  at 
the  house  of  Deane  was  not  sufficiently  strong. 
He  was  of  opinion  that  the  deed  had  been  va- 
cated, and  that  he  could  not  order  it  now  to  be 
carried  into  execution.  It  had  been  contended 
that  the  case  was  like  that  of  the  purchase  of  an 
estate  for  the  advancement  of  a  son,  but  it  was 
very  different,  for  there  was  no  relationship  be- 
tween Deane  and  the  plaintiff,  no  consideration 
of  blood  or  natural  a£Eection.  The  circumstancee 
were  veiy  singular.     Bill  dismissed. 


QUEEN'S  BENCH.- Jfay  31. 

Sittings  in  Banco. 

Stockdalb  V,  Hansard. 

Judgment. 

{Concluded from  p,  311.^ 

I'hen,  on  general  grounds,  the  necessity  of, 
making  the  parliamentary  conduct  of  the  mem- 
bers known  to  their  constituents  is  urged,  and 
the  duty  of  the  House  of  Commons  to  convey 
instruction  to  the  people.  The  latter  argument 
may  be  answered  by  asserting,  that  the  duty  of 
general  instruction  resides  in  the  legislature,  and 
not  in  single  branch  of  it.  The  former  argu- 
ment proves  too  much ;  for  the  conduct  of  the 
representative  is  best  disclosed  by  the  share  taken 
by  him  in  the  debates,  which  m>m  all  time,  up 
to  the  present  moment,  have  been  not  only  nei- 
ther sold  nor  published  by  the  House,  but  can- 
not  be  published  by  the  most  accurate  reporter 
without  justification  to  legal  consequences^     It 


'can  hardly  be  necessary  to  guard  myself  ^iiut 
I  being  supposed  to  discuss  the  expediency  of  keep- 
ing the  law  in  its  present  state,  or  introdoang 
I  any  and  what  alterations.  It  is,  no  donbt,  sas- 
ceptible  of  improvement,  but  the  improvement 
must  be  a  legislative  act.  If  we  held  that  toy 
improvement,  however  desirable,  could  be  efiected 
under  the  name  of  privilege,  we  should  be  coo- 
founding  truth,  and  departing  from  our  doty. 
And  if,  on  such  considerations,  either  Hoose 
should  claim,  as  matter  of  privilege,  what  wis 
neither  necessary  for  the  dischaige  of  their  pro- 
per functions,  nor  ever  had  been  treated  as  i 
privilege  before,  this  would  be  au  enactment,  d« 
a  declaration  ;  or,  if  the  latter  name  were  more 
appropriate,  it  would  be  the  declaration  of  a  g^ 
neral  law,  to  be  disregarded  by  the  courts,  though 
never,  I  hope,  treat^  with  contempt.  It  would 
also  be  the  declaration  of  a  new  law ;  and  the 
word  *'  adjudge  "  can  make  no  difference  in  the 
nature  of  the  thing. 

The  practice,  or  usage,  is  the  second  grouwi 
on  which  the  Attorney-general  seeks  to  rest  this 
privilege ;  and  he  has  a  warrant  for  his  claim, 
which,  if  well-founded,  is  even  stronger  than 
any  opinion  of  necessity.  He  refers  to  an  Act 
of  ParUament.  The  Postage  Act,  it  seeas. 
conveys  all  parliamentary  proceedings  to  all  parts 
of  the  empire  firee  of  expense,  and  fonsmacfa  v 
when  that  Act  passed,  it  was  notorious  that  the 
votes  and  othcar  proceedings  contained  matter 
criminating  indiriduals ;  therefore,  it  is  afgoe^ 
the  legislature  must  have  intended  to  circulate 
such  criminatory  matter.  But  the  same  Act 
requires  newspapers  to  be  circulated  free  of  po^t* 
aire:  it  was  equally  notorious  that  newspapo^ 
often  contained  libds,  yet  it  was  never  conteiHieii 
that  the  Postage  Act  intended  to  give  impunity 
to  their  circuntion.  In  both  cases  it  is  dear 
that  the  Act  merely  gave  untaxed  circulation  \s^ 
such  proceedmgs  and  such  papers  as  it  was  before 
lawful  to  circulate,  leaving  all  questions  of  wiut 
is  lawful  exactly  in  their  former  plight.  Bot 
'*  the  pmctioe  has  prevailed  from  all  time."  1^ 
so,  it  is  strange  that  no  vestiges  of  it  are  tracked 
to  an  earlier  period  than  1640,  when  the  Housf 
of  Commons,  acting  neither  in  a  legislatiTe  dot 
an  inquisitorial  capacity,  began  to  aet  up  an  au- 
thority independent  of  the  Crown  and  hostile  to 
it,  which  Ic^  to  its  gradually  abfloffajng  all  th< 
powers  of  the  State.  For  near  30  vests  ^ 
House  was  taking  this  executive  patt,  which  tbef 
could  not  carry  on  but  by  puUismg  their  fottf 
and  proceedings.  At  the  restorateen  they  made 
some  amends  to  the  exiled  King*  fef  cyinong 
their  loyalty  in  the  same  manner^  aMlAtir  vo*j 
of  allegiance  and  submisaton  w«m,elM-<oU  aw 
published,  as  their  mamfeatoes^adl'Mce  of 
and  money  against  hia  Ctther  "  " 
Thus  does  the  practice 
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in  the  long  Parliament,  and  to  have  been  conti* 
nucd  at  the  Restoration.  The  origin  disproves 
the  antiquity  of  the  privilege,  or  its  necessity  for 
the  functions  of  one  of  the  three  estates ;  no 
such  necessity  was  thought  of  till  one  began  to 
struggle  against  the  other  two  for  ascendency, 
which  reduced  them  to  nothing.  True  it  is, 
the  practice  of  so  printing  and  publishing  has 
proceeded  with  little  interruption  till  this  hour. 
But  the  question  is  not  on  the  lawfulness  or  ex- 
pediency of  printing  and  publishing  in  general,  it 
is  whether  any  proof  can  be  found  of  a  practice 
to  authorise  the  printing  and  publication  of  pa- 
pers injurious  to  the  character  of  a  fellow*6ubject ; 
such  a  privilege  has  never  been  either  actually  or 
virtually  claimed  by  either  House  of  Parliament ; 
the  notice  of  neither  has  been  called  to  the  fact 
of  their  giving  publicity  in  writings  of  that  cha- 
racter; what  course  they  might  have  taken  we 
cannot  know,  if  a  party  thus  injured  had  kid  his 
grievance  before  them.  Had  their  answer  been, 
we  claim  the  right  to  promulgate  our  judgment 
on  cases  within  our  jurisdiction,  on  which  we 
have  made  inquisition,  heard  evidence  and  de- 
fence, and  formed  our  iudgment,  they  would 
have  referred  to  a  state  of  things  wholly  different 
from  that  which  is  now  before  us.  If  they  had 
said,  we  claim  the  privilege  of  orderini;  the  print- 
ing of  what  we  please,  and  of  publishmg  all  we 
print,  however  partial  the  statement,  and  how- 
ever ruinous  to  individuals,  the  question  of  their 
right  to  justify  the  publisher  would  have  been 
much  the  same  as  that  which  we  have  now  under 
dijicussion. 

The  jpractice  of  a  ruling  power  in  the  state,  is 
but  a  feeble  proof  of  its  legality.  1  know  not 
how  long  the  practice  of  raising  ship-money  had 
prevailed  before  the  right  was  denied  by  Hamp- 
den. General  warrants  had  been  issued  and  en- 
forced for  centuries,  before  they  were  questioned 
in  actions  by  Wilkes  and  his  associates,  who,  by 
by  bringing  them  to  the  test  of  law,  procured 
their  condemnation  and  abandonment.  I  appre- 
hend that  acquiescence  on  this  subject  proves, 
in  the  first  place,  too  much ;  for  the  admitted 
and  grossest  abuses  of  privilege  have  never  been 
<]ucstioned  by  suits  in  Westminster  Hall.  The 
luost  obvious  reason  is,  that  none  could  have 
commenced  a  suit  of  any  kind  for  the  purpose, 
without  incurring  the  displeasure  of  the  offended 
House,  instantly  enforc^l,  if  it  happened  to  be 
sitting,  and  visiting  all  who  had  been  concerned. 
During  the  Session,  it  must  be  remembered,  that 
privilege  is  more  formidable  than  prerogative, 
which  must  avenge  itself  by  indictment  or  in- 
formation, involving  the  tedious  process  of  law  ; 
while  privilege,  with  one  voice,  accuses,  con- 
demns, and  executes,  and  the  order  to  ''  Take 
liim,"  addressed  to  the  Serjeant-at-arms,  may 
condemn  the  offenders  to  persecution  and  ruin, 


Xa»  JReparU.  331 

Who  can  wonder  that  early  acquiescence  was 
deemed  the  lesser  evil,  or  gravely  argue  that  it 
evinced  a  general  persuasion  that  the  privilege 
existed  in  point  of  law  ? 

Besides,  the  acquiescence  could  only  be  that  of 
individuals  in  particular  hardships  broi^ht  upon 
themselves  by  the  proceedings  published:  we 
have  a  right  to  suppose  that  a  considerate  discre- 
tion  was  fairly  applied  to  the  particular  circum- 
stances of  each  case ;  that  few  things  of  a  dis- 
paraging nature  were  printed  at  all ;  that  where 
criminating  votes  were  allowed  to  meet  ^e  public 
eye,  they  were  justified  as  an  exercise  of  jurisdic- 
tion upon  matters  properly  brought  before  Par- 
liament, after  patient  hearing  and  candid  in- 
quiry ;  that  the  imputations  were  generally  true, 
and  actions  for  libel  would  only  have  made  them 
more  public ;  and  that  even  where  exparte  pro- 
ceedings where  printed,  to  the  annoyance  of  pri- 
vate persons,  that  minute  suffering  would  be  lost 
sight  of  in  the  general  sense  of  an  overwhelming 
necessity. 

All  kinds  of  prudendal  considerations,  there- 
fore, conspired  to  deter  torn  legal  proceedings, 
and  will  fully  account  for  the  acquiescence ;  and 
the  difference  between  the  extent  of  publication 
formeriy  practised  and  the  uncontrolled  sale  of  all 
that  the  House  may  choose  to  print,  in  order  to 
raise  a  fund  for  paying  its  officers,  cannot  fail  to 
strike  every  unbiassed  understanding. 

I  must  add,  that  the  evidence  on  this  subject 
set  forth  in  the  Report  convinces  me  that  publi- 
cation has  never  been  by  way  of  exercising  any  of 
its  privileges,  nor  the  fruit  of  deliberation,  to 
what  extent  it  ought  to  be  carried,  and  within 
what  bounds  restrained.  With  very  different 
objects  the  practice  was  originally  introduced; 
it  grew  imperceptibly  into  a  perquisite,  and  I  ven- 
ture to  believe  that  it  was  raised  into  a  traffic,  and 
a  means  of  levying  money  without  much  consi- 
deration. 

The  authority  to  which  the  Attorney-General 
last  appealed  is  one  to  which  particular  attention 
is  due;  I  mean  the  Report  of  the  Committee 
appointed  by  the  late  House  of  Commons  to  ex- 
amine the  subject.  He  spoke  of  it  as  a  docu- 
ment of  extraordinary  weight,  demanding  the 
utmost  respect,  as  uniting  the  suffrages  of  the 
most  distinguished  statesmen  and  the  most  emi- 
nent lawyers. 

I  feel  just  and  high  deference  to  them  all,  to- 
wards none  more  than  the  learned  person  who 
pressed  us  with  their  authority,  and  whose  argu- 
ment at  the  bar  so  fully  laid  before  us  all  that 
could  possibly  be  urged  in  defence  of  their  Re- 
solutions. That  learned  person  gave  us  to  un- 
derstand that  he  had  sacrificed  many  weeks  of 
his  valyable  time  in  studying  this  great  subject, 
and  that  in  preparing  his  argument  he  had  be- 
come pecfecUy  convinced  that  his  side  was  the 
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side  of  troth.  He  must  fofgive  me  the  remark, 
that  this  conclusion  would  have  affected  me  more 
if  it  had  preceded  instead  of  following  the  Report 
of  that  Committee  and  the  trial  at  Nisi  Prius, 
and  indeed  the  resolution  of  1 835.  He  also  felt 
it  right  to  remind  us  that  Members  of  that  Com- 
mittee, though  not  now  occupying  judicial  sta- 
tion, are  sure  to  do  so  hereafter;  that  their  fame 
may  eclipse  all  their  predecessors  upon  the  bench, 
and  their  opinion,  embodied  in  the  Committee's 
Report,  ought  to  be  as  much  venerated  as  if  it 
had  appeared  some  ages  earlier,  in  the  reign,  he 
added,  by  way  of  example,  of  Queen  Anne. 

I  fully  accede  to  the  suggestion,  but  in  acting 
upon  it  I  could  not  refrain  from  considering  the 
claims  to  confidence  which  the  individual  mem- 
bers might  possess.  My  inquiry  would  not  be 
confined  to  their  learning  and  ability ;  I  should 
ask  of  their  habitual  candour  and  love  of  truth, 
perhaps,  too,  of  their  political  and  personal  con- 
nexions. I  might  be  driven  to  the  invidious 
necessity  of  comparison,  finding  that  some  law- 
yers in  the  House  had  dissented  from  the  Com- 
mittee. If  I  had  found  also  in  the  minority  such 
names  as  adorn  the  list  of  those  who  opposed  the 
claim  of  privilege  in  the  case  of  Ashby  v.  White 
in  the  rei^n  referred  to,  it  might  be  difficult,  not- 
withstanding any  disparity  of  numbers,  to  be 
quite  certain  which  way  the  balance  of  authority 
inclined. 

One  thing  would  aid  me  in  this  estimate, 
whether  the  first  impressions  of  those  most  con- 
versant in  constitutional  law  coincided  with  the 
resolutions  in  which  they  afterwards  concurred ; 
for  in  many  cases  the  first  thoughts  of  under- 
standing  men  are  the  best,  and  the  surest  to  bear 
the  stamp  of  truth;  subsequent  consideration 
sometimes  brings  expediency  into  competition 
with  rectitude,  and  expediency  of  all  kinds,  ge- 
neral and  particular,  public  and  personal.  But 
on  the  other  hand,  it  would  not  be  unimportant 
to  know  whether  great  lawyers,  whose  minds  had 
not  been  particularly  exercised  in  these  matters, 
who  might  have  been  at  first  induced  to  concur 
in  the  resolutions,  had  seen  reason  to  abide  by 
them  on  maturer  reflection.  Some  may  have 
yielded  to  the  extensive  claims  of  privilege  ad- 
mitted by  Judges,  and  asserted  by  great  living 
authority,  who  might  afterwards  renounce  them 
as  inconsistent  with  clear  principles  of  law  in 
daily  operation.  But  I  have  been  led  too  far  in 
observing  on  the  authority  of  the  report,  against 
which  the  plaintiff  is  in  truth  appealing  to  our 
judgments,  on  which  nothing  but  the  learned 
counsels  claim  of  deference  to  it  could  have 
tempted  me  to  make  a  single  remark.  Let  me 
only  add,  that  if  its  authority  and  force  of  reason- 
ing had  appeared  to  its  composers  so  conclusive, 
there  might  have  been  more  propriety  and  more 
"^ce  in  leaving  them  to  their  natural  influence 


over  our  minds,  than  in  resorting  to  langoig? 
whi^h  would  have  exposed  our  motives  to  i 
darker  suspicion  than  any  pointed  out  by  (Ik 
Attorney-General,  if  our  opinion  had  happeiuii 
to  coincide  with  that  of  the  House  of  CommoBs. 

I  cannot  conclude  without  some  reference  :^ 
the  particular  circumstances  which  have  atteDded 
this  cause  in  its  progress,  and  have  been  ob- 
served upon  by  the  Attorney-General  at  tht 
close  of  his  long  discourse.  1  then  mentioiKd 
the  suddenness  with  which  this  great  sabject 
came  upon  me,  when  the  newspapers  informed 
me  that  the  issues  which  I  was  about  to  try  bi^ 
been  made  the  topic  of  discussion  in  the  Hoi» 
of  Commons  the  night  before.  I  must  now  adtl 
that,  when  on  the  trial,  it  was  proposed  to  make 
out  a  defence  from  the  resolution  so  often  cited, 
that  resolution  was  unknown  to  me.  The  project 
of  the  honourable  House  to  authorise  the  uDr^ 
stricted  sale  of  all  their  printed  proceedings  at  so 
much  a  sheet,  throwing  off  such  a  discoant  to 
wholesale  purchasers,  and  appropriate  thetco- 
ney  to  be  raised  to  specific  purposes,  was  what  I 
never  had  anticipated,  and  (I  own)  could  haidiy 
believe.  I  thought  it  clear  that  such  a  coarse  c(f 
proceeding  could  only  be  defended  by  asseiting, 
for  one  House  of  Parliament,  that  sovereign 
power  which  is  lodged  in  the  three  estates;  an 
opinion  confirmed  by  the  report  of  the  Commi:- 
tee,  by  the  Attomey-Generars  argument,  and  by 
the  concurrence  of  my  learned  brethren. 

Some  degree  of  censure  was  insinuated  on  nj 
immediate  declaration  of  an  opinion  not  abo- 
lutely  necessary  for  disposing  of  the  cause,  and 
which  was  said  to  have  encouraged  the  plaioti^ 
to  commence  this  second  action.  1  may  be  al- 
lowed to  doubt  this  supposed  consequence ;  f^ 
the  second  action  was  brought  three  mmitb 
later,  and  immediately  after  the  report  of  t!^ 
Committee  had  appeared.  Perhaps,  by  sook 
dexterous  dealing  with  the  points  that  arose  ^ 
Nisi  Prius,  it  might  have  been  possible  to  avoi'i 
this  painful  collision,  but  not  without  shrini^inC 
from  my  duty  to  those  parties,  who,  whether  ne- 
cessarily or  not,  brought  this  question  before  mt^ 
and  had  a  right  to  my  opinion  upon  it;  d<^* 
without  a  poor  compromise  of  the  sacred  prinQ- 
pies  of  constitutional  freedom.  Besides,  the  de- 
lay would  have  implied  a  doubt  where  none  va' 
entertained,  and  would  have  been  but  a  sbm 
postponement  of  the  evil  day ;  for  similar  qacj 
tions  must  have  sprung  up  in  other  quarters,  anii 
must  have  brought  under  examination  the  largt 
rights  now  claimed. 

I  had  indulged  a  hope  that  tli«  lesolodoa 
might  have  undergone  revision,  and  haw  been 
found  such  as  the  House  of  CoBIHOiia  wo^^ 
not  wish  to  continue  on  its  JoiBwAi  \  ^ 
even  some  ground  for  belteffagtlillt^Wiy"^*^ 
members  ^  the  Committee  tarftfVMMiM  ^ 
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le  inquiry  with  opinions  corresponding  with  my 
ffn ;  and  I,  for  my  own  part,  am  at  a  loss  to 
iscover  in  their  printed  report,  or  in  the  argu- 
lent  I  have  heard,  any  good  reason  for  their 
)nversion.  I  cannot  lament  that  1  gave  utter- 
ice,  at  the  proper  season,  to  sentiments  of  which 
deeply  felt  the  importance  as  well  as  the  truth : 
w  can  I  doubt  that  a  fiiD  consideration  of  the 
hole  subject  will  lead  to  beneficial  results.  One 
ling  alone  I  regret,  —a  warmth  of  expression  in 
iscrting  what  law  and  justice  appeared  to  me  to 
quire,  which  may  have  rendered  it  more  difficult 
ir  the  late  House  of  Commons  to  recede  from 
tiy  claim  which  it  had  advanced. 
I  am  of  opinion,  upon  the  whole  case,  that 
le  defence  pleaded  is  no  defence  in  law,  and 
wt  our  judgment  must  be  for  the  plaintiff  on 
\\i  demurrer. 


INSOLVENT  DEBTORS'  COURT. 
Sept.  13. 


Bail  CASBf>. 
The  Black  Book. 

Mr.  Commissioner  Bowen  said,  that  it  had 
?en  the  practice  of  the  Court  of  Queen's  Bench 
t  keep  what  was  termed  a  **  black  book,"  with 
le  names  of  all  persons  rejected  as  notorious 
ill.    He  should  order  a  similar  book  to  be  kept 

this  Court,  and  should  direct  the  proper 
ficer  to  enter  therein  the  name  of  a  person 
lied  Watts,  a  tailor,  who  had  been  rejected  as 
111  on  a  former  day.  That  person  had  made 
idavit  that  he  had  £200.  stock  on  his  pre- 
ises,  but  on  bis  examination  declined  to  swear 

such  a  statement,  and  admitted  his  stock  to  be 
ry  small.  Such  a  person  could  not  be  ad- 
itted  as  bail,  and  it  was  important  that  a  record 
ould  be  kept  of  that  and  similar  cases. 

ENTRAL  CRIMINAL  COVB/T.-Sept.  16. 

CHARGE  OF  THE  RECORDER  OF  LOKDON  TO 
THE GRAND  JURY. 

utting  and  wounding —  Discretionary  power 
(jiven  by  the  late  Act  of  Parliament  to 
the  Grand  and  Petty  Juries  in  cases  of 
assaults  by  means  of  cutting  instruments — 
the  dbfcharge  of  loaded  fire  armji  and  the 
vae  of  dangerous  weapons,  which  they 
did  not  possess  before  the  passing  that 
Act — Robbery  by  a  married  woman  in 
concert  with  her  husband. 
The  Rbcorder  addressed  the  Grand  Jury. 
e  observed,  that  although  the  calendar  was 
!avy  in  point  of  numbers,  the  offences  were  of 
e  ordinary  description,  and  would  not  require 
ly  lengthened  observations  from  him.  There 
.*re,  however,  some  cases  of  cutting  and  wound- 


Iing  which  required  a  few  remarks.  It  was  much 
to  be  lamented  that  offences  of  this  description 
appeared  to  be  on  the  increase,  as  the  calendars 
of  each  succeeding  session  unfortunately  testi- 
fied. The  Act  of  Parliament  lately  framed  re- 
lative to  assaults  by  means  of  cutting  instru- 
ments, the  discharge  of  loaded  fire-arms,  and  the 
use  of  dangerous  weapons,  gave  the  Petty  Jury 
a  discretionary  power,  which  they  did  not  for- 
merly possess,  of  finding  a  verdict  for  the  assault, 
if  they  should  not  be  satisfied  that  the  higher 
charge  was  sustained  by  the  evidence.  The  same 
power  was  given  to  the  Grand  Jury  of  ignoring 
the  bill  for  the  more  serious  offence,  and  return- 
ing a  bill  for  the  assault  only ;  but,  should  they 
entertain  any  doubt  upon  the  subject,  the  safer 
course  would  be  to  send  the  party  for  trial  upon 
the  higher  charge,  and  leave  the  case  to  be  de- 
cided by  the  Petty  Jury ;  and,  having  read  over 
the  depositions  in  the  several  cases  referred  to, 
his  Lordship  was  of  opinion  that  they  ought  to 
be  sent  before  the  Petty  Jury  in  one  shape  or  the 
other.  There  was  also  a  charge  of  rape  com- 
mitted in  a  public-house  upon  a  child  under  12 
years  of  a^e.  In  this  case,  perhaps,  the  Grand 
Jury  would  consider  that  the  capital  offence  had 
not  been  committed,  and,  if  so,  it  would  be  com- 
petent for  them  to  return  a  bill  for  the  assault, 
which,  amounting  to  a  misdemeanour,  would 
subject  the  party  charged  to  severe  punish- 
ment. After  alluding  briefly  to  other  cases  in 
the  calendar,  his  Lordship  observed,  that  there 
was  a  charge  of  robbery  against  a  man  and  a 
woman,  presented  under  peculiar  circumstances. 
It  appeared  that  the  woman,  who  was  a  reputed 
prostitute,  although  married,  induced  the  prose- 
cutor to  accompany  her  home,  and  af^er  a  short 
time  she  proceeded  to  rifle  his  pockets,  which 
the  prosecutor  resisted,  and  during  the  altercation 
a  man,  who  claimed  the  woman  as  his  wife,  en- 
tered the  room  by  force,  when  a  scuffle  ensued 


between  him  and  the  prosecutor,  which  enabled 
the  woman  to  escape  with  the  money  which  she 
had  forcibly  obtained.  .  The  Grand  Jury  in  this 
case  would  consider  whether  they  believed  the 
male  prisoner  had  acted  in  concert  with  his 
wife.  If  they  believed  that  he  was  waiting  near 
the  spot  in  order  to  aid  and  assist  in  the  robbery, 
he  would  be  equally  guilty  as  the  female,  and 
they  would  in  that  case  return  a  true  bill  against 
both  prisoners  ;  but  if,  on  the  contrary,  they  con- 
sidered that  the  male  prisoner  came  to  the  room 
by  accident,  and  had  no  intention  to  join  in  the 
robbery,  the  Grand  Jury  would  in  that  case  ignore 
the  bill  as  far  as  the  charge  affected  him  ;  but  in 
a  legal  point  of  view  the  case  presented  some 
difficulty,  and,  unless  they  should  be  satisfied 
:  that  the  male  prisoner  had  no  intention  to  aid  in 
I  the  robbery,  it  would  be  better  to  return  a  true 
I  bill  against  him  as  well  as  the  woman. 
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NEW  METROPOLITAN  POLICE  ACT. 

2&3Vict,CAP.  XLVIL 

An  Act  for  further  improving  the  PoUce  in 

and  near  the  Metropolis. — [17^/*  August, 

1839.] 

Whereas  an  Act  was  passed  in  the  tenth  year 
of  the  reign  of  King  George  the  Fourth,  intituled 
*^  An  Act  for  Improving  the  Police  in  and  near 
the  Metropolis,"  for  the  purpose  of  establishing 
a  new  and  more  efficient  Police  in  the  room  of 
the  inadequate  local  establishments  of  nightly 
watch  and  nightly  police,  within  the  limits  in  the 
the  said  Act  specified,  therein  called  •*  The  Me- 
tropolitan Police  District;"    And  whereas   the 
system  of  police  established  under  the  said  Act 
hath  been  found  very  efficient,  and  may  be  yet 
further  improved  :  Be  it  therefore  further  enacted 
hy  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiri- 
tual and  temporal,  and  commons,  in  this  present 
parliament  assembled,   and  by  the  authority  of 
the  same,  that  so  much  of  an  Act  passed  in  the 
twenty-ninth  year  of  the  reign  of  King  George 
the  Second,  intituled  "  An  Act  for  appointing  a 
sufficient  number  of  constables  for  the  service  of 
the  City  and  Liberty  of  Westminster,  and  to  com- 
pel proper  persons  to  take  upon  them  the  office 
of  Jurymen,  to  prevent  nuisances  and  other  of- 
fences within  the  said  City  and  Liberty,"  or  of 
any  other  Act,  as  requires  or  authorizes  the  ap- 
pointment of  any  constables  or  high  constable  at 
any  Court  Leet,  shall  be  repealed  from  the  pass- 
ing of  this  Act. 

XL  And  whereas  by  the  said  Act  of  the  tenth 
year  of  the  reign  of  King  George  the  Fourth  her 
Majesty  is  empowered,  by  tne  advice  of  her 
Privy  Council,  to  order  that  any  parishes,  town- 
ships,  precincts,  and  places,  whether  parochial  or 
or  extra  parochial,  in  the  Counties  of  Middlesex, 
Surrey,  Hertford,  Essex,  and  Kent,  of  which  any 
part  shall  be  situated  within  twelve  miles  of 
Charing  Cross  in  the  City  of  Westminster,  shall 
be  added  to  and  form  part  of  the  Metropolitan 
Police  district :  And  whereas  the  boundary  of 
the  district  so  formed  is  very  irregular ;  be  it  en- 
acted, that  it  shall  be  lawful  for  her  Majesty,  by 
the  advice  of  her  Privy  Council,  to  order  that 
any  place  which  is  part  of  the  Central  Criminal 
Court  district,  except  the  City  of  London  and 
liberties  thereof,  and  such  places  as  are  or  may 
be  included  in  any  Act  already  passed  or  to  be 
passed  in  this  Session  of  Parliament,  intituled 
**  An  Act  for  regulating  the  Police  in  the  City 
of  London,'*  and  also  that  any  part  of  any  parish, 
township,  precinct,  or  place,  which  is  not  more 
than  fifteen  miles  distant  from  Charing  Cross  in 
a  straight  line  may  be  added  to  and  form  part  of 
the  Metropolitan  Police  district,   although   the 


whole  of  such  parish,  township,  place,  or  precinct 
may  not  be  added  thereunto ;  and  all  the  provi- 
sions of  this  Act,  and  of  the  said  Act  as  amended 
by  this  Act,  shall  extend  and  apply  to  the 
parishes,  townships,  precincts,  or  places,  or  the 
parts  thereof,  so  respectively  added ;  and  in  case 
no  separate  rate  shall  be  levied  for  the  relief  of 
the  poor  in  any  place  or  part  so  added,  the  Po- 
lice rate  shall  be  assessed  and  levied  therein  in 
like  manner  as  in  extra-parochial  places  within 
the  Metropolitan  Police  district,  in  which  no 
rate  is  levied  for  the  relief  of  the  poor. 

III.  And  be  it  enacted,  that  in  every  case  in 
which  after  the  passing  of  this  Act  any  parish, 
township,  precinct,  or  place,  or  any  part  thereof, 
shall   become   part  of  the  Metropolitan  Police 
district,  it  shall  be  lawful  for  the  Lord  High 
Treasurer  or  three  or  more  Commissioners  of  her 
Majesty's    Treasury,   by   warrant   under    their 
hands  and  seals,  to  direct  the  issue,  out  of  the 
consolidated  fund  of  the  United  Kingdom  of 
Great   Britain   and   Ireland,   of  an    additional 
yearly  sum  not  greater  in  each  case  than  the 
amount  of  two-pence  in  the  pound  upon  the  ad- 
ditional rental  assessed  to  the  Metropolitan  Police 
by  reason  of  such  addition,  free  of  all  rates,  taxes, 
and  impositions,  to  be  paid  and  applied  in  aid  of 
the  charge  of  maintaining  the  Police  of  the  me- 
tropolis, upon  the  same  conditions,  with  respect 
to  the  district  so  added  to  the  Metropolitan  Po- 
lice district,  as  the  issue  of  a  sum  not  exceeding 
sixty  thousand  pounds  out  of  the  said  consoli- 
dated fund  is  authorized,   with  respect  to  the 
Sarishes  and  places  already  within  the  Metropo 
tan   Police   district,  by   an  act  passed  in  the 
fourth  year  of  the  reign  of  his  Jate  Majesty,  in- 
tituled '^  An  Act  to  authorize  the  issue  of  a  sum 
of  money  out  of  the  Consolidated  fund  towards 
the   support  of  the  Metropolitan  Police ;"  and 
every  parish,  township,  precinct  or  place,  or  any 
part  thereof,  within  the  counties  last  aforesai(^ 
which  at  any  time  shall  be  part  of  the  Metro- 
politan  Police   district,  shall  be  within  all  the 
provisions  of  the  last  recited  Act  as  amended  by 
this  Act. 

IV.  And  be  it  enacted,  that  an  Act  passed  in 
the  seventh  year  of  the  reign  of  his  late  Majesty, 
intituled ''  An  Act  to  authorize  the  placing  of 
the  Horse-patrol  now  acting  under  the  authority 
of  the  Chief  Magistrate  of  the  public  office  in 
Bow-street  under  the  authority  of  the  Justices 
appointed  for  the  Metropolitan  Police  district,  is 
hereby  repealed;"  but  notwithstanding  the  re- 
peal of  the  said  Act  it  shall  be  lawful  for  her 
Majesty  to  appoint  the  Justices  appointed  and  to 
be  appointea  under  the  said  Act  of  the  tenth 
year  of  the  reign  of  King  George  the  Fourth  to 
be  Justices  ot  the  Peace  for  the  counties  of 
Berkshire  and  Buckinghamshire,  although  they 
may  not  be  qualified  by  estate;  and  the  said 
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Justices  shall  be  empowered  to  act  as  Justices 
ill  the  last  mentioned  counties  as  fully  as  in  any 
other  part  of  the  Metropolitan  districti  and  not 
further  or  otherwise,  and  shall  be  styled  '*  The 
Commissioners  of  Police  of  the  Metropolis.'' 

V.  And  be  it  enacted,  that  the  constables  be- 
longing to  the  Metropolitan  Police  force  shall 
have  all  •.^e  powers  and  privileges  of  a  constable 
in  the  counties  of  Berkshire  and  Buckingham- 
shire, and  upon  the  river  Thames  within  or  ad- 
joining to  the  several  counties  of  Middlesex, 
Surrey,  Berkshire,  Essex,  and  Kent,  and  within 
or  adjoining  to  the  City  of  London  and  liberties 
thereof,  and  in  and  on  the  several  creeks,  inlets, 
and  waters,  docks,  wharfs,  quays,  and  landing 
places,  thereto  adjacent,  and  shall  act  therein  and 
thereupon,  as  fully  as  in  any  part  of  the  Metro- 
politan Police  district. 

(  To  be  continued.) 


NOTICE  TO  CORRESPONDENTS. 

Alfonso. — ^The  more  certain  way  of  your 
receiving  this  paper  with  regularity,  is — to 
order  it  from  our  Publishers,  who  will  send  it 
you  post  free  on  the  day  of  publication. — See 
our  Notice  to  Subscribers.  This  paper  (as 
roust  be  seen)  entirely  differs  from  all  our  con- 
temporaries. Its  columns  are  open  for  discus 
sion  only  in  relation  to  the  Problems  and  their 
Answers. 

Adolbscbns. — To  your  first  question — Yes, 
it  is  indispensable.  To  your  second — Such  ser- 
vice will  not  be  good  service.  To  your  third — 
An  Articled  Clerk  receiving  a  Salary  does  not 
disqualify  him  for  admission. 

Stockdale  V,  Hansard. — We  have  now 
concluded  the  Judgment  pronounced  by  Lord 
Chief  Justice  Denman  in  this  highly  impor- 
tant case.  We  have  given  it  in  the  best  way 
that  the  limits  of  this  paper  allowed ;  and,  al- 
though it  has  run  a  race  through  many  numbers, 
yet  reliance  may  be  placed  ujion  its  accuracy. 


TO  SUBSCRIBERS. 


A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  will  be  forwarded  to 
Subscribers,  postage  free,  at  any  part  of  the 
United  Kingdom,  upon  application  to  the  Pub- 
lishers. 

Annual  Subscription  £K  10s.  to  be  paid 
in  advance. 


8TOVB  on  vHnclplMi  Eatirclj  New,  wad  va 
aquaUea  f6r  Comfmrt  and  Ecouoaay. 

T3  Y  HER  MAJESTTS  ROYAL  LETTERS 
-'-^  Patent.  The  Chunk  Patent  Stove, 
invented  by  Mr.  R.  Prosser,  Civi^  Engineer,  is 
distinguished  from  all  others  by  its  entire  freedcMB 
from  dust  or  smoke,  its  great  economy  of  fiiel, 
and  its  perfect  safety  from  fire.  It  has  beta  a 
source  of  great  comfort  in  the  nnrseiy  and  bed. 
room  of  the  invalid,  affording  an  uniform  tem- 
perature through  the  day  and  night,  with  onlj 
one  supply,  while  the  most  delicate  test  cannot 
detect  any  thing  arising  from  its  use  which  is 
injurioua  to  health  —  it  merely  warms  the  air 
without  decomposing  it ;  and,  as  there  is  no  door, 
none  of  the  gases  generated  by  combustibles,  can 
pass  into  the  apartment.  \VhereTer  warmth  is 
required,  this  Stove  is  applicable.  It  is  as  de- 
sirable for  the  drawing-room  as  the  laundry ;  for 
warming  greenhouses  it  possesses  extraordicaiy 
claims,  the  very  great  expense  of  building  floes, 
and  afterwards  the  immense  consumption  of  fod, 
being  avoided.  For  workshops  and  ships'  cabins 
it  is  invaluable ;  it  requires  attention  only  once 
in  twenty-four  hours,  during  which  time  the  cost 
will  not  exceed  twopence. — Price,  plain,  JE3.: 
fluted,  ^3.  10s.  Manufactured  by  the  sole 
Proprietors,  RippoN  and  BuRTON»  Wells-street, 
Oxford -street.  Of  whom  may  be  had  detailed 
Catalogues  of  the  prices  of  fenders,  fire- irons, 
warranted  table  cutlery,  superior  nickel  siher, 
&c.,  20  per  cent,  under  any  other  old-establisbed 
house,  which  can  be  forwarded  for  a  single 
postage.     Established  1820. 


On  Oct,  1  will  he  puhUthed,  price  As.  to  U 
co7itinued  Monthly,  VoL  III,  Part  IIL 
■pRECEDENTS  IN  CONVEYANCING, 
-*-  adapted  lo  the  Present  State  of  the  Law. 
lllustraied  with  Notes,  Practical  and  Critical,  bj 
Thomas  Georob  Western,  Esq.  F.R.A.S- « 
the  Middle  Temple ;  Author  of  <«  The  Commen- 
taries on  the  Constitution  and  Laws  of  England," 
dedicated  by  command  to  her  Majesty  the  Qaeen, 
&c.  in  continuation  of  the  Precedents  br 
S.  VallisBone,  Esq. 

Loudon:  John  Richards  and  Co.,  Law  Book- 
sellers, 194,  Fleet  Street. 

This  work  will  be   completed  in  4  rols. 
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LEX  LOCI  DOMICILIE. 

Paet  II. 

Ab  to  the  manner  in  which  instruments, 
executed  in  England  by  a  domiciled  English^ 
rmn^  are  to  be  construed  and  dealt  with  in 
respect  of  evidence  by  a  Scotch  Court,  in  so 
far  as  these  instruments  relate  to  the  distri- 
bntion  of  personal  property,  situated  within 
the  territory  of  Scotland. 

Law  of  Eyidbncb  in  these  cases. 

( Continued  fiomp,  328.) 
JjORD    Brougham    continued. —  Again, 

there  are  certain  rules  just  as  strict,  and 
many  of  tbem  not  less  technical,  governing 
the  admission  of  parol  evidence  with  us. 
Can  it  be  contended,  that,  as  often  as  an 
Bnglisb  succession  comes  in  question  before 
the  Scotch  Court,  witnesses  are  to  be  admit- 
ted or  rejected  upon  the  practice  of  the 
English  Courts  \  nay,  that  examination  and 
cross-examination  are  to  proceed  upon  those 
rules  of  our  practice,  supposing  them  to  be 
(as  ihej  may  possibly  be)  quite  different  from 
the  Scotch  rules  ?  This  would  be  manifestly 
%  source  of  such  inconvenience  as  no  Court 
ever  coald  get  over.  Among  other  embar- 
rassraents,  equally  inextricable,  there  would 
l>c  this :  that  a  host  ot  Englhh  lawyers  must 
1 1  ways  be  in  attendance  in  the  Scotch  Courts, 
eadv  to  give  evidence,  at  a  moment's  notice, 
)f  what  the  English  rules  of  practice  are, 
ouchlng  the  reception  or  refusal  of  testimony 

Vol..  IL 


and  the  manner  of  obtaining  it ;  for  those 
questions  which,  by  the  supposition,  are 
questions  of  mere  fact  in  the  Scotch  Courts, 
must  arise  unexpectedly  during  each  trial, 
and  must  be  disposed  of  on  the  spot,  in  order 
that  the  trial  may  proceed. 

The  case  which  his  Lordship  "put,  however, 
as  quite  decisive  of  this  matter,  he  said,  came 
nearer  than  any  other  to  the  one  at  bar,  and 
it  might,  he  said,  with  equal  advantage  to 
the  elucidation  of  the  argument,  be  put  as 
arising  both  in  an  English  and  in  a  Scotch 
Court.  By  our  English  rides  of  evidence j  no 
instrument  proves  itself,  unless  it  be  thirty 
years  old,  or  is  an  office  copy,  authorized  by 
law  to  be  given  by  the  proper  officer,  or  is 
the  London  Gazette,  unless  by  some  special 
Act  made  evidence,  or  is  an  original  record 
under  its  seal,  or  an  exemplification  under 
seal,  which  is  quasi  a  record. 

By  the  Scotch  Law^  all  instruments  pre- 
pared and  witnessed  according  to  the  pro- 
visions of  the  Act  of  1681  are  probative 
writs,  and  may  be  given  in  evidence  without 
any  proof.  Now,  suppose  a  will  of  personalty, 
or  any  other  instrument  relating  to  personal 
property,  attested  by  two  witnesses  and  exe- 
cuted in  England^  according  to  the  provisions 
of  the  Scotch  Act,  is  tendered  in  evidence 
before  the  Court  of  Session ;  it  surely  never 
will  be  contended  that  the  learned  judges, 
on  being  satisfied  that  the  question  relates  to 
English  personal  svccession^  ought  straight- 
way to  examine  what  is  the  English  law  of 
evidence,  and  to  require  the  attendance  of 
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one  or  other  of  the  suhscribing  Tvitnesses, 
where  the  instrument  is  admissible  by  tlie 
Scotch  law  as  probative.  Of  this  his  Lord- 
ship said  he  could  have  no  doubt.  But  (he 
said)  suppose  the  question  to  arise  in  Eng- 
land, and  that  a  deed  is  executed  in  Scot^ 
land,  according  to  the  Act  of  1681,  by  one 
domiciled  here,  would  any  Court  here  receive 
it  as  proving  itself,  being  only  a  year  old, 
without  calling  the  attesting  witnesses  ?  It 
would  have  a  strange  effect  to  hear  the  cir- 
cumstance of  there  being  two  subscribing 
witnesses  to  the  instrument,  which  makes  it 
prove  itself  in  the  Parliament  House  of 
Edinburgh,  urged  in  Westminster  Hall  as 
the  ground  of  its  admission  without  any 
parol  testimony.  The  Court  would  inevit 
ably  answer,  two  witnesses  —  then  because 
there  are  witnesses,  it  cannot  be  admitted, 
but  they  must,  one,  or  other  of  them,  be 
called  to  prove  it.  The  very  thing  that 
makes  the  instrument  prove  itself  in  Scot- 
land,  makes  it  in  England  necessary  to  be 
proved  by  witnesses.  His  Lordship,  there- 
fore, had  no  doubt  whatever  that  the  rules  of 
evidence  form  no  part  of  the  foreign  law, 
according  to  which  their  Lordships  were  to 
proceed  in  disposing  of  English  questions 
arising  in  Scotch  Courts.  He  said  it  by  no 
means  followed  that  where  a  sentence  of  a 
foreign  Court  is  offered  in  evidence  in  Court 
— the  probate,  for  example,  of  an  English 
will,  it  should  not  be  admitted  ;  nor  did  his 
Lordship  think  it  should  be  denied  its  na- 
tural and  legitimate  force.  But,  that  it 
must,  like  all  other  instruments,  be  received 
upon  such  proof  as  is  required  by  the  rules 
of  evidence,  followed  by  the  Court,  before 
which  it  is  tendered,  he  held  to  be  quite 
clear ;  it  would  follow  that  though  a  probate 
striking  out  part  of  a  will  would  be  received, 
and  the  Court  of  Session  would  have  no 
right  to  notice  the  part  struck  out — for  this 
would  be  reversing,  or  at  least  disregarding 
the  very  sentence  of  the  Court  of  Probate, 


yet  the  non  probate  of  a  person's  will  would 
not  prevent  the  Court  from  receiving  and 
regarding  that  will,  if  its  own  rules  of  evi- 
dence did  not  shut  it  out.     So,  too,  it  is  un- 
necessary here  to  decide  what  would  be  the 
course  in  the  Scotch  Courts  in  the  case  of  an 
English  will  of  personalty,  attested  bj  one 
witness,  after  an  Act  should  have  passed 
requiring  two.     His  Lordship  thought,  that 
though  it  might  be  admissible  in  evideDce 
by  the  rules  of  evidence  which  would  then  go- 
vern yet  no  effect  could  be  given  to  itsdisposi- 
tion,  because  of  the  rules  of  English  law  re- 
quiring two  witnesses,  that  being  a  requisi- 
tion not  of  form,  in  order  to  make  the  paper 
evidence,  but  of  substance,  in  order  to  pro- 
tect testator^)  on  their  dying  beds. 

Upon  these  principles  his  Lordship  was 
of  opinion,  that  the  Court  of  Session  had  a 
right  to  receive  and  to  look  at  the  first  will, 
with  a  view  to  examine  the  testators  inten- 
tion regarding  the  fund  in  question  in  midk, 
that  upon  the  effect  of  that  first  will,  it  was 
unnecessary  to  dwell.  The  trust  disposition 
seemed  to  his  Lordship  a  sufficient  declara- 
tion of  an  intention  to  appropriate.  But  tlie 
will  left  that  intention  free  from  all  douht. 
His  Lordship  said,  no  doubt  if  that  will  wm 
wholly  revoked  by  the  subsequent  one  oJ 
April,  1829,  there  would  be  an  end  of  sui 
a  declaration  in  Scotland,  as  well  as  in  i)^ 
country.— The  judgment  of  the  Court  below 
was  affirmed,  but  without  costs. (a) 
(To  he  eofdinued.) 


(a)  See  3  Clarke  wad  Flo.  508. 
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REGISTRATION  OF  ELECTORS. 

CITY  OF  LONDON.— iSi!^^  21. 

Tower   Hamlets. 

Whether  the  non-payment  of  the  Registration 
Shilling  m  a  disqualification  ?  How  to  he 
recovered  ? 

Mr.  Falconer,  having  been  called  upon  to 
decide  whether  the  non-payment  of  the  regis- 
tration shilling  was  a  disqual ideation,  said  that 
the  question  had  become  one  of  great  importance, 
arising  from  the  contrary  decisions  that  had  been 
given :  he  would^  therefore,  at  the  earliest  mo- 
ment state  what  his  opinion  was.  In  Mr.  Elliot's 
newly  published  work,  pp.  313,  314,  the  matter 
was  thus  spoken  of: — "A  question  has  constantly 
been  made  whether  the  neglect  or  refusal  to  pay 
the  registration  shilling  prevents  a  voter  from  being 
registered.  In  the  case  of  county  electors  it  is 
expressly  provided^  that  the  notice  of  claim  shall 
not  be  deemed  valid  until  such  sum  shall  have 
been  paid.  In  the  case  of  borough  voters  the 
payment  is  not  a  condition  precedent  to  the  right 
to  be  registered ;  bat  every  elector,  after  his  name 
has  been  inserted  on  the  register,  becomes  liable 
to  the  payment  of  one  shilling  annually,  to  be 
levied  and  collected  from  him,  in  addition  to,  and 
as  part  of,  the  money  payable  by  him  as  his  con- 
tribution to  the  rate  for  the  relief  of  the  poor. 
It  has  been  generally  held  that  the  voter  is  not 
disqualified  m  the  subsequent  year  by  the  non- 
payment of  this  sum.  For,  by  sec.  27,  be  is 
only  disqualified  by  non-payment  of  the  poor- 
rates  payable  in  respect  of  the  qualifying  premises; 
the  registration  shilling  is  not  so  made  payable, 
but  is  only  a  part  of  his  contribution  to  the  rate 
generally.  The  proper  course  appears  to  be  for 
the  overseers  to  insert  the  shilling  in  thejirst  rate 
made  after  the  completion  of  the  registry  in 
addition  to  any  other  sum  the  party  may  be  liable 
to  pay ;  and  if  it  is  not  then  paid,  it  may  be 
levied  by  distress  as  a  part  of  the  rate.  If  not 
so  inserted,  it  may  be  doubtful  whether  it  can  be 
recovered  at  all."  He  entirely  coincided  with 
what  was  here  laid  down,  and  he  also  thought  if 
the  public  were  to  pay  attention  to  what  was 
suggested,  much  time  and  labour  would  be  spared 
to  the  parties  themselves  and  to  the  public  in  the 
courts  of  the  revising  barristers. 


COURT  OF  CHANCERY.— Am//.  8. 

Smith  v.  Elgbr. 

Appeal  from  the  Vice- Chancellor, 

Nuisance — Stoppage  of  Lights — Injunc- 
tion,— Wkethet^   an  Injunction    shall    be 


granted  to  restrain  the  erection  of  huild- 
ingSf  whichf  when  completed^  would  excludi 
the  light  from  neighbouring  Hotises. 
This  was  a  motion  to  dissolve  an  inj auction 
granted  a  few  days  ago  by  the  Vicc-Chancellor 
to  restrain  the  defendant  from  continuing  to  raise 
certain  buildings  which  are  alleged  to  obstruct 
the  ancient  lights  of  the  plaintiff.  The  plaintiff, 
Smith,  is  the  owner  of  the  house.  No.  17, 
George-street,  Hanover-square.  The  defendant 
is  the  owner  of  the  house.  No.  23,  Hanover* 
square.  The  garden  of  this  house  was  behind 
the  house  of  the  plaintiff,  as  well  as  others  ia 
George -street.  Within  about  thirty  feet  of  these 
houses,  the  defendant  had  commenced  the  erection 
of  a  building,  which  excluded  the  light  and  air 
from  the  back  rooms  of  the  houses  in  George- 
street;  and  the  injunction  was  granted  by  the 
Vice-Chancellor  on  the  ground  that  the  de- 
fendant had  no  right  to  cause  such  an  ob- 
struction. 

Mr.  Richards  and  Mr.  Roupel  now  moved  to 
dissolve  this  injunction,  and^  produced  models  of 
the  houses  and  intended  buildings  for  the  in- 
spectioii  of  the  Court.  They  contended  that  the 
new  buildings  would  not  interfere  with  the  per* 
feet  enjoyment  of  the  plaintiff  in  the  occopation 
of  his  house.  The  erection  was  not  to  be  higher, 
if  so  high,  as  the  trees  which  had  covered  the 
ground  before  it  was  commenced ;  and,  although 
the  prospect  would  not  be  quite  so  pleasing  to 
the  eve,  yet  still  no  building  of  such  a  descriptioQ 
could  be  classed  under  the  head  of  a  nuisance, 
which  a  court  of  equity  could  be  called  on  to 
interfere  with.  At  all  events,  the  defendant 
claimed  a  right  to  go  on  with  the  erection  at  this 
favourable  season  of  the  year ;  and  if  the  plaintiff, 
when  it  was  finished,  was  advised  that  it  consti- 
tuted a  nuisance,  the  defendant,  if  unsuccesstal 
in  any  action  to  abate  it,  pledged  himself  at  bis 
own  cost  to  remove  it.  A  junr,  under  such  ci> 
cumstances,  would  be  enabled,  by  an  inspectioa 
of  the  building  when  completed,  to  determine 
with  safety  whether  it  was  a  nuisance  or  not,  an<i 
whether  the  plaintiff  had  sustained  any  material 
diminution  of  light  and  air.  They  relied  on 
several  cases  in  support  of  the  view  they  took  of 
the  question,  and,  among  others,  cited  the  Fish- 
mongers* Company  v,  the  East  India  Compaoji 
I  Dickens ;  the  Attorney-General  v.  Nichol.  1^ 
Vesey;  and  Squire  i?.  Campbell,  1  Mylne  awl 
Craig. 

Mr.  Wigram  and  Mr.Pigott,  for  the  plaintiff- 
maintained  that  the  building  of  the  defendant » 
would  materially  obstruct  the  light  and  air  hitherto 
enjoyed  by  the  occupants  of  the  houses  in  Georgf 
street.  The  trees  were  not  an  obstruction,  as 
Lord  Palmerston,  the  owner  of  the  bouse,  alwajrs 
gave  permission  to  have  any  branches  lopped  off 
which  grew  too  near  the  windows.    With  respect 
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o  the  difference  of  light  and  air,  it  was  only 
necessary  to  observe  that  the  trees  were  planted 
six  yards  apart,  while  the  building  in  dispute 
would  present  to  the  eye  a  continued  dead  wall. 
Juries,  when  called  upon  to  decide  as  to  the 
continuance  or  removal  of  erections  of  this  de- 
scription, always  had  a  leaning,  and  not  an  un 
natural  one,  against  inflicting  on  any  one  the 
expense  of  a  removal.  The  plaintiff  would, 
therefore,  be  prejudiced  by  allowing  the  erection 
to  be  completed  ;  and  it  would  be  more  just  to 
stop  its  proceeding  further.  The  cases  cited  were 
all  different  in  their  features  from  the  present  one, 
as  the  right  to  the  enjoyment  of  the  light  and 
the  obstruction  of  it  were  both  too  plain  to  admit 
of  a  doubt. 

The  Lord  Chancellor,  without  calling  on 
the  other  side,  said  that  the  principle  on  which 
the  Court  interfered  by  injunction  was  purely  for 
the  maintenance  of  the  legal  right  of  the  parties, 
either  when  that   right  clearly  appeared  to  be 
invaded,  or  when  there  was  good  reason  for  anti- 
cipating that  it  would  be  invaded.     If  there  was 
a  doubt  of  the  legal  right,  then  the  Court  left 
the  parties  to  establish  it  at  law,  putting  them, 
if  it  thought  fit,  on  such  terms  as  the  exigencies 
of  the  case  seemed  to  require.     In  the  present 
case  it  appeared  that  the  defendant  was  erecting 
a  buildine^  at  thirty  feet  from  the  plaintiffs  win- 
dows, and  that  it  was  not  to  be  more  than  half 
the  height  of  the  plaintiffs  house.     It  wa3  of 
great  importance  to  the  defendant  to  finish  it  in 
the   season  favourable    for  building,    and  when 
finished  it  seemed  reasonable  to  believe  that  a 
better  judgment  could  be  formed  as  to  its  being, 
or  not  being,  a  nuisance.    His  Lordship  thought 
that  the  defendant  ought  to  be  permitted  to  finish 
the  building  at  his  peril,  leaving  the  plaintiff  to 
bring  an  action  if  he  was  so  advised.     In  the 
event   of  such    action    being   brought  and   the 
plaintiff  obtaining  a  verdict,  then  the  Court  would 
deal    with  the  case  as  it  thought  fit  when  the 
result  of  the  trial  was  made  known. 
Injunction  dissolved. 


VICE-CHANCELLOR'S  COURT.— Jii^.  22. 


Wellbslby 

-  Construction  of  Co  - 


Welleslby  t; 

D£ED  OF  Separation 

venant  to  secure  an  Annuity  for  the  sepa- 
rate use  of  the  Wife  hy  charge  on  real 
Estate.  Whether  it  sliall  operate  on  tfw 
first  acquired  real  Estate  of  the  Husband 
— Practicb  ^want  of  parties — Demurrer. 

This  was  a  demurrer  to  a  bill  by  the  Hon. 
Mrs.  Wellesley  (formerly  Mrs.  Bligh)  and  Co- 
lonel Paterson,  her  father,  and  trustee  in  a  sepa- 
ration deed,  executed  in  June,  18d4>  against  her 


husband,  the  Hon.  Tilney  Long  Pole  Wellesley, 
and  his  eldest  son  and  the  trustees  in  a  deed 
which  the  father  and  son  executed  in  December, 
1834.     By  the  separation  deed   Mr.  Wellesley 
covenanted  that  he  would,  on  the  1  st  of  Febru- 
ary, 1835,  either  by  a  charge  on  real  estate,  or 
by  an  investment  in  the  funds,  or  by  the  best 
means  then   in  his   power,   secure   payment  to 
Colonel  Paterson,  during  the  life  of  Mrs.  Welles- 
ley, of  £1,000.  a-year,  in  trust  for  her  separate 
use.     The  deed  also  contained  a  covenant  that 
Mr.  Wellesley  would  pay  Mr.  Bicknell  (Mrs. 
Wellesley 's  solicitor),  JeI,000.  by   instalments, 
for  her  own  use,   within  a  year  after  its  date. 
Colonel  Paterson,   on  the    other  hand,  by  the 
same  deed,  covenanted  to  indemnify  Mr.   Wel- 
lesley against  the  debts  of  Mrs.  Wellesley.     Mr. 
Wellesley,  under  the   marriage  settlement  with 
his  former  wife,  was  tenant  for  life  of  consider- 
able estates,  with  remainder  to  his  eldest  son  in 
tail  male,  and  the  eldest  son  on  coming  of  age, 
became  entitled,  as  tenant  in  tail  mail  in  posses- 
sion, to  other  estates.    In  December,  1834,  Mr. 
Wellesley  and  his  son,  who  had  come  of  age, 
executed  deeds  by  which  the  family  estates  in 
Wiltshire  and  Essex,  to  which  they  were  entitled, 
as   already  mentioned,  were   mortgaged   to  the 
Amicable    Insurance  Company   for   £462,000, 
which  the  trustees' were  to  receive  and  to  apply 
upon  a  variety  of  trusts  for  creditors,  with  an 
ultimate  trust  for  Mr.  Wellesley    himself,  and 
with  a  power  to  Mr.  Wellesley  to  charge  the 
estates  with  a  jointure  of  ;C1,500.  a-year  for  his 
present  wife,  or  any  wife    he    might  hereafter 
marry.      Mr.   Wellesley  not  having  performed 
his  covenant  on  the   1  st  of  February,  1 835,  the 
present  bill  was  filed  to  attach  his  interest  in  the 
trust  property  for  satisfying  the  covenant,  or  to 
compel  him  to  exercise  his  power  of  jointuring 
to  the  extent  of  the  £1,000.  a-year.     There  had 
been  a  former  bill  against  the   trustees  of  the 
Amicable  Insurance  CompanjTf  which  sought  to 
affect  the  estates  with  the  covenant.     But  that 
bill  had  been  abandoned  as  soon  as  the  real  na- 
ture of  the  arrangement  of  December,  1834, 
became  known  to  the  plaintiff. 

Mr.  Knight  Bruce  and  Mr.  Poller  ap- 
peared for  the  trustees  who  demurred  for  want 
of  equity  and  for  want  of  parties.  On  the  ground 
of  want  of  equity  the  learned  counsel  contended 
that  the  covenant  did  not  give  the  plaintiff  any 
lien  on  any  particular  estates  of  Mr.  Wellesley *8. 
Mr.  Jacob  and  Mr.  Willcocks  supported  the 
bill. 

His  Honour  said,  on  the  first  point,  as  to 
the  general  want  of  equity,  there  did  appear  to  him 
there  was  an  equity.  He  knew  nothing  of  any 
other  property  which  Mr.  Wellesley  had,  ex- 
cept as  far  as  the  bill  stated  it.  It  is  alleged 
that  in  June,   1834,  he  was  seised  for  life  of 
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yarioas  estates,  without  impeachment  for  waste, 
under  deeds  by  which  his  eldest  son  was  first 
tenant  in  tail  in  remainder.  And,  under  the 
will  of  his  grandfather,  Mr.  Long,  the  eldest 
son  was  at  the  same  time  tenant  in  tail  in  pos- 
session of  other  estates.  That  being  the  state 
of  Mr.  Wellesley's  property,  the  only  property 
he  had  in  June,  1834,  he  entered  into  the  arti- 
cles with  Colonel  Paterson.  Then  his  Honour 
found  that,  by  the  deeds  of  December,  1834, 
the  estates  of  which  Mr.  Wellesley  was  seized 
for  life,  with  remainder  to  his  son  in  tail  male, 
were  so  limited  to  trustees  (who  were  the  parties 
demurring)  upon  trust  to  raise  JB462,000.  to  be 
applied  in  a  manner  specified  in  great  detail,  but 
with  an  ultimate  trust  for  the  benefit  of  Mr.  Wei 
lesley  himself;  and  then,  by  this  very  instru- 
ment, a  power  is  expressly  given  (o  him  to  limit 
to  his  present  wife,  or  any  woman  or  women  he 
should  afterwards  marry,  a  jointure  of  ;6 1,000, 
a  year.  His  flonour  could  not  but  think,  con- 
sidering Mr.  Wellesley  could  not  out  of  his  own 
life  estate  have  satisfied  the  covenant,  and  seeing 
the  precise  manner  in  which  the  benefits  were 
given  to  him  by  the  deeds  of  December,  1834, 
he  could  not  but  think  it  quite  according  to  legal 
principle  to  hold  that  the  deeds  of  June  and  De- 
cember were  parts  of  the  sam^  legal  transaction, 
that  is  to  say,  in  other  words,  that  the  deed  of 
June,  1834,  ought  to  1>e  taken  in  connection 
with  the  deed  of  December,  1 834 ;  and  that  the 
very  powers  and  benefits  contained  in  the  latter 
deed  were  given  to  him  to  enable  him  to 
perform  the  covenant  in  the  deed  of  June, 
1834.  In  June  you  have  the  father  andj 
wife  contracting  together,  and,  in  December 
you  have  the  father  and  son  so  dealing 
with  each  other  as  to  enable  the  father  to  per- 
form his  contract,  considering  what  has  been 
done  in  Courts  of  Law  as  well  as  of  Equity.  As 
to  treating  deeds  as  made  uno  flatu^  it  was  not 
too  much  to  hold  that  these  deeds  were  to  be 
taken  together  as  one  and  the  same  transaction. 
He  could  not  but  think,  therefore,  having  re- 
gard to  the  particular  manner  in  which  the  deeds 
were  framed,  Mrs.  Wellesley  had  an  equity  to 
have  the  covenant  specifically  performed  by  the 
provisions  which  were  introduced  into  the  deed  of 
December,  1834.  But  as  the  bill  was  framed  it 
was  impossible  to  get  on  without  having  some  at 
least  of  the  cestuU  que  trust  of  that  deed  before 
the  Court.  He  should  therefore  overrule  the 
demurrer  for  want  of  equity,  and  allow  the  de- 
murrer for  want  of  parties,  with  liberty  generally 
to  amend. 


ROLLS*  COURT.— /ittMffl. 


Garland  o.  Littlbwood  and  others. 
Trustbes  and  Executors — their  UabiMa, 
This  bill  was  filed  by  tbe  children  of  John 
Garland,  formerly  a  maltster  and  publkan  at 
Hatheme,  in  Leicestershire,  against  Thomas 
Littlewood,  Robert  Deaville,  and  others,  to  esU- 
blish  the  will  of  John  Garland,  and  to  make 
Littlewood  and  Deaville  personally  liable  for 
monies  which  it  was  alleged  ought  to  have  come 
to  their  hands.  Upon  the  hearing  of  the  cause 
a  decree  was  made  referring  it  to  the  Master  to 
take  an  account  of  Garland's  estate  and  effects 
come  to  the  hands  of  Littlewood  and  Elizabeth 
Garland  (the  wife  of  the  testator),  or  to  the  hands 
of  John  Owen,  the  personal  representative  of 
Deaville,  who  had  died.  The  Master,  by  hb 
report,  found  that  there  had  come  to  the  hands 
of  Elizabeth  Garland  £609.  35.  dif.,  and  fron 
the  examination  vivd  voce  of  John  Nuttall,  that 
there  had  come  to  the  hands  of  Mrs.  Garland, 
Littlewood,  and  Deaville  £1,522.  IO5.  2i.,  and 
to  the  hands  of  Mrs.  Garland,  Littlewood,  and 
Owen,  £237.  10«. 

It  appeared  that  Garland,  the  testator,  hj  his 
will,  dated  May  29,  1818,  bequeathed  all  hb 
property  to  Littlewood  and  Deaville,  upon  tni«t 
that  his  wife  Elizabeth  should  have  the  use  of  it 
for  her  life,  she  continuing  his  widow  and  main- 
taining his  family:  and  after  decease,  he  directed 
his  property  to  be  divided  among  his  children. 
and  he  made  his  wife,  Littlewood,  and  Deaville 
executors.  There  were  three  children,  one  son. 
John^  who  died,  and  two  daughters,  the  pUintif 
Ann,  the  only  living  child,  and  Elizabeth,  nov 
dead.  Nuttall  was  the  attorney  employed  hj 
Garland  in  his  lifetime.  After  the  testator's 
death  he  received  various  sums  of  money  dne  to 
the  testator  on  mortgage,  and  procured  tbe  sig- 
nature of  the  two  trustees,  Littlewood  and  Dea- 
ville, to  the  receipts  endorsed  upon  the  recon- 
veyances of  these  mortgages,  to  the  amount  d 
£1,500.  Nuttall  paid  £1,000  of  this  mone} 
to  Mrs.  Garland;  other  sums  he  paid  to  the 
trustees,  but  other  sums  he  did  not  account  for, 
and  he  became  insolvent.  Mrs.  Garland,  after 
her  husband's  death,  carried  on  his  business  li 
maltster  and  publican,  but  failed  in  it  It  vis 
contended  on  the  behalf  of  the  trustees,  Littlewocd 
and  Deaville,  that  Nuttall  was  not  their  agent, 
but  the  agent  only  of  Mrs.  Garland,  and  that 
they  were  not  responsible  for  his  receipts. 

The  case  came  on  upon  exceptions  to  tbe 
Master's  report,  and  also  upon  further  directions 
and  costs. 

Lord  Langdalb  said,  it  was  the  duty  of  the 
executors  to  collect  the  property  and  pay  the 
debts,  and  it  was  the  duty  of  the  Ituslees  to  keep 


Digitized  by 


Google 


Lam  Reports, 


343 


the  property  for  the  children.  The  widow  was 
the  acting  executor.  She  and  Littlewood  only 
proved ;  Deaville  did  not.  The  widow  possessed 
herself  of  the  whole  of  the  stock  in  trade  and 
household  furniture.  Shortly  after  the  testator's 
death  Littlewood,  and  afterwards  Deaville,  vi- 
sited the  house,  and  they  both  expressed,  a  wish 
that  the  widow  should  carry  on  her  husband  s 
trade,  and  Littlewood  made  an  inventory  of  the 
effects.  This  was  consistent  with  their  allega- 
tion, that  the  whole  property  was  in  the  widow's 
separate  possession.  It  was  possessed  by  Mrs. 
Garland  alone.  He  could  do  nothing  with  re- 
spect to  the  stock  in  trade  and  furniture.  The 
case  was  different  with  respect  to  the  sum  of 
£890.  By  deeds  executed  by  the  trustees,  they 
acknowledged  ;C890.  and  other  sums  to  have 
been  received  by  them.  They  were  described  in 
those  deeds  as  executors,  but  they  acted  rather  as 
trustees  than  executors.  A  sum  of  £1,200, 
and  afterwards  increased  to  .£1 ,500,  was  secured 
on  mortgage,  and  the  £890.  was  part  of  a  sum 
of  £1,000.  paid  by  Nuttall  to  Mrs.  Garland, 
which  £1,000.  was  part  of  the  £1,500.  The 
trustees  had  no  right  to  consent  to  this  £890. 
being  taken  out  firom  its  proper  security  and  ap- 
plied for  Mrs.  Garland's  personal  enjoyment. 
They  were  not  at  liberty  to  convert  the  mortgage 
into  money,  so  as  to  let  her  have  the  enjoyment 
of  it  in  any  other  manner  than  in  receiving  the 
interest.  No  sufficient  reason  had  been  shown 
why  the  trustees  should  not  be  charged  with  this 
money.  The  defendant's  exception  as  to  the 
£890.  must  be  over-ruled;  the  other  exception 
allowed. 

The  case  was  then  heard  on  further  directions, 
and  costs. 

Lord  Lanodalb  said,  a  sum  of  £(  10.  was 
part  of  the  money  invested,  and  therefore  com- 
prised in  the  inquiry.  It  was  in  the  power  of 
the  trustees,  and  they  were  chargeable  with  it. 
With  respect  to  other  sums  with  which  the  plain- 
tiffs now  sought  to  charge  the  trustees,  the  plain- 
tiffs did  not  upon  the  hearing  obtain  from  the 
Court  a  declaration  or  inquiry  to  charge  the  de- 
fendants for  what  they  might  have  received 
without  wilful  default;  but  only  got  a  decree  for 
the  common  account  of  what  the  defendants  had 
actually  received.  The  parties,  on  going  into  the 
Master^s  office,  could  only  have  regard  to  the 
decree,  and  the  defendants  could  not  now  be 
charged  in  the  manner  desired.  Nor  could  he 
direct  an  inquiry  under  the  decree,  which  he 
could  not  alter. 

As  to  the  costSy  Mr.  Pembertoriy  for  the  de- 
fendant, said,  the  bill  was  filed  thirteen  years 
after  the  death  of  the  testator;  it  was  delayed 
until  the  mother  became  insolvent,  so  that  the 
executors  could  not  have  any  recompense  from 
her.     The  plamtifFs,  her  children,  had  partici- 


pated in  all  the  benefits  the  mother  had  received. 
The  defendants  had  not  zieceived  one  shilling  of 
the  money,  but  they  were  charged  because  they 
had  joined  in  executing  deeds,  and  so  had  made 
themselves  responsible  for  what  had  never  come 
into  their  hands.  He  also  said,  that  during  the 
life  of  Mrs.  Garland,  who  took  a  life  estate  under 
the  will,  the  amount  of  the  income  of  the  sums 
decreed  to  be  paid  by  the  defendants  should  be 
paid  to  the  defendants,  Mrs.  Garland  being  pri- 
marily liable. 

Mr.  Kindersleyy  for  the  plaintiffs,  said,  the 
ground  of  the  defence,  that  Nuttall  was  not  act- 
ing for  all  the  three  executors,  but  for  Mrs.  Gar- 
land only,  failed,  and  therefore  the  defendants 
should  pay  the  costs. 

Mr.  Pemberton, — The  suit  was  general  for 
the  administration  of  the  estate,  and  there  was 
no  reason  why  Littlewood  and  Deaville,  because 
they  were  ordered  to  pay  something,  should  pay 
the  whole  costs  of  the  suit. 

Lord  La  NOD  ALE. — The  defendants  had  been 
right  in  parts  of  their  resistance,  but  not  in  other 
parts.  It  would  be  improper  to  charge  them 
with  the  whole  costs.  Li  taxing  the  costs  the 
Master  must  distinguish  how  much  had  been 
occasioned  by  the  defendants'  resistance  to  those 
claims  which  they  ought  to  have  been  and  had 
been  allowed. 


PREROGATIVE  COURT.— /tc/y  15. 

In  the  Goods  of  Thomas  Howard,  deceased. 
New  Will  Act. — Imperative  ixecessity  for 

the  signature  of  the  testator  to  he  *^  at  the 
foot  or  end  "  ^the  Will  or  Codicil-^The 

Court  has  no  discretion. 

In  this  case  Thomas  Howard  (deceased),  had 
made  his  will,  dated  27th  March,  1839,  which 
he  duly  signed  in  the  presence  of  two  witnesses. 
After  the  signature  and  attestation  was  written 
an  appointment  of  executors.  It  appeared  by  an 
affidavit,  made  by  the  person  who  prepared  the 
will,  that  he  wrote  the  appointment  of  executors, 
and  that  the  testator  signed  the  will  after  that 
addition  was  made,  and  upon  application  being 
made  for  probate,  it  was  contended  that  as  the 
words  were  added  before  the  signature  was  made, 
probate  ought  to  be  granted. 

Sir  H.  J  en  m  BR  said  that  s/11  discretion  was 
taken  away  from  the  Court,  which  must  place 
the  same  construction  upon  the  Act  as  if  it  were 
a  question  as  to  the  disposal  of  real  property. 
The  signature  is  not  **at  the  foot  or  end." 
Suppose  that  the  words  added  had  been  a  dis- 
posal of  the  residue — the  testator  has  not  signed 
the  will  at  the  end, — Probate  refused. 
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COURT  OF  BANKRUPTCY.— S^.  17- 


PiAT  against  James  Rolf. 

Exparte  Charles  Edward  Lb  Pine. 
Rule  in  Bankruptcy  that  a  retired  partner 
cannot  prove  against  tlie  separate  estate  of 
his  former  partner,  if  any  debts  for  which 
he  was  jointly  Imhle  Tirith  tlie  Bankrupt 
shall  remain  unsatisfied — •  What  circum- 
stances sJiall  taJte  a  case  out  of  this  rule. 
Mr.  Le  Pine  and  the  bankrupt  carried  on  bu- 
siness in  partnership   previous   to^  and    up  to, 
IVIarch  1837.     On  the  3lst  March,  1837,  the 
partnership  was  dissolved,  and  by  the  deed  of 
dissolution  between  Le  Pine  and  the  bankrupt, 
the  latter  in  future  Was  to  carry  on  the  business 
alone,  the  stock  and  debts  being  transferred  to 
him,  and  it  was  referred  to  Mr.  Quilter  to  ascer- 
tain the  value  of  each  partner's  share  in  the  joint 
stock,  and  the  bankrupt  was  to  giveLe  Pine 
warrant  of  attorney,  with  judgment  thereon,  to 
receive  such  sum  as  should  be  fouud  due  to  him, 
at  certain  periods  therein  mentioned.     Mr.  Quil- 
ter estimated  Lie  Pine*s  share  in  the  joint  stock 
at  £1,0*29.  7s  2d.     The  bankrupt  had  paid  to 
Le  Pine  the  greater  portion  of  this  sum,  leaving 
a  balance  still  due.     At  the  time  of  the  bank- 
ruptcy, which  took  place  in  March  1839,  there 
were  some  few  debts  owing  by  the  partnership  of 
Le  Pine  and  the  bankrupt,  previous  to  the  disso' 
lution,  unpaid,  and  those  debts  were  still  owing. 

Mr.  Le  Pine  now  claimed  to  prove  for  this 
balance  against  the  estate  of  the  bankrupt. 

Mr.  Randall  opposed  the  proof,  upon  the 
ground  that  the  admission  of  it  would  be  allowing 
Le  Pine  to  come  in  competition  with  the  joint 
creditors  of  the  bankrupts  and  himself;  for  if 
there  should  be  a  surplus  on  the  separate  estate  I 
of  the  bankrupt^  that  would  go  over  and  form  a  | 
fund  for  the  payment  of  the  outstanding  debts  of  i 
Le  Pine  and  the  bankrupt. 

Mr.  Chambers f  on  the  other  hand,  contended 
that  this  was  a  proveable  debt,  and  would  be 
barred  by  the  certificate;  that  the  rule  mentioned 
by  the  learned  counsel  in  opposition  only  applied 
where  the  retiring  partner  allowed  his  name  to 
remain  in  the  firm,  ^' Ex  parte  Ellis  f**  2  Gl.  and 
Jam.  312,  and  that  there  was  no  instance  of  cre- 
ditors having  the  benefit  of  a  supposed  surplus, 
unless  the  parties  were  partners  at  the  time  of  the 
bankruptcy.  He  thought  this  analogous  lo  the 
case  of  '"  Ex  parte  Cook,'"  Mont.  Rep.  228, 
where  a  member  of  a  firm  carrying  on  trade  on 
his  separate  account,  and  having  supplied  goods 
to  the  firm,  was  allowed  to  prove  against  the 
joint  estate. 

In  answer  to  some  questions  of  the  Commis-' 
sioner,  it  appeared  that  the  outstanding  joint 


creditors  knew  of  the  afnngeineDt  between  the 
partners,  and  seemed  to  assent  to  it,  though  cne 
of  them  had  a  joint  judgment,  on  which  he  had 
since  acted. 

Mr.  Commissioner  Holrotd  aud,  that  it  tws 
admitted  there  were  some  outstanding  creditors 
of  Le  Pine  and  the  bankrupt  still  unsatisfied,  hot 
from  the  admissions  also  made,  it  appeared  to 
him  that  the  creditors  had  assented  to  the  ar- 
rangement between  Le  Pine  and  the  bankrupt. 
It  is  undoubtedly  a  rule  in  hankroptcy  that  a 
retiring  partner  cannot  prove  against  the  sepaiate 
estate  of  his  former  partner  if  any  debts  lor  which 
he  was  jointly  liable  with  the  bankrupt  remsui 
unsatisfied ;  and  the  reason  given  for  this  nik,  is 
that  there  may  possibly  be  a  surplua  of  the  sepa- 
rate esUte,  which  vrould  be  liable  to  pay  the  joint 
debts  remaining  unsatisfied,  and  that  l^  admit- 
ting a  retiring  partner  to  prove  in  such  a  case  he 
would  come  in  competition  with    creditors  to 
whom  he  was  jointly  liable  with  the  bankrupt. 
This  was  certainly  a  very  remote   consequence, 
and  it  was  not  clear  upon  what  principle  it  could 
possibly  apply,  unless  in  a  case  where  the  sepa- 
rate creditors  got  20s  in  the  pound,  and  there 
really  existed  a  surplus ;  for  if  there  was  no  siv- 
plus,  then  the  rejection  of  the  proof  did  not 
benc^t  the  joint  creditors,  but  only  gave  moie  lo 
those  who  had  proved  under  the  aepaiate  estate. 
His  Honour  thought  from  two  late  caaes,  "  Ej 
parte  Orazebrooky  2  Dea.  &  Ch.  and  Exparte 
Hall"  3  Dea.,  it  would  not  require  much  to 
take  the  case  out  of  this  rule.     Upon  the  autho- 
rity of  these  cases  he  decided  that  there  was  suf- 
ficient in  the  present  case  to  take  it  out  of  the 
above  rule,  and  to  enable  him  to  admit  the  proof. 
Proof  allowed. 


Sept.  21. 

Act  for  abolishing  Arrest  for  ZMd  on  Messt 
Processy  1  &  2  Vict.  c.  110,  sec.  8. 
Bail  Bonds. 

Course  of  proceedings  suggested  by  the 
Commissioners  with  reference  to  the 
difficulties  that  existed  with  respect 
TO  TAKING  Bail  Bonds. 

Mr.  Commissioner  Holrotd  said  he  woiAl 
make  a  few  observations  upon  a  clause  in  a  receni 
Act  of  Parliament,  which  he  considered  of  gretf 
importance  to  the  mercantile  world.  He  alluded 
to  1  and  2  Victoria,  eap.  1 10,  sec.  8,  proceedings 
under  which  were  becoming  more  nnmeroos,  and 
he  understood  much  inconvenience  had  arisen 
from  solicitors  not  knowing  wlnU  was  the  practice 
required  to  be  adhered  to  in  proceeding  under 
the  Act.  By  the  section  of  the  Act  abow 
referred  to,  where  a  creditor,  if  a  trader  wbo* 
debt  amounts  to  £iOO.or  upwaids,  files  w  i^ 
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dant  in  the  Coarl  of  Bankraptcy  that  the  debt 
is  due,  and  that  the  debtor  is  a  trader,  and  baa 
caused  the  debtor  to  be  personally  served  with  a 
copy  of  the  affidavit,  and  with  a  notice  iu  writing 
requiring  immediate  payment  of  the  debt,  if  the 
debtor  do  not,  within  twenty-one  days  after  per- 
sonal  service  of  the  affidavit  and  notice,  pay  the 
debt,  or  secure  or  compound  for  the  same  to  the 
satisfaction  of  the  creditor,  or  enter  into  a  bond 
iu  such  sum  and  with  such  two  sufficient  sureties 
as  a  Commissioner  of  the  Court  of  Bankruptcy 
shall  approve  of,  to  pay  such  debt,  &c.,  the 
trader  shall  be  deemed  to  have  committed  an  act 
of  bankruptcy  on  the  twenty-second  day  after 
service  of  the  affidavit  and  notice,  provided  a  fiat 
issue  within  two  months.  The  words  of  the  Act 
of  Parliament,  as  to  entering  into  the  bond,  were 
very  general,  and  he  thought  it  would  have  been 
desirable  if  the  act  had  expressly  authorized  the 
Commissioners  of  the  Court  of  Bankruptcy  to 
make  rules  and  orders  for  the  justifying  of  the 
sureties  in  the  same  manner  as  the  several  courts 
of  law  were  authorized  by  the  4th  of  William  and 
Mary,  cap.  4,  sect.  2,  with  respect  to  the  justi- 
fication of  bail.  He  also  thought  power  was 
wanting  to  extend  the  time  for  entering  into  the 
bond,  or  to  take  it  conditionally,  or  to  take  it  as 
of  course  upon  a  certain  sum  being  lodged  in 
court.  Bat,  considering  the  difficulties  under 
which  practitioners  were  labouring,  his  Honour 
was  desirous  of  suggesting  for  their  guidance  a 
course  of  proceeding  in  his  opinion  best  adapted 
to  further  the  object  which  he  considered  the 
Legislature  had  in  view.  The  ActW  Parliament 
said  that  the  debtor  may  secure  or  compound  for 
the  debt  to  the  satisfaction  of  the  creditor,  or  enter 
into  a  bond  in  such  sum  and  with  such  two 
sufficient  sureties  as  a  Commissioner  of  the  Court 
of  Bankruptcy  shall  approve  of.  Now  his  Honour 
considered  that  the  object  of  this  enactment  was 
to  give  the  creditor  a  proper  security,  and  at  the 
same  time  to  prevent  the  possibility  of  a  debtor 
being  harassed  by  a  creditor,  who,  without  good 
reason,  was  dissatisfied  with  the  security  offered, 
and  therefore,  in  case  the  creditor  would  not  agree 
to  the  security  offered,  it  authorized  the  Commis- 
sioner to  approve  of  the  amount  of  the  security, 
and  of  the  sureties.  He  had,  therefore,  en- 
deavoured to  suggest  such  a  course  of  proceeding 
to  be  adopted  under  this  clause  of  t.he  act  as 
would  give  to  the  creditor  a  bond  for  the  security 
of  his  debt  with  two  such  sureties  as  he  ought  to 
be  satisfied  with.  In  considering  this  matter  he 
had  not  lost  sight  of  the  provisions  of  some  other 
Acts  of  Parliament,  which  his  Honour  thought 
somewhat  analogous  to  the  present,  and  the  pro- 
ceedings under  them.  He  alluded  more  particu- 
larly to  the  10th  section  of  the  6th  Gtorge  IV., 
c.  16,  relating  to  bonds  required  in  certain  cases 
from  traders  having  privilege  of  Parliament)  which 


section  was  taken  from  a  similar  one  in  the  statute 
4th  George  HI.  c.  33,  and  a  bond  given  under 
that  Act  had  been  considered  as  analogous  to  a 
recognizance  of  bail  in  error.  (See  3  B.  and  A. 
273.)  At  comn^on  law  no  bail  in  error  was 
required.  It  depended  entirely  upon  statutesi 
and  one  of  the  principal  was  3  James  I.,  c.  8, 
by  which  no  execution  is  stayed,  unless  the  person 
bringing  the  writ  of  error,  with  two  sufficient 
sureties  such  as  the  Court  shall  allow  of,  first  be 
bound  by  recognizance  to  prosecute  the  writ  of 
error  with  effect,  &c.  He  also  wished  to  add, 
that  he  had  conferred  with  two  of  his  brother 
Commissioners  (Commissioners  Evans  and  Fane), 
and  they  agreed  with  him  in  the  following  course 
of  proceeding.  He  should,  however,  further 
state  that  Mr.  Commissioner  Evans  did  not  like 
requiring  copies  of  the  affidavits  to  be  taken,  and 
he  (Commissioner  Holroyd)  was  as  desirous  to 
avoid  it;  and,  with  consent  of  the  creditors' 
attorney,  affidavits  might  be  dispensed  with  alto- 
gether :  but,  in  the  absence  of  such  consent,  he 
thought  it  essential  to  secure  the  original  affidavits 
by  filing  them  previous  to  the  hearing,  and  then 
his  present  opinion  was,  that  the  only  safe  mode 
of  bringing  the  contents  of  them  before  the 
Court  was  by  an  office  copy.  This,  however, 
more  clearly  showed  the  necessity  of  the  Com* 
missioners,  or  the  major  part  of  them,  having 
power  to  make  rules  for  regulating  the  practice 
in  all  their  courts.  Uniformity  of  practice  was 
most  desirable.  His  Honour  trusted  that  in  the 
ensuing  session  of  Parliament  any  difficulties  that 
existed  with  respect  to  taking  these  bonds  would 
be  speedily  removed.  He  would  now  state  what 
be  considered  to  be  the  most  aavisable  course  of 
proceeding  under  the  Act.  At  the  same  time  he 
did  not  mean  to  say  that  it  was  a  course  which 
must  of  necessity  in  every  case  be  strictly  followed. 
It  appeared  to  him  the  easiest  and  most  convenient 
mode  of  satisfying  the  mind  of  the  Commissioners 
of  the  sufficiency  of  the  sureties;  and  if  the  course 
which  he  now  pointed  out  were  departed  from, 
without  some  good  cause  being  shown,  he  should 
be  very  slow  in  giving  his  approval  of  the  bond. 
If  any  course  more  convenient  could  be  suggested 
he  would  give  it  his  best  attention,  his  wish 
being  to  facilitate  the  proceedings  under  the  Act. 

CouRSP*  OF  Procebdino  under  thb  1st  akd 
2nd  Victoria,  cap.  1 10,  sec.  8. 

'<  Any  debtor  desirous  of  entering  into  a  bond 
with  sureties  under  the  8th  section  of  the  Ist 
and  2nd  Victoria,  cap.  110,  should  cause  to  be 
given  to  the  creditor  or  his  attorney  a  notice  in 
writing  signed  by  the  debtor  or  his  attorney  of 
the  debtor  s  intention  so  to  proceed. 

'^  The  names  and  descriptions  of  the  proposed 
sureties  should  be  fully  stated  in  the  notice,  and 
also  the  day  and  time  at  ^hich  the  debtor  in- 


Digitized  by 


Google 


Secondary  of  the  City  of  London^^  Report  of  ComnUttee, 


34S 

tends  to  proceed  before  the  Commissioner  at  the 
Court  of  Bankruptcy. 

**  The  notice  should  be  24  hours  at  least,  if 
the  creditor  and  the  debtor's  proposed  sureties  re- 
side in  town,  and  two  days  or  more  if  the  credi- 
tor or  the  debtor's  proposed  sureties  reside  else- 
where, according  to  the  distance  and  means  of 
communication. 

**  The  sureties  need  not  attend  personally,  but 
may  make  affidavit  of  their  sufficiency. 

^*  Copies  of  the  affidavits  of  sufficiency  should 
be  annexed  to  the  notice. 

*^  All  affidavits  intended  to  be  used  before  the 
Commissioner  should  be  filed  in  the  office  of  the 
chief  registrar  of  the  Court  of  Bankruptcy  pre- 
vious to  the  hearing,  and  office  copies  thereof 
taken. 

**  At  the  day  and  time  stated  in  the  notice 
the  debtor  or  his  attorney  should  be  prepared 
with  the  bond  duly  stamped,  and  with  office 
copies  of  the  affidavit  of  the  execution  thereof  by 
the  attesting  witness,  and  of  the  affidavits  of 
sufficiency,  and  of  the  affidavit  of  the  service  of 
notice  of  the  debtor's  intention  to  enter  into  the 
bond. 

•'  With  the  consent  of  the  creditor  or  his  at- 
torney the  Commissioner  will  approve  of  the 
bond  without  requiring  affidavits.*' 

A  professional  gentleman  present  put  it  to  the 
learned  Commissioner  whether,  for  the  informa- 
tion of  solicitors  practising  in  the  Court,  these 
proposed  regulations  ought  not  to  be  posted  in 
some  conspicuous  part  of  the  building.  He 
thought  in  detail  the  question  was  one  of  interest 
and  importance, 

Mr.  Commissioner  Holroyd  concurred  with 
the  suggestion  so  made ;  and  a  copy  of  the  regu- 
lations was  ordered  to  be  posted  in  the  Court* 


CENTRAL  CRIMINAL  COURT.— Sept.  19 


Cases  op  Stabbing. 

We  think  it  right  to  take  notice  of  the  deter- 
mination of  the  Court,  as  expressed  by  Mr. 
Justice  Coltman,  in  cases  of  this  sort,  upon 
the  trial  of  James  Shanley^  who  was  indicted  for 
cutting  and  wounding  John  Cardingue,  with 
intent  to  maim  and  disable  him,  or  to  do  him 
some  grievous  bodily  harm 

The  prosecutor^  it  appeared,  accompanied  by 
two  other  persons,  went  to  levy  a  distress  for  rent 
upon  the  goods  of  the  prisoner,  when  the  hitter, 
on  seeing  them  enter  the  room,  exclaimed,  **  I 
know  what  you  are  come  for,  and  whoever 
touches  my  goods,  I'll  have  his  blood  I"  He 
then  seized  a  clasped  knife,  and  was  advancing 
towards  one  of  the  men,  when  the  prosecutor  in- 
terposed, and  begged  of  him  to  be  quiet,  upon 


which  the  prisoner  stabbed  him  b  the  Uoe  dotf 
to  the  right  eye. 

The  Jury  found  the  prisoner  guilty. 

Mr  Justice  Coltman  said,  that  the  offeact  of 
stabbing  had  become  so  prevalent  of  late,  that  h 
became  necessary  to  visit  it  with  the  scTeret 
punishment  allowed  by  law.  In  this  case  ti^ 
crime  was  committed  under  very  aggravated  cir- 
cumstances, for  the  prosecutor  had  offered  no 
insult  or  injury  to  the  prisoner ;  he  merely  ctoe, 
in  the  execution  of  his  doty,  to  execute  a  l^al 
distress  warrant,  when  he  was  attacked  in  a  mos: 
violent  and  unprovoked  manner  by  the  prisoner, 
and  his  life  very  narrowly  escaped  being  sacri* 
ficed:  under  these  circumstances,  the  prisoner 
must  be  removed  for  a  long  period  from  this 
country.  The  sentence  of  the  Court  was, 
that  he  be  transported  beyond  the  seas  for 
fifteen  years. {a) 


OFFICE  OF  SECONDARY  OF  THE 
CITY  OF  LONDON. 

Fbes  AMD  Charges  upon  Trials  of  Issco 

REFERRED  TO  THE  SHERIFFS. 

Report  of  the  Committee  of  the  Corpontiai 
as  to  the  office  of  Secondary  : — 

"  To  the  Right  Hon.  the  Lovd  Matfor, 
Aldermeny  and  Commons  of  the  City  of 
London,  in  Common  Council  assembled, 

**  We,  whose  names  are  hereunto  subscribed 
upon  committee  in  relation  to  the  Secondaries' 
and  the  Sheriffs'  Courts  of  this  city,  to  whom, 
on  the  19th  day  of  September,  I833>  it  was  ^^ 
ferred  to  inquire  into  the  nature  and  extent  of  the 
duties  performed  by  the  secondaries,  with  a  viev 
to  ascertain  whether  the  same  could  not  be  efi* 
ciently  performed  by  one  person  ;  also  to  ascer- 
tain whether  a  satisfactory  arrangement  caonoi 
be  made  with  the  present  secondaries  to  consoli- 
date the  office ;  also  to  inquire  into  the  amoant 
of  fees  now  demanded,  with  a  view  to  ascertaia 
whether  the  same  may  not  be  increased  sotsv> 
afford  an  adequate  remuneration  to  the  secon- 
daries for  the  discharge  of  the  duties  ;  also  to  iix 
the  amount  of  salary  to  be  received,  and  to  report 
such  regulations  as  we  might  deem  necessarjr  to 
be  observed  by  the  secondaries  in  the  discharge 
of  their  duties,  do  certify  that  we  referred  the 
consideration  of  the  said  references  to  a  sub- 
committee, who  have  since  reported  that  ther 
have  proceeded  therein  from  time  to  time,  aoi 
after  due  consideration,  are  of  opinion,  with 
respect  to  that  part  which  relates  to  a  consoli- 
dation of  the  office  of  secondary,  that  unless  there 
is  a  material  change  in  the  duties  of  the  office* 


(a)  See  the  case  of  Francis  Hattimgs  Medkurst, 
aato  Vol.  I.  pp.  380-394. 
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should  be  assimilated  or  not,  and  also  whether  a 
portion  of  them  should  be  piud  into  the  ehambeif 
towards  the  expenses  of  the  Sheriffs*  Court,  sub- 
ject to  the  regulations  of  the  Court  of  Common 
Council.  The  sub-committee,  it  added,  annexed 
the  following  statement  of  receipts  and  disburse- 
ments  of  the  office  of  secondary  in  the  years 
1836,  1837,  and  1838,  with  the  balances  re- 
ceived by  the  secondaries  during  these  years 
respectively,  vi».  :— 

Disbarse-  Balances  received 
ments.    by  the  Secoodaries 
£.    s.  d,  £.     s.    d. 

972  IS  9i  .  .  2,178  17    4^ 
867    0  2    .  .  2,4a3    3    2 
890  17  6i  .  .  3,082  14  11| 

thus  : — "  That  we  your 
I  committee  agree  with   the  report  of    the  sub- 


by  a  transfer  of  the  judicial  part  of  those  duties ' 
to  the  judge  of  the  Sherins'  Court,  and  the 
secondaries  are  relieved  from  their  attendance  at 
the  Central  Criminal  Court  and  on  state  occa* 
sions,  the  present  duties  as  performed  by  those 
officers  cannot  be  efficiently  executed  bv  one 
person.  And  as  there  did  not  appear,  eitner  on 
the  ground  of  economy  or  with  reference  to  the 
convenience  of  the  public,  to  be  any  good  reason 
for  consolidating  the  office,  they  could  not  re-' 
commend  this  honourable  Court  to  effect  such ) 
consolidation.  I 

''  With  respect  to  that  part  of  the  reference 
which  related  to  the  fees  received  by  the  secon-  \ 
daries,  the  sub-committee  further  reported  that; 
since  the  period  of  such  reference  an  act  had 
passed  the  legislature  for  the  administration  of 
justice,  by  which  the  judges  artf  empowered  to  ' ;™;;;;~  jj^^^^^^ 
sanction  a  scale  of  fees  and  such  scale  havingji^^^  proceeding  in  the  consideration  of  the  re- 
been  sanctioned  and  allowed  by  the  judg^,  the  _^i„^  references,  and  hope  shortly  to  be 
same  is  now  acted  upon  by  the  secondaries,  I  ^^^y^l  ^  3^^^  ^  ^,taile\l  report  thereon, 
agreeably  to  the  recommendation  contained  m  our  ^n  ^y^^^^  ^J  3„bmit,  &c. 
report  presented  to  this  Court  on  the  2nd  of  > 


Beceipti. 

£.    s.  d, 

3,151  10  2  , 
3,350    3    4.. 
3,973  12    6  .  . 

The   Report   ends 


1836.. 
1837.., 
1838.. 


April,  1834 ;  and  it  appearing  from  these  accounts 
that  such  fees  for  some  years  past  have  been  more 
than  sufficient  to  pay  the  stipulated  salaries  of 
these  officers,  together  with  the  charges  and  ex- 
penses of  their  office,  the  sub-committee  are  of 
opinion,  as  no  charge  was  now  made  on  the 
corporation,  that  it  was  unnecessary  to  inquire 
further  at  present  into  the  amount  of  such  fees, 
and  to  consider  and  report  upon  any  regulations 
to  be  observed  in  the  discharge  of  the  duties  of 
the  office  of  secondary. 

*'  But  it  appearing  that  one  of  the  sources  of, 
fees  received  by  the  secondaries  arose  from  the  j 
trial  of  referred  issues  from  the  superior  courts ! 
under  the  provision  of  the  3rd  and  4th  of| 
\Vm.  IV.,  cap.  42,  the  sub-committee  directed 


'•jR.  Taylor, 
A.  Galloway, 
W.  A.  Peacock, 
J.  Davies, 
W.  Johnson, 


R.  Thomas, 
H.  De  Jersey, 

W.  H.  ASHURST, 

R.  Obbaed." 


NEW  METROPOLITAN  POLICE  ACT. 

2&3Vict.  CAP.  XLVIL 
An  Act  for  further  improving  the  Police  in 
and  near  the  Metropolis, — [17^/*  August, 
1839.] 

(Continued  from  p.  336.) 

VI.  And  be  it  enacted,  that  it  shall  be  lawful 


for  the  Lord  High  Treasurer  or  three  or  more 
Mr.  Arabin,  the  judge^  of  the  Sheriffs'  Court  Commissioners  of  her  Majesty's  treasury,  by 
(before  whom  such  issues  are  also  tried),  and  i  warrant  under  their  hands  and  seals,  to  direct  the 


the  secondaries  to  make  returns  in  writing  of  the 
number  of  issues  referred  to  them  durino;  the  last 
year  respectively,  with  the  fees  and  charges 
thereon ;  and  having  received  the  same,  it  ap- 
peared that  before  Mr.  Arabin  the  number  of 
cases  entered  was  133,  of  which  105  were  tried 
before  him  and  28  withdrawn,  and  that  the 
charges  upon  such  cases  tried  amounted  to 
17s.  1  Od. ;  and  that  before  the  secondaries  the 
number  of  cases  referred  was  235,  of  which  177 
were  tried  before  them  and  58  withdrawn,  and 
that  the  fees  and  charges  upon  each  case  tried 
amounted  to  1  /.  1  '3s, ;  and  that  upon  each  case 
withdrawn,  the  secondaries  received  the  sum 
of  45." 

The  Report,  after  referring  to  the  evidence  of 
Mr.  Arabin  on  the  subject,  stated  that  the  sub- 
committee were  of  opinion  that  it  was  deserving 
of  consideration  whether  the  fees  in  both  courts 


issue  out  of  the  consolidated  fund  of  Great  Bri- 
tain and  Ireland  to  the  receiver  of  the  Metropo- 
litan Police  district  of  a  yearly  sum,  not  greater 
than  twenty  thousand  pounds,  free  of  all  rates, 
taxes,  and  impositions,  for  defraying  the  in- 
creased chaise  of  the  establishment  of  the  Me- 
tropolitan Police  force  by  reason  of  that  force 
being  required  to  perform  the  duties  heretofore 
performed  by  the  horse-patrol  and  by  the  sur- 
veyors and  constables  of  the  Thames  Police,  and 
also  the  issue  of  such  further  sum  as  shall  be 
needed  for  the  payment  of  the  superannuation 
allowances  of  such  surveyors  and  constables  as 
have  been  superannuated  under  the  provisions  of 
an  act  passed  in  the  third  year  of  the  reign  of 
King  George  the  Fourth,  or  any  subsequent 
Act  for  the  more  effectual  administration  of  the 
office  of  a  Justice  of  the  peace  in  and  near  the 
metropolis,  or  who  may  nereafter  become  enti- 
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tied   to  superannuation   allowances  under    the 
provisions  of  any  such  Act. 

VII.  And  be  it  enacted,  that  it  shall  be  law- 
ful for  the  said  Comtnissiouers  to  administer  to 
any  constable  belonging  to  the  Metropolitan  Po- 
lice force  an  oath  to  execute  the  office  of  con- 
stable within  the  royal  palaces  of  her  Majesty 
and  ten  miles  thereof;  and  every  constable  who 
shall  be  so  sworn  shall  have  the  powers  and  pri- 
vileges of  a  constable  within  the  said  royal  pa- 
laces and  ten  miles  thereof. 

VII  I.  And  be  it  enacted,  that  it  shall  be  law- 
ful for  the  said  Commissioners  of  Police,  if  they 
sliall  think  fit,  on  the  application  of  any  person 
or  persons  showing  the  necessity  thereof,  to  ap- 
point and  swear  any  additional  number  of  con- 
stables to  keep  the  peace  at  any  place  within 
the  Metropolitan  Police  district,  at  the  charge  of 
the  person  or  persons  by  whom  the  application 
shall  be  made,  but  subject  to  the  orders  of  the 
said  Commissioners,  and  for  such  time  as  they 
shall  think  fit;  and  every  such  constable  shall, 
have  all  the  powers,  privileges,  and  duties  of 
other  constables  belonging  'to  the  Metropolitan 
Police  force :  provided  always,  that  it  shall  be 
lawful  for  the  person  or  persons  on  whose  appli- 
cation such  appointment  shall  have  been  made, 
upon  giving  one  calendar  month's  notice  in 
writing  to  the  Commissioners,  to  require  that  the 
constables  so  appointed  shall  be  discontinued, 
and  thereupon  the  Commissioners  shall  discon- 
tinue such  additional  constables ;  and  all  monies 
received  on  account  of  any  such  additional  con- 
stables shall  be  paid  to  the  receiver  of  the  Metro- 
politan Police,  and  shall  be  accounted  for  by 
him  in  like  manner  as  other  monies  receivable  by 
him. 

IX.  And  be  it  enacted,  that,  in  addition  to 
the  returns  relating  to  the  Metropolitan  Police 
which  by  former  acts  are  required  to  be  laid  an- 
nually before  Parliament,  there  shall  also  be 
laid  annually  before  both  Houses  of  Parliament, 
together  with  such  returns,  a  statement  of  the 
total  number  of  persons  belonging  to  the  Metro- 
politan Police  force  on  the  first  day  of  January 
of  the  year  in  which  each  return  is  laid  before 
Parliament,  distinguishing  the  number  of  per- 
sons in  each  class  or  rank  of  such  force,  with  the 
salaries  and  allowances  enjoyed  by  each  class. 

X.  And,  be  it  enacted,  that  no  toll  shall  be 
demanded  or  taken  on  any  turnpike -road  or 
bridge  for  any  horse  or  police  van  passing  along 
such  road  or  bridge  in  the  service  of  the  Metro- 
politan police,  provided  that  the  rider  of  such 
horse  or  driver  of  .such  van  shall  have  his  dress 
and  accoutrements  according  to  the  regulations  of 
the  Police  force  at  the  time  of  claiming  the  eX' 
emption;  and  every  person  who  shall  fraudu- 
lently claim  to  take  the  benefit  of  the  exemption 
from  toll  herein  contained,  not  being  lawfully 


entitled  thereunto,  shall  for  every  soch  offence  be 
liable  to  a  penalty  not  more  than  five  pounds ; 
and  in  all  such  cases  the  proof  of  exemption  shall 
be  upon  the  person  claiming  the  same. 

XL  And  be  it  enacted,  that  the  said  Com- 
missioners of  Police  shall  take  care  that  a  suffi- 
cient number  of  constables  belonging  to  the 
Metropolitan  police  force  shall  be  in  attendance 
upon  every  Magistrate  sitting  at  any  Police  court 
within  the  limits  of  the  Metropolitan  Police  dis- 
trict, and  at  every  other  criminal  court  holdea 
within  the  said  district,  for  the  purpose  of  execut- 
ing such  summonses  and  warraots  as  may  be 
directed  to  them. 

XII.  And  be  it  enacted,  (bat  after  the  passixig 
of  this  Act  all  suromouses  and  warrants  to  be 
issued  in  any  criminal  proceeding  within  the 
said  district,  shall  be  served  and  executed  by  a 
constable  of  the  Metropolitan  Police  force,  and 
by  none  other. 

XIII.  And  be  it  enacted,  that  when  any  war- 
rant shall  be  directed  or  delivered  to  any  of  the 
said  constables,  unless  it  be  necessary  for  the  doe 
execution  thereof  that  such  warrant  be  executed 
without  delay,  the  constable  shall  deliver  the 
same  to  the  superintendent  or  other  his  superior 
officer  belonging  to  the  Metropolitan  Pohce 
force,  who  shall  appoint,  by  indorsement  thereoa, 
one  or  more  constables  to  execute  the  saoie; 
and  every  constable  whose  name  shall  be  so  in- 
dorsed shall  have  the  same  powers,  privileges, 
and  protections  for  and  in  the  execution  of  such 
warrant  as  if  the  same  had  been  originally  di- 
rected to  him  or  them  by  name. 

XIV.  And  be  it  enacted,  that  every  consubtf 
who  shall  be  guilty  of  any  neglect  or  violation  of 
duty  in  his  office  of  constable  shall  be  liable  to  s 
penalty  not  more  than  ten  pounds,  the  amount 
pf  which  penalty  may  be  deducted  from  anj 
salary  then  due  to  such  offender,  or,  in  the  dk- 
cretion  of  the  Magistrate,  may  be  imprisoecd, 
with  or  without  hard  labour,  for  any  time  do( 
more  than  one  calendar  month. 

XV.  And  be  it  enacted,  that  no  constable  be- 
longing  to  the  Metropolitan  Police  force  shall  be 
at  liberty  to  resign  his  office,  or  to  withdraw  bis- 
self  from  the  duties  thereof,  unless  expressly  al- 
lowed so  to  do,  in  writing,  by  the  superinteedeo: 
under  whom  he  may  be  placed,  or  unless  be 
shall  give  to  such  superintendent  one  caien^" 
month's  notice  of  his  intention  ;  and  eveiy  coo- 
stable  who  shall  so  resign  o#  withdraw  himseif 
without  such  leave  or  notice  shall  be  liable  to 
forfeit  all  arrears  of  pay  then  due  to  him  or  to  * 
penalty  not  more  than  five  pounds. 

XVI.  And  be  it  enacted,  that  every  ooostabk 
belonging  to  the  Metropolitan  P<^ice  force  who 
shall  be  dismissed  from  or  shall  cesae  to  hold 
and  exercise  his  office,  and  who  shall  aot  foctb- 
with  deliver  over  all  the  dotfaii^  { 
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appointments,  and  other  necessaries  which  may 
have  been  supplied  to  him  for  the  execution  of 
his  duty,  to  the  superintendent,  or  to  such  per- 
son and  at  such  time  and  place  as  shall  he  di- 
rected by  the  said  superintendent^  shall  be  liable 
to  imprisonment,  with  or  without  hard  labour, 
for  any  time  not  exceeding  one  calendar  month  ; 
and  it  shall  be  lawful  for  any  Justice  of  the 
peace  to  issue  his  warrant  to  search  for  and  seize 
to  the  use  of  her  Majesty  all  the  clothing,  ac- 
coutrements, appointments,  and  other  necessaries 
which  shall  not  be  so  delivered  over,  wherever 
the  same  may  be  found. 

XVII.  And  be  it  enacted,  that  every  person, 
not  being  a  constable  of  the  Metropolitan  Police 
force,  who  shall  have  in  his  possession  any  arti- 
ticle  being  part  of  the  clothing,  accoutrements, 
or  appointments  supplied  to  any  such  constable, 
and  who  shall  not  be  able  satisfactorily  to  ac>- 
count  for  his  possession  thereof,  or  who  shall  put 
on  the  dress,  or  take  the  name,  designation ,  or 
character  of  any  person  appointed  as  such  con- 
stable, for  the  purpose  of  thereby  obtaining  ad- 
mission into  any  house  or  other  place,  or  of  do- 
ing or  procuring  to  be  done  any  Act  which  such 
person  would  not  be  entitled  to  do  or  procure  to 
be  done  of  his  own  authority,  or  for  any  other 
unlawful  purpose,  shall,  in  addition  to  any  other 
punishment  to  which  he  may  be  liable  for  such 
offence,  be  liable  to  a  penalty  not  more  than  ten 
pounds. 

XVIII.  And  be  it  enacted,  that  every  person 
who  shall  assault  or  resist  any  person  belonging 
to  the  Metropolitan  Police  force  in  the  execution 
of  his  ducy,  or  who  shall  aid  or  incite  any  person 
so  to  assault  or  resist,  shall  far  every  such  offence 
be  liable  to  a  penalty  not  more  than  five  pounds, 
or,  in  the  discretion  of  the  Magistrate  before 
whom  he  shall  be  convicted,  may  be  imprisoned 
for  any  time  not  more  than  one  calendar  month 

XIX.  And  be  it  enacted,  that  no  office  or 
employment  in  the  Metropolitan  Police  force 
shall  prevent  the  holder  thereot  from  receiving 
any  half-pay  to  which,  if  he  did  not  hold  such 
office  or  employment,  he  might  be  or  become 
entitled. 

XX.  And  be  it  enacted,  that,  instead  of  the 
salary  heretofore  payable  to  the  said  Commis- 
sioners of  Police,  it  shall  be  lawful  for  her  Ma- 
je>ty  to  direct  that  a  salary  not  exceeding  the 
rate  of  twelve  hundred  pounds  by  the  year  shall 
be  paid  quarterly  to  each  of  the  said  Commis- 
sioners out  of  the  consolidated  fund  of  the 
Uniied  Kingdom  of  Great  Britain  and  Ireland. 

XXI.  And  be  it  declared  and  enacted,  that  the 
said  Commissioners  of  Police,  and  also  the 
surgeon,  receiver,  and  clerks,  employed  in  the 
Metropolitan  Police  office,  are  within  the  provi- 
sions of  an  Act  passed  m  the  fifth  year  of  the 
reign  of  his  late  Majesty,  intituled  *'  An  Act  to 


alter,  amend,  and  consolidate  the  laws  for  regu- 
lating the  pensions,  compensations,  and  allow- 
ances to  be  made  to  persons  in  respect  of  their 
having  held  civil  offices  in  his  Majesty's  service  ;'* 
and  that  the  clerks  and  officers  who  were  ap- 
pointed to  the  said  office  in  the  year  one  thousand 
eight  hundred  and  twenty-nine  shall  be  deemed 
to  have  been  employed  therein  before  the  fourth 
day  of  August  in  that  year. 

XXII.  And  be  it  enacted,  that  there  shall  be 
deducted  from  the  pay  of  every  constable  belong- 
ing to  the  Metropolitan  Police  force  a  sum  after 
such  yearly  rate  as  the  Secretary  of  State  shall 
direct,  not  being  a  greater  rate  than  two  pounds 
ten  shillings  in  a  hundred  pounds,  which  sum  so 
deducted,  and  also  the  monies  accruing  from  stop- 
pages from  any  of  the  said  constables  during 
sickness,  and  fines  imposed  upon  any  of  the  said 
constables  for  misconduct,  and  from  any  portion 
of  the  fines  imposed  by  any  Magistrate  upon 
drunken  persons,  or  for  assaults  upon  police 
constables,  as  shall  be  directed  to  be  paid  to  the 
receiver  for  the  benefit  of  this  fund^  and  all  mo*- 
nies  arising  from  the  sale  of  worn  or  cast  clothing 
supplied  for  the  use  of  the  police,  shall  from 
time  to  time  be  invested  in  government  stock  by 
and  in  the  name  of  the  receiver,  and  the  interest 
and  dividends  thereof,  or  so  much  of  the  same 
as  shall  not  be  required  for  the  purpose  herein-^ 
after  mentioned,  shall  likewise  be  invested  in 
such  stock,  and  accumulate  so  as  to  form  a  fund 
to  be  called  "  The  Police  Superannuation  Fund,'* 
and  shall  be  applied  from  time  to  time  for  pay- 
ment of  such  superannuation  or  retiring  allow- 
ances or  gratuities  as  may  be  ordered  by  the  Se- 
cretary of  State  at  any  time  to  any  of  the  said 
constables  as  hereinafter  provided. 

XXIII.  And  be  it  enacted,  that  it  shall  be 
lawful  for  the  Secretary  of  State  to  order  that 
any  of  the  said  constables  may  be  superannuated, 
and  receive  thereupon  out  of  the  Police  superan- 
nuation fund  a  yearly  allowance,  subject  to  the 
following  conditions,  and  not  exceeding  the  fol- 
lowing proportions :  that  is  to  say,  if  he  shall 
have  served  with  diligence  and  fidelity  for  fifteen 
years,  and  less  than  twenty  years,  an  annual  sum 
not  more  than  half  his  pay ;  if  for  twenty  years, 
or  upwards  an  annual  sum  not  more  than  two- 
thirds  of  his  pay ;  provided,  that  if  he  shall  be 
under  sixty  years  of  age  it  shall  not  be  lawful  to 
grant  any  such  allowance,  unless  upon  the  cer- 
tificate of  the  said  Commissioners  of  PoHce  that 
he  is  incapable,  from  infirmity  of  mind  or  body, 
to  discharge  the  duties  of  his  office ;  provided 
also,  that  if  any  constable  shall  be  disabled  by 
any  wound  or  injury  received  in  the  actual  execu- 
tion of  the  duty  of  his  office,  it  shall  be  lawful 
to  grant  to  him  any  allowance  not  more  than  the 
whole  of  his  pay ;  but  nothing  herein  contained 
shall  be  construed  to  entitle  any  constable  abso- 


Digitized  by 


Google 


3S0 


Nen  MetropdUtan  Police  Ad. 


lutely  to  any  superannuation  allowance,    or  to 
prevent  him  from  being  dismissed  without  super 
annuation  allowance. 

XXIV.  And  whereas  it  is  expedient  to  amend 
and  simplify  the  laws  now  in  force  relating  to  de- 
predations committed  on  the  River  Thames,  and 
in  the  docks  and  creeks  adjacent  thereto ;  be  it 
enacted,  that  from  the  passing  of  this  Act  an  Act 
passed  in  the  second  year  of  the  reign  of  King 
George  the  Third,  intituled  *'  An  Act  to  pre- 
vent  the  committing  of  thefts  and  frauds  by  per 
sons  navigating  bum-boats  and  other  boats  upon 
the  River  Thames,"  shall  be  repealed. 

XXV.  And  be  it  enacted,  that  from  the  first 
day  of  August  in  the  year  one  thousand  eight 
hundred  and  thirty-nine  every  person  who  shall 
use,  work,  or  navigate  any  boat  whatsoever  upon 
the  River  Thames  for  the  purpose  of  selling,  dis- 
posing of,  or  exposing  for  sale  to  and  amongst 
the  seamen  or  other  persons  employed  in  and 
about  any  of  the  ships  or  vessels  upon  the  said 
river  any  liquors,  slops,  or  other  articles  whatso- 
ever, between  London  Bridge  and  Limehouse 
Hole,  shall  be  deemed  to  keep  such  boat  for 
gain,  and  shall  be  within  all  the  provisions  of  an 
Act  passed  in  the  eighth  year  of  the  reign  of  his 
Majesty  King  George  the  Fourth,  intituled  ^<  An 
Act  for  the  better  regulation  of  the  watermen  and 
lightermen  on  the  River  Thames  between  Yant- 
let  Creek  and  Windsor,'*  concerning  persons  who 
keep,  within  the  limits  of  the  said  Act,  any  boat 
to  be  let  out  for  hire  or  gain. 

XXVI.  And  be  it  enacted,  that  every  person 
who  within  the  Metropolitan  Police  district  shall 
knowingly  take  in  exchange  from  any  seaman  or 
other  person,  not  being  the  owner  or  master  of 
any  vessel,  any  thing  belonging  to  any  vessel 
lying  in  the  River  Thames  or  in  any  of  the  docks 
or  creeks  adjacent  thereto,  or  any  part  of  the 
cargo  of  any  such  vessel,  or  any  stores  or  articles 
in  charge  of  the  owner  or  master  of  any  such 
vessel,  shall  be  deemed  guilty  of  a  misdemeanor. 

XXVII .  And  be  it  enacted,  that  every  person 
who  shall  unla\vfully  cut,  damage,  or  destroy  any 
of  the  ropes,  cables,  cordage,  Uckle,  headfasts, 
or  other  the  furniture  of  or  belonging  to  any  ship, 
boat,  or  vessel  lying  in  the  River  Thames  or  in 
any  of  the  docks  or  creeks  adjacent  thereto,  with 
intent  to  steal  or  otherwise  unlawfully  obtain  the 
same  or  any  part  thereof,  shall  be  deemed  guilty 
of  a  misdemeanor. 

XXVIII.  And  be  it  enacted,  that  it  shall  be 
lawful  for  any  constable  to  take  into  custody 
every  person  who,  for  the  purpose  of  preventing 
the  seizure  or  discovery  of  any  materials,  furni- 
ture, stores,  or  merchandize  belonging  to  or  hav- 
ing been  part  of  the  cargo  of  any  ship,  boat,  or 
vessel  lying  in  the  River  Thames  or  the  docks  or 
creeks  adjacent  thereto,  or  of  any  other  articles 
unlavTfully  obtained  from  any  such  ship  or  vessel, 


shall  wilfully  let  fall  or  throw  into  the  river,  or  in 
any  other  manner  convey  away  from  any  ship, 
boat,  or  vessel,  wharf,  quay,  or  landing-place, 
any  such  article,  or  who  shall  be  accessary  to 
any  such  offence,  and  also  to  seize  and  deuiii 
any  boat  in  which  such  person  shall  be  found  or 
out  of  which  any  article  shall  be  let  so  &!!, 
thrown,  or  conveyed  away ;  and  every  such  per* 
son  shall  be  deemed  guilty  of  a  misdemeanor. 

XXIX.  And  be  it  enacted,  that  every  penoD 
who,  for  the  purpose  of  protecting  or  preventing 
any  thing  whatsoever  firom  being  seized  within 
the  Metropolitan  Police  district  on  suspicion  of 
its  being  stolen  or  otherwise  unlawfully  obtained, 
or  of  preventing  the  same  from  being  produced 
or  made  to  serve  as  evidence  concerning  anv 
felony  or  misdemeanor  committed  or  supp<^  to 
be  committed  within  the  Metropolitan  Police  dis- 
trict, shall  frame  or  cause  to  be  framed  any  bill  of 
parcels  containing  any  false  statement  in  regard  to 
the  name  or  abode  of  any  alleged  vendor,  the  quan- 
tity or  quality  of  any  such  thing,  the  place  vhence 
or  the  conveyance  by  which  the  same  was  furnish- 
ed, the  price  agreed  upon  or  charged  for  the  sane, 
or  any  other  particular,  knowing  such  statement 
to  be  false,  or  who  shall  fraudulently  produce 
such  bill  of  parcels  knowing  the  same  to  have 
been  fraudulently  framed,  shall  be  deemed  guiltj 
of  a  misdemeanor, 

XXX.  And  be  it  enacted,  that  every  person 
who  shall  be  found  within  the  Metropoliun  Po- 

I  lice  district  in  or  upon  any  canal,  dock,  warehouse, 
wharf,  quay,  or  bank,  or  on  board  any  ship  cr 
vessel,  having  in  his  or  her  possession  any  tube 
or  other  instrument  for  the  purpose  of  unlawfull) 
obtaining  any  wine,  spirits,  or  other  liquors,  cr 
having  in  his  or  her  possession  any  skin,  blad- 
der, or  other  material  or  utensil  for  the  purpose 
of  unlawfully  secreting  or  carrying  away  any 
such  wine,  spirits,  or  other  liquors,  and  any  per- 
son who  shall  attempt  unlawfully  to  obtain  aor 
such  wine,  spirits,  or  other  liquors,  shall  be 
deemed  guilty  of  a  misdemeanor. 

XXXI.  And  be  it  enacted,  that  every  pcRoc 
who  shall,  within  the  Metropolitan  Police  dis- 
trict, bore,  pierce,  break,  cut  open,  or  otherrse 
injure  any  cask,  box,  or  package  containing  wine, 
spirits,  or  other  liquors,  on  bcMird  any  ship,  boat, 
or  vessel,  or  in  or  upon  any  warehouse,  wharf, 
quay,  or  bank,  with  mtent  feloniously  to  steal  or 
otherwise  unlawfully  obtain  any  part  of  the  coo- 
tents  thereof,  or  who  shall  unlawfully  drink  or 
wilfully  spill  or  allow  to  run  to  waste  any  part  of 
the  contents  thereof,  shall  be  deemed  guilty  of  a 
misdemeanor. 

XXXII.  And  be  it  enacted,  that  every  pen«s 
who  shall,  within  the  Metropolitan  Police  dis- 
trict, wilfully  cause  to  be  broken,  pierced,  started, 
cut,  torn,  or  otherwise  injured,  any  ovk,  chest. 
bag,  or  other  package  containing  or  prepa/eu  i<^ 
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containing  any  goods  while  on  board  of  any 
barge,  lighter,  or  other  craft  lying  in  the  said 
river,  or  any  dock,  creek,  quay,  wharf,  or  Ian  ding- 
place  adjacent  to  the  same,  or  in  the  way  to  or 
from  any  warehouse,  with  intent  that  the  contents 
of  such  package  or  any  part  thereof  may  be 
spilled  or  dropped  from  such  package,  shdl  be 
deemed  guilty  of  a  misdemeanor. 

XXXIII.  And  be  it  enacted,  that  any  super- 
intendent or  inspector  belonging  to  the  Metro- 
politan Police  force  shall  have  power,  by  virtue 
of  his  office,  to  enter  at  all  times,  with  such 
constables  as  he  shall  think  necessary,  as  well  by 
night  as  by  day,  into  and  upon  every  ship,  boat, 
or  other  vessel  (not  being  then  actually  employed 
in  her  Majesty's  service)  lying  in  the  said  river 
or  creeks,  or  in  any  dock  or  docks  thereto 
adjacent,  and  into  every  part  of  every  such  vessel, 
for  the  purpose  of  inspecting  and  upon  occasion 
directing  the  conduct  of  any  constable  who  may 
be  stationed  on  board  of  any  such  vessel,  and  of 
inspecting  and  observing  the  conduct  of  all  other 
persons  who  shall  be  employed  on  board  of  any 
such  vessel  in  or  about  the  lading  or  unlading 
thereof,  as  the  case  may  be,  and  for  the  purpose ' 
of  taking  all  such  measures  as  may  be  necessary  | 
for  providing  against  fire  and  other  accidents,  and 
preserving  peace  and  good  order  on  board  of  any  \ 
such  vessel,  and  for  the  effectual  prevention  orj 
detection  of  any  felonies  or  misdemeanors. 

XXXI V.  And  be  it  enacted,  that  it  shall  be 
lawful  for  every  superintendent,  inspector,  or 
Serjeant  belonging  to  the  Metropolitan  Police 
force,  having  just  cause  to  suspect  that  any  felony 
has  been  or  is  about  to  be  committed  in  or  on 
board  of  any  ship,  boat,  or  other  vessel  lying  in 
the  said  rfver,  docks,  or  creeks,  to  enter  at  all 
times,  as  well  by  night  as  by  day,  into  and  upon 
every  such  ship,  boat,  or  other  vessel,  and  therein 
to  take  all  necessary  measures  for  the  effectual 
prevention  or  detection  of  all  felonies  which  he 
has  just  cause  to  suspect  to  have  been  or  to  be 
about  to  be  committed  in  or  upon  the  said  river, 
docks,  or  creeks,  and  to  take  into  custody  all 
persons  suspected  of  being  concerned  in  such 
felonies,  and  also  to  take  chaige  of  all  property 
so  suspected  to  be  stolen. 

XXXV.  And  be  it  enacted,  that  it  shall  be 
lawful  for  every  superintendent  or  inspector  be- 
longing to  the  Metropolitan  Police  force,  with 
such  constables  as  he  shall  think  necessary,  at 
any  time  between  sun-rising  and  sun-setting,  to 
enter  any  ship,  boat,  or  vessel  (except  her  Ma- 
jesty's ships)  in  the  said  river,  docks,  and  creeks, 
and  to  search  the  same  for  unlawful  quantities  of 
gunpowder,  and  also  to  exercise  the  same  powers 
of  seizing,  removing  to  proper  places,  and  de- 
taining all  such  unlawful  quantities  of  gunpowder 
found  on  board  any  such  ship,  boat,  or  vessel, 
and  the  barrels  or  other  packages  in  which  such 
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gunpowder  shall  be,  as  are  given  to  persons 
searching  for  unlawful  quantities  of  gunpowder 
under  the  warrant  of  a  justice  by  virtue  of  an 
Act  passed  in  the  twelfth  year  of  the  reign  of 
King  George  the  Third,  intituled  '^  An  Act  to 
regulate  the  making,  keeping,  and  carriage  of 
gunpowder  within  Great  Britain,  and  to  repeal 
the  laws  heretofore  made  for  any  of  those  pur- 


XXXVI.  And  be  it  enacted,  that  every  master 
or  commander  or  other  officer  of  any  ship,  boat, 
or  vessel  (except  her  Majesty's  ships),  who,  while 
such  ship  or  vessel  shall  lie  or  be  in  the  river 
Thames  between  Westminster  Bridge  and  Black- 
wall,  keep  any  gun  on  board  such  ship,  boat,  or 
vessel  shotted  or  loaded  with  ball,  or  cause  or 
permit  to  be  fired  any  gun  on  board  such  ship, 
boat,  or  vessel  before  sun-rising  or  after  sun- 
settiog,  shall  be  liable  for  every  gun  so  kept 
shotted  or  loaded  to  a  penalty  of  ^ve  shillings, 
and  for  every  gun  so  fired  shall  be  liable  to  a 
penalty  of  ten  shillings. 

XXXVII.  And  be  it  enacted,  that  every 
master  or  commander  or  other  officer  of  any  such 
ship,  boat,  or  vessel,  or  any  other  person  on  board 
of  the  same,  who,  while  such  ship,  boat,  or 
vessel  shall  lie  in  the  said  river  between  West- 
minster Bridge  and  Blackwall,  shall  heat  or  melt, 
or  cause  or  permit  to  be  heated  or  melted,  on 
board  such  ship,  boat,  or  vessel,  any  pitch,  tar, 
rosin,  grease,  tallow,  oil,  or  other  combustible 
matter,  shall  for  every  such  offence  be  liable  to  a 
penalty  not  more  than  fixe  pounds. 

XJlXVIII.  And  be  it  enacted,  that  the  busi- 
ness and  amusements  of  all  fairs  holden  within 
the  Metropolitan  Police  district  shall  cease  at 
the  hour  of  eleven  in  the  evening,  and  shall  not 
begin  earlier  than  the  hour  of  six  in  the  morning; 
and  that  if  any  house,  room,  booth,  standing, 
tent,  caravan,  waggon,  or  other  place  shall,  during 
the  continuance  of  any  such  fair,  be  open  within 
the  hours  of  eleven  in  the  evening  and  six  in  the 
morning,  for  any  purpose  of  business  or  amuse- 
ment, in  the  place  where  such  fair  shall  be 
holden,  it  shall  be  lawful  for  any  constable  to 
take  into  custody  the  person  having  the  care  or 
management  thereof,  and  also  every  person  being 
therein  who  shall  not  quit  the  same  forthwith 
upon  being  bidden  by  such  constable  so  to  do ; 
and  the  person  so  then  having  the  care  or 
management  of  any  such  house,  room,  booth, 
standing,  tent,  caravan,  waggon,  or  other  place 
shall  be  liable  to  a  penalty  not  more  than  Bye 
pounds,  and  every  person  convicted  of  having 
been  therein,  and  of  not  having  quitted  the  same 
forthwith  upon  being  bidden  by  a  constable  so 
to  do,  shall  be  liable  to  a  penalty  not  more  than 
forty  shillings. 


(To  be  continued.) 
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LEX  LOCI  DOMICILII. 

Part  II. 

As  to  tbe  manner  in  which  instniments, 
execnted  in  England  by  a  domiciled  Engluk- 
marif  are  to  be  construed  and  dealt  with  in 
respect  of  evidence  by  a  Scotch  Court,  in  so 
far  as  these  instruments  relate  to  the  distri- 
bution of  personal  property^  situated  within 
the  territory  of  Scotland. 

Law  of  Etidxncb  in  these  cases. 

Whkthsb  the  English  Rulb  of  Con- 
struction is  to  be  applied  ? 

Whetbeb  the  English  Rulb  of  Eyi- 
DENCB  is  to  be  applied  ? 

The  SuBTLBTiBS  of  the  English  Law  of 
£xBCUTORT  Dbyisbs,  140  Casbs  I 

(Cantiiwedjromp.  338.) 
TN  further  illustration  of  the  opinion  we 
have  ventured  upon  this  intricate  subject, 
and  which  becomes  the  more  necessary, 
seeing  that  wb  stand  alonb, — we  take  the 
following  argument  between  LardBrougham 
and  Dr.  Lushingtan^  which  took  place  in 
the  House  of  Lords  at  the  hearing  of  Yates 
Vm  Thonwmia),  Lord  Brougham  oh^weA 
— In  England  we  should  have  some  diffi- 
culty in  admitting  the  wills  in  evidence — I 
do  not  know  how  the  practice  is  in  Scotland, 
—-bow  could  any  Court,  before  which  this 
[question  should  have  arisen,  have  access  to 

(a)  See  Clarke  and  Fin.  669. 
Vol.  II. 


those  two  instruments?  By  the  laws  of 
evidence  in  England,  where  the  personalty 
is  in  question,  you  cannot  produce  the  will 
itself  for  any  purpose  of  a  civil  action,  and 
prove  the  testator's  hand-writing  by  the 
attesting  witnesses ;  that  could  not  be  given 
in  evidence ;  it  could  not  get  to  the  Court ; 
the  only  evidence  is  the  probate,  unless  on 
certain  issues,  such  as  a  question  of  sanity, 
for  instance,  or  a  collateral  question;  but 
for  no  testamentary  purpose,  as  I  apprehend, 
could  the  will  be  produced.  I  do  not  say 
that  is  the  Scotch  Law  of  evidence ;  but  it 
does  not  follow  that  the  case  is  to  be  decided 
by  English  Law.  It  may  be  that  the  Scotch 
Courts,  acting  as  Scotch  Courts,  with  re- 
spect to  Scotch  property,  must  decide  by  the 
Scotch  Law.  These  are  feelers,  by  which 
they  are  to  arrive  at  their  point,  though  the 
general  principle  would  be,  that  the  English 
Law  is  to  prevail. 

Dr.  Lushington  said, — I  submit  that  the 
will  of  a  person  domiciled  in  England,  made 
according  to  the  law  of  Englaiul,  governs  the 
distribution  of  the  testator's  personal  estate 
all  over  theworUL—Anttrtiiher  v.  Chalmere, 
(2Sim.l.) 

Lord  Brougham.^The  law  of  England 
must  be  looked  to  for  the  lex  domicilii,  for 
the  construction  as  well  as  the  effect  of  a 
will,  and  Sib  John  Lbach's  decision  in 
Anstruther  v.  Chalmers  would  be  a  grave 
authority  to  show  it.  was  so ;  but  as  this  was 
a  Scotch  estate,  it  might  be  a  question, 
2a 
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under  the  law  of  Scotland,  whether,  in  con-l 
struing  an  English  made  instrument,  though 
the  party  was  a  domiciled  Englishman,  upon 
u  personal  matter,  you  were  not  to  look  to 
the  rules  of  the  law  of  Scotland.  I  feel 
some  difficulty  as  to  that  question  ;  the  law 
of  Scotland  knows  nothing  of  ordinary  ex- 
ecutory devises ;  they  have  one  chapter  that 
comes  near  them — the  doctrine  of  list  deli- 
veries on  general  failure  of  issue  \  but  the 
subtleties  of  our  law  of  executory  devises 
they  know  nothing  of;  it  is  one  of  the  nicest 
points  in  the  English  law,  upon  the  effect  of 
all  those  sixty-four  cases  often  mentioned  in 
Lord  Thurlow*s  time:  and  I  asked  Jfr, 
Preston  a  few  days  ago  how  many  more  he 
could  shew  me,  and  he  said  one  hundred  and 
forty! — A  domiciled  Englishman  in  Eng 
land  making  au  English  will,  according  to 
your  present  contention,  the  Scotch  Courts 
must  construe  that  English  will  according 
to  the  English  law  ;  but  supposing  he  limits 
a  chattel  personal,  say  some  Bank  stock 
made  personal  chattel  by  Act  of  Parliament, 
upon  a  general  failure  of  issue,  that  is  to  say, 
to  A.  B.  and  according  to  the  English  law, 
I  will  say,  with  remainder  to  C.  D. ;  the 
Scotch  would  say, — **whom  failing," — and 
if  C.  D.  should  die  without  issue,  or  without 
children,  then  over  to  E.  F.,  the  English  law 
would  then  raise  this  question,  must  it  be  to 
C.  D.  dying  without  issue  generally,  or  must 
the  bequest,  in  order  to  vest,  be  given  over 
to  E.  F.  if  C.  D.  dies,  without  having  issue 
living  at  the  time  of  his  death:  and  then 
you  go  into  all  the  general  learning,  to  show 
whether  it  is  a  gefiei-al  or  a  special  failure  of 
issue ;  in  the  one  case  an  executory  devise 
would  he  good;  in  tlie  other  had, 

I  am  inclined  to  think,  in  the  first  place, 
if  you  read  these  words,  without  going  out 
of  the  four  corners  of  this  paper,  and  with- 
out looking  into  the  cancelled  will,  it  con 
tains  a  sufficient  indication  and  a  declara- 
tion that  will  do.  "  Now  if  this  transaction 
should  not  be  closed  before  my  death,  J 
have,  in  a  separate  will,  which  respects  my 
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property  in  England^  directed  my  trustees  or 
executors  in  that  will"  what  they  shall  do. 
Supposing  it  had  been  so,  that  would  raise  a 
question  whether  you  had  a  right  to  travel 
out  of  this  instrument,  and  look  at  the  un- 
proved or  cancelled  will.  But  it  is  no  sucli 
thing  ;  the  deed  says  "  to  assign  or  indorse 
the  notes  or  receipts  of  the  Royal  Bank  to 
my  said  trustees."(a)  They  will  contend  on 
the  other  side,  that  this  is  a  sufficient  test^- 
menti  dictio,  without  travelling  out  of  this 
deed,  into  the  cancelled  will ;  aad  that  tbev 
do  not  require  the  cancelled  words,  la 
cases  with  respect  to  property  in  England,  it 
has  been  held,  that  reciting  and  referrvig  to 
a  thing  as  done  is  sufficient  though  it  ms 
never  done.  If  a  man  says,  "  I  have,  in  the 
first  part  of  my  will,  given  such  an  estate  to 
A,"  A.  shall  have  that  estate,  though  tk 
gift  is  not  contained  in  the  first  part  of  tic 
will. 

Dr.  Lushington.-^But  the  persons  ap- 
pointed to  do  the  act,  are  the  executor 
mentioned  in  that  instrument,  and  can  Toor 
Lordship  doubt,  that  if  the  testator  cancelled 
that  very  thing  that  appoints  them,  it  aU 
falls  to  the  ground  ? 

Lord  Brougham.'-l  will  tell  yoo  my  idea 
of  that.  If  by  a  valid  subsisting  will  ad- 
mitted to  probate,  a  man  gives  ^1000.  m 

A.  B.  whom  he  has  appointed  his  execbtor 
in  his  former  will,  and  if  he,  the  next  daj 
after  he  has  executed  that  instroment,  can- 
cels the  will  by  which  he  has  appointed  i 

B.  his  executor,  no  man  can  doubt  that,  air 
der  the  subsisting  will,  A.  B.  would  take  tlh^ 
•61000.  Suppose  A.  B.  is  not  mentionet:. 
but  the  testator  says,  "  I  hereby  give  tk 
person  I  have  appointed  my  executor  in  my 
will  made  on  such  a  day  ^1000."  and  neit 
day,  he  revokes  or  cancels  that  will.  Ma/ 
you  look  into  such  a  will  for  the  purpose  ii 
seeing  who  the  person  is?  For  that  wse^ 
the  question  to  which  we  must  come  in  Un- 
case, and  it  is  a  very  important o  ne  j  ««J  *^ 

(a)  Beeiatc,p.  9S3. 
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never  has  been  decided  jet,  either  in  this 
conntiy  or  in  Scotland,  tliat  if  the  law  of  the 
country  where  the  testator  liyes  and  dies  (his 
kx  domicilii)  is  to  regulate  the  disposition 
of  his  personal  property  under  the  will,  that 
law  is  also  to  regulate  the  construction  of 
the  will,  which  is  one  difficulty.    ITiat  point 
has  never  been  decided^  and  I  have  very  great 
doubts  ahout  it,  namely,  whether  the  Judges 
in  Scotland  must  not  only  take  the  English 
law  as  their  guide  in  the  construction  of  the 
will,  and  in  working  out  what  was  the  inten- 
tion of  the  testator,  but  whether  they  must 
also  take  the  technical  rules  of  the  English 
law  as  to  evidence  in  getting  to  the  case  in 
the  Scotdi  Court :  that  is  what  you  have  goi 
to  combat ;  and  I  have  great  doubts  about 
it,  I  must  say,  though  I  incline  to  the  opi- 
nion of  the  Judges  of  the  Court  below,  still 
I  am  very  far  from  thinking  it  so  very  clear 
a  case,  because  the  points  are  raised  for  the 
first  time,  viz.  Whether  the  English  rule  of 
construction  is  to  be  applied ;  and  secondly, 
whether  the  English  rule  of  evidence  is  to 
be  applied  ?     Both  those  questions  are  dis- 
tinctly raised  and  we  must  decide  them ; 
we  cannot  travel  to  a  decision  here  without 
deciding  those  questions,  and  yet  the  Judges 
below  never  seem  to  have  said  a  word  about 
them. 


PROBLEM  XXIII.— Vol.   2. 

Powers  appendant  to  a  Life  Estate. 

What  is  the  effect  of  Alienation  by  Tenant 
for  Life  upon  a  Power  appendant  to  the  Life 
Estate  ? 


TO   THE   EDITOR   OF   THE   LEGAL   GUIDE. 

ANSWER  TO  PROBLEM  21.  VOL.  II. 
MORTGAGES. 

In  WHAT  MANNER  AND  TO  WHAT  EXTENT  MAT 

Interest  due  on  a  Mortgage  Debt  by 
Agreement  inter  partes  be  converted 
INTO  Principal  and  carry  Interest. 

In  considering  this  subject,  it  is  of  impor- 
tance to  remember  that  the  Courts  of  Equity 


protect  with  peculiar  jealousy  the  debtor 
against  any  attempts  of  the  mortgagee  to 
take  advantage  of  the  debtor's  necessities  to 
impose  on  him  harsh  terms,  consequently  an 
agreement  entered  into  at  the  time  of  tlie 
loan  for  converting  interest  into  principal, 
from  time  to  time,  as  it  becomes  due,  is  con- 
sidered  oppressive,  unjust,  and  tending  to 
usury,  and  consequently  cannot  be  supported. 
The  following  rules  must  be  observed  to 
render  valid  any  agreement  inter  partes  con« 
verting  interest  into  principal : — 

Ist.  Interest  must  have  actually  accrued 
due,  as  it  then  becomes  a  debt,  and  removes 
every  objection  to  such  agreement;  it  must 
have  no  taint  of  extortion,  otherwise  equity 
will  interpose  for  the  relief  of  the  mortgagee, 
as  in  the  case  of  ThomhiU  v.  Evans^  2  Alk. 
330,  in  which  the  mortgagee  compelled  the 
mortgagor  to  account  every  six  months,  and 
convert  interest  into  principal  at  £&.  per 
cent, J  the  interest  reserved  in  the  deed  being 
£4.  \0s.  Lord  Hardwiche  decreed  that  the 
mortgagee  should  receive  interest  at  JE4.  \0s, 
only  for  such  arrears  of  interest  as,  by  agree- 
ment in  writing^  the  mortgagor  had  consented 
should  be  converted  into  principal. 

2ndly.  The  mortgage  duty  must  be  paid 
on  the  amount  of  interest  converted  into 
principal  by  agreement  inter  partes,  in  like 
manner  as  on  any  other  fresh  advance,  in 
which  light  Equity  considers  it;  but  inasmuch 
as  a  further  loan  made  by  a  mortgagee,  after 
a  notice  of  puisne  incumbrance,  is  not  allowed 
to  be  tacked,  but  must  be  postponed  to  that 
incumbrance,  it  follows  that  a  mortgagee 
shall  not  be  allowed  to  convert  interest  into 
principal^  as  against  a  subsequent  charge,  of 
which  he  had  notice  at  the  time  of  the  agree- 
ment. {Dighy  v.  CraggSj  Acab.  612. 2  Edqn. 
200.) 

3rdly.  The  conversion  of  interest  into 
principal  must  appear  by  the  manifest  in- 
tention of  the  mortgagor ;  it  is  not  sufficient 
that  an  account  be  stated  between  the  parties. 
As  a  general  proposition,  it  may  be  laid  down 
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thikt  the  agreement  that  the  interest  shall 
become  principal,  and  carry  interest,  must 
be  declared  by  writing  under  the  hands  of 
the  parties  {Branmv.Ba^khousey  1  P.Wms 
654.);  but  this -will  not  extend  to  the  case  of 
a  balance  on  a  banking  account^  which » bj 
the  custom  of  the  trade,  is  made  of  principal 
and  of  interest  turned  into  principal  by  sue* 
cessive  rests,  and  interest  on  such  interest. 
{Rufford  V.  Biggs,  5  Bussel,  346.)  (a.) 

In  the  caseof  Hofoardv.  Harris  (1  Vern 
190.),  Lord  Keeper  North  attempted  to  in 
troduce  as  a  general  principle,  that  as  to  so 
much  of  the  interest  as  was  reserved  in  the 
body  of  the  mortgage  deed,  it  should   be 
accounted  principal,  for  being  ascertained  by 
the  deed,  an  action  of  debt  would  lie  for  it; 
and  therefore  it  was  reasonable  there  should 
be  damages  given  for  the  non-payment  of 
the  money :  and  although  it  was  urged  there 
was  not  any  such  precedent  in  the  Court, 
and,  if  established,  every  scrivener  would 
reserve  all  his  interest  half-yearly,  from  time 
to  time,  so  long  as  the  money  should  be  con- 
tinued on  the  security,  which  would  be  to 
change  the  law  and  practice  of  the  Court, 
and  make  all  mortgagees  pay  interest  upon 
interest ;  yet  the  Lord  Keeper  said,  he  was 
clear  in  that  distinction  between  debt  and 
damages,   and  saw  no  inconvenience  that 
could  ensue ;  it  would  only  quicken  men  to 
pay  their  just  debts,  and  he  decreed  accord- 
ingly :  but  the  rule  so  attempted  to  be  intro- 
duced has  not  been  followed,  and  it  is  con- 
ceived its  establishment  would  have  had  the 
effisct  above  alluded  to— that  of  making  all 
mortgagors  pay  interest  upon  interest,  and 
might  have  been  the  means  of  oppression  on 
the  debtor.  (Coote  on  Mortgages^  p.  525.) 

H.  T.  D. 

{b)  We  advise  our  correspondent,  instead 
of  confining  his  attention  to  one  book  upon 
a  given  subject,  and  taking  for  granted  all  he 
may  happen  to  find  there,  to  look  up  the 
law  from  decided  cases  to  the  time  of  his 


writing — ^to  search  for  and  read  the  Reports. 
It  is  very  evident  that  in  answering  this 
Problem,  he    has  paid  more  attention  to 
**  Coote  upon  Mortgi^es,'*    than  to  any 
other  authority,  and  so  strong  has  be  pinned 
his  faith  to  that  work  for  the  correctneae  of 
his  answer,    that  he  has  even  copied  iU 
blunder,  (although  evidently  an  error  of  the 
press.)  He  has  given  us  the  law  as  it  stood  ii 
the  times  of  Atkyns,  Ambler,  P.  Williams, 
and  Vernon;  but  with  one  solitary  excep- 
tion, he  does  not  even  notice  the  modera 
doctrine,  or  acquaint  us  whetlier  that  re- 
mains the  same  as  it  was  a  century  back— 
and  even  that  solitary  exception  is  a  mere  re- 
ference to  a  case  that  does  not  exist— it  is 
certainly  correctly  copied  from  Coote  apoa 
Mortgages,  but  the  name  of  the  case  in  fact 
is  Rufford  Y,  Bishopf  and  not  Rufford  v. 
Biggs.     (See  5    Russell,  346.)    Had  be 
turned  his  attention   to  the  report  of  tliat 
case^  he  would  certainly    have  shewn  Sir 
John  Leach* s  opinion,  which  travels  thnmi^ 
the  old  decisions.  This  case  was  VLmortga^oJ 
land  to  bankers,  to  secure  a  current  bakncft 
and  his  Honor  said — "  It  is  very  trae  yo8 
cannot  in  the  ordinary  case  of  a  loan  of 
money,  secured  on  land,  stipulate  d  priori^ 
that  interest  shall  become   principal.    Tbc 
opinion  of  Lord   Comper,  in  the  case  of 
OssuUon  V.  Yarmouth,  (1  Salk.  449.)  thatasto 
mortgages,  an  agreement  to  convert  inter&t 
into  principal  af^er  it  is  due,  must  be  evinced 
by  writing,  may  admit  of  some  qnestioD. 
When  Lord  £ldon,  in  the  case  of  exparit 
Brown,  9  Ves.  J.  223.  where  he  decide* 
that  rests  may  be  made  between  merchaoLs 
afterwards  adds,  *  that  the  principle  canBO^ 
be  applied  to  a  real  security,'  I  must  uDde^ 
stand  him  to  be  speaking  of  a  common  mort- 
gage security,  or  loan  of  money.    It  being 
admitted,  that  the  mode  of  dealing  between 
these  parties  by  rests,  would,  because  it  is 
according  to  the  course  of  trade*  support  an 
action  at  law,  for  the  several  balances  re- 
ported due.    I  cannot  apprebqvl  ^  P^^* 
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pie  why,  in  such  case,  a  security  upon  land 
may  not  be  given  for  the  final  balance  which 
may  be  due  between  the  banker  and  his  cus- 
tomers.    I  have  looked  with  much  anxiety 
through  the    books    for    authority  on  this 
point,  and  I  have  fortunately  found  it  in  the 
case  of  Lord  Clements  ▼.  Latouehe,  1  B.  & 
Beatt]e,420.  in  which Zori2JI/ann^«affirmed 
this  mode  of  dealing  by  rests,  stating,  that 
the  principle  as  to  rests  in  common  mort- 
gages, was  not  applicable  to  the  case  when 
the  mortgage  was  made,  as  a  collateral  secu- 
rity for  the  balance  which  might  eventually 
be  due  from  the  customer  to  hb  banker.    It 
is  true,  that  in  that  case,  Lord  Manners  has 
given  annual  rests  only,  and  seems  to  tlirow 
some  doubt  upon  rests  at  a  shorter  period. 
Bat  it  is  admitted  here,  that  such  rests  are 
legal. — In  this  case,  rests  of  princii)al  and  in- 
terest had  been  made  yearly,  and  half  yearly, 
according  to  tlie  custom  of  the  trade.    There 
was  no  written  agreement.    See  also  Black- 
burn   V.   Warwick,  2   Tounge    and  Coll. 
Sackett   v.     Bassett,   4    Mad.    68.      The 
principle  upon  which  the  equitable  doctrine 
is  founded  is  this. — When  parties  who  are 
entitled  to  the  repayment  of  a  principal  sum, 
with  interest,  have  neglected  to  enforce  pay- 
ment of  the  interest,  that  was  their  own 
omission,  and  the  Court  leaves  them  to  take 
the  consequences  of  that  neglect,  and  will  not 
give  them  an  equity  founded  on  their  own 
laches.    This  rule  is  consistent  with  equity 
and  common  sense  \  but  there  is  no  good 
reason  why,  if  the  parties  settle  the  matter 
between  themselves^  and  the  one  party  gives 
time  to  the  other  for  payment  of  the  arrears, 
in  consideration  of  the  allowance  of  interest ' 
on  the  balance,  they  should  not  afterwards  be  \ 
compelled  to  abide  by  that  settlement,  but 
such  settlement  as  relates  to  the  conversion 
of  interest  into  principal,  will  not  afiect  sub- 
sequent incumbrances^such  conversion  being 
a.  further  advance  pro  tanto.     See  Digby  v, 
Craggs,  1  Ed.  ^MO,  ;  Harris  v.  Harris,  3 
Atk  722.    S6e  also  as  to  the  present  prac- 


Parliament.  357 

tice  of  the  Courts^  for  paying  principal,  in- 
terest, and  costs,  Whalton  v.  Cradock,  I 
Keene  969. ;  Brewin  v,  Austin,  2  id.  211. 
per  the  Master  of  the  IJoto— Bruere  r. 
Wharton,  7  Sim.  483.  per  the  Vice-Chan- 
cellar f  who  adheres  to  the  oldpraefiee. 

Editor. 


Smytrial  VarUamtiit. 


HOUSE  OF  COMMONS. 


Return  to  an  Order  of  the  Hon.  the  House  of 
Commons,  dated  the  9th  of  August  1839  (  for 
a  Return  of  the  Names  and  Titles  of  all  Bills, 
Private  as  well  as  Public,  which,  having  passed 
the  House  of  Commons  in  the  present  Ses* 
sion,  have  not  been  returned  from  the  other 
House  of  Parliament ;  also  of  all  Bills,  during 
the  same  period,  which,  having  been  returned 
from  the  other  House  of  Parliament  with  Al« 
terations,  have  been  afterwards  dissented  from 
and  dropped  in  the  House  of  Commons ;  with 
the  dates  at  which  such  Bills  passed  this 
House. 


PRIVATE  BILLS. 

A  Return  of  the  Names  and  Titles  of  all  Private 
Bills  which,  having  passed  the  House  of  Com« 
mons  in  the  present  Session,  have  not  been 
returned  from  the  other  House  of  Parliment. 
1.  Belper  Small  Debts. 
9.  Hatfield  (York)  Small  Debts. 

3.  Wirksworth  Small  Debts. 

4.  Halifax^  Huddersfield,  &c.  Small  Debts, 

No.  I. 
6.  Halifex,  Huddersfield,  &c.  Small  Debts, 

No.  2. 
6.  Norwich  Improvement, 
N  B.  There  has  been  no  private  bill  returned 
from  the  other  Hoqse  of  Parliament  with  altera- 
tions, and  afterwards  dissented  from  and  dropped 
iu  the  Huuie  of  Commons. 

EDWARD  JOHNSON. 

Private  Bill  Office,  House  of  Commons, 
August,  1839. 

PUBLIC  BILLS. 
A  Return  of  the  Names  and  Titles  of  all  Public 
Bills  which,  having  passed  the  House  of  Com- 
mons in  the  present  Session,  have  not  been 
returned  from  the  other  House  of  Parliament ; 
also  of  all  Bills,  during  the  same  period,  whieh, 
having  been  returned  from  the  other  Houte  of 
Parliament  with  Alterations,  have  been  after- 
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wards  dissented  from  and  dropped  in  the 
House  of  Commons  ;  with  the  dates  at  which 
such  Bills  passed  this  House. 
1. — Bills  which,  having  passed  the  House  of 
Commons,  in  the  preseot  Session,  have  not 
heen  returned  from  the  other  House  of  Parlia- 
ment. 

Read  Thini  Time  and  passed  in  the  House  of 
Commons : 

Admiralty  Court      ....  August  5 

Copyholds  Enfranchisement    .  July  3 

Clerks  of  the  Peace      .     .     .  June  10. 

Douhle  and  Trehle  Costs  .     •  June  1 0. 

Electors'  Removal  ....  June  27. 

High  Sheriffs*  Expenses  .     .  June  13. 
Joint  Tenants  Voting  (Ireland)  July  4. 

Inland  Warehousing    .     .     .  July  22. 

Register  of  Births,  &c      .     .  July  1 8 

Slave  Trade  (Portugal)      .     .  July  25. 

Sheep  Stealers  (Ireland)    .     •  August  2. 

2. — Bills  which,  having  been  returned  from  the 
the  other  House  of  Parliament  with  Altera- 
tions, have  been  afterwards  dissented  from  and 
dropped  in  the  House  of  Commons. 
Read  Third  Time  and  passed  in  the  House  of 
Commons. 

Bills  of  Exchange June  14 

Another  Bill  brought  in  and  passed. 
Municipal  Corporations  (Ireland)     July  15. 

VICE-CHANCELLOR'S  COURT.— June  21. 

Clouoh  v.  Lambert. 

Husband  and  Wifb  —  Dbeds  of  Separa- 
tion (a) — Whether  it  is  absolutely  neces- 
sary that  in  order  to  be  effective  these 
Deeds  should  contain  a  Covenant  by  the 
Trustees  to  indemnify  the  Husband  against 
the  Wife^s  debts,  or  that  the  Deed  should 
show  some  circumstances  on  which  a  decree 
of  divorce,  a  mensa  et  thoro  would  be  pro- 
nounced. 

In  this  case  a  deed  of  separation  had  been 
executed  by  the  plaintiff  and  the  late  Mr. 
Clough,  by  which  an  annuity  of  £100.  was  se- 
cured to  Mrs.  Clough  for  her  life,  and  was  vir- 
tually decided  a  few  days  ago  on  a  motion 
against  the  executors  for  payment  of  the  arrears 
of  the  annuity,  stood  in  the  paper  of  short  causes 
to-day.  The  learned  coansel  for  the  plaintiff 
asked  for  the  usual  decree  in  a  creditor's  bill 
against  the  executors. 

Mr.  Girdlestoney  for  the  exectitors,  sub- 
mitted the  deed  of  separation  was  one  to  which 
the  Court  could  not  give  efiect.     It  had  been 


frequently  regretted  by  different  judges  that  deeds 
of  separation  had  been  upheld  to  such  an  extent 
by  courts  both  of  law  and  equity,  but  it  was  uni- 
versally admitted  they  ought  to  contain  one  or 
two  ingredients  to  have  any  validity.  Eliber 
there  should  be  a  covenant  by  the  trustee  to 
indemnify  the  husband  against  the  debts  of  the 
wife,  or  some  circumstance  should  be  shown  on 
the  face  of  the  deed  on  which  a  decree  of  divorce 
a  mensd  et  thoro  would  be  pronounced  by  the 
Ecclesiastical  Courts.  Neither  of  these  circum- 
stances could  be  found  in  the  present  deed.  It 
contained  asimple  recital  that  unhappy  differences 
existed  between  the  parties,  and  that  they  agreed 
to  separate ;  the  husband  then  covenanted  not  to 
intermeddle  in  any  way  with  the  wife,  and  to  pay 
to  Johnson  (who  was  a  trustee  for  her)  an  annuity 
of  £100.,  being  at  liberty  to  deduct  the  amount 
of  any  debts  therefrom  that  might  be  recoTemi 
from  him  on  her  account.  This  was  all  the 
deed  contained »  without  either  of  the  circmn- 
stances  which  were  essential  to  give  it  validity  io 
this  Court. 

The  Vice-Chancellor  said,  nothing  had 
been  stated  to  induce  him  to  think  the  founda- 
tion of  the  deed  was  such  as  the  Court  could  not 
admit.  The  Court  could  not  presume  it  to  be 
invalid,  for  it  might  happen,  for  any  thing  be 
knew,  that  all  those  circumstances  which  were 
required  to  obtain  from  the  Ecclesiastical  Court « 
divorce  a  mensd  et  thoro  were  included  in  the 
recital  that  unhappy  differences  existed.  It  was 
impossible  for  the  Court  to  know  what  those 
unhappy  differences  were,  it  was  enough  for  it  to 
know  this  was  a  deed,  and  a  deed  not  requiring  any 
consideration,  and  it  was  for  those  who  relied  on 
the  policy  of  the  law  to  show  the  circumstances 
were  such  as  not  to  warrant  a  deed  of  separatioo. 
His  Honour  would  be  sorry  to  increase  the  num- 
ber of  cases  in  which  these  deeds  of  separation 
had  been  upheld,  but  it  was  not  for  him  wildlj, 
and  without  evidence  as  to  the  real  nature  of  the 
unhappy  differencesy  to  assume  the  deed  was  bail 
in  law.  In  his  opinion,  therefore,  the  vit'e 
might  sustain  her  claim  as  a  volunteer  again^ 
other  volunteers,  but  not  as  against  creditors. 


ROLLS  COURT 


22. 


(a)  See  Jones  v.  Waft,  ante  vok  1,  p*  9^ 


Casborne  v.  Barshau  and  othbss. 

Solicitors'     Liabiuties.  —  Circumtanca 
under  which  a  Solicitor  obtaining  a  uru- 
rity  deed  from  his  client  shall  be  constrvtd   i 
as  having  obtained  it  by  undae  ioffuence.     j 
A  motion  was  made  by  the  defendants  in  this 

cause,  for  the  new  trial  of  a  feigocd  issue  di* 
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reeled  by  the  Court  to  be  tried  between  the  par- 
ties respecting  the  validity  of  a  deed.     The  bill 
was  filled  by  the  Rev.  Walter  John  Spring  Cas- 
borne.  Rector  of  Fakenham,    Suffolk,    against 
William  James  Barsham,  of  Ixworth,  and  two 
other  defendants,  Robinson  and  Mathew,  pray- 
ing that  the  deed  in  question,  which  was  executed 
by  Dennis  Chandler,  might  be  delivered  up  to 
be  cancelled,  or  if  not,  that  it  might  stand  as  a 
security  only  for  what  was  really  due  from  Chand- 
ler to  Barsham,  that  accounts  might  be  taken,  and 
that  the  bills  of  costs  of  Barsham,  who  was  an 
attorney,  and  had  been  concerned  for  Chandler, 
might  be  taxed.     It  appeared  that  the  plaintiff 
as  Hector  brought  a  suit  in  the  Exchequer  to  re- 
cover  tithes  against    Dennis   Chandler,    then 
owner  of  an  estate  of  about  70  acres  of  land, 
which   he    had   since  sold,  in  Fakenham,  and 
which   had  been  purchased  by  his  father  as  free 
from  tithes,  and  for  which  tithes  had  not  been 
paid  for  many  years.     Barsham  was  employed  by 
Chandler,  as  his  attorney,  to  defend  this  suit, 
and  the  counsel  consulted  were  of  opinion  that 
there  was  a  good  defence.     However,  on  the  2d 
of  July,   1832,   the  Court   of  Exchequer  pro- 
nounced their  decree,  by  which   they  declared 
that  the  Rector  (Casborne)  was  entitled  to  the 
tithes,  and  there  was  a  reference  to  the  Master 
to   take  an  account  of  them.     The  plaintiffs 
present  bill  alleged  that  Chandler  was  then  under 
the   control  of  Barsham,   who    on  the  22d  of 
August,   1832,  obtained  from   him  the  deed  in 
question,  by  which  Chandler  assigned  to  him 
and   to  the  two  other  defendants,  Robinson  and 
Mathew,  all  his  effects,  crops  on  the  farms,  and 
property,  upon  trust  to  pay  Barsham  the  costs 
of  preparing  the  deed,  and  all  other  costs  and 
monies  owing  to  him,  and   to   pay  the  residue 
among  the  other  creditors  of  Chandler.     Under 
this  assignment  Barsham  sold  the  property  for 
£924.   \6s.  Bd.     The    bill  charged  that  this 
deed  was  made  with  a  view  to  defeat  the  plain- 
tifTs  chiims  for  the  tithes  recovered  and  for  his 
costs  of  the  suit     The  plaintiff  in  due  course 
obtained  the  order  of  the  Court  of  Exchequer 
Against  Chandler,  for  payment  of  the  arrears  of 
tithes  and  of  the  costs  of  the  suit ;  but  Chandler 
w^ent  to  prison  and  took  the  benefit  of  the  Insol- 
T^ent  Debtors'  Act,  and  was  discharged  on  the 
28th   of   July,    1834.      The  plaintiff   at   the 
bearing  was  appointed  assignee,  and  a  sum  of 
.£80.  and  a  copy  of  the  deed  from  Chandler  to 
tbe  defendants  were  handed  over  to  the  plaintiff 
by  the  Court,  and  he  was  recommended  to  pro- 1 
ceed  to  set  aside  the  deed.     The  bill  alleged  that 
Barsham  was  during  the  whole  time  Chandler's 
solicitor,  that  the  deed  was  prepared  by  Bar- 
sham without  any  previous  instructions  from  and 
wv^ithout  the  knowledge  of  Chandler,  and  that' 
!Vf  r.    Sams,  the  brother-in-law  and  partner  ofj 


I  Barsham,  went  four  limes  to  Chandler's  house  to 
procure  him  to  execute  it,  and  at  last  obtained 
the  execution  by  fraud.  On  the  first  hearing- of 
the  cause.  Lord  Langdalc  directed  an  issue  to  be 
tried  whether  the  deed  of  assignment  by  Chand- 
ler to  Barsham  was  obtained  by  Barsham  from 
Chandler  either  by  fraud  or  by  undue  influence, 
as  his  solicitor,  and  his  Lordship  expressed  his 
opinion  that  Barsham  might  be  examined  as  a 
witness.  The  defendant  Barsham,  and  the  other 
two  defendants,  Robinson  and  Mathew,  pleaded 
in  two  separate  pleas  that  the  deed  was  not  ob- 
tained by  fraud  or  by  undue  influence.  The 
cause  was'  tried  at  the  Suffolk  Assizes,  and  the 
jury  found  that  the  deed  was  obtained  by  undue 
injiutnccy  but  not  by  fraud. 


June  26. 

Lord  Lang  da  lb  gave  judgment  upon  the 
motion.  His  Lordship  said  the  issue  was  to  try 
whether  the  execution  of  a  deed  of  the  20th  of 
August,  1832,  by  which  Dennis  Chandler  con- 
veyed his  estate  and  effects  to  the  defendants  as 
trustees,  was  obtained  by  the  defendant  Bar- 
sham, a  solicitor,  by  fraud  or  by  undue  influence. 
The  verdict  of  the  jury  on  the  trial  was,  that  the 
deed  was  obtained  by  undue  influence,  but  not 
by  fraud.  Chandler  stated  that  he  put  his  whole 
trust  in  Barsham,  who  was  his  solicitor,  but  that 
Barsham  had  no  particular  control  over  him. 
Other  witnesses  stated  that  Barsham  had  ac- 
quired great  professional  influence  over  him,  and 
there  was  evidence  respecting  the  circumstance 
that  took  place  before  and  at  the  time  the  deed 
was  executed.  There  was  an  inequality  between 
the  parties,  there  being  an  habitual  exercise  of 
opinion  in  one,  and  an  habitual  deference  to  that 
opinion  in  the  other,  from  which  it  was  inferred 
that  the  Court  might  impute  the  exercise  of 
undue  influence.  Similar  cases  had  not  unfre- 
quently  occurred  between  parent  and  child,  and 
sometimes  between  solicitor  and  client,  but  such 
cases  did  not  rest  solely  on  the  nature  of  the 
transaction  and  the  influence,  but  it  was  re- 
quired to  be  shown  that  some  advantage  had  been 
obtained,  or  threats  or  undue  persuasion  used,  or 
that  the  transaction  complained  of  was  contrary 
to  the  policy  of  the  law.  The  question  here 
was,  whether  Barsham,  acting  as  Chandler's 
solicitor,  had  availed  himself  of  his  influence  in 
that  character  for  his  own  advantage.  The  jury 
had  negatived  fraud,  and  that  finding  was  not 
disputed.  The  plaintiff,  Casborne,  had  sued 
Chandler  in  the  Exchequer  for  tithes,  and  had 
procured  a  decree.  Costs  became  due  from 
Chandler  to  Barsham,  who  had  defended  the  suit 
for  him.  Although  the  deed  was  of  such  a 
nature  as  he  (Lord  Langdale)  did  not  think 
Chandler  ought  to  have  been  advised  to  execute, 
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vet  there  was  not  evidence  sufficient  to  satisfy 
nim  that  Barsham  obtained  the  execation  by 
undue  influence  in  his  character  of  solicitor^  and 
therefore  the  defendants  were  entitled  to  a  new 
trial. 

Mr.  Peifi&ertoM.— A  new  trial  of  the  issue 
altogether  ? 

Mr.  Cooper. — In  the  disjunctive,  precisely  in 
the  terms  of  the  former  issue  ? 

Lord  Lanodale. — The  issue  must  be  the  same 
as  it  was  before. 


June  25. 
Rebs  v.  Phillips. 

Lessor  and  Lessee. — Pafvl  Agreement — 
Whether  a  Parol  Agreement  can  prevail 
in  Equity  so  as  to  avoid  a  written  Con 
tract, 

Mr.  Pemberton^  for  the  plain  tiff,  stated  that 
this  bill  was  filed  b^  the  plaintiff  against  the 
defendant,  Sir  Wilham  Phillipsy  to  have  the 
benefit  of  a  parol  agreement  to  reduce  the  rent 
reserved  in  a  lease  granted  to  them.  At  law  no 
parol  agreement  could  prevail  so  as  to  vary  a 
contract  under  seal,  but  it  was  not  so  in  equity^ 
and  the  present  suit  was  for  a  declaration  of  the 
Court  that  the  defendants  were  bound  by  a  parol 
agreement  entered  into  in  181 69  and  that  Ed- 
wards, one  of  the  defendants,  might  be  restrained 
from  proceeding  under  a  lease  granted  in  1806 
in  an  action  at  law  against  the  plaintiff.  On  the 
17  th  of  November,  1806,  the  then  owners  of 
certain  coal-mines  in  Pembrokeshire  granted  a 
lease  by  indenture  to  Henry  Rees  the  elder,  and 
Henry  Rees  the  younger,  of  all  the  coal-minea, 
the  lessees  paying  one-third  of  all  such  sums  as 
should  arise  from  the  sale  of  the  coals  and  culm 
raised.  Possession  under  this  lease  was  taken, 
but  the  colliery  was  worked  in  such  a  manner 
that  a  very  small  proportion  of  coal  was  sold,  and  1 
consequently  a  very  small  proportion  of  rent  was  { 
paid.  In  1815  the  plaintiff  requested  to  have 
the  rentjeduced  from  one-third  of  the  money  re- 
ceived irem  the  sales  to  one-fourth,  which  he 
stated  would  induce  him  to  work  the  mines  more 
than  he  had  done.  The  lessor  consented  to  the 
reduction,  and  the  consequence  was  that  old  pits 
were  cleared,  new  shafts  were  sunk,  and  from 
18 15  to  the  end  of  the  lease,  rent,  at  the  rate 
of  one-fiMirth  instead  of  one-third  of  the  proceeds 
of  the  sales,  was  paid.  The  lessor  Langharne 
died»  having  by  nis  will  devised  the  estate  to 
William  Edwards  for  1,000  years,  upon  certain 
trusts,  and  subject  thereto  to  James  Edward 
Phillip  Langharne,  his  eldest  son,  who  became 
entitled,  subject  to  the  trust  term.  He  continued 
to  receive  the  rent  at  the  rate  of  one-fourth,  until 
his  death  in  December,  1819.     He  devised  the 


estate,  subject  to  t^e  trust  terai,  to  his  brotbff, 
the  defendant,  Sir  William  Phillips,  for  life, 
who  continued  for  some  time  reoeinng  the  rest 
at  the  rate  of  one-fourth.  In  1826  he  etlM 
upon  the  plaintiff,  and  inquired  why  the  redoeed 
rent  had  been  paid  to  him  instead  of  the  rent  n- 
served  by  the  lease.  Expknatioa  was  given  to 
him,  and  he  appeared  satisfied,  and  contiDocdio 
receive  it  at  the  rate  of  one^thinL  A  sait  wis 
instituted  to  carry  into  execution  the  trasn  of 
the  will  of  James  Edward  Phillip  Lan|haroe,  to 
which  the  defendant  was  a  party,  and  m  whicbt 
receiver  was  appoinied*  who  oootinued  to  leeoie 
the  rent  at  the  rate  of  one-fourth,  but  in  October, 
1827,  the  plaintiff,  who  was  the  survivor  of  the 
lessees,  received  a  letter  from  the  defendant,  Sir 
William  Phillips,  that  he  should  insist  upon  be- 
ing paid  rent  at  the  rate  of  one-third.  Other  ap- 
plications were  afterwards  made  in  which  the  «• 
fendant  said  he  had  learned  that  a  covenant  m  1 
lease  could  not  be  varied  by  a  parol  contract,  inl 
that  the  difference  in  the  rental  had  amomited  to 
£300.,  but  if  any  proposal  were  made  he  woaU 
come  to  an  arrangement.  In  1 836  Edwards,  the 
trustee,  in  whom  the  1,000  years  term  was  nA- 
ed,  at  the  instance  of  the  defendant,  brought  id 
action  at  law  for  the  difference  betvreen  the  fourth 
and  the  third,  on  which  the  present  bill  «0 
filed  and  the  common  injunction  to  reitnn 
Edwards  from  proceeding  in  the  action  was  ob- 
tained.  In  July,  1836,  the  defendant,  Sir  Wil- 
liam, put  in  his  answer,  and  moved  to  dissobe 
the  injunction.  Cause  was  shown  on  the  me- 
rits, and  the  injunction  was  ordered  to  stand.  He 
submitted  that  the  plaintiff  was  entided  to  the 
declaration  his  bill  prayed  for. 

Mr.  Kindersley^  for  the  defendant,  said,  thtf 
at  law  a  contract  under  seal  could  not  be  avoided 
by  parol,  and  although  a  court  of  ecuity  would 
enforce  such  parol  contract  where  there  wis  > 
consideration  tor  it,  it  would  not  do  so  what 
there  was  none.  There  was  no  contrsct  io  wnl' 
ing,  not  the  scrap  of  a  letter.  The  evidence  con- 
sisted of  a  marksman,  a  working  collier,  who  tfid 
he  heard  something  pass ;  of  the  son  of  the 
pUintiff's  agent,  who  heard  his  father  say  it  vu 
so ;  and  of  another  person,  who  saw  the  partis 
under  a  hedge.  None  of  these  oonveisttio* 
were  so  much  as  hinted  at  in  the  bill.  Wbeff 
a  man  rested  his  case  upon  the  admissioo  of  i 
contract,  or  upon  conversations,  he  must  state 
them  in  the  oleadiugs.  The  nlaimiff  was  ^ 
entitled  to  a  decree  on  the  evidenoe.  The  I^ 
sees  were  bound  by  covenant  to  search  for  vA 
dig  mines,  and  no  consideration  pssasd  £n»i 
them  for  the  diminution  of  rent.  The^iv^ 
was  a  mere  nudum  pactum*  .     , 

Mr.  Pembertons  in  reply,  suit  n  P^^  ^ 
fact  there  had  been  a  radsotiov.  T^  ^ 
proved,  and  also  that  there  was  afMf  v^'^ 
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of  the  woiking  of  the  mines.    Aceoonte  also 
were  settled  on  ihatfoaiidation. 

Lord  Lanooalb. — ^The  conversations  not 
having  been  stated  in  the  bill,  coald  not  be  taken 
aa  direct  proof  of  the  agreement,  but  without 
them  the  inference  was  so  strong,  a  communica- 
tion made  that  if  the  redaction  of  rent  were 
agreed  to  the  working  of  the  mines  would  be 
increased,  proof  that  the  works  were  increased, 
and  settlements  of  accounts  made  on  the  founda- 
tion of  the  agreement,  that  there  was  enough  to 
sapport  the  pUuntiff*s  case.  The  injunction 
most  be  made  perpetual,  and  the  defendants  must 
py  the 


COURT  OP  BXCHEQUER.--J«ne  24. 
Sittings  in  Equity. 

ROTRBCBILD  V,  ThB  QuBBN  OF  PoRTUOAL.  (o)  ^ 

Whethsr  a  Foreign  Sowreign  Pomer  is 
amenable  to  the  Jurisdiction  of  an  English 
Court  of  Equity^  being  a  suitor  voluntarily 
in  an  English  Court  of  Zaiv,  and  eons^ 
quentfy  mustansmera  Sill  for  Discovery? 

Aldbrson  B.  said,  before  he  gave  his  opinion 
finally  upon  the  whole  case,  he  wished  to  have  an 
opportunity  of  reading  the  bill,  in  order  to  ascer- 
tain whether  any  part  of  the  discovery  prayed  for 
by  the  bill  was  material  to  the  question  at  issue 
in  the  Court  of  Law.  The  Question  then  clearly 
was,  whether  the  delav  in  selling  the  Portuguese 
bonds  deposited  as  the  collateral  security  for  a 
debt,  clearly  under  ordinary  circumstances  bearing 
interest,  was  such  a  laches  on  the  part  of  Messrs. 
Rothschild  as  to  deprive  them  of  the  right  of 
charging  Her  Most  Faithful  Majesty  with  such 
interest  in  the  account  current  between  them. 
Now,  if  the  condition  of  Her  Most  Faithful 
Majesty,  through  her  lawfully  authorized  agents, 
was  such  as  to  induce  Messrs.  Rothschild,  as 
reasonable  men,  to  suppose  that  by  such  delay 
they  were  acting  m  conformity  with  ner  Majesty's 
wishes,  they  would  probably  be  entitled  to  charge 
her  with  that  interest.  If  the  letters  charged  m 
the  bill  to  have  been  written  by  her  authority 
were  so  written,  his  Lordship  thought,  many 
of  them,  at  all  events,  if  not  the  whole  corre- 
spondence, very  proper  to  be  laid  before  a  jury,  in 
order  to  prove  that  fact.  Then,  if  so,  the  bill, 
which  prayed,  amongst  other  things,  a  discovery' 
whether  tnose  letters  were  so  written,  prayed  a 
discovery  material  to  the  plaintiff's  defence  atj 
law.  It  might  be  true  that  part  of  the  discovery 
prayed  went  beyond  the  discovery  to  which  the 
plaintiiiii  were  by  law  entitled.  But  this  was 
immaterial  upon  the  present  demurrer,  which  was 


(a)  See  tiie  report  of  this  case  ants  Vol.  L  p.  187. 


a  demurrer  to  the  whole  biR,  and  was  not  con- 
fined to  the  objectionable  parts  of  it.  He  was 
therefore  of  opinion  that  Her  Most  Faithful 
Majesty,  being  voluntarily  a  suitor  in  a  Court  of 
English  Law,  became  subject  as  to  all  matters 
connected  with  that  suit  to  the  jurisdiction  of  this 
Court  of  Equity ;  that  the  discovery  prayed  for 
by  this  bill  was  material  to  the  pkinti£rs  defence 
at  law  in  that  suit ;  and  that  this  demurrer  was 
too  large,  and  must  be  over-ruled,  and  that  it 
must  be  with  costs. 


SHERIFFS'  COURT— GUILDHALL. 
Sept.  27. 

Slack  v.  Wells. 

Poor  Law  Amendment  Act — Bastardy. 
Liability  of  the  reputed  Fatlter  of  a  JBas^ 
tardChUd. 

The  plaintiff*  in  this  case  was  a  single  young 
woman,  in  humble  circumstances,  and  the  defen- 
dant a  tradesman  of  respectability,  residing  at 
Westerham,  in  Kent.  About  seven  years  ago 
an  intimacy  subsisted  between  the  parties,  the 
result  of  which  was  the  plaintiff  became  the 
mother  of  a  child,  of  which  Mr.  Wells  was  the 
reputed  father,  and  the  present  action  was  brought 
to  recover  the  sum  of  £7.  \0s,,  being  an  arrear 
of  three  shillings  a  week,  which  had,  down  to  a 
certain  period,  been  paid  by  the  defendant.  The 
child  was  bom  in  March,  1 833.  On  condition 
that  it  was  not  affiliated,  the  defendant  agreed  to 
pay  three  shillings  weekly  towards  its  maintenance, 
and  this  he  continued  to  do  until  the  passing  of 
the  Poor  Law  Amendment  Act,  when  the  father 
discovered  that  as  no  order  of  affiliation  had  been 
made,  he  was  no  longer  bound  by  law  to  con- 
tribute to  the  support  of  a  child^  which,  by  his 
former  act,  he  had  tacitly  admitted  to  be  his  own. 
He  had  since  married.  A  negotiation  took 
place,  and  he  consented  for  a  time  to  pay  the 
weekly  stipend  through  the  medium  of  a  person 
of  the  name  of  Thompson ;  but,  from  some  cause 
or  other,  Mr.  Wells  changed  his  mind,  and  dis- 
continued the^uiyment. 

Mr.  Rylandy  for  the  plaintifl^  observed  that, 
notwithstanding  her  youthful  indiscretion  in  one 
instance,  she  had  ever  since  acted  in  a  becoming 
manner ;  and,  to  her  credit  be  it  said,  by  her 
industry  as  a  laundress,  she  kept  an  aaea  and 
infirm  &ther  without  the  walls  of  a  wonchoose. 
Having  no  other  person  in  the  world  to  whom 
she  could  apply  for  assistance,  she  again  applied 
to  the  defendant,  through  the  medium  of  aR 
attorney;  but  his  answers  were,  ''Tell  her  to 
send  the  child  to  me,  and  1*11  provide  for  it." 
She  would  not  comply  with  that  overture ;  and 
a  further  application  was  made^  when  the  defen- 
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dant,  ID  words  or  in  effect*  said,  '*  Tell  her  to 
send  in  her  hill,  and  I'll  pay  it ;''  but  this  pro- 
mise had  never  been  kept,  and  the  child  remained 
a  complete  burden  upon  a  comparatively  helpless 
mother.  The  question  to  be  considered  was, 
were  these  expressions  of  a  nature  to  render  him 
liable  in  point  of  law  as  it  now  stood  ?  That  he 
was  liable  primd  facie  there  could  be  no  doubt. 
That  the  defendant  had  regularly  paid  three 
shillings  a  week  without  resistance,  down  to  the 
passing  of  the  new  act,  was  quite  clear,  and  he 
should  prove  in  evidence  that,  after  its  passing, 
he  caused  the  payments  to  be  resumed.  These 
facts,  coupled  with  his  verbal  expressions  which 
had  been  noticed,  raised  the  question,  has  he  or 
has  he  not,  by  a  subsequent  tender  and  promise, 
taken  himself  out  of  the  purview  of  the  clause 
under  which  he  sought  to  shelter  himself? 

Mr.  Serjeant  A  R  a  B in . — I  understand  that  after 
the  passing  of  the  amended  act,  as  it  is  called, 
having  in  the  first  instance  refused  payment,  he 
entered  into  another  arrangement,  and  resumed  it 
for  a  time  ? 

Mr.  Petersdorff  (for  the  defendant). — Yes; 
but  there  was  no  original  obligation,  there  being 
no  affiliation  of  the  infant. 

Mr.  Serjeant  Arabin. — I  have  a  strong 
opinion  that  this  action  cannot  be  sustained,  and 
1  am  very  sorry  for  it ;  that  being  so,  I  think  the 
plaintiff  had  better  consent  to  a  nonsuit.  I  am 
sorry  to  say  the  law  is  against  her.  Is  the  de- 
fendant here  ? 

Mr.  Petersdorff. — No,  my  Lord. 

Mr.  Serjeant  Arabin  (adoressing  the  counsel 
and  attorney  for  the  defence). — Tell  him  from 
me  that  it  is  my  anxious  desire  that  he  should 
pay  the  demand,  and  I  think  the  jury  agree  with 
me  (the  jury  rose  and  bowed  in  the  affirmative) ; 
there  can  be  no  doubt  he  is  the  father  of  this 
child. 

A  desultory  conversation  took  place  upon  the 
impolicy  and  iniquity  of  the  clause  under  con- 
sideration, after  which  a  nonsuit  was  entered. 

Mr.  Serjeant  Arabin  again  expressed  his  hope 
that  the  defendant  would  be  informed  of  the 
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MIDLAND  CIRCUIT.— 1839. 
Leicester. 

Charge  of  the  Lord  Chief  Barox  to  the 
Grand  Jury,  occasioned  by  a  paper  put 
into  his  Lordship* s  hands,  called  **The 
Address  of  the  Northern  Political  Union 
to  the  Middling  Classes.'* 
Gentlemen,  it  has  not  been  my  habit,  upon 

occasions  like  the  present,  to  travel  out  of  the 


immediate  objects  for  which  die  grand  juries  are 
assembled.  But  I  should  not  discbarge  the  duty 
of  the  station  in  which  I  am  placed,  if  I  ab- 
stained from  calling  your  attention  to  some  ob* 
servations  on  the  momentous  crisis  which  appears 
to  be  approaching — if,  indeed,  we  are  not  al- 
ready involved  in  it.  I  have  not  received  any 
information  that  your  county  has  yet  been  vi- 
sited by  the  calamity  which  has  disturbed  sevenl 
parts  of  the  kingdom,  and  which,  in  some  id- 
stances,  has  been  displayed  in  seditious  riots, 
and  in  the  burning  and  the  destruction  of  pro- 
perty by  tumultuous  assemblies  of  the  people. 
But  the  nature  of  your  population,  and  your 
contiguity  to  the  county  where  these  disastrous 
events  have  occurred,  make  it  more  than  proba- 
ble that  this  county  also  may  be  afflicted  by  the 
same  scourge,  unless  every  precaution  that  tbe 
'  law  allows  is  taken  to  resist  it,  and  unless  these 
precautions  are  seconded  by  the  spirit  and  energy 
of  gentlemen  of  your  rank  and  station  acting  in 
union  with  the  mass  of  the  population  which,  I 
have  no  doubt,  are  well  affected  to  the  laws  and 
constitution  of  their  country.  I  am  further  led 
to  advert  to  this  subject  by  a  paper  which  has 
lately  been  put  into  my  hands,  called  '  ^  The 
Address  of  the  Northern  Political  Union  to  the 
Middling  Classes.*'  It  is  composed  with  great 
eloquence  and  ability,  and  very  dexterowily  em- 
ploys those  topics  which,  at  all  times  and  under 
every  form  of  government,  are  adapted  to  inflame 
the  minds  of  the  labouring  classes  against  ihosk 
who  have  property  and  who  employ  them,  re- 
presenting that  riches  are  the  fruits  of  kboor, 
and  therefrom  deducing  a  consequence,  very  cap- 
tivating to  the  labourer,  that  he  who  produces 
wealth  ought  to  enjoy  it.  There  is  no  form  of 
government  under  which  it  would  be  difficult  to 
persuade  him  who  is  destined  to  ride  on  the  box 
that  it  would  be  more  just  and  expedient  that  he 
should  change  places  with  his  master  and  ride  in 
coach.  Moreover,  this  address,  after  painting 
in  strong  colours  the  advantages  of  a  govemmect 
by  the  people,  and  referring  to  the  repablic  of 
America  and  the  republics  of  the  ancient  world, 
first  invites  the  middle  classes  to  join  the  Uboar- 
ing  class  in  effecting  that  revolution,  upon  which 
they  are  at  all  hazards  determined ;  and  in  case 
of  their  refusal  denounces  them  as  the  vic- 
tims of  that  universal  conflagration  and  niia 
through  which  they  mean  to  wade  to  their 
object. 

Gentlemen,  I  must  say,  that  no  government, 
nor  any  form  of  civil  society,  can  long  be  sak 
where  such  papers  are  permitted  to  dreulate  with 
impunity  —  to  excite  the  poor  against  the  rich— 
to  encourage  the  destruction  of  that  coital  which 
alone  can  set  labour  in  motion,  and  afford  em- 
ployment to  the  industrious,  and  to  hold  out  a 
delusive   theory  to  the  multitude  to  excite  in 
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them  a  notion  that  they,  the  mass,  who  ip  the 
due  course  of  nature  must  he  the  governed,  ought 
by  right  to  be  the  governors,  and  to  usurp  by  vio- 
lence and  bloodshed  that  dominion  which  they 
could  not  wield  for  a  moment  without  destruction 
to  themselves  as  well  as  their  employers.  They 
propose  to  do  nothing  less  than  to  pull  down  the 
monarchy,  to  destroy  the  aristocracy,  and  to  set 
up,  in  place  of  our  present  constitution,  some 
nsionary  commonwealth,  formed  upon  their  own 
fanciful  theories. 

Gentlemen,  I  will  venture  to  say  that  no  govern- 
ment, that  no  form  of  civil  polity,  was  ever  consti- 
tuted by  a  theory  to  last  a  day  ;  I  will  go  further 
and  say,  that  no  constitution  of  civil  government 
was  ever  mended  by  a  theory.     It  is  practice 
and  experience  alone  that  give  wisdom,  and  fur- 
nish a   rule  and  a  principle,  for  mending  what 
may  appear  defective  in  the  political  constitution 
of  a  people.     The  proper  objects  of  all  social 
unions  are  the  security  of  property,  and  the  secu 
rity  of  person.     But  for  these  objects  why  should 
men  submit  to  any  restraint  upon  their  natural 
liberal  ?     It  is  because,  iu  a  state  of  nature,  the 
person,  as  well  as  the  possession  of  each  indivi- 
dual, is  ever  at  the  mercy  of  the  strongest ;  that 
the  union  and  organization  of  numbers  become 
necessary  to  restrain  the  hand  of  violence,  and  to 
make  the  protection  of  each  individual  the  com- 
mon cause  of  alL     The  numerical  strength  of  a 
people  should  therefore  be  so  organized  that  it 
may  ever  be  directed  to  the  protection  of  property 
and  of  person.  The  attempt  to  govern  by  placing 
political  power  in  the  hands  of  the  multitude  is 
an  attempt  to  subvert  the  very  foundations  of  civil 
society.     Power   and   property,    the   two  great 
elements  of  the  political  edifice,  must  be  united 
in  order  to  give  it  stability.     For  if  the  property 
has   not  the  power,  the  power  will  obtain    the 
property,  and  there  must  be  a  perpetual  convulsion 
and   struggle  till  they  are  combined.     The  at- 
tempt, therefore,  can  only  be  followed  by  plunder 
and  bloodshed.     But  if  you  could  suppose,  that 
bv  one  universal  agrarian  law  the  whole  territory 
were  equally  apportioned  amongst  the  nation,  so ' 
that  each  was  doomed  to  earn  his  own  subsistence 
by  digging  with  his  own  spade,  what  would  this 
be  but  a  scheme  of  universal  pauperism  and  mi- 
sery— without  capital,   without  power  to  resist 
internal  violence  or  foreign  invasion — the  direct 
road   to  slavery  and  despotism  ?     The  best  go- 
vernment, therefore,  is  that  which  more  effectually 
practice  provides   for  the  two  objects — the 


security  of  property,  and  the  security  of  personal 
liberty.  Gentlemen,  I  have  read  and  have  me- 
ditated as  much  upon  these  topics  as  most  men 
of  the  present  age,  and  I  will  venture  to  assert 
with  the  most  perfect  confidence  that  the  history 
of  nations,  whether  ancient  or  modem,  furnishes 
no  example  of  any  government  which  so  effec 


tually  provides  for,  and  secures,  these  two  great 
objects  as  the  government  of  these  realms.     I 
put  aside  all  theories  of  the  constitution  as  set 
forth  by  writers  ;  they  are  vain,  and  have  some- 
times led  to  mischief.     But  I  desire  to  point  out 
to  your  consideration  those  matters  which  form 
the  practice  and  the  habits  of  our  social  union, 
and  which,  I  am  sure,  you  will  recognize,  though 
they  are  not  noticed,  much  less  made  the  subject 
of  panegyric,  by  any  theoretical  writer.     I  say, 
then,  that  under  the  forms  of  a  limited  monarchy, 
limited  by  the  very  institutions  which  support  it, 
the  people  of  this  country  have  enjoyed  greater 
practical  liberty  of  person,  and  security  for  pro- 
perty, than  were  ever  afforded  by  any  republic 
whatever.     In   effect,  the   constitution   of  this 
country  may  be  considered  as  formed  of  a  number 
of  small  republics,  gradually  increasing  in  extent 
and  importance,  till  they  are  combined  under  the 
great  authorities   of  the   state,  at  the  head  of 
which  the  monarch  is  placed.     By  the  action 
and  reaction  of  these  upon  each  other,  the  force 
of  the  democracy  on  the  one  hand,  and  of  the 
monarch  on  the  othef,  either  of  which,  if  un- 
checked in  its  progress,  would,  like  a  mighty 
torrent,  overwhelm  the  land,    is  broken  into  a 
number  of  small  and  circuitous  channels,  which, 
whilst  they  refresh  and  invigorate  the  soil,  cannot 
waste   or  destroy  it.     Look  for  example  to  a 
parish,  where   all   matters   of  local  interest  are 
governed  by  a  vestry,  consisting  of  the  inhabi- 
tants ;  they  repair  their  own  roads  ;  they  provide 
for  their  own  poor,  for  their  own  clergyman  ;  ap- 
point their  own  officers  ;  and  in  genmd,  without 
any  interference  of  the  Government,   have   the 
superintendence  of  all  their  own  local  interests. 
From   a  parish   ascend   to  the   divisions  of  a 
county,  where  the  inhabitants  are  assembled  four 
times  a-year,  at  quarter  sessions,  for  the  purpose 
of  taking  part  in  the  administration  of  justice  ; 
the  grand  juries  are  formed  of  the  people  of  that 
district;  so  the  petty  juries — presided  over  by 
gentlemen   who    act  as  justices  of  the   peace. 
These,  you  see,  are  instances  of  the  administra- 
tion of  justice — the  most  important  function  of  a 
government,  in  the  hands  of  the  people  them- 
selves.    Again,  if  you  ascend  to  the  counties  at 
large,  twice  in'^the  year  are  assembled  the  priu- 
cip'd  gentlemen  of  the  county  to  meet  the  judges, 
and  to  render  the  most  important  assistance  in 
the  administration   of  justice.     No  man  can  be 
put  upon  his  trial  for  any  offence  without  their 
previous  sanction,  after  a  full  inquiry,  by  them- 
selves, into  the  circumstances  of  his  case ;  nor 
can  he  be  finally  condemned  without  the  inter- 
vention of  another  jury,  assembled  at  the  same 
place  and  time,  consisting  of  his  equals,  and  who 
have  no  interest  or  wish  but  to  do  impartial  jus- 
tice: add  to  this  the  exercise  and  superinten- 
dence of  the  general  police  of  the  county,  by  the 
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principal  gentlemen  in  rank,  station,  and  pro- 
perty, who  perform  the  important  duties  of  ma- 
^trates,  withoat  pay,  and  without  intervention 
of  the  Government,  except  when  they  find  occa- 
sion to  seek  advice  or  assistance.  Finally,  the 
Parliament,  formed  by  the  representatives  of  the 
people,  the  hereditary  nobility,  the  heads  of  the 
church,  and  the  Crown — vnthout  the  concur- 
rence of  all  which  estates  no  law  can  be  made, 
and  no  tax  imposed* 

Thus  the  people  are  in  a  constant  state  of 
healthy  agitation  in  the  performance  of  all  those 
functions  which  in  other  states  are  generally 
vested  exclusively  in  the  Government,  The 
result  of  all  this  has  been  the  security  of  pro- 
perty, the  encouragement  of  industry,  the  ad- 
vancement of  prosperity,  with  a  greater  degree  of 
personal  and  individual  liberty  than  was  ever 
enjoyed  by  any  other  people. 

Gentlemen,  this  is  not  the  work  of  anv  theory; 
our  usages  have  grown  up  by  time,  been  im- 
proved by  experience,  and  have  become  srafled 
into  the  habits  and  affections  of  the  people.  I 
agree  with  the  great  statesman  of  the  laist  age, 
Mr.  Edmund  Burke,  who  says,  there  is  no  such 
thing  as  liberty  in  the  abstract.  It  cannot  result 
from  a  single  law,  nor  even  from  the  will  of  the 
people.  It  must  be  bound  up  with,  and  form 
part  of,  the  customs  and  usages  which  distin- 
guish one  nation  from  another.  The  liberty  of 
an  Englishman,  therefore,  is  English  liberty. 
No  true  Englishman  can  be  attached  to  any 
other  sort  of  liberty.  The  most  perfect  system 
of  laws  in  theory,  as  well  as  the  most  perfect 
forms  of  government  which  the  philosopher  can 
devise,  are  of  no  force,  unless  they  have  been 
rendered  by  usage  congenial  to  the  feelings  and 
manners  of  the  people.  *'  Quid  leges  sine  mO' 
rihus?^  says  the  poet,  who  speaks  only  the  lan- 
guage of  truth  in  saying  that  laws  avail  nothing 
unless  founded  upon  the  habits  and  usages  of  a 
nation. 

Gentlemen,  entertaining  these  opinions,  I 
cannot  do  better  on  this  occasion  than  borrow 
from  her  Majesty's  proclamation  which  has  just 
been  read  to  you  the  precept  which  she  has 
thereby  commanded  me,  as  one  of  her  judges,  to 
inculcate,  which  is,  that  I  should  exhort  you  to 
follow  that  example  which  her  Majesty  informs 
you  she  has  determined  to  set  to  her  people,  of 
discountenancing  all  vice,  immorality,  and  im- 
piety, and  generally  all  those  persons  who  by 
their  conduct  and  character  are  disturbers  of  the 
public  peace ;  and,  on  the  other  hand,  to  give 
countenance  and  encouragement  to  those  only 
who  show  by  their  conduct  a  disposition  to 
fulfil  the  duties  of  religion,  and  support  the  au- 
thority of  the  law.  Indeed  I  will  venture  to  say, 
that  if  every  gentleman  would  strictly  adhere  in 
his  own  sphere^  and  within  the  circle  of  his  own 


influence  to  the  injunctions  contained  in  this  lier 
Majesty's  proclamation,  the  necessity  of  prorld- 
ing  gaols  and  new  system  of  prison  discipline 
would  be  greatly  diminished. 

Gentlemen,  1  have  been  induced  to  address 
these  topics  to  you,  because  I  cannot  but  feel  tKit 
under  the  circumstances  in  which  we  are  placed, 
our  chief  reliance  for  the  preservation  of  all  oar 
happy  institutions  depends  upon  the  spirit,  the 
zeal,  and  the  energy  of  the  gentry  of  England  in 
animating,  and  by  their  example  encoaraging, 
that  part  of  the  population  which  is  well  affected 
to  resist  the  machinations  and  the  violence  of 
those  who  have  declared  war  against  their 
country. 


ABOLITION  OF  ARREST  FOR  DBBT 
AMENDMENT  ACT. 

Cams  into  Opbration  Ist  Octobbb,  1839. 

2&3Vict.  Cap.  XXXIX. 
An  Act  to  amend  an  Act  poMsed  in  the  ktt 
Session  of  Parliament^  for  oMu^ 
Arrest  on  Mesne  Process  tn  Ciml  AcUont 
except  in  certain  Cases j  for  extending  ^ 
Hemedies  of  Creditors  against  the  Pro- 
perty of  bebtors^  and  for  amending  ths 
Lams  for  the  Rdiefof  Insohent  Debtm 
in  England.  Il7th  Attgust,  1839.] 

Whereas  by  an  Act  passed  in  the  last  Session 
of  Parliament,  intituled  *<  An  Act  for  abolishing 
Arrest  of  Mesne  Process  in  Civil  Actions  except 
in  certain  Cases,  for  extending  the  Remedies  of 
Creditors  against  the  Property  of  Debtors^  and 
for  amending  the  Laws  for  the  Relief  of  InscJ- 
vent  Debtors  in  England,**  it  was  amongst  other 
things  enacted,  that  the  sum  of  three  shillings 
and  no  more  shall  be  paid  to  any  printer  or  pro- 
prietor of  a  newspaper  for  the  insertion  of  anj 
advertisement  by  that  Act  directed  to  be  in* 
serted  in  any  newspaper,  and  all  printers  and 
proprietors  of  newspapers  were  thereby  rfQuired 
to  insert  the  same,  on  payment  of  the  said  sum 
of  three  shillings  for  the  insertion  thereof,  in  such 
form  as  the  Court  for  the  Relief  of  Insokent 
Debtors,  or  any  Commissioner  thereof,  shad 
from  time  to  time  direct :  and  whereas  it  is  jn*t 
and  expedient  that  the  said  Act  should  be  al- 
tered and  amended  as  hereinafter  menUoned :  ^« 
it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Com- 
mons^ in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  that  so  moch  of 
the  said  Act  as  is  hereinbefore  recited  shall  be 
and  the  same  is  hereby  repealed ;  and  that  from 
and  after  the  passing  of  this  Act  all  printen  and 
propsietors  of  newspapers  shall  and  tn  htnbj 
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required  to  insert  any  advertisement  or  advertise- 
ments by  the  said  recited  Act  directed  to  be  in- 
serted in  any  newspaper,  on  payment  of  a  rea- 
sonable compensation  for  the  insertion  thereof, 
in  such  form  as  the  said  Court,  or  any  Commis- 
sioner thereof,  shall  from  time  to  time  direct. 

II.  And  whereas  it  is  expedient  that  persons 
residing  at  a  distance  greater  than  ten  miles  from 
the  Court-house  in  Portugal  Street,  who  may  be 
willing  to  enter  into  recognizances  of  sureties  for 
the  due  appearance  of  insolvent  debtors  before 
the  Court,  or  before  Commissioners  on  their 
Circuits,  or  before  justices  of  the  peace  in  Ber- 
wick-upon-Tweed, should  be  enabled  to  enter 
into  such  recognizances  without  the  necessity  of 
appearing  for  such  purpose  before  the  Court 
itself  at  its  usual  and  ordinary  place  of  sitting  ; 
be  it  therefore  enacted,  that  the  Chief  Commis- 
sioner and  other  the  Commissioners  of  the  Court 
for  Relief  of  Insolvent  Debtors  for  the  time  being 
shall  and  may,  by  one  or  more  commission  or 
commissions  under  the  seal  of  the  said  Court,  from 
time  to  time  as  occasion  shall  require,  empower 
such  and  so  many  fit  and  proper  persons  as  they 
shall  think  necessary,  in  all  and  every  the  several 
towns  and  counties  within  England  and  Wales 
and  the  town  of  Berwick-upon-Tweed,  to  take  and 
receive  all  and  every  the  recognizance  or  recog- 
nizances of  sureties  into  which  any  persons  shall 
be  willing  to  enter  for  the  doe  appearance  of 
insolvent  debtors  according  to  such  several  and 
respective  recognizances,  and  in  such  form  as 
the  Court,  in  pursuance  of  the  statute  in  that 
behalf,  may  and  shall  direct. and  require. 

III.  And  be  it  enacted,  that  in  any  case  of  a 
prisoner  whose  estate  and  effects  shall  have  been 
or  shall  hereafter  be,  by  order  of  the  Court  for 
Relief  of  Insolvent  Debtors,  vested  in  the  pro- 
visional or  other  assignee,  and  who  shall  be  con- 
fined in  the  eaol  of  any  county,  town,  or  place 
other  than  m  London,  Southwark,  Middlesex, 
or  Surrey,  and  who  shall  have  filed  his  schedule 
in  the  said  Court  according  to  the  statute  in  that 
behalf,  it  shall  and  may  be  lawful  for  any  person 
or  persons  who  may  be  willing  to  enter  into  such 
recognizances  as  before  mentioned,  whose  usual 
and  ordinary  place  of  residence  shall  be  distant 
more  than  ten  miles  from  the  Court-house  in 
Portugal -street,  London,  to  appear  before  a  per- 
son duly  appointed  and  empowered  in  manner 
aforesaid,  and  there  to  enter  into  and  acknow- 
ledge such  recognizance  of  sureties  for  the  due 
appearance  of  the  insolvent,  according  to  such 
forma  and  in  such  terms  and  manner  as  shall  or 
may  be  prescribed  by  the  said  Court;  which 
said  recofipiizances  of  sureties  so  taken  as  afore- 
said shall  be  transmitted  and  filed  in  the  said 
Court,  with  an  affidavit  of  the  due  taking  of  the 
said  recognizances  of  such  sureties  by  some  cre- 
dible person  present  at  the  taking  thereof^  upon 


payment  of  such  fees  as  have  been  usually  re- 
ceived for  the  taking  of  recognizances  in  the  said 
Court ;  which  recognizances  so  taken,  trans- 
mitted, and  filed  shall  be  of  the  like  force  and 
effect  as  if  the  same  were  taken  before  the  said 
Court;  for  the  taking  of  every  such  recogni- 
zance of  sureties  the  person  or  persons  so  em- 
powered shall  receive  only  the  sum  or  fee  of  two 
shillings  and  sixpence  and  no  more. 

IV.  And  be  it  enacted,  that  the  Commis- 
sioners of  the  said  Court  shall  make  such  rules 
and  orders  regulating  the  amount  and  for  the 
taking  of  such  recognizances  as  to  them  shall 
seem  meet,  so  as  such  sureties  be  not  compelled 
to  appear  in  person  in  the  said  Court  to  justify 
themselves,  but  the  same  may  and  is  hereby 
directed  to  be  determined  before  the  said  Court, 
or  a  Commissioner  thereof,  by  affidavit  or  affi- 
davits duly  taken  before  the  person  or  persons  so 
empowered  as  aforesaid  who  are  hereby  em- 
powered and  required  to  take  the  same* 

V.  And  be  it  enacted,  that  any  Commissioner 
of  the  said  Court  on  his  circuits  shall  ana  may 
take  and  receive  all  and  every  such  recognizances 
of  sureties  as  any  person  or  persons  shall  be 
willing  to  make  and  acknowledge  before  him, 
which,  being  transmitted,  shall  without  oath  be 
filed  in  manner  aforesaid,  upon  payment  of  the 
usual  fees. 

VI.  And  be  it  enacted,  that  as  soon  as  such 
sureties  shall  have  justified  by  affidavit  in  manner 
aforesaid,  and  such  recognizances  as  hereinbefore 
mentioned  shall  have  been  filed,  the  said  Court 
shall  thereupon  issue  a  warrant  to  the  gaoler  for 
the  discharge  of  such  insolvent  from  custody 
accordingly,  and  who  shall  have  such  and  the 
Uke  privileges,  and  be  subject  to  such  and  the 
like  liabilities  as  the  statute  in  that  behalf 
directs. 

VII.  And  be  it  enacted,  that  this  Act  shall 
commence  and  come  into  operation  on  the  first 
day  of  October,  one  thousand  eight  hundred  and 
thirty-nine,  except  where  any  other  commence- 
ment is  specified  m  this  Act. 


NEW  METROPOLITAN  POLICE  ACT. 

2  &  3  Vict-  CAP.  XLVIL 

An  Act  forfiiTihjer  impromng  the  Police  in 
and  near  the  Metropolis.'^lVfth  Augutt, 
1839.] 

(CtmHnuidfiim  p.  361.) 

XXXIX.  And  be  it  enacted,  that  if  it  shall 
appear  to  the  Commissioners  of  Police  that  any 
fair  usually  holden  within  the  Metropolitan  Police 
district  has  been  holden  without  lawful  authority, 
or  that  any  fair  lawfully  holden  within  the  said 
district  has  been  usually  holden  for  a  longer 
peziod  than  is  so  wonantedy  it  shall  be  competent 
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to  such  Commissioners  to  direct  one  of  the  super- 
intendents belonging  to  the  Metropolitan  Police 
force  to  summon  the  owner  or  occupier  of  the 
ground  upon  which  such  fair  is  usually  holden 
to  appear  before  a  magistrate  at  a  time  and  place 
to  be  specified  in  the  summons,  not  less  than 
eight  days  after  the  service  of  the  summons,  to 
show  his  right  and  title  to  hold  such  fair,  or  to 
hold  such  fair  beyond  a  given  period,  (as  the  case 
may  be);  and  if  such  owner  or  occupier  shall 
not  attend  in  pursuance  of  such  summons,  or 
shall  not  show  to  the  magistrate  who  shall  hear 
the  case  sufficient  cause  to  believe  that  such  fair 
has  been  lawfully  holden  for  the  whole  period 
during  which  the  same  has  been  usually  holden, 
the  magistrate  shall  declare  in  writing  such  fair 
to  be  unlawful,  either  altogether  or  beyond  a 
stated  period  (as  the  case  may  be);  and  the 
Commissioners  shall  give  notice  of  such  decla- 
ration by  causing  copies  thereof  to  be  affixed  on 
the  parish  church  and  on  other  public  places  in 
and  near  the  ground  where  such  fair  has  been 
usually  holden ;  and  if,  after  such  notices  have 
been  affixed  for  the  space  of  six  days,  any  attempt 
shall  be  made  to  hold  such  fair  if  it  shall  be 
declared  altogether  unlawful,  or  to  hold  it  beyond 
the  prescribed  period  if  it  shall  be  declared  un- 
lawful beyond  a  certain  period,  the  Commissioners 
of  Police  may  direct  any  constable  to  remove 
every  booth,  standing,  and  tent,  and  every  car- 
riage of  whatsoever  kind  conveyed  to  or  being 
upon  the  ground  for  the  purpose  of  holding  or 
continuing  such  fair,  and  to  take  into  custody 
every  person  erecting,  pitching,  or  fixing,  or 
assisting  to  erect,  pitch,  or  fix,  any  such  booth, 
standing,  or  tent,  and  every  person  driving, 
accompanying,  or  conveyed  in  every  such  car- 
riage, and  every  person  resorting  to  such  ground 
"with  any  show  or  instrument  of  gambling  or 
amusement ;  and  every  person  convicted  before  a 
magistrate  of  any  of  the  offences  last  aforesaid 
shall  be  liable  to  a  penalty  not  more  than  ten 
pounds. 

XL.  Provided  nevertheless,  and  be  it  enacted, 
that  if  the  owner  or  occupier  of  the  ground 
whereon  any  such  fair  has  been  usually  holden 
shall,  when  summoned  before  the  magistrate, 
enter  into  a  recognizance  in  the  penal  sum  of  two 
hundred  pounds  (which  recognizance  such  magis- 
trate is  hereby  authorized  to  take)  with  condition 
to  appear  in  the  Court  of  Queen*s  Bench  on  the 
first  day  of  the  then  next  term,  and  to  answer  to 
any  information  which  her  Majesty *s  Attorney  or 
Solicitor- General  may  exhibit  against  such  owner 
or  occupier  touching  his  right  and  title  to  such 
fair,  and  to  abide  the  judgment  of  the  Court 
thereon,  and  to  pay  such  costs  as  may  be  awarded 
by  the  Court,  which  costs  the  said  Court  is 
hereby  authorized  to  award,  then,  notwithstanding 
the  magistrate  may  have  declared  such  fair  to  be 


unlawful,  the  Commissioners  of  Police  shall  for- 
bear from  giving  notice  of  such  declaration,  and 
from  taking  any  further  measures  thereon,  until 
judgment  shall  be  given  by  the  said  Court  against 
the  right  and  title  to  such  fair ;  and  the  magis- 
trate taking  such  recognizance  shaii  forthwith 
transmit  the  same  to  one  of  her  Majestj*s  prin- 
cipal Secretaries  of  State,  to  the  end  that  the 
same  may  be  filed  in  the  said  Court,  and  soch 
further  directions  may  be  given  thereon  as  to 
such  Secretary  of  State  may  seem  fit. 

XLI.  And  be  it  declared  and  enacted,  that 
after  the  passing  of  this  Act  every  person  who, 
I  by  reason  of  his  or  her  freedom  of  the  mystery  o: 
craft  of  Vintners  of  the  city  of  London,  or  cf 
any  right  or  privilege  of  such  mystery,  shall 
claim  to  be  entitled  to  sell  foreign  wine  by  r^ail 
to  be  drunk  or  consumed  on  the  premises  withic 
the  Metropolitan  Police  district,  without  licen^, 
shall  be  subject  to  all  the  provisions  of  all  Acts 
made  for  the  regulation  of  persons  so  lioen^ 
(except  those  provisions  which  require  or  ref^- 1« 
the  taking  out  of  a  licence  either  from  any  justice 
of  the  peace  or  from  the  Commissioners  of  Ex- 
cise), and,  in  the  case  of  any  offence  committed 
by  him  or  her  against  the  tenor  of  the  licence 
granted  under  the*  provisions  of  any  Act  for  the 
sale  of  exciseable  liquors  by  retail  to  be  drunk  or 
consumed  on  the  premises,  shall  be  liable  to  bf 
dealt  with,  proceeded  against,  and  punished  in 
like  manner  as  if  selling  wine  by  licence  and  no; 
by  virtue  of  such  claim  or  privilege. 

XLI  I.  And  be  it  enacted,  that  no  licensed 
victualler  or  other  person  shall  open  his  hoa» 
within  the  Metropolitan  Police  district  for  x\^ 
sale  of  wine,  spirits,  beer,  or  other  fermented  ts 
distilled  liquors  on  Sundays,  Christmas  Day,  acd 
Good  Friday  before  the  hour  of  one  in  the  after- 
noon, except  refreshment  for  travellers. 

XLIII.  And  be  it  enacted,  that  every  persr-r. 
licensed  to  deal  in  exciseable  liquors  within  ths 
said  district,  who  shall  knowingly  supply  any  s*:%-t 
of  distilled  exciseable  liquor  to  any  faioy  or  gii 
apparently  under  the  age  of  sixteen  years,  to  be 
drunk  upon  the  premises,  shall  be  liable  tu  i 
penalty  not  more  than  twenty  shillings,  and  upor 
conviction  of  a  second  offence  shall  be  liable  to  * 
penalty  not  more  than  forty  shillings,  and  upr' 
conviction  of  a  third  offence  shall  be  liable  to  ^ 
penalty  not  more  than  five  pounds. 

XLIV.  And  whereas  it  is  expedient  that  tk: 
provisions  made  by  law  for  preventing  disorder.) 
conduct  in  the  houses  of  licensed  victoailer%  ^ 
extended  to  other  houses  of  poUic  resmt ;  be  i 
enacted,  that  every  person  who  shall  have  or  kerf 
any  house,  shop,  room,  or  place  of  pnUic  reft^- 
within  the  Metropolitan  Police  distnel,  wherer 
provisions,  liquor:*,  or  refreshmenla  of  any  kinc 
shall  be  sold  or  consumed,  (wiicAcr  the  saisf 
shall  be  kept  or  retained  tIia««r|inicuNiI  ekie- 
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where,)  and  who  shall  wilfully  or  knowingly 
permit  drunkenness  or  other  disorderly  conduct 
in  such  house,  shop,  room,  or  place,  or  knowingly 
suffer  any  unlawful  games  or  any  gaming  what- 
soever therein,  or  knowingly  permit  or  suffer 
prostitutes  or  persons  of  notoriously  bad  character 
to  meet  together  and  remain  therein,  shall  for 
every  such  offence  be  liable  to  a  penalty  of  not 
more  than  five  pounds  :  Provided  always,  that  if  | 
the  offender  be  a  licensed  victualler,  or  licensed 
to  sell  beer  by  retail  to  be  drunk  on  the  premises, 
this  enactment  shall  not  be  construed  to  exempt 
him  from  the  penalties  or  penal  consequences  to 
which  he  may  be  liable  for  committing  an  offence 
against  the  tenor  of  the  licence  to  him  granted. 

XLV.  And  be  it  enacted,  that  every  person 
who  shall  make  or  use  or  allow  to  be  made  or 
used  any  internal  communication  between  any 
house,  shop,  room,  or  place  of  public  resort  not 
licensed  for  the  sale  of  wine,  spirits,  beer,  or 
other  exciseable  articles  within  the  said  district, 
and  any  house,  shop,  room,  or  place  licensed  for 
the  sale  of  wine,  spirits,  beer,  or  other  exciseable 
articles,  or  in  which  wine  is  sold  by  a  free  vintner, 
shall  be  liable  to  a  penalty  not  more  than  ten 
pounds  for  every  day  that  such  communication 
shall  be  open. 

XLVI.  And  be  it  enacted,  that  it  shall  be 
lawful  for  the  said  Commissioners  of  Police,  by 
order  in  writing,  to  authorize  any  superintendent 
belonging  to  the  Metropolitan  Police,  with  such 
constables  as  he  may  think  necessary,  to  enter 
into  any  house  or  room  kept  or  used  within  the 
said  district  for  stage-plays  or  dramatic  entertain- 
ments, into  which  admission  is  obtained  by  pay- 
ment of  money,  and  which  is  not  a  licensed 
theatre,  at  any  time  when  the  same  shall  be  open 
for  the  reception  of  persons  resorting  thereto, 
and  to  take  into  custody  all  persons  who  shall  be 
found  therein  without  lawful  excuse ;  and  every 
person  keeping,  using,  or  knowingly  letting  any 
house  or  other  tenement  for  the  purpose  of  being 
used  as  an  unlicensed  theatre  shall  be  liable  to  a 
penalty  not  more  than  twenty  pounds,  or  in  the 
discretion  of  the  magistrate  may  be  committed 
to  the  House  of  Correction,  with  or  without  hard 
labour,  for  a  time  not  more  than  two  calendar 
months ;  and  every  person  performing  or  being 
therein  without  lawful  excuse  shall  be  liable  to  a 
penalty  not  more  than  forty  shillings,  and  a  con- 
Tiction  under  this  Act  for  this  onence  shall  not 
exempt  the  owner,  keeper,  or  manager  of  any 
such  house,  room,  or  tenement  from  any  penalty 
or  penal  consequences  to  which  he  may  be  liable 
for  keeping  a  disorderly  house,  or  for  the  nuisance 
thereby  occasioned. 

XLVI  I.  And  be  it  enacted,  that  every  person 
who,  within  the  Metropolitan  Police  district, 
shall  keep  or  use^  or  act  in  the  management  of 
any  house,  room,  pit,  or  other  place  for  the  pur- 


pose of  fighting  or  baiting  lions,  bears,  badgers* 
cocks,  dogs,  or  other  animals,  shall  be  liable  to 
a  penalty  not  more  than  five  pounds,  or  in  the 
discretion  of  the  magistrate  may  be  committed  to 
the  House  of  Correction,  with  or  without  hard 
labour,  for  a  time  not  more  than  one  calendar 
month ;  and  it  shall  be  lawful  for  the  Commis- 
sioners of  Police,  by  order  in  writing,  to  authorize 
any  superintendent  belonging  to  the  Metropolitan 
Police  force,  with  such  constables  as  he  shall 
think  necessary,  to  enter  any  premises  kept  or 
used  for  any  of  the  purposes  aforesaid,  and  take 
into  custody  all  persons  who  shall  be  found 
therein  without  lawful  excuse,  and  every  person 
so  found  shall  be  liable  to  a  penalty  not  more 
than  five  shillings,  and  a  conviction  under  this 
Act  of  this  offence  shall  not  exempt  the  owner, 
keeper,  or  manager  of  any  such  house,  room,  pit, 
or  place  from  any  penalty  or  penal  consequence 
to  which  he  may  be  liable  for  the  nuisance  thereby 
occasioned. 

XLVIII.  And  be  it  enacted,  that  if  any  super- 
intendent belonging  to  the  Metropolitan  Police 
force  shall  report  in  writing  to  the  said  Commis- 
sioners that  there  are  good  grounds  for  believing 
any  house  or  room,  within  the  Metropolitan 
Police  district,  to  be  kept  or  used  as  a  common 
gaming-house,  and  if  two  or  more  householders 
dwelling  within  the  said  district,  and  not  belong- 
ing to  the  Metropolitan  Police  force,  shall  make 
oath  in  writing  to  be  by  them  taken  and  subscribed 
before  a  magistrate,  and  annexed  to  the  said 
report,  which  oath  every  magistrate  is  hereby 
empowered  to  administer  and  receive,  that  the 
premises  complained  of  by  the  superintendent  are 
commonly  reported  and  are  believed  by  the  de- 
ponents to  be  kept  or  used  as  a  common  gaming- 
house, it  shall  be  lawful  for  the  Commissioners, 
by  order  in  writing,  to  authorize  the  sujperin- 
tendent  to  enter  any  such  house  or  room,  with 
such  constables  as  shall  be  directed  by  the  Com- 
missioners to  accompany  him,  and,  if  necessary, 
to  use  force  for  the  purpose  of  effecting  such 
entry,  whether  by  breaking  open  doors  or  other- 
wise, and  to  take  into  custody  all  persons  who 
shall  be  found  therein,  and  to  seize  and  destroy 
all  tables  and  instruments  of  gaming  found  in 
such  house  or  premises,  and  also  to  seize  all 
monies  and  securities  for  money  found  therein ; 
and  the  owner  or  keeper  of  the  said  gaming- 
house, or  other  person  having  the  care  and 
management  thereof,  and  also  every  banker, 
croupier,  and  other  person  who  shall  act  in  any 
manner  in  conducting  the  said  gaming-house, 
shall  be  liable  to  a  penalty  not  more  than  one 
hundred  pounds,  or,  in  the  discretion  of  the 
magistrate  before  whom  he  shall  be  convicted  of 
the  offence,  mav  be  committed  to  the  House  of 
Correction,  with  or  without  hard  labour,  for  a 
time  not  more  than  six  calendar  months;  and 
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upon  conviction  of  any  such  offender,  all  the 

monies  and  securities  for  monies  which  shall  have 

been  seized  as  aforesaid  shall  be  paid  to  the  said 

receiver,  to  be  by  him  applied  towards  defraying 

the  charge  of  the  police  of  the  metropolis ;  and 

every  person  found  in  such  premises   without 

Uw&lexca«8hdl  pliable  to  a  penJty  not  more  13. ^^^^  ^^    ^^  ^^ 

than  five  pounds :  Provided  always,  that  nothing 'I  <:.  -^i^  .  •    .■_. 

herein  contained  shall  prevent  any  proceeding  by 

indictment  against  the  owner  or  keeper  or  other 

person  having  the  care  or  management  of  any 

gaming-house ;  but  no  person  shaU  be  proceeded 

against  by  indictment  and  also  under  this  Act  for 

the  same  offence. 

(To  be  eontinMed.) 
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Y  HER  MAJESTTS  ROYAL  LBTTBES 

Patent.      The  Chunk  Patent  Stove, 

invented  by  Mr.  R.  Aosser,  Civil  Eogioeer,  is 

'distinguished  from  all  others  by  its  entire  firacdoia 

from  dust  or  smoke,  its  great  economy  of  foel, 

js  perfect  safety  from  fire.     It  has  been  a 

source  of  great  coinfort  in  the  nortenr  and  bed. 
room  of  the  invalid,  a£Ponting  an  unifonn  ten- 
perature  thioqgh  the  day  and  night,  with  ob^ 
ione  supply,  while  the  most  delicate  test  cannot 
detect  any  thing  arising  from  its  use  which  is 
injurious  to  heiith  —  it  merely  waims  the  air 
without  decomposing  it ;  and,  as  there  is  no  door, 
none  of  the  gases  generated  by  combustibles,  csn 
pass  into  the  apartment.  Wherever  warmth  is 
required,  this  Stove  is  apf^cable.  It  is  as  de- 
sirable for  the  drawing-room  as  the  Laundry ;  lor 
warming  greenhouses  it  possesses  extraordinary 
datms,  the  very  great  expense  of  building  flues, 
and  afterwards  the  immense  oonsumfitioii  of  fbd, 
being  avoided.  For  workshops  and  ships*  cabins 
it  is  invaluable ;  it  requires  attenticm  only  once 
I  in  twenty-four  hours,  during  which  time  the  cost 
will  not  ezoeed  twopence. — ^Prioe,  phon,  JE3. ; 
fluted,  £3.  lOs.  Manufactured  b j  the  sok 
Proprietors,  RippoN  and  Burton,  Welis-strecc, 
Oxford-street.  Of  whom  may  be  had  detailed  Cata- 
logues of  the  prices  offenders,  fire-irons,  warranted 
tablecutlery,  superior  nickel  silver,  &c.  20peroniL 
under  any  other  old-established  boose,  which  can  be 
forwarded  for  a  single  postage.  Established  1 820. 


Next  weekwiabepuhHihed,priDe4t,  to  be 
MoniMy,  Vol,  III-  Pari  III. 

PRECEDENTS  IN  CONVEYANCING, 
adapted  to  the  Present  State  of  the  Law. 
Illustrated  with  Notes,  Practical  and  Critical,  hj 
Thomas  Georob  Western,  Esq.  F.R.A.S.  of 
the  Middle  Temple ;  Author  of  <«  The  CommcD- 
taries  on  the  Consritntion  and  Laws  of  Engiand,'' 
dedicated  by  command  to  her  Majesty  the  Queen, 
&c.  in  continuation  of  the  Precbdbnts  bj 
S.  Vallis  Bone,  Esq. 

The  PnbUshers  Wrespcetftdly  to  lafaim  the  So^ 
scriben  and  the  Profession  that  this  Part  wiD  eontaii 
a  New  Form  of  a  Tairst  Dbbb  for  1Ioxt«a«i 
Security,  with  copious  Notes ;  and  will  also  embraee 
the  present  state  of  the  Law  relating  to  Brmdkettf 
Trutt  committed  by  ThisteesoBselUngT^nwtyv«|Mii7. 
which  has  required  coDsiderable  labour  and  attentan 
on  the  part  of  the  Author ;  and  the  addKioDal  eirca»- 
stanceof  his  state  of  health  having  comqpdleil  his  goii^ 
into  the  country  has  prevented  the  pubHeadoa  on  tiie 
Isthistant.  The  H8.  has  been  reoeiwd,  aad  Is  la  the 
press :  the  Part  shall  appear  next  wedc. 
London :  Johh  Bxchards  and  Co.,  Law  Bwtogaefi, 
194,  neetHrtreet. 
TMm  Work  will  be  completed  la  Amt  ToU. 
wma^^^ammmmmmmmmmammmmmmmtie^mmm 
Printed  by  GaoaoB  Nobkait,  at  his  Piiiitbi|p  Offire, 
I     S9,  Maiden  lane,  in  the  Parish  of  St  PSMl,  Coyest 

Garden,  in  the  Oonnty  of  Middlsawjsnd  PttbUshed 
I    by  John  RicHAana,  Law  fiooM)hr«<Wl»  Fket 

Street,  in  the  Parish  of  St.  Daasta»4»  Ihe  Wert. 

in  the  Qty  of  London.— Si^ai^^MUMsibv,  1839. 
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LEX  LOCI  DOMICILIL 

Part  II. 

As  to  the  manner  in  which  instruments, 
executed  in  England  by  a  domiciled  EnglUh" 
man^  are  to  be  construed  and  dealt  with  in 
respect  of  evidence  hy  a  Scotch  Courts  in  so 
far  as  these  instruments  relate  to  the  distri- 
bution of  personal  property,  situated  within 
the  territory  of  Scotland, 

Law  of  EvioEffCB  in  these  cases. 

Whbthbb  the  Enolish  Rule  of  Con- 
STRircTioir  is  to  be  applied  ? 

Whether  the  English  Rule  op  Evi- 
DEMCB  is  to  be  applied  ? 

(Continued from  p,  865.) 
J^ORD    BROUGHAM    continued.— 
Could  the  appropriation  not  have  been 
effected  by  the  testator  himself  in  his  life 
time? 

X>r.  Ltishington  rei^WeA. — T  mean  to  estab- 
lish before  your  Lordships,  on  the  authority  of 
the  case  of  Lord  Mintov.  Elliott,  that  it  could 
not ;  for,  in  order  to  make  a  valid  appro- 
priation during  the  party's  life-time,  there 
must  be  an  interest  created  in  some  third 
party. — He  read  extracts  from  the  judgments 
of  Lord  Gifford,  in  the  case  just  cited,  and 
of  Chief  Baron  Alexander,  in  Gaskell  v, 
Ga8kell(a). 

jA»rd  Brougham  said — ^The  reason  why 
they  talk  of  a  testamentary  deed  in  Scot- 


(a)  YOQ.&J.503.510. 

Vol.  II. 


land  is  this  :  By  a  testament  in  Scotland  you 
cannot  convey  a  real  estate  or  touch  it  at 
all ;  it  must  be  by  deed  inter  vivos^  but  then 
there  is  in  Scotland  the  seal;  there  is  no 
difference  between  simple  contract  and  bond 
debts,  consequently  they  do  not  talk  of  a 
deed  as  we  do.  By  a  deed,  they  mean  an 
instrument  under  seal ;  a  will  does  not  re- 
quire a  seal,  a  deed  does. 

His  Lordship  further  said,  in  the  course 
of  the  arguments  for  the  respondente  :  I  take 
the  case  to  consist  of  two  branches ;  the  one 
is  the  question  of  evidence  of  English  in- 
struments, and  the  Scotch  Court  dealing 
with  them  in  two  ways  \  the  other  is  the  ap« 
propriation.  Perhaps  you,  my  Lord-Advo 
cate,  do  not  mean  to  deny,  nor  does,  I  sup* 
pose.  Dr.  Lushington  on  his  part  mean  to 
deny,  that  his  case  might  stand  on  the  second 
ground,  that  of  appropriation,  which  ever 
way  the  first  is  disposed  of?  You  have  two 
points  whichever  way  we  decide  j  the  first 
point  is  the  one  I  wish  particularly  to  call 
my  Lord-Advocate's  attention  to,  and  that 
is, — ^you  have  to  show,  though  I  think  you 
may  assume,  that  the  law  of  domicile  is  to 
govern  the  decision — then  two  questions 
arise  in  applying  that  principle  ;  are  you  to 
take  the  construction  which  the  English  law 
would  put  upon  the  instrument,  or  are  you  to 
come  at  the  conclusion  by  the  Scotch  law 
principle  ? 

That  is  the  first  question,  and  upon  that 

question  I  am  inclined  to  think  that  it  is  the 
2b 
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English  law  that  is  to  govern.  The  second 
is  a  different  question,  whether  or  not  the 
English  or  the  Scotch  law  of  evidence  is  ta 
regulate  the  admission  or  rejection  of  certain 
evidence  in  this  case.  We  are  putting  the 
two  points  on  the  true  ground,  whether  the 
one  law  or  the  other  is  to  he  the  governing 
rule.  Again,  supposing  it  is  decided  that 
the  Scotch  law  is  to  govern,  you  are  to 
satisfy  me  that  hy  the  Scotch  law,  regard  he* 
ing  had  to  the  confirmation  and  the  proceed- 
ings there,  you  have  a  right  to  avail  your 
selves  of  them.  Then  comes  the  question  of 
appropriation  kept  apart  from  the  other  two, 
That  seems  to  me  to  he  the  scheme  of  the 
argument  It  is  not  merely  a  technical 
matter,  hut  a  very  substantial  matter,  for  it 
is  whether  it  is  the  man's  last  will  or  not ; 
the  question  raised  on  admitting  a  paper  to 
probate  is,  whether  it  is  testamentary  or  not? 
He  may  have  one  will  which  is  a  testamen 
tary  per  and  not  revoked  by  the  last  will, 
but  he  may  also  have  a  paper  which  ceased 
to  be  his  will,  because  he  has  made  his  last 
will.  A  man  may  have  two  wills,  but  he 
cannot  have  two  last  wills.  How  you  can 
ever  make  this  out  to  be  a  subsisting  will, 
my  Lord  Advocate,  I  cannot  say.  This,  I 
take  upon  me  to  say,  would  never  be  ad- 
mitted to  probate  in  England — I  mean  the 
former  will  of  April,  1828. 

The  question  is,  whether  an  English  rule 
of  evidence  is  to  be  applied,  or  a  Scotch 
rule  of  evidence.  By  the  law  of  England, 
if  a  man  makes  a  will  written  all  with  his 
own  hand,  and  bequeaths  JB1,000.  to  one^ 
and  JC1,000.  to  another,  and  the  residue  to 
a  third,  and  signs  it  with  his  own  hand,  and 
it  is  in  every  respect  in  the  form  of  a  will 
according  to  the  English  law  as  it  at  present 
stands — in  short,  suppose  he  makes  such  a 
will  as  would  be  admitted  to  probate,  sup- 
pose it  to  have  been  proved  as  his  last  will 
at  Doctors'  Commons;  then  suppose  any  per- 
son gets  possession  of  that  will  (which  ought 
to   have   been  regularly  filed    at  Doctors^ 


DondcHii. 

Commons)  by  spoliation  or  by  negligence  Of 
the  officer  in  bringing  it  doiwn,  which  be  may 
be  compelled  to  do  by  a  nabpaema  dmets 
tecum — suppose  you  bring  down  that  ori- 
ginal will  and  produce  it  at  York,  at  nid 
priuSf  and  eyen  prove  it  was  oat  of  Doctors' 
Commons,  and  in  the  custody  of  the  proper 
officer,  what  you  would  think  of  that  in 
Scotland  would  be,  that  it  would  be  the 
most  perfect  proof  of  the  instrument,  yet  by 
the  rules  of  evidence  in  England,  it  cannot  be 
received  at  nisi  pritUy  and  the  party  would 
be  non-suited,  or  have  a  Terdict  passed 
against  him  if  he  did  not  choose  to  be  non- 
suited, if  he  had  not  another  instmment,  and 
if  he  only  produced  the  original  will.  Bj 
our  rules  of  evidence  he  roust  prodnce  the 
probate,  which  is  a  sentence  of  a  court  of 
competent  jurisdiction  declaring  that  to  be 
the  will ;  that  is  the  probate  without  tbe  will 
but  with  a  copy  of  the  will,  so  that  is  a  case 
in  which  a  copy  is  evidence  and  not  tbe  ori- 
ginal. It  is  the  sentence  of  a  Court,  and 
proves  icself  under  the  seal  of  tbe  Court. 
Now,  if  that  be  so  in  the  case  of  a  will 
which  has  had  probate,  how  much  more  is  it 
the  case  where  you  produce  a  will  which 
never  has  had  probate,  consequentl j  a  Court 
and  Jury  here,  or  a  Court  of  Equity,  never 
could  look  at  that  instrument,  it  is  the  pro- 
bate alone  that  lets  it  in  qtuisi  will.  Ther 
might  see  it  for  other  purposes,  as  in  a  ques- 
tion of  forgery,  or  they  might  see  it  if  it 
were  referred  to  in  another  instrument,  or 
in  a  question  of  sanity.  Now  that  is  the  law 
here;  and  this  being  the  case  of  a  domiciled 
Englishman,  is  the  law  here  to  be  the  go- 
verning rule  as  to  the  admissibility  of  evi- 
dence   in    Scotland,   where    the    action   is 

brought  ? 

{Tq  be  ttnOvmed^ 
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Trusts  by  Opebation  of  Law.  ' 

What  expressions  of  a  Testator  will  amount 

to  such  an  absolute  convernion  of  tmX  estate 
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into  personal,  that  a  void  or  lapsed  legacy 
iven  oat  of  the  proceeds  of  the  Sale,  shall, 
as  if  the  property  bad  been  personaU  fall 
into  the  residuary  bequest,  instead  of  result- 
ing to  the  Heir? 

Smpertal  HarltamrtU. 

HOUSE  OF  COMMONS. 

Stockdale  t?.  Hansard. 

Third  Report  of  the  Select  Committee  appointed 
to  inquire  into  the  proceedings  in  the  action 
of  Stockdale  ?.  Hansard^  and  who  were  em- 
powered to  report  their  opinion  thereupon 
from  time  to  time  to  the  Elouse; — have  pro- 
ceeded in  the  consideration  of  the  matters  to 
them  referred,  and  have  agreed  to  the  follow- 
ing report : — 

Your  committee,  in  their  report  of  the  1 5th  of 
June,  in  which  they  submitted  for  the  conside- 
ration of  the  House  their  views  as  to  the  different 
Hoes  of  conduct  which  might  he  pursued  with 
respect  to  the  damages  awarded  against  the  de- 
fendants in  the  action  of  Stockdale  v,  Hansard, 
expressed  their  hope  that  they  might  shortly  be 
enabled  to  present  to  the  House  a  further  report, 
in  which  it  was  their  intention  to  have  entered 
into  the  consideration  of  the  important  general 
questions  which  have  been  raised  by  these  pro- 
ceedings. They  have  now  to  entreat  the  indul- 
gence of  the  House  in  stating  that  this  hope  has 
been  disappointed,  and  that  they  have  not  found 
it  possible  to  complete  the  task  which  they  were 
called  upon  to  undertake. 

The  consideration  which  they  have  already 
given  to  this  important  subject  has  been  suffi- 
cient to  satisfy  their  own  minds  that  the  opinion 
upon  it,  expressed  by  a  former  committee  -and 
confirmed  by  a  vote  of  the  House  in  the  year 
1  837,  was  strictly  in  accordance  with  the  law 
and  with  the  constitution  of  this  country ;  but 
they  have  found  that  much  more  labour  and  re- 
search than  they  had  anticipated  will  be  required 
in  preparing  such  an  exposition  as  they  would 
wish  to  famish,  of  the  grounds  on  which  this 
conclusion  is  to  be  supported,  and  in  weighing, 
as  they  deserve ,  the  rea^ions  assigned  for  the  con- 
trary judgment  which  has  been  pronounced  by 
the  Court  of  Queen's  Bench.  The  late  period 
of  the  session  at  which  this  inquiry  was  com- 
menced, and  the  professional  avocations  of  some 
of  their  members,  whose  legal  and  constitutional 
teaming  rendered  their  assistance  of  the  greatest 
ralue  to  them,  have  made  it  impossible  for  your 
irommittee  satisfactorily  to  accompHsh  an  under- 


taking which  has  proved  thus  laborious.  Under 
these  circumstances  it  has  appeared  to  them  that 
it  will  be  advisable  rather  to  postpone  for  a  time 
making  their  final  report  than  to  present  one 
which  they  know  must  necessarily  be  incomplete 
and  unsatisfactory  to  themselves,  upon  a  question 
so  deeply  affecting  the  authority  of  the  Houses 
and  its  means  of  discharging  the  high  duties 
with  which  it  is  entrusted. 

Your  committee  are  not  insensible  to  the  in- 
convenience of  this  delay,  but  upon  the  whole 
they  think  it  will  be  attended  with  less  disadvan- 
tage than  must  result  from  their  attempting  to 
agree  to  a  report  without  having  been  able  to 
give  it  all  the  consideration  it  requires;  and  they 
are  the  more  disposed  to  come  to  this  conclusion 
in  consequence  of  the  opportunity  which  has 
recently  been  afforded  to  the  House  of  manifest- 
ing its  determination  to  maintain  its  privileges 
by  its  own  authority.  They  trust  that  the  resolu- 
tions which  the  House  adopted,  upon  the  notice 
given  to  Messrs.  Hansard  of  another  action  for 
the  publication  of  a  report  printed  by  order  of 
the  House,  will  serve  as  a  warning  of  the  conse- 
quences to  which  any  similar  proceeding  will  ex- 
pose the  parties  by  whom  they  may  be  attempted. 

For  these  reasons,  your  committee  beg  leave 
respectfully  to  request  that  they  may  be  permitted 
to  defer,  for  the  present,  the  further  prosecution 
of  their  inquiry,  in  oider  that  the  consideration 
of  this  subject  may  be  resumed  on  the  com- 
mencement of  the  ensuing  session. 

20th  August,  1839. 


Saio  ttrporijs^ 

VICE-CHANCELLOR'S  COVRT.^June  26. 

Stubbs  v.  Lister. 

Mortgagor  and  Mortgagees^LiaMlity  of  a 
Joint  Stock  Bank  to  produce  the  Bank 
Books  and  Paper  to  Shareholders  and 
their  Assignees  in  Bankruptcy. 

Mr.  Richards  moved  for  the  inspection  of 
certain  books,  papers,  and  documents  belonging 
to  the  Liverpool  Union  Bank.  The  plaintiflra 
were  the  assignees  of  two  persons  who  were 
jointly  holders  of  shares  in  the  bank  to  the 
amount  of  JB 1 0,000.  These  shares  were  depo- 
sited with  the  hank  by  way  of  security  for  any 
advance  made  in  the  course  of  a  banking  account 
to  the  proprietors  of  the  shares.  The  parties, 
however,  having  become  bankrupt,  and  the 
shares  being  sold,  the  assignees  filed  the  present 
bill  for  an  account  of  the  produce  of  the  sale, 
charging  that  the  whole  amount  had  not  been 
accounted  for,  and  the  motion  was  now  made  for 
the  inspection  of  books  and  papers  belonging  to 
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tfi^bktiking  company,  to  en&blethe  plaintrffa  to 
establish  the  charge  of  fraud  made  against  them 
ITie  company  did  not  resist  the  production  of 
feuch  books  and  documents  as  were  produced  at 
the  public  meetings  of  the  shareholders,  but  re- 
fused the  inspection  of  any  other,  on  the  ground 
of  an  express  stipulation  in  the  deed  of  partner- 
ship which  constituted  the  company,  that  no 
shareholder  should  be  at  liberty  to  call  for  or 
inspect  any  books,  papers,  or  documents  of  the 
company,  but  such  as  were  produced  at  the  re- 
quest of  a  general  meeting  of  the  shareholders. 
The  learned  counsel,  in  support  of  the  motion, 
submitted,  that  although  a  mere  shareholder 
might  be  bound  by  such  a  covenant,  it  could  not 
affect  the  plaintiffs,  who  stood  in  the  characters 
of  customers  to  the  bank  from  the  time  of  the 
deposit,  or  the  bank,  who  from  that  moment  were 
mortgagees  of  the  shares,  and  that  if  the  Court 
permitted  such  covenants  to  operate  as  a  bar  to 
discovery,  there  was  no  transaction,  however 
fraudulent,  that  might  not  be  concealed. 

The  Vice-Chaxcellor  said  it  was  clear  to 
him  that  tiie  question  was  one  merely  between 
shareholders  and  the  bank,  and  although  the 
bank  were  mortgagees  and  the  shareho!ders 
mortgagors,  the  transaction  was  only  a  mortgage 
of  shares,  which  cou.d  not  give  a  mortgagee  a 
greater  right  than  a  shareholder.  He  did  not 
agree  that  such  covenants  would  protect  a  trans- 
action, however  fraudulent,  for  if  a  bill  were  Bled 
alleging  the  whole  affair  to  be  a  bubble,  and 
stating  the  grievance  complained  of  in  the  hill  as 
a  particular  instance  of  the  fraud,  the  Court 
would  certainly  interfere.  His  Honour  directed! 
the  order  so  far  only  as  it  related  to  the  inspec- 
tion of  the  books  and  papers  produced  at  public 
meetings  of  the  shareholders. 


ROLLS  COVKT.— June  29. 

GMBirtlKKni     ^ND    ANOTHER,    ExECDTORS    OF 

JoH.N  Bowles,  v.  Wakeford. 

^Trustees,  their  liahHitm. — Exf.cutous   of 

Trustees.  —  RtLR.     Where  persons  t/?/- 

.    tlertake  to  be  ^Trustee.%  tJiey  are  not  entitled 

to  act  rcithcsLj^rlre,  huf  if  theyjind  the  Trust 

'  praj)ertii/  invoiced  in  covqiLcatcd  guestioiis, 
which  theij  did  voi  contemplate  Tvlien  they 
vnde7tooh  the  trust,  fhey  have  a  right  to 

'l     come  to  the  Covrl  for  reliefs  which  rvill 

; ,  judge  of  the  ch  cumstances. 

'^  Thi*  bai  wa^  liM  by  the  plaintiffs,  extcutors 
*)C  J^Ari  bow]es,'Who  was  the  eurviving  trustee 
in  tte  settlctMeiit  4H  the^marrtage  of  Miss  Bowles 
"With;  the  defendant  Wakeferd.  The  bill  was 
^»iptidJy  fiMia  the  name  of  Miss  Wakeford, 


then  an  nitanfe,  ihe  issue  of  tlic  maniagr;  but 
upon  lier  attaining  2 1 ,  she  withdrew  from  tbe 
suit. 

Mr  Femherion,  forthe  plainiiffa, stated,  thai 
the  defendant,  the  husbaaOp  bad  reconred  froa 
the  original  trustees,  Edward  and  John  Bowks, 
,  portions  of  the  truat  monies  comprked  in  the 
settlement,  upon  the  security  of  his  pronttBaory 
note  and  the  deposit  of  title  deeds,  in  a  manner 
not  authorized  by  the  settlement,  and  that  the 
plaintiffs,  the  executors  of  the  surviving  trustee, 
could  not  safely  act  in  their  office  as  executors, 
unless  the  marriage  settlement  monies  were  re-> 
placed  on  proper  securities,  confbrmablj  with  the 
settlement,  and  the  differences  arising  from  the 
price  of  stocks  ivere  made  good  by  the  defend- 
ants, for  otherwise  the  plaintiffs,  as  execntois, 
might  hereafter  be  made  liable  for  the  conduct  of 
their  testator. 

Mr.  Kindersletfj  forthe  defer dant  Wakeford, 
the  husband,  contended  that,  however  desiraUe 
it  might  be  to  have  an  appointment  of  new  trus- 
teeit  in  lieu  of  the  executor  of  the  surrrving 
tmstee,  the  plainti£R9  were  not  entitled  to  call  for 
it.  The  plaintiffs  had  themselTea  stated  that 
they  had  not  incurred  any  personal  responAbiiif, 
and  they  were  now  creating  a  great  and  unec- 
cessary  expense  by  asking  the  Couit  to  do  thai 
for  them  which  they  might  liave  done  fur  theoi* 
selves  by  a  mere  declaration.  The  suit  was  not 
brought  fur  any  beneficial  purpose,  or  to  01)1818 
relief  from  any  real  responsibility,  as  the  loau  d 
the  money  to  the  husband  by  the  now  deceased 
original  trustees  was  sanctioned  by  the  dangbter, 
the  only  issue  of  the  marriage,  and  the  only 
party  who  had  a  right  to  compbin.  The  suit 
could  not,  at  all  events,  be  entirely  sustained, 
and  even  if  the  Court  shoukl  ooiisider  it  might 
be  sustain vd  in  part,  the  plain tiHs  ought  to  pay 
the  costs  occasioned  by  that  )mrt  of  their  biU 
which  was  not  sustainable. 

Mr.  Temple,  for  Miss  Wakeford,  aaid  she 
was  the  only  issue  of  the  nsanriagey  and  tbcre^ 
fore  the  party  moKt  beneficially  entitled  under  the 
settlement,  and  she  made  no  eomplaint^  The 
bill  prayed  a  remedy  for  an  alleged  >  fansch  fd 
trust,  and  also  for  an  appointmeut  of  new  tza»» 
tees.  It  was  for  the  trustses .  to  aliowr  thai  ihey 
had  taken  the  besA  and  c^ieapest method- ^ircW 
latter  purpOKe.  1'lie  alleged  bieadi-  of  imat  ww, 
that  tlie  trust  atook  had  been  sold  out.  Hsd  the 
piuceedj  advanced  IkX'Wakeford^wlioi  had  «ogsfoi 
to  replace  the  stock,  but  liadnot  dona  sow  The 
leuer  of  the  1 1th  of:  Augustt'lftM^  £wn  Joha 
Bowles^  the  anrvivingv  but  i 


called  upon  Wakeioid  to  pa^  thoaMnayf  Mo  the 
bankers*     The  object  of  the 


that  the  money  lent  should  ha. 
that  the  stock  slioold  benpfaMedT 
been^  he  would  admit^  hotu$ 
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adVancVf  and  a  niember  of  llieiamitybenelicidlly 
interested,  or  a  person  responsible  for  ihe  advance,  | 
might  have  a  right  to  file  the  bill,  but  that  was 
not  the  preterit  case*     The  parties  interested  did 
not,  nor  ever  did»  datm  their  full  rights  under  the 
setclein^nt.    TbebiU  wms  filed  under  such  cir-> 
cumstancea,  that  even  if  the  plaintiffs,  the  re- 
presentatives of  the  surviving  trustee,  were  tech- 
nically right,  they  were  so  morally  wrong  that 
the  Court  would  not  give  them  costs.  The  money 
was  a  loan  to  Mr.  Wakeford,  the  father.     Miss 
Wakeford  was  at  the  time  very  nearly  of  age. 
Mrs.  Wakeford,  the  party  entitled  to  the  life 
ititerest,  was  living  with   her  husband,  who  ex- 
pen  led   the  money  in  support  of  her  and  his 
daughter.     It  did  not  appear  tliat  the  plHintiiF 
ever  made  the  wife  or  daughter  acquainted  that 
this  suit  would   ha  brought.     Mrs.   Wakeford  | 
said    she    had    not    refused,  because   she    had! 
not  boen  requcsteJ,  but  if  she  hid  been,  she! 
wonld  have  refused  to  have  joineil  in  the  suit. ! 
Miss  Wakeford,  who  was,  when  the  suit  wasl 
instituted,  nearly  20,  now  said  that  the  suit  wasl 
without  her  knowledge^  and  that  she  disapproved , 
of  and  disclaimed  it.     As  to  the  other  prayer  of 
ihe  bill,  for  appointing  nvw  trustees,  the  costs  of 
that  were  always  in  the  discretion  of  the  Court 
There  ought  not  to  have  been  a  long  expensive 
bill   for  that  appointment.      A  petition  might 
have  been  presented  under  the  Act  for  that  pur- 
pose at  a  trifling  expense.     This  bill  and  answer 
extended  to  100  brief  sheets,  and  the  expenses 
were  fourfold  more  than  was   necessary.      He 
asked  that  the  Court  would  not  give  the  trustees 
their  costs,  on  account  of  their  not  having  pro* 
ceeded   by  petition,  and   thereby   followed  the 
policy  laid  down  by  the  legislature.     He  prayed , 
the  Court  to  protect  the  trust  estate  from  tlie 
expense  of  the  proceeding.     As  to  the  plaintiffs 
€»>mplaint  of  the  liability  of  the  real  e^itate  of  the 
surviving  trustee  to  be  charged,  the  bill  stated 
that  those  estates  had  devolved  upon  his  coheir- 
esses at  law,  who  were  made  parties  to  this  suit, 
and  therefore,  with  regard  to  the  real  estate,  the 
plaintiffs  were  not  liable  by  their  own  showing, 
and  therefore  had  no  right  to  complain.    The 
bill,   to  a  great  extent,   had   been   improperly 
framed,  and,  so  far  as  it  was  so,  the  costs  of  it 
cn^ht  not  to  be  thrown  upon  the  estate.     If  any 
eoftts  weve  to  be  given  to  the  plaintiffii,  it  should 
ofity  be  for  so  much  of  the  bill  as  was  necessar}'. 
There  was  no  dispute  in  the  family,  the  wife  and 
danghter  were  perfectly  satisfied  as  the  matter 
stood,  and  they  were  satisfied  that  the  husband 
aboulit  reoeire  the  rents  and  dividends^  which  were 
applied  for  their  common  support. 

The  Counasl  for  the  eobeiresses  at  kw  of 
John  Bo#les,  the  surviving  trustee,  prayed  that 
they  miglit  be  dismissed.  It  had  beeu  contended 
that  by -John  Bowles's  will  his  trust  estates  had! 


passed  to  the  devisees;  other  parties  b^  coa>- 
tended  that  they  did  not  so  pass,  but  descend^ 
to  the  testators  coheiresses,  on  which  account 
they  had  been  made  defendants  to  the  suit.  They 
submitted  to  such  directions  as  the  Court  should 
make,  and  prayed  to  have  their  costs. 

Mr.  Pemherton  replied.    The  greatest  part  of 
the  costs  of  which   the   defendants   now  com- 
plained had  beeu  occasioned  by  their  own  fault. 
But  for  their  misconduct  the  costs  wouid  not 
have  been  one  tenth  part  so  much.     They  said 
there  was  no  pretence  for  appointing  new  trus- 
tees ;  that  there  were  no  trusts  to  be  executed ; 
that  the  bill  was  wantonly  filed ;  that  there  was 
nothing  but  what  might  have  been  done  without 
the  intervention  of  the  Court ;  and  they  stated  iu 
their  answer  that  there  was  no  necessity  for  new 
trustees.      His  (Mr.  Pembertoas)  reply  was, 
that  the  defendants  themselves,  on  the  death  of 
John  Bowles,  called  upon  the  plaintiffs  to  appoint 
new  trustees.    .The  plaintiflRi  looked,  in   conse- 
quence, into  the  deeds,  and  found  there  was  no 
power  given  to  appoint  them.     They  then  ex- 
amined further  into  the  matter,  and  found  that  of 
the  £200.  mortgage  money  lent  to  the  plaintiff, 
not   one  shilling  had  been  restored;   that  tl^ 
£•2,000,  stock  sold  out  had  not  been  restored  or 
repaid ;  and  that  the  title  deeds  deposited  by  Uie 
defendants  to  secure  this  money  were  no  longer 
the  possession  of  the  trustees,  and  they  also 
fonnd  that  there  was  an  attempt  to  recal  the 
voluntary  settlements  made  by  Mr.  Wakeford  in 
I82:K     The  funds  were  gone,  the  deeds  were 
not  forthcoming,  some  of  them  wera  no  longer 
in  existence.     The  plaintiffs  wire  the  represen- 
tatives of  a  surviving  trustee,  liable  for  every 
!9hilling  of  the  money,  and  the  defendant,  Wake- 
ford, instead  of  saying  he  would  do  all  he  could 
to  replace  it,  called  upon  the  plaintiffs  to  let  the 
matters  remain  as  they  were,  so  that  the  money 
was  not  forthcoming.     Whenever  the  order  was 
obtained  for  paying  the  money  into  court,  the 
execution  of  it  was  resisted,  and  only  upon  the 
writ  of  execution  being  issued  was  it  foriheomiag. 
Neither  the  money  nor  the  stock  before  that  time 
were  forthcoming,  and  Miss  Wakeford,  who  had 
now  attained  2 ) ,  .said  she  did  not  want  the  stock 
replaced.      Did   she  at  the  time   abandon   her 
interest  in  it?     No  :  she  said,  *'  I  will  lie  by.** 
And  what  would  have  been  the  course?     Could 
any  body  deny  that  on  a  bill  filed  by  her  It  would 
have  been  the  bounden  duty  of  these  execiitora 
to  replace  the  stock?     Wliy  ought  the  p'amtiffi 
to  have  left  the  breach  of  trust  to  be  remedied 
until  Wakeford  was  dead,  and  the  claim  would 
fall  upon  themselvea?     The  plaintiff*  iWH  the 
trustees  in  fee  of  the  legal  estate  of  .tliat  ^<lp«ty 
on  which- the  ^6200.  was*  wgittaHy  seeured  by 
mortgage*     Thd  eflfttity  of  .r^ein|Mioa  of  the 
mortgaged  r^te  hadlif«)!pttc«;hwd  by  W^]^- 
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ford,  and  by  him  conveyed  to  Dlivis  to  tjses  simi- 
lar to  those  in  Wakeford's  marriage  settlement. 
It  might  be  proper  that  this  estate  should  be 
taken  in  lieu  of  the  £200.  mortgage  money,  but 
the  settlement  being  after  marriage,  and  volun- 
tary, would  not  be  good  against  Wakeford's  cre- 
'  ditors,  although  it  would  bind  him. 

Mr.  Pemberton, — The  freeholds  by  the  mar- 
riage settlement  of  Mr.  and  Mrs.  Wakeford, 
Were  limited  to  the  trustees  and  their  heirs  dur- 
ing the  life  of  Mrs.  Wakeford  in  trust,  to  receive 
the  rents  and  pay  them  to  her.  It  was  doubtful 
whether  these  freeholds  were  vested  in  the  devi- 
sees of  John  Bowles  or  his  co-heiresses.  It 
depended  upon  the  codicil  of  John  Bowles, 
which  was  set  out  on  the  bill.  The  words  are, 
' '  1  declare  that  the  devise  in  my  will  of  the  re- 
sidue of  my  real  estates  was  not  intended  to  in- 
clude any  estate  vested  in  me  as  trustee  or  mort- 
gage in  fee."  The  co-heiresses  were  made  de- 
fendants to  the  suit.  The  stock  was  sold  out 
for,  and  at  the  request  of,  Wakeford,  who  under- 
took to  restore  it.  The  irregnlarity  in  not  tak- 
ing the  consent  of  the  wife  in  writing  would 
make  the  trustees  liable  for  that  stock.  The 
power  to  advance  the  money  to  the  husband  was 
only  npon  his  bond,  and  no  bond  had  been 
taken.  IVIiss  Wakeford,  the  only  issue  of  the 
marriage,  had  attained  2 1 ,  and  from  the  age  of 
Mrs.  Wakeford,  who  had  the  interest  for  her 
separate  use  for  life,  there  was  no  probability  of 
other  issue.  There  was  no  clause  against  antici- 
pation, and  therefore  her  consent  would  be  suffi- 
cient. There  were  two  voluntary  settlements, 
one  on  the  6th  of  July,  1823,  in  which  Wake- 
ford assigned  his  life  interest  under  the  settle- 
ment on  his  marriage  to  trustees^  for  the  benefit 
of  his  family  ;  the  other  on  the  4th  of  Septem- 
ber, 1823,  when  Wakeford  conveyed  to  the 
trustees  the  equity  of  redemption  he  had  pur- 
chased of  the  estate,  on  which  the  £200.  settled, 
was  mortgaged.  In  1828,  Wakeford  desired  to 
recal  these  settlements,  and  Mrs.  Wakeford  wrote 
to  the  trustees  on  the  subject,  stating  that  the 
circumstances  on  account  of  which  those  two 
settlements  were  made  had  ceased.  Upon  the 
death  of  John  Bowles  these  deeds  were  not  found 
to  be  in  his  possession.  Copies  of  them  were  in 
Ck)urt.  He  submitted  the  plaintiffs  were  entitled  to 
a  decree  for  the  appointment  of  new  trustees  with 
respect  to  the  real  estate  and  the  JB200.  secured  > 
upon  mortgage,  which  deed  and  also  the  stock' 
sold  out  should  be  replaced;  and  that  there 
should  also  be  a  declaration  respecting  the  vo- 
luntary settlements  made  after  the  marriage.  The 
great  perplexity  of  the  proceedings  had  arisen 
from  the  conduct  of  the  defendant  Wakeford, 
who  represented  upon  his  answer  that  the  deeds 
had  never  been  deposited  at  all.  The  bill  could 
not  have  been  made  shorter  than  it  was.     If  the 


defendants  had  not  acted  as  ibey  had  done-^if 
they  had  not  resisted  the  application  of  the  plain- 
tiffs in  every  shape,  then«  instead  of  60,  the  bill 
might  not  have  been  more  than  six  brief  sheets; 
and  it  was  entirely  in  consequence  of  the  mode 
in  which  the  case  was  met  that  the  great  expeoae 
bad  arisen.  Where  a  party  had  accepted  a  tnnt 
he  could  not  denude  himself  of  it  for  hts  owo  ca- 
price except  at  his  own  expense,  but  it  was  en- 
tirely different  in  the  representatives  of  a  tiosue. 
This  distinction  had  always  been  taken— that  al- 
though the  original  trustee  most  abide  by  whit 
he  had  undertaken  his  representatives  were  en- 
titled to  be  discharged  from  it.  The  case  of 
**  Coventry  v.  Coventry"  would  prove  that. 

Lord  Lanodalb. — The  plaintiib  were  the 
executors  and  devisees  of  John  Bowles,  who  was 
the  survivor  of  the  two  trustees  of  Mr.  and  Mrs. 
Wakeford's  marriage  settlement.  That  settle- 
ment comprised  property  of  different  sorts,  free- 
hold estates,  mortgage  money,  and  stock.  Johs 
Bowles  died  on  the  25th  of  April.  1836,  and 
the  plaintiffs  had  the  dutiea  of  their  tcstatoc  cast 
upon  them.  Application  was  made  to  then  to 
appoint  new  trustees  which  induced  an  ioqaiiy 
respecting  the  trusts.  The  consequence  wastbat 
there  was  nothing  found  in  the  condition  io 
which  it  ought  to  have  been,  pursuant  to  the 
deed  in  which  the  trusts  were  created.  Theif 
had  been  various  dealings  with  the  trust  propem 
between  the  deceased  trustees  auid  Wakeford  die 
tenant  for  life.  The  property  had  been  aheted 
in  condition,  and  the  alteration  had  been  made  iii 
a  manner  inconsistent  with  the  trusts.  The  plaia- 
tiffs  found  that  the  estate  of  th«ir  teaUtor  was  n^ 
cessarily  subject  to  very  great  responaihilitT. 
I'here  was  in  the  settlement  a  power  of  adrandng 
money  to  the  husband  upon  bis  bond,  widi  the 
consent  in  writing  of  his  wife.  The  monevhid 
been  advanced  without  the  bond  andwithdut 
such  written  consent.  There  was  an  mfiant  child 
of  the  marriage,  and  there  was  legal  possibility  of 
future  issue.  That  infant  had  a  right  to  insist 
that  this  advance  was  a  breach  of  trust,  and  thss 
the  stock  should  be  replaced,  for  it  had  been  sold 
ont  in  a  manner  not  appointed  by  the  deed.  Thr 
representatives  of  the  surviving  trustee,  find^ 
themselves  in  this  situation,  were  naturally  desir- 
ous to  relieve  the  estate  of  their  testator  from  tht 
responsibility  thus  thrown  upon  it.  There  was 
a  clear  demand  against  them  on  a  breach  of  trast. 
in  which  their  testator  had  concurred  for  the  b^ 
nefit  of  the  husband.  He  (Lord  LaiigdaJe)  wa^ 
surprised  to  hear  it  argoed  that  the  pbtnti&  had 
not  a  right  to  apply  for  relief.  Tbcie  might  haw 
been  a  bill  against  them  by  tli«  wife  or  danjhier. 
through  their  next  friend  praying  Ibr  nM  ^ 
their  testator's  estate.  The  plainiifil  hid  a  rig^^ 
to  come  against  the  husband  to  sflt  this  oMCter 
right.     If  A  biU  had  bqen  fiM  lylktdaflghter 
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and  the  wife  by  which  the  husband  and  the  estate 
q{  the  deceased  trustee  had  been  called  upon  to 
pay,  the  plaintifFsy  as  trustees  of  that  estate,  would 
have  a  right  to  come  against  the  husband.  The 
trustees  of  the  surviving  trustee,  finding  relief 
impossible  without  the  assistance  of  the  Court, 
filed  the  present  hill  for  replacing  the  stock  and 
bringing  the  money  into  Court.  The  daughter, 
then  an  infant,  had  since  come  of  age.  The 
husband,  the  wife  for  her  separate  use,  and  the 
daughter  for  her  interest  in  remainder,  were  the 
three  parties  concerned,  and  although  there  was 
a  legal  possibility  of  further  issue,  Mrs.  Wake- 
ford  was  of  such  an  age  as  to  make  it  satisfactory 
that  no  future  interest  would  arise.  The  wife 
and  daughter  did  not  desire  to  have  these 
funds  restored.  Consequently  the  plaintiffs  were 
relieved  £rom  responsibility  on  that  score,  and 
did  not  now  seek  to  prosecute  the  suit  for  a  resti- 
tution of  the  fund,  but  they  wished  to  be  re- 
lieved from  further  responsibility.  The  proceeds 
of  the  stock  were  brought  into  Court;  they  asked 
nothing  for  that,  but  they  wanted  to  convey  to 
new  trustees  the  real  estate,  which  was  a  security 
for  the  money,  and  which  was  at  present  vested 
in  them.  They  had  a  right  to  do  this,  for  they 
had  a  right  to  be  relieved  from  further  responsi- 
bility. He  (Lord  Langdale)  thought,  that 
nnder  the  codicil  of  John  Bowles,  the  devisees 
did  take  the  legal  estate.  The  life  interest  of 
Mr.  Wakeford  was  also  vested  in  the  plaintiffs  by 
Wakeford's  voluntary  settlement.  The  plaintitfs 
had  a  right  to  be  relieved  from  these  trusts. 
With  respect  to  the  equity  of  redemption  assigned 
to  Davis,  the  plaintiffs  were  not  subject  to  respon- 
sibility on  that  account,  and  had  nothing  to  con- 
vey. With  regard  to  the  costs,  the  rule  was, 
where  persons  undertook  to  be  trustees,  they 
were  not  entitled  to  act  with  caprice,  but  if  they 
found  the  trust  estates  involved  in  complicated 
questions,  which  they  did  not  contemplate  when 
the  trust  was  tindertaken,  they  had  a  right  to 
come  to  the  Court  for  relief,  and  the  Court  would 
judge  of  the  circumstances.  There  might  be 
fiome  difference  between  the  person  who  under- 
takes the  trust  and  the  person  who  represents 
that  individual ;  but  in  this  case,  if  John  Bowles 
himself  had  come,  and  desired  to  be  relieved, 
he  l^Lord  Langdale)  thought  he  would  be  en- 
titled to  relief.  He  had  no  doubt  about  the 
costs ;  and  it  seemed  to  him  so  clear,  that  he 
could  not  help  feeling  some  surprise  at  the 
course  taken  by  the  defendants.  Was  it  to  be 
endured  that  persons  who  had  trusts  cast  upon 
them  which  had  become  perplexed  and  intricate, 
should  not  be  able  to  be  relieved  from  them  with- 
out having  the  whole  costs  of  the  suit  thrown 
upon  them  ?  The  b^U  must  be  dismissed  with 
costs  against  the  two  co*  heiresses  to  whom  it 
would  have  descended  if  it  had  not  passed  by  the 


codicil.  He  thought  the  trust  estates  of  John 
Bowles  did  pass  by  his  codicil :  but  the  question 
was  open  to  considerable  discussion.  The  costs 
of  the  co-heiresses  must  be  added  to  the  costs 
of  the  plaintiffs  and  be  paid  by  the  defendants. 
His  Lordship  then  directed  a  reference  to  the 
Master  to  approve  of  new  trustees  and  carry  the 
decree  into  execution. 


COURT  OF  BANKRUPTCY.— 5ep^  90. 

Fiat  against  Oliver  Spring btt  Iron. 

Act  of  Bankruptcy — Bill  of  Sale — Whe^ 
ther  a  BUI  of  Sale  given  far  a  pre-existing 
debt  ofihe  whole  of  a  Trader^ s  property  is 
an  Act  of  Bankruptcy. 

The  facts  of  this  case  appeared  to  be  these: — 
About  January  last  Iron  borrowed  £245,  of  a 
Mr.  Wilson,  for  the  purpose  of  taking  a  chymist 
and  druggist's  shop,  and  entering  into  business. 
Being  unable  to  repay  this  money  in  April  last, 
he  applied  to  a  mr.  Westrup  for  assistance. 
Mr.  Westrup  agreed  to  lend  Iron  his  acceptance 
for  JB*245.,  and  Iron  was  to  provide  the  money 
I  to  meet^it.  Iron  failed  to  do  so,  and  Westrup 
I  being  compelled  to  uke  up  his  acceptance,  which 
I  became  due  on  the  20th  of  July,  he  applied  to 
,  Iron  for  security.  Iron  said  he  had  no  other 
security  than  his  shop  fixtures  and  furniture,  and 
I  the  drugs  and  stock  in  the  shop,  and  that  he 
I  would  be  happy  to  give  Westrup  a  bill  of  sale  of 
the  whole  of  the  property.  Iron  then  got  the 
bill  of  sale  prepared,  and  it  bore  date  and  was 
executed  on  tjie  1st  of  August.  After  this  Iron 
continued  on  the  premises,  in  the  employ  of 
Westrup,  and  carried  on  the  business  for  him 
till  last  Wednesday,  when  Westrup  sold  the  pro- 
perty by  public  auction.  Iron  left  Westrup's 
service  on  the  following  morning.  When  West- 
rup applied  to  iron  for  the  bill  of  sale.  Iron  told 
him  he  had  no  other  property  but  that  in  the 
bill  of  sale. 

Mr.  Commissioner  Holrovd  said  he  was 
clearly  of  opinion  that  the  bill  of  sale  given  to 
Westrup  was  in  itself  an  act  of  bankruptcy. 
This  was  not  a  bonajide  sale  of  the  property  by 
Iron  to  Westrup  for  a  new  consideration,  but  the 
bill  of  sale  was  given  for  a  pre-existing  debt,  and 
was  manifestly  an  assignment  of  the  whole  of 
Iron's  property.  Under  these  circumstances, 
though  given  at  the  instance  or  request  of  W^est- 
rup,  it  could  not  be  considered  otherwise  than 
voluntary  and  in  contemplation  of  bankruptcy. 
It  could  not  have  relieved  Iron  from  any  present 
difficulty,  but,  on  the  contrary,  stopped  his 
trading  altogether,  and  was  therefore  in  itself  an 
act  of  bankruptcy  without  actual  fraud.  Nor 
could  this  bill  of  sale  be  protected  by  the  statute 
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2  Victoria,  c.  I  ],  or  by  the  2nc!  and  3rd  Victoria, 
t.  29.  The  learned  commissioner  then  referred 
to  the  cases  of  Newton  v.  Gander,  7  East,  Thorn- 
ton V.  Hargraves,  7  East,  and  Siebertu.Spooner, 
1  Mec.  and  Wei.  714,  and  Bevan  v.  Nunn,  9 
Bin.  112. 

Fiat  confirmed  as  to  the  act  of  bankruptcy 


Sept.  30. 
Fiat  against  Helder  &  Co.  Solicitobs. 
Babristers'  Fees. — W/iether  a  Promiswry 
Note  for  a  BarrUUr*  Fees  marked  by  the 
Solicitor',  and  charged  to  the  Client  is 
provable  by  tJte  Barrister  ayain$t  tiie  Es- 
tate of  the  Bankrupt. 

Mr.  Simons,  a  barrister,  tenderec]  a  proof  for 
JE45.  on  a  piomissory  note,  which  was  objected 
to  on  the  ground  that  the  note  was  given  for 
counsel's  fees,  for  which  it  was  contended  Mr 
Simons  could  maintain  no  action. 

It  appeared  that  the  fees  arose  from  drawing 
certain  bills,  in  Chancery  and  conveyancing,  and 
that  the  bankrupts,  after  the  labour  was  per- 
formed, marked  the  fees  on  the  instruction,  and 
had  charged  their  clients  with  the  amount  of 
these  fees. 

Mr.  Commissioner  Holroyd  said  he  thought 
that  the  proof  on  this  promissory  note  was  ad- 
missible, for  supposing  a  barrister  could  not 
maintain  an  action  to  recover  fees  for  drawing, 
still  he  thought,  under  the  circumstances  of  this 
case,  the  moral  obligation  on  the  solicitors  to 
pay  the  fees  which  they  had  marked,  and  charged 
to  their  clients  as  paid,  was  a  sufficient  consi- 
deration to  support  an  express  promise  made  by 
the  solicitors  to  pay  the  amount  of  them.  His 
Honour  cited  *•  Lee  v.  Muggridge,''  5  Term 
Reports,  36. 

Proof  admitted. 

We  could  say  mucb  upon  this  subject. 
We  do  hope,  however,  that  the  evident  rising 
respectability  of  the  profession  will  be  the 
meansof  abolishing  the  odious  cred  t  system, 
ivhieh  is  a  modern  innovation  upon  the  good 
0id  custom  of  paying  the  barrister's  fees, 
either  with  the  papers  or  before  the  work  is 
delivered.  Where  aa  i^torney  obtains  credit 
fnom  a  barrister  for  mch  labour  as  only  those 
who  petfbrm  it,  (and  in  most  cases  it  is  per- 
formed even  over  the  midnight  lamp)  can 
>dge  of  its  inteosity,  awl  for  tliat  credit  he 
obtains  not  only  paytnent,  hxxi  ample  remune- 
rations  no  expressiow  <:^q  be.  de«m«d  too 


harsh  as  appUad  to  aojr  ^attprney  1A9  iroidd 
defraud  bis  ooansel  of  hisi  Iianl««aTiied  fm. 
We  do  not  apply  any  expression  of  the  kind 
to  the  bankrupts  in  the  above  reported  case. 
We  do  not  even  know  them*  nor  ever  heaid 
of  them.  Nor  does  it  appear  that  the  ob- 
jection t)  the  proof  was  a  voluntary  act  of 
their  own. 


INSOLVENT  DEBTORS'  COURT.— &pf.  28. 

Case  of  Thomas  Jambs  Fellgatb. 

Adjudication  annulled. — Povoer  of  the 
Court  to  annul  its  Adjudication,  when  a 
remand  had  been  ordered^  and  the  Insolvent 
ohtaimt  his  discharge  from  custody  lU  the 
sitit  of  his  detaining  Creditor. — Upihiok 

of  the  ATTOBNSY-GBMBaALl 

In  this  case  Mr.  Woodroffe  applied  on  the 
9th  July  last  for  an  order  of  the  Court  to  vaate 
the  adjudication  made  in  this  matter.  Tlie  in- 
solvent had  been  acoUecting  clerk  to  Mr.  Thomis 
Harris,  a  brewer  in  the  Hampstead-imii ;  be 
embezsled  sums  amounting,  as  he  admitted  is 
his  schedule,  to  £*2,845  ;  bat  it  was  stated  tint 
his  defalcations  exceeded  £3,000 :  his  adaiy  ms 
j£^iOO  a-year  besides  expenses.  He  was  ordeitii 
by  the  Court  to  be  remanded  for  a  period  of 
eighteen  calendar  months,  for  contracting  the 
debt  by  means  of  a  breach  of  trust.  Mr.  Hanii 
was,  according  to  the  new  act,  not  in  a  siliiatioo 
to  detain  him  until  after  the  judgment  wis  po- 
nounced,  not  having  diarged  him  in  execubon ; 
the  consequence  was,  that  within  an  hour  tbe 
insolvent  procured  his  discharge  from  the  dedi))- 
ing  creditor,  and  wheu  the  detainer  at  the  snit  of 
Mr.  Harris  was  taken  to  the  Qneen's  Bend 
prison  in  two  hours  after  the  judgment  was  giwSf 
the  insolvent  was  out  of  custody.  A  esse  bad 
been  laid  before  the  Attomey-Ganeral,  who  «» 
of  opinion,  that  as  the  insolvent  had  obtained  iiis 
!  discharge  by  other  means  than  by  dw  order  of 
I  the  Court,  he  had  renounced  the  act,  and  theit- 
fore  was  not  entitled  to  the  benefit  after  the  ton 
for  which  he  was  remanded  should  haveexfiiKd. 
The  application  was  made  in  accordance  with  the 
opinion  so  given.  The  wanant  ol  laffand  b«i 
not  gone  to  the  Queen's  Bench,  but  it  was  sop 
posed  to  have  issued  to  Whitecrosa-street  PrisfiOi 
;  from  which  the  insolvent,  after  be  had  pettttooed, 
had  removed  himself  W  hahea*  corpus. 

Mr.  TFoodno^e  said  tho  aes  ^m^k^vaaadtk^ 
defective,  and  no  Nmady  had  bean  wHptad;  lie 
was  bound  to  bow  lo  the  i^iinioii>of  OaiAtloraeT- 
General,  but  if  it  was  not  &tr  qpiiiad%  hs  shealii 
call  it  a  very  indifferent  one.  lijpaaiaM  to  be 
his  act,  and  some  akera^oa  fAietrn'^niis* 

Mr.  Commissioner  MidWia  <aH^  §tmmli 


Digitized  by 


Google 


be  no  difihteftht  d^etifbe  itaU'of  the  new 
act,  biU  he  cimld  nots  see  haw  the  Cooit  could 
remedy  tbe  complaint. 

Mr.  Woodroffe  now  again  applied  to  the 
Court  for  the  adjudication  to  be  cancelled.  He 
stated  that  Mr.  Cominiianoner  Bowen  mentioned 
that  on  the  circuit  it  was  a  eomman  practice  to 
order  a  discharge  conditionally,  but  if  the  party 
obtained  his  discharge  otherwise  than  in  the 
manner  ordered,  he  considered  that  he  had  ob- 
tained no  benefit  under  the  act ;  that  case  was 
somewhat  analogous  to  the  present.  The  act 
directed  a  warrant  to  issue  to  the  gaoler,  but  that 
direction  had  not  been  complied  with. 

The  Chief  Clerk  said  the  discharge  on  bail 
had  been  sent  to  the  Queen's  Bench ;  he  could 
not  find  a  new  copy  of  causes.  There  seemed 
to  him  some  mystery. 

The  Chiep  Commissionbr  thought  the  cir* 
cumstance  was  an  additional  reason  for  granting 
the  application ;  the  warrant  of  remand  not  having 
been  forwarded  to  the  proper  place,  the  document 
could  not  have  been  filed. 

Mr.  Woodroffe  said  the  insolvent,  it  was  un- 
derstood, had  left  the  country  until  the  period  of 
remand  had  expired.  Mr.  Harris  would,  how- 
ever, proceed  against  him  under  the  opinion  given 
by  theAtiomey-General,  who  had  had  the  glaring 
defects  of  his  own  bill  (as  it  was  called)  brought 
before  him. 

The  Court  referred  to  the  copy  of  adjudi- 
cation  issued  to  the  iiisolvent*s  attorney,  in  which 
the  imtolvent  was  described  as  a  prisoner  in 
W  hitecross-btreet. 

The  Chief  Commissioner  ordered  that  no 
warrant  should  issue  to  the  Queen's  Bench 
Prison,  and  that  the  adjudication  made  should 
&e  cancelled.  The  insolvent's  attorney  was  re- 
quired to  bring  the  one  he  had  received  into 
court,  if  he  had  not  given  it  to  the  insolvent. 

Mr.  Cooke  instanceil  a  case  in  which  he  some 
years  ago  went  before  Mr.  Justice  Bayley  at 
chambers,  under  similar  circumstances,  and  he 
decided  that  the  party  loas  entitled  to  the  act 
on  the  adjudication  being  pron"UHced;  the 
warmnt  was  merely  to  protect- the  gaoler. 

TheCouRiT  saad  (hei^iiestioii  was  an  important 
one. 

Thaacljttdieation  vraa  cancelled. 

Sept,  28. 
Case  op  William  Lee. 

Vesting  Ordbr — It$  effect  against  ike  Es- 
tate ofil^  debtor  after  he  had  been  Ubo- 
rated  upon  baU^  and  not  taken  the  benefit 
of  Hie  Ast,  First  Qthx^'under  die  eom^' 
'puieoryclause  in  favour  ofcredUars* 
Mr*  JLse  had  been  arrested  on  mesne  process, 

and  8iKV«ndpc8d  ia  dii^ha^e  of  )m  bail  in  Ja- 
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nuary,  1838,  on  the  9th  of  May,  t»  thei9^9e 
year,  he  was  charged  in  execution  by  M^sf^flB. 
Chew  and  Vorley,  for  jSi5.  \5s*\  hq  remain^ 
in  custody  for  twelve  months  at  their  suit,  a|id 
on  the  10th  of  May  la.>t  gave  notice,  that  he 
should  apply  to  be  discharged ;  the  debt  being 
under  £20.,  and  he  having  been  in  prison  a  year, 
he  was  ordered  to  be  discharged  by  the  superior 
Court  on  the  25th  of  May,  a  few  days  before 
Messrs.  Chew  and  Vorley  obtained  from  this 
Court  a  vesting  order  under  the  compulsory 
clause,  which  was  served  on  the  23rd  of  May. 
Lye  had  been  discharged  in  September  on  special 
bail  without  taking  the  benefit  of  the  Act,  and 
was  now  at  liberty. 

Mr.  Cooke  contended,  that  inasmuch  as  the 
debt  to  Chew  and  Vorley  no  longer  existed^  the 
vesting  order  should  be  annulled,  and  not  bihd 
the  estate  of  tins  party.  ' 

The  learned  Chief  Commissioner  remarked, 
that  a  vesting  order  was  for  the  benefit  of  tKe 
person  applying  and  the  other  creditors. 

Mr.  Cooke  said  this  was  the  first  time  the 
question  had  been  mooted. 

The  Court  ordered  a  rule  nisi  to  issue. 


Sept.  28. 

William  Richard  Browne's  Case. 

Compensation  to  Government  Officers-^- 
Whether  assignable  so  as  to  be  effectual 
against  the  Assignees  of  an  Xnsolvenf 
Veb'tor, 

Mr.  Cooke  applied  for  a  Rule  calling  npoA 
Mr.  Joseph  Simon  Holt,  Mr.  Alfred  Holt,  and 
Mr.  George  Turnstall,  Annuitants  upon  the 
Compensation  fund  of  the  Insolvent  to  shew 
cause  why  the  fund  should  not  be  set  aside  lor 
the  beneht  of  all  the  creditors. 

The  insolvent,  who  had  been  one  of  the  cocket 
writers  in  the  Customs,  had  an  annual  comjp^n- 
sation  of  £500  granted  to  him  on  the'  abolition 
of  the  office;  he  held  besides  another  situatioA 
in  the  same  depaitment  of  the  Goveromentf  wliich 
he  still  retained,  and  out  of  which,  on.  his  dis- 
charge under  the  act^  a  sum  of  £100  a-year  was 
set  aside  for  the  benefit -of  the '  geiierahbcRdy  of 
the  creditors.  He  bad  chjif^  the  compenaatkb 
allowance  with  several  annuities,,  which  exhaust?^ 
the  whole  ftind ;  the  asisignees,  however,  came  t<^ 
the  Court  for  en  Ofder  of  recommendation  to  the* 
Board  of  Customs  for  that  euni  to  be  set  aaidfl 
for  the  creditors  generally,  and  the  point  rai^ 
on  their  behalf  was  that  the  compensatipn  waa 
not  assignable.  The  matter  was  argned,  'teM 
the  Court  held  that  it  codd  be  Essigiied,  i»A 
refused  the  recommi^ndation*  .Thea^sig^ecs^ulfr^ 
sequently  raised  a  Question  in  the  Court,  of 
Queent  Bench ^lative  to  an'  tfknAut'y  of  £1^ 


Digitized  by 


Google 


378 


Law  Reports, 


granted  on  the  allowance  to  a  gentleman  named 
Earle.  The  point  was,  that  a  second  deed,  made 
in  1837,  by  which  Mr.  Earle  consented  to  take 
a  lesser  sum  than  the  annuity  granted  two  years 
previously,  had  not  been  enrolled,  and  was  con- 
sequently void.  The  Court  of  Queen's  Bench 
decided  in  favour  of  the  assignees,  and  ordered 
the  power  of  attorney  given  by  the  insolvent  to 
Mr.  Earle  (under  which  he  received  the  compen- 
sation, and,  after  paying  himself,  handed  the 
residue  to  the  other  annuity  creditors;  to  be  can- 
celled. The  assignees  then  came  to  this  Court 
for  a  recommendation  as  regarded  the  JB150 
ft-year,  and,  after  argument,  the  application  was 
granted ;  but  the  money  was  ordered  to  be  paid 
into  Court  to  abide  an  application  on  the  subject 
to  the  Court  above  in  the  next  term.  The  pre- 
sent application  was  to  obtain  a  recommendation 
on  the  part  of  the  assignees  for  the  remainder  of 
the  compensation  (£350),  on  the  ground  that 
the  power  of  attorney  had  been  given  up  to  be 
cancelled,  and  consequently  the  only  person  who 
could  receive  it  was  the  insolvent ;  he  had  placed 
himself  in  the  hands  of  the  assignees  for  the 
benefit  of  the  general  body  of  his  creditors,  and 
had  declined  to  execute  another  power  for  the 
benefit  of  the  other  annuity  creditors.  The 
Commissioners  of  Customs  had  refused  to  recog 
nize  the  kind  of  annuities  granted,  and  a  minute 
of  the  Lords  of  the  Treasury  was  referred  to  on 
the  subject.  The  assignees  were  anxious  that 
the  question,  which  was  of  importance  to  the 
numerous  creditors,  should  be  brought  before  the 
Court  for  their  determination  ;  it  involved  a  point 
bf  some  interest.  The  debts,  with  liabilities, 
were  about  £6,000. 

The  Court  granted  a  rule  nUu 

Mr.  Cooke,  who  made  the  application,  said 
that  if  the  assignees  succeeded  a  considerable 
annual  sum  would  be  obtained  for  the  creditors, 
and  they  would  resign  to  Mr.  Browne  the  JBIOO 
a-year  they  were  now  receiving  out  of  his  salary 

October  7. 
-  Mr.  Malins  this  day  shewed  cause  for  the 
Annuitants,  and  contended  that  the  Court  had 
decided  that  the  allowance  was  assignable,  and, 
therefore,  could  not  grant  the  present  prayer.  It 
was  intended  to  make  an  application  to  the  Court 
of  Queen's  Bench  and  to  the  Court  of  Chancery. 
Mr.  Cooke  urged  that  the  position  of  the  par- 
ties had  been  materially  altered  by  the  power  of 
attorney  being  set  aside.  The  only  person  now 
entitled  to  receive  the  money  >Kas  Mr.  Browne, 
who  had  refused  to  sign  another  power  of  at- 
torney, acting  with  the  assignees.  It  was  essen- 
tially necessary,  if  the  proceedings  threatened 
were  adopted,  that  the  assignees  shonld  be  armed 
with  the  recommendation  of  the  Courts  espe- 


cially as  the  customs  would  vM  acknowledge  the 
annuities  granted. 

The  CuiBP  CoMMfssiONER  said  the  Cooit  of 
Queen's  Bench  having  decided  against  the  power 
of  attorney,  the  compensation  belooged  to  the 
insolvent,  and,  consequently,  to  his  assignees. 
The  court  would  grant  the  recommendation,  whb 
directions  that  the  money  should  be  paid  into 
court  to  abide  any  subsequent  application. 

Rule  made  absolute. 

Oct.  4. 

Country  Attornies  made  Commissioners 
to  take  bail. 
The  Court,  in  pursuance  of  the  power  given 
them  by  the  amended  act(a)y  which  came  bto 
operation  on  the  1  st  October,  kiu  issued  cam- 
missions  to  atiornies  in  the  country  to  take 
baiL  By  this  regulation  the  liberation  of  insol- 
vents will  be  much  facilitated. 

Mrs.  Livingston e*s  Case. 

Assignees — their  liability  to  pay  £20.  per 
cent,  on  monies  withheld  by  tkem. 

A  creditor  of  the  insolvent  appKed  to  the 
Court  to  charge  the  assignees  twenty  per  cent.  o& 
the  monies  received  under  the  insolvency,  and  to 
cause  them  to  file  an  account.  The  insohreot 
was  discharged  some  years  back,  when  £'20  a-year 
was  set  aside  for  the  creditors.  They  had,  how- 
ever, received  nothing  of  this  apportionment,  but 
one  of  the  assignees  had  received  the  raonev: 
this  assignee  was  a  Middlesex  roagialrate.  The 
other  assignee  had  received  no  part  of  the  mooet 
in  question. 

The  Court  enlarged  the  rule  in  order  to 
attach  the  assignee  who  had  received  the  monef, 
and  to  commit  him. 


ECCLESIASTICAL   COURT, 
Exeter, 


MERTEN    v.    THE    CHURCHWARDENS  OF 
ST.    LEONARD. 

Right  to  Pews. — Whether  a  Parishion^ 
entitled  to  a  pero  in  the  parish  CAw^'*^ 
leaving  the  parish  for  a  tinie^  and  Uttm 
his  /iouse,  forfeits  his  right  to  the  Pf/r  — 
Whether  such  a  right  is  exclunce. 

The  following  case  was  decided  by  the  R^^^ 
P.  NichoUSf  of  Rockbeare^  who  sat  for  t^i 
Chancellor  of  the  Diocese. 

The  fad 8  were  these: — Mr.  Henry  Mcwb, 
who  resides  at  Mount  Radford,  bad  been  in  pe^* 


(a)  8e9aatetp.a64. 
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session  of  a  pew  fiver  since  the  church  was  built, 
it  being  then  assigned  to  him.     About  twelve 
months  since  he  left  England  for  a  few  months, 
for  the  benefit  of  his  health,  and  let  his  house, 
furnished,  to  two  ladies,  who  were,  accordmg  to 
his  directions,  to  occupy  his  seat  in  the  church 
until  his  return,  but  the  first  Sunday  after  he 
left,  on  the  ladies  going  to  church,  they  were 
told  they  could  not  sit  in  Mr.  Merten's  seat,  as 
it  had  been  given  to  another  family ;  the  cushions 
and  hassocks  had  been  removed  to  another  pew, 
where  they  were  told  they  might  sit,  and  there 
they  did  sit  until  Mr.  Merten  returned,  when 
Mr.  Merten  took  possession  of  his  former  seat, 
but  was  told  he  had  no  right  to  it.     Mr.  Mer- 
ten, understanding  that  the  churchwardens  were 
about  to  apply  to  the  Bishop  on  the  subject, 
wrote  his  lordship  a  letter  on  the  5th  of  the  pre- 
sent month,  explaining  the  circumstances,  and 
also  stated  that  **  several  of  his  neighbours,  who 
had  left,  had  let  their  houses  for  longer  and 
various  terms,  and  returned  to  them  again  with- 
out in  any  one  instance  losing  their  seats ;  he 
therefore  considered  he  had  been  unfairly  dealt 
with,  but  expressed  his  readiness  to  submit  to 
the  Bishop's  decision,   whatever  it  might  be." 
This  letter  was  placed  in  the  hands  of  Mr.  Ralph 
Barnes  by  the  Bishop,  and  he  replied  to  it  on 
the  1 0th  inst.  stating,  that  he  bad  been  desired 
by  the  Bishop  to  say  that  the  settlement  of  all 
disputed  matters  to  regard  to  church  seats  be- 
longed to  the  Ecclesiastical  Court.     The  power 
of  the  ordinary  to  control  the  churchwardens  in 
the  exercise  of  their  authority  to  seat  the  pa- 
rishioners, could  be  exercised  only  in  court,  on 
proceedings  being  taken  there.     The   BLshop, 
however,  desired  him  to  say,  that  he  hoped  the 
churchwardens,  who,  he  could  not  doubt  were 
desirous  of  doing  their  duty,  would  pay  due  at- 
tention to  his  just  claim — a  claim  undoubted — 
to  be  placed  in  a  seat  agreeably  to  his  situation 
in  the  parish ;  but  how  far  the  churchwardens 
did  right,  on  Mr.  Merten  quitting  his  house;  in 
assigning  the  seat  he  occupied,  not  to  his  ten- 
ants, but  to  other  parishioners,  it  would  be  im- 
proper to  intimate  an  opinion.     At  the  Bishop's 
suggestion,  he  would  put  the  letter  of  Mr.  Merten 
into  the  hands  of  the  Chancellor.     The  matter 
wras  brought  under  the  notice  of  a  parish  meet- 
ing,   when  the  resolutions  agreed   to  upon  it, 
were  sent  to  Mr.  Merten  by  the  churchwarden, 
as  follow  I — 

*'  Resolved  unanimously,  that  the  church- 
iv.'Lrdens  be  requested  to  state  all  the  circum- 
stances and  obtain  the  opinion  of  the  ordinary 
for  their  guidance,  relative  to  the  occupation  of 
the  pew  No.  28,  claimed  to  be  occupied  by  Mr. 
Alerton,  to  the  exclusion  of  Captain  Shaw  and 
his  family,  who  had  been  appointed  by  the 
churchwardens  for  the  past  year ;  and  that  this 


meeting  respectfully  suggests  that  both  Mr. 
Merten  and  Captain  Shaw  refrain  from  the  oc- 
cupation of  the  pew  in  question  until  such  opi- 
nion be  obtained.'' 

The  case  was  accordingly  stated  to  the  Rev. 
Surrogate,  who  gave  the  following  decision : — 

"  To  the  Churchwardens  of  the  Parish  of 
St,  Leonard,  Exeter. 

*'  Gentlemen, —  Having  considered  all  the 
circumstances  of  the  case,  which  you  have  sub- 
mitted to  my  arbitration,  I  am  of  opinion  that 
Mr.  Merten  has  been  improperly  displaced,  and 
ought  to  be  reinstated  in  quiet  possession  of  the 
seat  or  pew  in  question. 

**  I  think  it  right,  however,  to  add,  that  in 
the  want  of  church  room,  of  which  you  com- 
plain, if  Mr.  Merten's  seat  be  more  than  suffi- 
cient for  the  accommodatiou  of  himself  and 
daughter,  you  will  not  only  be  justified  in  intro- 
ducing a  third  person,  of  equal  rank  and  station 
of  life,  but  that  it  is  your  duty  to  do  so. 

'*  I  remain.  Gentlemen, 
^*  Your  fiiithful  and  obedient  servant, 
'*  H.  NICHOLLS.'* 
'*  RoiMeare  Vicarage,  September  19,  18d9.*' 

The  above  decision  was  made  without  ex- 
peuce  to  either  party,  and  both  parties  agreed  to 
abide  by  the  decision,  which  shows  that  cheap 
and  speedy  justice  may  be  had  even  in  the  Eccle- 
siastical Courts,  where  the  litigants  will  consent 
to  give  way  a  little  to  reason  and  discretion. 


BRENTFORD  PETTY  SESSIONS. 

Rangebship  of  BusHT  Park  — Right  of 
the  Ranger  to  pursue  and  kill  Chime  upon 
Hounslow  Heath,  mhieh  since  1813  hat 
become  private  property  and  been  built 
upon. 

Mr.  Rose  Sawyer,  of  Bushy-park,  gamekeeper 
to  her  Majesty  the  Queen  Dowager,  and  Mr. 
Joseph  Nichols,  Gentleman,  of  Whitton,  in  the 
parish  of  Twickenham,  appeared  on  summons, 
to  answer  informations  preferred  against  them  by 
Mr.  George  Dawes,  under  the  1st  and  2d  of 
William  IV^.,  cap.  32,  sec.  30,  charging  that 
tkey  "  did  on  the  1 7th  day  of  September  instant 
(and  within  three  calendar  months  from  the  date 
hereof)  each  commit  a  trespass  by  entering  and 
being  in  the  day  time  upon  land  situated  on 
Hounslow-heath,  in  the  parish  of  Isleworth,  iu 
the  said  county  of  Middlesex,  in  the  occupation 
of  the  said  George  Dawes,  in  search  and  pursuit 
of  game,"  whereby  they  had  each  subjected  them- 
selves to  the  payment  of  a  penalty  not  exceeding 
405  and  costs. 

Mr.  Kirby,  of  No.  5,  Grays-inn-square,  soli- 
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chisr  to  Her  Majesty  the  Queen  Dow&^er,  at- 
tended on  behalf  of  Mr.  Sawyer.  Both  defend- 
ants pleaded  ^*  not  guilty.'* 

James  Giddens  deposed,  that  on  Tuesday,  the 
17th  ult.,  he  was  pursuing  his  business  as  game- 
keeper, when  he  heard  a  report  of  some  guns, 
and  on. proceeding  in  the  direction  of  the  spot^ 
he  found  the  defendants  on  tlie  land  in  the  occu 
pation  of  Mr.  Dawes,  with  a  pointer  and  a  spaniel 
dog,  and  each  of  the  defendants  with  a  gun. 
The  land  belongs  to  Sir  Frederick  Pollock,  but 
Mr.  Dawes  is  the  occupier.  Saw  no  game  killed 
by  either  party.  He  went  to  them,  and  told  them 
they  were  ou  trespass,  and  took  their  names,  and 
be^ed  them  to  desist.  Mr.  Sawyer  said  they 
would  not.  He  would  not  go  off  until  he  had 
killed  some  bird,  witness  believed  a  partridge, 
which  he  had  followed  there.  The  defendants 
then  kept  on  hunting  the  dogs,  until,  being  con- 
▼inced  they  could  not  find  the  bird,  they  went 
off. 

Mr.  Klrby  said,  He  appeared  there  for  the  de- 
fendant Sawyer,  or,  more  properly,  perhaps,  on 
behalf  of  Her  Majesty  the  Queen  Dowager,  under 
whom  Sawyer  holds  the  appointment  of  deputy- 
gamekeeper,  as  well  as  that  of  gamekeeper  under 
the  Crown. 

Mr.  Clark,  clerk  to  the  Bench,  said,  then  the 
Bench  were  to  understand  that  the  defence  set  up 
was,  that  the  Queen  Dowager  was  the  game- 
keeper, and  that  in  pursuance  of  her  right  as 
such,  she  had  delegated  authority  to  the  defendant 
Sawyer  to  act  in  her  nime. 

Mr.  Sawyer  said  that  was  the  case.  The 
Queen  Dowager  was  the  gamekeeper,  having  the 
rights  of  free  warren,  by  virtue  of  which  he,  as 
her  deputy,  claimed  the  exemption  allowed  by 
the  35th  section  of  the  above  Act,  which  enacts, 
**  That  provided  always,  and  be  it  enacted,  that  the 
aforesaid  provisions  against  trespassers  and  per- 
sons found  on  any  land  shall  not  extend  to  any 
person  hunting  or  coursing  upon  any  lands  with . 
hounds  or  greyhounds,  and  being  in  firesh  pursuit ' 
of  any  deer,  nare,  or  fox,  already  started  upon 
any  other  land,  nor  to  any  person  bond  fide 
claiming  and  exercising  any  right,  or  reputed 
l^ht,  of  free  warren  or  free  chase,  nor  to  any 
hmd  or  any  steward  of  the  Crown  of  any  manor, 
lordship,  or  royalty,  nor  to  any  gamekeeper  law- 
fully appointed  by  such  lord  or  steward,  within 
the  limits  of  such  manor,  lordship,  or  royalty^  or 
reputed  manor,  lordship,  or  royalty." 

Mr.  Wheels,  the  head-keeper  to  the  Queen 
Dowager,  also  observed,  that  he  and  the  other 
keepers  had  shot  over  the  property  for  between 
the  last  20  and  30  years. 

Mr.  Kirhy  informed  the  Bench,  that  the 
Queen'Dowager  claimed  the  right  of  free  warren, 
in  pursuance  of  fetters  patent  granted  to  Her 
M^esty  Queen  Adelaide  during  the  lifetime  of 


her  royal  consort,  King  William  IV.  The 
letters  patent  were  «oo  Unwieldy  innt^ments  to 
bring  with  hitn,  bat  Ire  had  brought  with  him 
the  following  eirtraet  therefrom  :-^**  Atid  farther 
of  our  more  special  grace,  certain  knowlec^, 
and  mere  instruction,  we  havefi|TVcn  aiH)  granted, 
and  by  these  presents  do  give  and  grant,  unto  our 
said  most  dearly  beloved  consort,  the  office  and 
keeping  of  our  game  of  hare,  partridge,  pheasant, 
and  heron,  and  all  other  wikf  fowl  of  the  river, 
as  well  within  our  own  grounds  and  wooch 
a^  in  other  men's  grounds  and  woods,  wlialso- 
ever  they  be,  in  or  about  our  manor  of  Hampton- 
court  and  Hounslow-heath,  within  our  countv  of 
Middlesex  (that  is  to  say,  from  Staynes-hridge 
to  Brainford  (Brentford)  Bridge),  to  have,  hoW. 
exercise,  and  enjoy  the  said  office  of  keeper  of 
our  game  aforesaid,  and  our  said  most  deariy 
beloved  consort,  as  well  by  herself  as  by  her 
sufficient  deputy  or  deputies,  for  and  during  our 
pleasure.**  These  letters  patent,  he  contended, 
had  never  been  recalled  or  cancelled. 

Mr.  Pownall  said,  he  understootl  the  graot 
of  free -warren  had  been  made  to  Qaeen  Ade- 
laide, from  the  terms  of  an  old  grant,  by  viitiK 
of  which  the  right  of  free  warren  had  beew 
vested  in  the  Crown,  extending  to  all  Hotms- 
low- heath,  and  even  to  Windsor.  An  act  (tf 
Parliament,  termed  the  Enclosure  Act,  had  since 
been  passed,  by  which  large  portions  of  Houns- 
low-heath, in  the  parishes  of  Isleworth  and 
Heston,  had  been  disposed  of;  and  whether  that 
act  of  Parliament,  which  conferred  on  certain 
individoals  rights  over  certain  allotments,  rode 
over  the  rights  claimed  by  the  Queen  Dowager 
or  not,  he  could  not  say.  At  any  rate,  in  his 
opinion  the  question  would  open  a  wide  field  fat 
contentions  between  the  persons  to  whom  the 
allotments  had  been  made  and  the  Crown.  He 
would  wish  to  be  informed  whether  the  appoint* 
ment  of  Mr.  Sawyer  as  deputy- keeper  had  been 
renewed  since  the  demise  of  his  late  Majesty. 

A  reply  having  been  given  in  the  negttove« 

Mr.  Clark  said,  the  terms  of  the  patent,  as 
shown  by  her  Majesty's  solicitor,  were  addressed 
to  her  as  Queen  Adelaide,  and  could  therefefv 
only  apply  to  her  in  her  station  as  Qttecn  eon- 
sort.  S^he  was  now  no  longer  the  reigma* 
Queen,  and  unless  those  rights  had  been  retiewed 
to  her,  they  must  have  beoone  vested  in  t^ 
reigning  Sovereign. 

Mr.  Kirby  contended  that  the  wtiofe  of  the 
appointments  vested  in  her  Mi^tj  whfle  Qoeea 
consort  had  been  continued  to  her  naea  lAe  Iw 
been  Queen  Dowager.  With  regmt  tb  ihe 
Enclosure  Acts,  he  supposed  chey  tfiwfingd  dw 
usual  enactment  of'*'  ULrmg  tho  n||At  «f  ihe 
Crown."  It  had  not  in  fo^ramt  ^ 
sidered  necessary  to  itnew  sodi  i 
aH  deputations  contiimeMr'-t'- 
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He  himself  held  the.  appomtinfiit  of  steward  of 
the  same  waiior,  and  also  as  steward  of  the 
Duchy  of  Cornwall,  neither  of  which  had  heen 
renewed  since  the  accession  of  her  present  Ma- 
jesty. 

Mr.  Sawyer  said,  that  bis  late  Majesty  while 
Duke  of  Clarence  held  the  same  appointments, 
which  he  afterwards  delegated  to  his  Hoyal 
ConMWt. 

Mr.  Kirhy  further  contended,  that  the  Queen 
Dowager  took  the  appointment  as  femnie  sole. 
They  were  appointments  not  incidental  to  her 
office  as  Queen. 

Mr.  Clark  considered  the  appointments  hav- 
ing been  made  by  the  King,  in  his  capacity  as 
such,  they  must  necessarily  cease  on  bis  demise. 
Mr.  Poufnall  considered,  if  t]i«  appointments 
were  given  Queen  Adelaide  as  ranger  of  Bushy- 
park,  tbey  were  vested  in  her  for  life,  but  if  only 
as  Queen  consort^  it  was  quite  a  different  matter 
Mr.  Dawes  then  handed  in  a  letter  he  had  re- 
ceived from  Sir  F.  Pollock  relative  to  the  matter, 
in  which  that  learned  gentleman  stated,  that  if 
the  Crown    possessed  any  such  right  as   that 
claimed  by  the  Queea  Dowager,  it  must  bv  ne- 
cessity pass  to  the  next  sovereign,  and  the  letter 
pledged  Sir  F.  Pollock,  should  the  Bench  decide 
in  favour  of  her  Majesty,  to  bring  a  suit  in  the 
name  of  Mr.  Dawes  to  try  the  matter. 

The  Bench  then   conferred  together;   after 
which 

Mr.  Pownall  said,  the  question  was  one 
which  involved  points  of  the  utmost  public  im- 
portance, and  would  affect  property  to  the  value 
uf  nearly  £2,000,000.  sterling.  If  the  Queen 
Dowager  held  the  appoiutmeuts  as  Ranger  of 
bushy-park,  they  were  doubtless  for  life,  and  her 
being  now  Queen  Dowager  would  not  affect 
them.  He  felt  it  was  a  matter  which  affected 
not  only  Mr.  Dawes,  but  also  every  tenant  and 
proprietor  of  property  situate  between  Brentford- 
[fridge  and  Staines-bridge,  and,  if  the  claim  was 
iscablished,  would  open  a  door  for  every  place 
Miilt  upon  and  the  gardens  attached  within  that 
liotrict  being  liable  to  the  entrance  of  the  Queen's 
>Aine- keeper,  who  might  assert  his  right  to  follow 
rajne  over  the  property,  whether  the  owner  or 
<:cupier  liked  it  or  nor.  He  thought  the  Bench 
ught  to  have  the  Enclosure  Acts  before  them,  as 
reli  as  the  letters  patent.  Hounslow-heath  had, 
1  the  year  18 13,  been  sold  and  made  private  pro- 
perty; bouses  had  been  built  and  gardens 
lauteJy  and  he  felt  that  it  was  a  most  important 
uestioD  they  had  to  decide  on  — no  less  an  one 
:ian  whether  the  rights  of  the  individuals  who 
ad  so  invested  their  money  should  be  infringed 
D.  The  solicitor  for  the  Queen  Dowager  was, 
appeared,  not  prepared  to  go  very  fully  into 
le  case,  which  he  considered  was  most  requisite ; 
id  he  should^  therefore,  suggest  that  the  further 


discussion  of  the  matter  should  be  ndfoUmed^for 
a  fortnight,  that  all  parties  might  be  prepared  with 
all  the  necessary  documents,  and  the  mailer  fully 
argued. 

Adjourned /ur  a  fortnight. 


LANDLORD  AND  TENANT.— DISTRESS 
FOR  KENT. 

New  Metbopo».itan  Pouce  Act. 

The  following  correspondence  with  the  Secre- 
tary of  State  for  the  Home  Department,  upon 
one  of  the  clauses  of  this  extraordinary  and 
despotic  Act  of  Parliament,  took  place  last 
week : — 

**  16,  Charlotte-street,  Bloomsbuiy,  Oct.  1. 

^'MyLoRn,— i  most  earnestly  entreat  your 
earliest  attention  to  the  following  case,  which 
involves  important  interests  of  landlords  of  house 
property  within  the  metropolitan  districts.  On 
Thursday  last,  September  26,  I  was  called  upon 
to  assist,  with  another  appraiser,  in  making  a 
condemnation  of  goods  distrained  upon  for  the 
sum  of  £3ii,  for  rent  due  to  Midsummer-day 
last,  in  Carnaby -street,  St.  James's,  Westminster* 
On  completing  our  valuation,  we  waited  upon 
the  parochial  constable  to  be  sworn  to  the  truth 
of  the  inventory;  he  refused  to  interfere,  stating, 
he  now  had  no  authority,  the  first  clause  in  the 
new  Police  Act  taking  away  all  power  from  con- 
stables appointed  under  Courts  Leet,  and  referring 
us  to  the  police  constables  for  assistance .  We 
therefore  repaired  to  Marlborough  sti:eet-office> 
and  requested  to  be  sworn  by  some  police  con- 
stables who  were  there ;  they  also  refused,  saying 
tbey  had  no  power.  We  therefore  applied  to  the 
pre&Lding  magistrate,  who,  after  hearing  the  caae^ 
also  informed  us  he  could  not  assist,  the  new 
Police  Bill  giving  him  no  power,  although  it  has 
destroyed  all  authority  formerly  invested  in  pa- 
rochial constables.  Under  these  peculiar  circum- 
stances, the  broker  who  levied,  not  feeling  him- 
Kelf  justified  in  retaining  the  goods,  abandoned 
the  distress,  the  landlord,  by  this  defect  in  the 
new  Police  Bill,  losing  the  amount  of  his  rent, 
viz.  £33.,  and  also  made  liable  to  an  action  ojf 
trespass. 

**'  My  Lord,  should  this  be  a  proper  constrao" 
tion  of  the  new  Police  Bill,  all  power  to  compel 
payment  for  rent  due  by  a  distress  warrant  is  nuU 
and  void :.  a  fearful  situation  for  owners  of  hquse 
property  in  the  metiopplitan  districts  to  \t^ 
placed  in. 

**  As  Secretaiy  of  State.  I  therefore  humbly 
solicit  your  advice  for  myself  and  others,  who 
may  be  called  upon-  under  similar  circuquBtanceff 
to  know  in  what  manner  the  law  of  distraint  can 
be  carried  out^  and  whoi  if  aoy,  is  the  proper 
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officer  to  swear  appnusers  to  an  inventory  under 
a  distress  warrant  for  rent. 

I  remain,  most  respectfully,  my  Lord,  your 
humble  servant,  *'  John  McLaren." 

"  To  Lord  Normanby,  Secretary  of  State 
for  the  Home  department.*' 

AfiSWER. 

«  Whitehall,  Oct  3. 

**  Sir, — I  am  directed  by  the  Marquis  of  Nor- 
manby  to  acknowledge  the  receipt  of  your  letter 
of  the  1st  inst.  respecting  the  powers  of  consta- 
bles to  administer  an  oath  as  to  the  truth  of  an 
inventory  in  a  case  of  distraint  for  rent,  and  1 
am  also  to  inform  you,  that  the  parochial  con- 
stables could  have  acted  quite  legally  until  the 
dOth  ult.,  and  were  wrong  in  refusing  to  swear 
the  parties.  The  Metropolitan  Police  consta- 
bles were  also  wrong,  as  they  had  full  power  to 
swear  under  the  1 0th  George  IV.,  c.  44. 

'  *  Arrangements  are  now  made  for  going  through 
the  necessary  forms  at  the  station-houses,  and  no 
difficulty  can  occur  if  appraisers  apply  there. 
*'  I  am  Sir,  your  humble  servant, 

«*  F.  Maule." 
■ 

NEW  METROPOLITAN  POLICE  ACT. 

2&3Vict.  CAP.  XLVII. 

An  Act  for  further  improving  the  Police  in 
and  near  the  Metropolis, — [Ylth  Augusty 
1889.] 

(Continued  from  p-  368.) 

XLIX.  And  be  it  enacted,  that  it  shall  not  be 
necessary,  in  support  of  any  information  for 
gaming  m,  or  suffering  any  games  or  gaming  in, 
or  for  Keeping  or  using  or  being  concerned  in  the 
management  or  conduct  of  a  common  gaming- 
house, under  this  Act,  to  prove  that  any  person 
found  playing  at  any  game  was  playing  for  any 
money,  wager,  or  stake. 

If,  And  be  it  enacted,  that  after  the  passing 
of  this  Act,  every  pawnbroker  wilhin  the  Metro- 
politan Police  district,  and  every  agent  or  servant 
employed  by  any  such  pawnbroker,  who  shall 
purchase  or  receive  or  take  any  goods  or  chattels 
m  pawn  or  pledge  of  or  from  any  person  appa- 
rently under  the  age  of  sixteen  years  shall  be 
liable  to  a  penalty  not  more  than  five  pounds. 

LI.  And  be  it  enacted,  that  on  the  application 
of  the  minister  or  churchwardens  of  any  church, 
chapel,  or  other  place  of  public  worship  within 
the  Metropolitan  Police  district  to  the  Commis- 
sioners of  Police,  it  shall  be  lawful  for  the  said 
Commissioners  to  make  orders  for  regulating  the 
route  and  conduct  of  persons  who  shall  drive  any 
cart  or  carriage,  or  who  shall  drive  any  cattle, 
sheep,  pigs,  or  other  animals,  within  sucK  parish 
or  place,  during  the  hours  of  divine  service  on 


Sunday,  Christmas  Day,  Good  Fnday,  or  snj 
day  appointed  for  a  public  fast  or  thank^iTing, 
and  any  orders  which  shall  be  so  made  shall  be 
printed  and  affixed  on  or  near  the  church,  chapel, 
or  place  of  public  worship  to  which  the  ume 
shall  refer,  and  in  some  conspicuous  places  leading 
to  and  contiguous  thereto,  and  elsewhere,  as  th« 
Commissioners  of  Police  shall  direct ;  and  every 
breach  of  any  such  order  shall  be  deemed  a 
separate  offence. 

LIl.  And  be  it  enacted,  that  it  shall  bekwfnl 
for  the  Commissioners  of  Police,  from  time  to 
time  and  as  occasion  shall  require,  to  make 
regulations  for  the  route  to  be  observed  by  all 
carts,  carriages,  horses,  and  persons,  and  for  pre- 
venting obstruction  of  the  streets  and  thorough- 
fares within  the  Metropolitan  Police  district,  in 
all  times  of  public  processions,  public  rejoicings, 
or  illuminations,  and  also  to  give  directions  to 
the  constables  for  keeping  order  and  for  prevent- 
ing any  obstruction  of  the  thorougbiares  in  the 
immediate  neighbourhood  of  her  Majesty's  ap 
laces  and  the  public  offices,  the  High  Court  of 
Parliament,  the  Courts  of  I^w  and  Equity,  the 
police  courts,  the  theatres,  and  other  places  of 
public  resort,  and  in  any  case  when  the  streets 
or  thoroughfares  may  be  thronged  or  may  be 
liable  to  be  obstructed. 

LIII.  And  be  it  enacted,  that  no  proprietor  of 
any  stage  carriage  duly  licensed  to  carry  passen- 
gers for  hire  shall  be  liable  to  any  penal^  for  any 
deviation  from  the  route  or  line  of  route  specified 
in  his  licence,  which  the  driver  of  such  stage 
carrisge  shall  make  by  virtue  of  any  regulation 
or  direction  made  or  given  by  the  Commissioneis 
of  Police. 

LIV.  And' be  it  enacted,  that  every  person 
shall  be  liable  to  a  penalty  not  more  than  forty 
shillings,  who,  within  the  limits  of  the  Metro- 
politan Police  district,  shall,  in  any  thorooghfait 
or  public  place,  commit  any  of  the  following 
offences  ;  (that  is  to  say,) 

1 .  Every  person  who  shall,  to  the  annoysnee 
of  the  inhabitants  or  passengers,  expose  for  show 
or  sale  (except  in  a  market  lawfully  appointed 
for  that  purpose),  or  feed  or  fodder  any  horse  cr 
other  animal,  or  show  any  caravan  eontainingany 
animal,  or  any  other  show  or  public  entertainmeot, 
or  shoe,  bleed,  or  farry  any  horse  or  animal, 
(except  in  cases  of  accident)  or  dean,  dres, 
exercise,  train,  or  break  any  horse  or  animal,  or 
clean,  make,  or  repair  any  part  of  any  cart  or 
carriage,  except  in  cases  of  accident  where  repair 
on  the  spot  is  necessary : 

2.  Every  person  who  shall  turn  loose  anj 
horse  or  cattle,  or  suffer  to  be  at  large  sny  on- 
muzzled  ferocious  dog^j  or  set  on  or  urge  niiydo^ 
or  other  animal  to  attack,  worry,  or  put  in  feaf 
any  person,  horse,  or  other  animal : 

3.  Every  person  who  by  mgl^ance  or  ill-tts^ 
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in  driving  cattle  shall  cause  any  mischief  to  be 
done  by  such  cattle,  or  who  shall  in  anywise 
misbehave  himself  in  the  driving,  care,  or 
management  of  such  cattle,  and  also  every  person 
not  being  hired  or  employed  to  drive  such  cattle, 
who  shall  wantonly  and  unlawfully  pelt,  drive,  or 
hunt  any  such  cattle : 

4.  Every  person  having  the  care  of  any  cart 
or  carriage  who  shall  ride  on  any  part  thereof,  on 
the  shafts,  or  on  any  horse  or  other  animal  draw- 
ing the  same,  without  having  and  holding  the 
reins,  or  who  shall  be  at  such  a  distance  from 
such  cart  or  carriage  as  not  to  have  the  complete 
control  over  every  horse  ur  other  animal  drawing 
the  same : 

5.  Every  person  who  shall  ride  or  drive 
furiously,  or  so  as  to  endanger  the  life  or  limb 
of  any  person,  or  to  the  common  danger  of  the 
passengers  in  any  thoroughfare : 

6.  Every  person  who  shall  cause  any  cart, 
public  carriage,  sledge,  truck,  or  barrow,  with  or 
without  horses,  to  stand  longer  than  may  be 
necessary  for  loading  or  unloading,  or  for  taking 
up  or  setting  down  passengers,  except  hackney 
carriages  standing  for  hire  in  any  place  not  for 
bidden  by  law,  or  who  by  means  of  any  cart, 
carriage,  sledge,  truck,  or  barrow,  or  any  horse 
or  other  animal,  shall  wilfully  interrupt  any  public 
crossing,  or  wilfully  cause  any  obstruction  m  any 
thoroughfare : 

7.  Every  person  who  shall  lead  or  ride  any 
horse  or  other  animal,  or  draw,  or  drive  any  cart 
or  carriage,  sledge,  truck,  or  barrow,  upon  any 
footway  or  curbstone,  or  fasten  any  horse  or  other 
animal  so  that  it  can  stand  across  or  upon  any 
footway : 

8.  Every  person  who  shall  roll  or  carry  any 
cask,  tub,  hoop,  or  wheel,  or  any  ladder,  plank, 
pole,  showboard,  or  placard,  upon  any  footway, 
except  for  the  purpose  of  loading  or  unloading 
any  cart  or  carriage,  or  of  crossing  the  footway : 

9.  Every  person  who,  after  being  made  ac- 
quainted with  the  regulations  or  directions  which 
the  Commissioners  of  Police  shall  have  made  for 
regulating  the  route  of  horses,  carts,  carriages, 
and  persons  during  the  time  of  divine  service, 
and  for  preventing  obstructions  during  public 
proressions,  and  on  other  occasions  hereinbefore 
specified,  shall  wilfully  disregard  or  not  conform 
himself  thereunto : 

10.  Every  person  who,  without  the  consent  of 
the  owner  or  occupier^  shall  affix  any  posting- 
bill  or  other  paper  against  or  upon  any  building, 
wall,  fence,  or  pale,  or  write  upon,  soil,  deface, 
or  mark  any  such  building,  wall,  fence,  or  pale 
with  chalk  or  paint,  or  in  any  other  way  whatso- 
ever, or  wilfully  break,  destroy,  or  damage  any 
part  of  any  such  building,  wall,  fence,  or  pale, 
or  any  fixture  or  appendage  thereunto,  or  any 
tree,  shrub,  or  seat  in  any  public  walk,  park,  or 
garden : 


1 1 .  Every  common  prostitute  or  nightwalker 
loitering  or  being  in  any  thoroughfare  or  public 
place  for  the  purpose  of  prostitution  or  solicitation 
to  the  annoyance  of  the  inhabitants  or  pas- 
sengers : 

12.  Every  person  who  shall  sell  or  distribute* 
or  offer  for  sale  or  distribution,  or  exhibit  to 
public  view,  any  profane,  indecent,  or  obscene 
book,  paper,  print,  drawing,  painting,  or  repre- 
sentation, or  sing  any  profane,  indecent,  or  obscene 
song  or  ballad,  or  write  or  draw  any  indecent  or 
obscene  word,  figure,  or  representation,  or  use 
any  profane,  indecent,  or  obscene  language  to  the 
annoyance  of  the  inhabitants  or  passengers : 

13.  Every  person  who  shall  use  any  threat- 
ening, abusive,  or  insulting  words  or  behaviour 
with  intent  to  provoke  a  breach  of  the  peace,  or 
whereby  a  breach  of  the  peace  may  be  occa- 
sioned : 

1 4.  Every  person,  except  the  guards  and  post- 
men belonging  to  her  Majesty's  Post-office  in  the 
performance  of  their  duty,  who  shall  blow  any 
horn  or  use  any  other  noisy  instrument,  for  the 
purpose  of  calling  persons  together,  or  of  an- 
I  nouncing  any  show  or  entertainment,  or  for  the 

purpose  of  hawking,  selling,  distributing,  or 
,  collecting  any  article  whatsoever,  or  of  obtaining 
money  or  alms : 

15.  Every  person  who  shall  wantonly  discharge 
any  fire-arm,  or  throw  or  discharge  any  stone  or 
other  missile,  to  the  damage  or  danger  of  any 
person,  or  make  any  bonfire,  or  throw  or  set  fire 

,  to  any  firework  : 

16.  Every  person  who  shall  wilfully  and  wan- 
tonly disturb  any  inhabitant  by  pulling  or  ringing 
any  door-bell  or  knocking  at  any  door  without 
lawful  excuse,  or  who  shall  wilfully  and  unlaw- 
fully extinguish  the  light  of  any  lamp: 

17.  Every  person  who  shall  fiy  any  kite  or 
I  play  at  any  game  to  the  annoyance  of  the  inha- 
bitants or  passengers,  or  who  shall  make  or  use 
any  slide  upon  ice  or  snow  in  any  street  or  other 
thoroughfare,  to  the  common  danger  of  the  pas- 
sengers. 

And  it  shall  be  lawful  for  any  constable  belong- 
ing to  the  Metropolitan  Police  force  to  take  into 
custody,  without  warrant,  any  person  who  shall 
commit  any  such  offence  within  view  of  any  such 
constable. 

LV.  And  be  it  enacted,  that  no  person  other 
than  persons  acting  in  obedience  to  lawful  au- 
thority shall  discharge  any  cannon  or  other  fire- 
arm of  mater  calibre  than  a  common  fowling- 
piece  within  three  hundred  yards  of  any  dwelling- 
house  within  the  said  district  to  the  annoyance  of 
any  inhabitant  thereof,  and  every  person  who, 
after  being  wajned  of  the  annoyance  by  any 
inhabitant,  shall  discharge  any  such  fire-arm, 
shall  be  liable  to  a  penalty  not  more  than  ^vt 
pounds. 
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LVL  And  be  it  enacted,  that  after  the  first 
day  of  January  next,  every  person  who,  within 
the  Metropolitan  Police  district,  shall  use  any 
dog  for  the  purpose  of  drawing  or  helping  to 
draw  any  cart^  carriage,  truck,  or  barrow  shall  be 
liable  to  a  penalty  not  more  than  forty  shillings 
for  the  first  offence,  and  not  more  than  five 
pounds  for  the  second  or  any  following  offence. 
{To  be  continued.) 
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from  dust  or  smoke,  its  great  economy  of  fbel, 
and  its  perfect  safety  from  fire.  It  has  been  i 
source  of  great  comfort  in  the  nmserr  and  bed. 
room  of  the  invalid,  affording  an  unifocm  teiB* 
perature  through  the  day  and  night,  withoolj 
one  supply,  while  the  most  delicate  test  cumot 
detect  any  thing  arising  from  its  nse  which  is 
injurious  to  health  —  it  merely  warms  the  ait 
without  decomposing  it ;  and,  as  there  is  no  door, 
none  of  the  gases  generated  by  combastibles,  cm 
pass  into  the  apartment.  Wherever  wanDthis 
required,  this  Stove  is  applicable.  It  is  as  d^ 
sirable  for  the  drawing-room  as  the  laundiy ;  ibr 
warming  greenhouses  it  possesses  extraordinary 
claims,  the  very  great  expense  of  building  floes, 
and  afterwards  the  immense  consumption  of  fiiel 
being  avoided.  For  workshops  and  ships' abiia 
it  is  invaluable ;  it  requires  attention  only  onee 
in  twenty-four  hours,  during  which  time  the  cost 
will  not  exceed  twopence. — ^Price,  plain,  JE3.; 
fluted,  £3.  10«.  Manufactured  by  the  sole 
Proprietors,  Rippon  and  Burton,  Wells-street, 
Oxford-street.  Of  whom  may  be  had  detailed  Cata- 
logues of  the  prices  offenders,  fire-irons,  wanaotfd 
tablecotlery,  superior  nickel  silver,  &c.  'iOperceoL 
under  any  other  old-established  house,  which  cao  be 
forwarded  for  a  single  postage.  Established  1820. 
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LEX  LOCI  DOMICILII. 

Part  II. 

As  to  the  manner  in  which  instniments, 
executed  in  England  by  a  domiciled  English- 
manj  are  to  be  construed  and  dealt  with  in 
respect  of  evidence  by  a  Scotch  Coart,  in  bo 
far  as  theae  instruments  relate  to  the  distri- 
bution of  personal  property,  situated  within 
the  territory  of  Scotland. 

Law  of  EviDBNCB  in  these  cases. 

Whetbbb  the  English  Rule  of  Con- 
struction is  to  be  applied  ? 

Whether  the  English  Rule  of  Evi- 
dence is  to  be  applied  ? 

(C&ntinuedfiromp»  370.) 
J^ORD  BROUGHAM  continued.— 
I  will  state  to  you  my  only  diffioulty, 
and  see  whether  you  can  help  me  over  it; — 
because  I  agree  with  you,  generally  speak- 
ing, that  the  lex  loci  domicilii  is  applicable 
to  the  course  of  procedure :  that  the  Court 
is  to  proceed  by  its  own  course  of  procedure, 
the  law  of  the  Court  being  the  course  of  the 
Court,  and  consequently,  I  am  inclined  to 
to  think  that  the  admission  of  evidence,  being 
rather  matter  of  procedure,  than  a  substan- 
tial matter  of  law,  it  is  to  be  governed  by 
the  law  of  the  Country  where  the  Court  sits. 
But  then  in  all  questions  of  jurisprudence  it 
is  eairiy  to  say  how  things  are  here  and  there, 
when  there  is  a  very  great  difierence  be- 
tween the  points;  but  when  you  come  to  the 
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confines,  and  when  the  one  province  runs 
[into  the  other,  then  arises  the  difficulty,  and 
then  we  get  inter  apices  juris.  Here  is  a 
case  which  partakes  of  the  nature  of  the  law 
of  evidence,  and  also  of  the  substance  of  the 
weightier  matter  of  law.  I  will  put  the  case 
I  have  already  hinted  at: — Suppose  the  Eng- 
lish law  were  to  change,  as  it  is  now  (1835) 
in  the  course  of  changing,  and  that  no  will 
of  personalty  could  henceforth  be  valid, 
unless  it  was  attested  by  two  witnesses. 
Now  observe,  an  Englishman  domiciled  in 
England,  makes  his  will^  touching  Scotch 
property ;  mobilia  sequuntur  personam,  and 
therefore  the  lex  loci  of  England  prevails. 
You  go  into  a  Court  of  Scotland,  and  tender 
the  will,  in  order  to  get,  by  the  rules  of  the 
English  law,  pessession  of  the  fund ;  the 
Scotch  Court  says,  "Willingly  you  shall  have 
it ;  whoever  would  get  it  in  England  shall 
get  it  here,  whether  it  would  be  the  same 
person  our  law  would  give  it  to  or  no,  be- 
cause the  English  law  is  to  govern :  but," 
says  the  Court,  "let  us  look  at  the  will." 
Tbe  will  is  produced,  it  has  only  one  wit- 
ness, or  no  witness  at  all,  then  the  Court 
says,  **This  is  no  will,  it  would  not  in  Eng- 
land be  held  to  pass  the  property  to  any 
human  being.  The  law  has  said,  that  in 
order  to  pass  property,  to  extend  after  a 
man's  death  the  right  that  he  has  to  his 
chattels  during  his  life  time,  which  is  not  a 
natural  right,  bnt  entirely  conventional,  he 
must  hav«  complied  with  the  formality  of 
2c 
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two  witnesses  attesting  it."  Now,  my  Lord 
Advocate,  how  would  you  deal  with  ihst 
matter  ?  Would  it  be  by  the  English  or  the 
Scotch  law  ?  because,  if  it  be  by  the  Scotch 
law,  there  is  a  great  difficulty,  which  is  nei 
ther  more  nor  less  than  this,  that  English- 
men  would  acquire  personal  property  by  the 
English  law,  though  that  property  was  only 
attached  by  a  will  executed  without  com 
plying  with  the  formality  of  that  law ;  that  is 
the  difficulty. 

I  admit  that  no  Probate  could  be  had  of 
any  but  the  second  will,  in  England.  It 
does  not,  however,  follow  that  the  Scotch 
Court  may  not  look  at  both  instruments ;  at 
that  which  has  not  probate,  as  well  as  at  that 
which  has.  That  Court  will  give  faith  to 
what  has  been  sanctioned  by  a  court  of  com- 
petent jurisdiction,  but  it  does  not  follow 
that,  upon  a  matter  in  which  no  court  has 
exercised  any  judgment,  the  Scotch  Court 
would  reject  that  matter,  because  it  was  not 
proved  in  an  English  Court,  if  it  is  not  con 
trary  to  the  rules  of  evidence,  and  to  the 
practice  of  the  Scotch  Court  to  receive 
it.  It  is  going  too  far  to  suppose  the  Scotch 
Court  would  say,  '<  If  this  instrument  had 
been  offered  to  an  English  Court,  it  would 
not  be  admitted,  and  we  therefore  reject  it." 
Do  you  think,  my  Lord  Advocate,  you  can, 
for  your  argument,  throw  overboard  the  first 
will  of  1828?  Could  you  rely  safely  on  the 
passage  in  the  deed  of  the  1st  April,  1829 — 
<<  Now,  if  this  transaction  should  not  be 
closed  before  my  death,  I  have,  in  a  separate 
will  which  respects  my  property  in  England, 
directed  my  trustees  or  executors  in  that 
will  to  assign  or  indorse  the  notes  or  receipts 
of  the  Royal  Bank  to  my  said  trustees,  to 
be  kept  by  them  in  the  same  depository 
where  they  now  are  till  the  above  defects  are 
cured?"  Would  that  sustain  your  argument 
without  the  first  will  ?  This  is  a  subsisting 
trust  deed,  a  conveyance  inter  vivosy  ope- 
rative at  this  moment.  I  mean  your  argu- 
ment respecting  the  appropriation;  does  it 


Zeac  Loci  Domicilii. 

require  no  other  aid,  and  can  it  stand  with- 
out the  first  will  of  1828  as  well  as  without 
the  cancelled  will  ? 

The  Lord  Advocate. — Certainly,  I  appre- 
hend it  is  quite  sufficient  if  a  person  declares, 
''  I  deposit  this  money,"  meaning  it  should 
be  paid  for  a  certain  debt. 

Lord  Brougham. — Suppose  now.  Dr. 
Lushington,  there  had  been  a  will,  not  proved 
in  Scotland,  but  a  will  which,  by  the  law  of 
Scotland,  for  want  of  two  witnesses  (a  will 
of  personalty)  could  not  be  admitted  to  pro- 
bate there,  and  suppose  probate  had  been 
sought  of  that  will  here,  would  probate  be 
refused  here  for  want  of  two  witnesses  ? 

Dr.  Lushinffton. — Decidedly ;  the  case  of 
Stanley  v.  Bemes  (3  Hagg.  373^  is  in  point. 

Lord  Brougham  then  addressed  the 
House: — My  Lords,  another  reason — ^be- 
sides  the  importance  of  the  matter — for 
which  I  wish  to  postpone  the  consideration 
of  this  question  is,  that  though  the  subject  is 
of  great  importance,  and  some  parts  of  it  are 
not  without  difficulty — though,  undeniably, 
the  decision,  if  pronounced,  will  be  for  the 
first  time  pronounced  in  this  House  upon  those 
points — though,  undeniably  also,  the  decision 
upon  the  same  points  in  the  Court  below  has 
been  pronounced/or^^^r^  ^m^m  any  Court 
of  England  or  Scotland^ihojigh,  therefore, 
these  points  are  matters  of  first  impi^ssion, 
yet  in  this  case  I  desiderate  that  which  is  t 
great  help  to  any  Court  of  Review,  dealing 
with  the  judgment  of  a  Court  below,  brought 
before  it  by  appeal ; — I  desiderate  the  reasons 
of  the  learned  Judges  who  pronounced  the 
decision  in  the  Court  below.  I  find  four 
learned  Judges  have  given  their  opinions,  bot 
not  one  of  them  has  given  one  tittle  of  reason 
for  his  opinion.  The  question  that  arises 
here,  and  which  brings  the  laws  of  the  two 
countries  into  conflict,  is  the  first  and  gene* 
ral  question.  Shall  the  Scotch  practice  or 
the  English  practice  respecting  the  law  of 
evidence,  as  well  as  the  Scotch  principle  or 
the  English  principle  in  respect  of  the  con- 
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struction  of  the  instrument  prevail  as  the 
governing  rule  in  this  case?    That  is  the 
first  a^d  general  question,  and  for  solution 
of  that  question,  one  should  look  to  the  opi- 
nions of  learned  Judges  and  for  their  rea- 
sons, to  know  the  view  which  they  take  of 
so  important  a  matter.     But  that  is  not  the 
only  question ;  there  is  another  and  much 
more  material  one;  and  that  is  one  uponwhich 
above  all  things^   it  is  material  to  know  the 
views  of  the  Scotch  Judges.     Granting  that 
the  Scotch  law  is  to  prevail  in  construing  the 
instrument,  and  the  Scotch  practice  also  in 
admitting  or  rejecting  evidence,  what  is  the 
Scotch  practice,  and  what  is  the  Scotch  law; 
the  Scotch  law  respecting  construction  of 
instruments^  and  the  Scotch  practice  re- 
specting the  admission  or  rejection  of  evi- 
dence?    I  desiderate  the  authority,  the  au- 
thentic, and  consequently  the  most  valuable 
statement  which  can  be  had  as  to  what  is 
the  Scotch  law  and  practice,  but  particularly 
the  Scotch  practice  as  to  admitting  or  regu 
lating  evidence.    I  desiderate  that  the  more, 
because  one  wishes  to  know  how  these  things 
are  dealt  with  in  the  Scotch  Courts,  and  to 
see  exactly  what  the  difference  is,  and  upon 
the  highest  authority,  between  the  Scotch 
and  the  English  Courts  in  the  administration 
of  the  important  law  of  evidence.     Unfortu 
nately  we  are  left  without  any  light  from 
that  quarter,  from  which,  above  all  others, 
I  should  wish  to  receive  it,  and  that  is  an 
additional  reason  for  wishing  your  Lordships 
to  postpone  the  further  consideration  of  this 
case,  (a) 

Following  up,  therefore,  the  principle  that 
the  lex  loci  domicilii  governs  the  distribution 
of  personal  estate,  the  Scotch  and  all  Foreign 
Courts  are  bound,  in  the  interpretation  of  a 
testator's  written  declarations  of  intention, 
touching  his  personal  estate,  situated  within 
the  Foreign  jurisdiction,  to  adopt  the  prin- 
ciples of  construction  applicable  to  such  in- 
struments by  the  law  of  the  testator's  domi- 
cile, and  that  law,  being  matter  of  fact,  is  to 


be  inquired  after,  like  other  facts ;  but  they 
are  not  bound  to  adopt  foreign  rules  of  evi- 
dence, every  Court  having  its  own  technical 
rules  of  procedure. 

(To  be  eontintied.) 


PROBLEM  XXV. 

Vol.  2. 
Heirs  Special  or  General. 

What  is  the  present  state  of  the  Law  with 
respect  to  limitations  to  Heirs  Special  or 
General? 


COURT  OF  CHANCERY.— Jime  19. 

BUNBURY  V,  Bun  BURY. 

Appeal  from  the  Master  of  the  Rolls. 

Jurisdiction  of  the  Court  acting  upon 
THE  PERSON  HERB  in  restraining  him  by 
Injunction  from  proceeding  to  sue  out 
execution  in  a  foreign  country, — Lex  loci 

REI  SITiB. 

Mr.  Hugh  Mills  Bunbury,  residing  in  the 
English  colony  of  St.  Vincents,  there  married 
an  English  woman,  and,  previous  to  the  mar- 
riage, executed  a  settlement  of  land  and  slaves  in 
that  island,  the  ultimate  remainder  in  which  was 
limited  to  the  issue  of  such  marriage  in  equal 
shares.  He  afterwards  left  that  island,  and  went 
to  reside  at  Demerara  (then  ceded  to  England), 
where  he  also  purchased  lands,  and  where  his 
wife  died,  leaving  two  children,  Hugh  Mills 
Bunbury  the  younger  and  Lydia  Jane,  wife  of 
the  Count  de  Vigny  (a  Frenchman).  He  then 
(in  1812)  returned  to  England  with  his  children, 
and  Mere  (in  1822)  married  again;  and,  pre- 
vious to  this  marriage,  he  also  executed  a  settle- 
ment of  his  lands  in  Demerara  for  securing  a 
jointure  to  his  wife,  and  limiting  those  lands  to 
the  issue  of  that  marriage,  reserving  to  himself 
a  power  of  appointment  over  £30,000,  which, 
in  default,  was  limited  to  the  issue  of  both 
marriages  in  equal  shares.  In  1 832  he  made  a 
will,  at  which  time  there  were  five  children  of 
the  second  marriage,  and  to  whom  he  devised  a 
moiety  of  his  lands  in  Demerara,  and  the  other 
moiety  to  all  his  children  equally.  He  made 
several  codicils  to  this  will,  by  one  of  which  he 
gave  compensation  slave  money  among  his  chil- 
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dren,  and  directed  that  if  the  children  by  his  first 
wife  should  trouble  his  wife  by  litigation,  the 
de  ;ise  to  them  should  be  void ;  and  he  appointed 
his  wife  executrix.  He  died  in  England  in  1 838, 
leaving  the  two  children  by  his  first  wife  and 
eight  children  by  his  second  wife,  who  also  sur- 
vived him.  Mr.  H.  Bunbury  and  the  Countess 
de  Vigny  filed  a  bill  in  DemerarOj  to  have  them- 
selves  declared  to  be  exclusively  entitled  to  a 
moiety  of  the  land  purchased  by  their  father  in 
Demerara,  and  to  a  moiety  also  of  the  slaves, 
and  of  the  compensation  money  lately  awarded 
under  the  provisions  of  the  Act  of  Parliament. 
The  ground  of  the  claim  set  forth  by  the  bill  was, 
that  according  to  the  Dutch  law,  which  regulated 
the  distribution  of  property  in  Demerara,  there 
was  a  community  of  property  and  goods  between 
the  husband  and  wife,  and,  therefore,  that  a  moiety 
of  the  property  descended  to  them  on  the  death 
of  their  mother,  the  father  having  no  power  to 
make  any  settlement  of  that  moiety,  or  to  dispose 
of  it  by  will.  The  children  of  the  second  mar- 
riage hied  the  present  bill  in  this  Court  against 
the  executrix  of  the  will,  the  trustees  of  the  settle- 
ment made  on  the  second  marriage,  and  the 
children  of  the  first  marriage,  all  which  parties, 
except  the  Coiyitess  de  Vigiiy>  were  resident  in 
Englandf  and  prayed  that  the  trusts  of  the  last- 
mentioned  settlement  might  be  established  and 
carried  into  execution,  or  that  the  will  and  codicils 
of  the  testator  might  be  carried  into  execution 
without  reference  to  the  settlement,  if  inconsistent 
with  it ;  also  an  account  of  the  profits  of  the 
property  in  Demerara^  and  also  prayed  an  in- 
junction against  the  children  of  the  first  marriage, 
restraining  them  from  proceeding  with  the  suit 
in  Demerara,  and  that  a  receiver  or  manager  be 
appointed.  The  defendants  all  appeared^  and 
put  in  their  answers ;  and,  upon  motion  for  the 
injunction,  the  Master  of  the  Rolls  thought, 
that  as  all  the  parties  claiming  a  beneficial  interest 
in  the  property  had  appeared,  and  were  within 
the  jurisdiction  of  the  Court  of  Chancery  in  this 
country,  it  would  be  more  convenient  to  have 
the  ultimate  question  decided  in  this  country ; 
but  his  Lordship,  while  he  so  decided,  gave  the 
plaintiffs  in  the  Demerara  suit  leave  to  go  on 
and  obtain  a  verdict,  if  they  could,  merely 
restraining  them  from  taking  execution  after- 
wards. His  Honour  therefore  granted  the  in- 
junction, against  which  the  children  of  the  first 
marriage  appealed. 

It  was  admitted  that,  by  the  law  of  Demerara, 
the  Dutch  law,  though  the  law  of  community  of 
goods  prevails,  the  ])arties  may  by  contract  and 
settlement  preclude  themselves  from  being  bound 
by  that  law,  and  therefore  exempt  the  property 
from  a  succession  according  to  that  law.  The 
first  wife  having  died  leaving  children,  the  father, 
after  a  certain  time^  married  again  and  had  a 


second  family,  and  he  took  on  himself  to  defti 
with  the  property  which  he  had  in  comiDunuy 
with  his  first  w*ife  as  his  own,  making  it  the 
subject  of  settlement  on  the  second  wife  and 
family,  and  the  subject  of  disposition  by  his  will; 
and  the  object  of  this  bill  is.  to  have  the  property 
administered  according  to  the  disposition  made 
by  the  father,  either  under  the  settlement  on  the 
second  marriage,  or  under  the  will.     The  cbOdren 
of  the  first  marriage  meet  that  claim  by  saying, 
The  author  of  this  instrument  had  no  right  to 
deal  with  a  portion,  at  least,  of  that  property, 
because  that  property  was  subject  to  the  law  of 
Holland,  and  by  the  law  of  Holland  our  mother 
was  entitled,  and  we,  who  are  her  children,  claim- 
ing in  her  right,  have  a  right  to  the  division  of 
the  property  according  to  the  principles  appli- 
cable to  the  law  of  community ;  and  therefore, 
though  the  father    exercised,  or  attempted  to 
exercise,  a  power  over  the  property,  he  had  no 
right  so  to  do,  and  we  therefore  have  a  right  to 
succeed  in  obtaining  possession,  and  to  have  the 
enjoyment  of  that  portion  of  the  property,  which, 
according  to  the  law  of  communityi  belonged 
to  us." 

For  the  appellants  it  was  contended  that  the 
parties,  by  putting  in  their  answer,  had  submitted 
to  the  jurisdiction  of  the  Court  of  Chancery; 
but  it  was  not  the  practice  of  the  Court  to  inter- 
fere in  cases  like  the  present,  although  the  Court 
did  hold  that  the  administration  of  the  personalty 
belonged  to  the  tribunals  of  this  couutry  when 
the  testator  was  domiciled  in  this  country  at  the 
time  of  his  death.  With  respect  to  real  property, 
it  had,  however,  been  decided,  in  several  instances, 
that  the  courts  of  the  colony  were  the  proper 
tribunals  for  the  decision  of  questions  relating  to 
its  distribution,  according  to  the  laws  of  the 
colony. 

The  Lord  Chancellor  said  that  he  bad  do 
doubt  of  the  jurisdiction  of  the  Court,  nor  did 
he  question  the  proposition  that  questions  relating 
to  the  title  to  land  were  to  be  decided  by  the 
law  of  the  country  where  the  land  was  situated, 
and  by  the  tribunals  of  that  country ;  but  that 
was  not  the  question  which  the  Court  was  called 
on  to  decide.  The  question  was,  whether  the 
father  of  the  parties  had  or  had  not,  by  his  second 
marriage  and  by  the  settlement  made  on  that 
occasion,  excluded  the  operation  of  the  law  o\ 
Demerara.  If  the  property  in  dispute  was  pan* 
nership  property,  to  be  regulated  by  the  tenns  cf 
a  contract,  the  rights  of  the  parties  would  depend 
on  the  law  of  the  country  in  which  the  contract 
was  made,  and  not  on  the  law  of  the  comitry 
where  the  property  was  situated.  In  that  case 
the  parties  to  the  contract  made  a  law  for  them- 
selves. But  independent  of  the  considentioos 
arising  out  of  that  view  of  the  question,  the  ooom 
of  this  country  were  bound  to  entertain  the  sak, 
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and  to  adjudicate  on  it,  whether  the  law  of  com* 
rounity  of  goods  was  to  prevail  or  not^  because 
the  Court  was  bound  to  administer  the  personal 
property.     So  that  there  is  a  cause  pending  in 
this  Court,  and  which  this  Court  must  adjudicate 
on  the  question  of  foreign  law,  that  is,  adjudicate 
on  the  question  of  the  settlement ;  on  the  adju- 
dication of  which  the  question  of  foreign  law  will 
depend,  to  the  extent,  at  leasts  of  part  of  the 
property  which  is  to  be  administered.     Nothing 
can  be  more  inconvenient  when  this  Court  is  in 
a  8ituation  to  make  it  absolutely  necessary  to 
adjudicate  on  a  principle,  than  not  to  be  able 
to  adjudicate  on  the  whole  principle.     But  sup- 
pose the  Court  proceeds  so  far,  and  finds  the  law 
of  community  does  apply  to  this  case,  and  that 
the  parties  have  not  made  a  law  for  themselves, 
and  taken  this  property  out  of  the  principles  of 
the  law  of  community,  theu  the  Court  must,  as 
far  as  the  personalty  is  concerned  at  least,  make 
those  inquvies  and  direct  those  accounts  to  be 
taken,  which  are  necessary  in  order  to  ascertain 
what  the  estate  in  community  was.     I  think  it 
would  be  a  great  inconvenience,  almost  an  im- 
possibility, and   contrary   to   all  the   principles 
where  accounts  and  inquiries  affect  a  mass  of 
property,  to  confine  the  adjudication  to  a  par- 
ticular description  of  property,  and  in  which  the 
Court  cannot  do  justice  without  having  the  whole 
under  its  j  urisdiction .    For  these  reasons,  though 
the  case  is  one  involving  great  difiiculty,  and 
there  is  a  good  deal  of  novelty  in  it,  his  Lordship 
thought  the  order  made  by  the  Master  of  the  Rolls 
to  be  right.   H  is  Lordship  said  it  is  not  interfering 
with  any  foreign  jurisdiction  ;  it  is  only  taking  to 
itself  the  adjudication  of  the  whole  subject  matter, 
part  of  which  is  admitted  to  be  necessarily  within 
its  jurisdiction.     There  was,  however,  a  difficulty 
ui  the  matter.     The  children  of  the  second  mar- 
riage did  not  appear  to  have  been  made  parties 
to  the  suit  in  Demerara,  and  their  rights  could 
not  therefore  be  defended  there. 

Mr.  Surge  here  undertook  that  the  children 
of  the  second  marriage  should  be  made  parties 
to  that  suit  pro  formdy  and  should  submit  to  any 
order  this  Court  should  make. 

The  Lord  Chancellor. — It  is  true,  if  the 
permitting  of  these  proceedings  to  go  on  in 
Demerara  would  enable  this  Court  to  go  on  more 
satisfactorily  to  dispose  of  the  question  between 
the  parties,  it  would  be  my  duty  so  to  do ;  and 
there  might  be  good  reason  for  doing  that  which 
was  done  in  Lord  Minto*s  case,  viz.  permitting 
the  proceedings  to  go  on  to  an  adjudication  in 
the  Court  of  Session,  in  order  to  ascertain  what 
the  Scotch  law  was.  In  one  view  of  this  case 
there  was  no  necessity  for  that  course.  If  it  is 
found  that  the  settlement  does  preclude  the  law 
of  community,  there  is  no  necessity  for  inquiring 
what  the  law  of  Holland  would  be  as  to  the  law 


of  community  ;  bat  I  do  not  find  the  proceedings 
in  Demerara  are  at  all  calculated  to  bind  the 
rights  of  all  these  parlies.  As  I  understand,  it 
is  a  proceeding  by  which  the  children  of  the  first 
marriage  are  claiming  possession  of  land,  not 
against  the  children  of  the  second  marriage,  with 
whom  this  contest  is,  but  against  those  who  are, 
under  the  instruiient  executed  by  the  father,  in 
the  possession  of  that  estate.  I  have  no  means 
of  knowing,  nor  can  J  trust  the  interest  of  the 
children  of  the  second  marriage  to  such  defence 
as  those  parties  might  think  proper  to  make; 
and  whatever,  therefore,  is  the  adjudication  of 
the  Court  of  Demerara  between  those  parties,  it 
is  not  possible  to  preclude  the  question  which  the 
children  of  the  second  marriage  may  think  proper 
to  raise  against  the  children  of  the  first  marriage. 
I  think  it  would  be  exceedingly  inconvenient  to 
adopt  a  course  which  might  lead  to  a  different 
adjudication  on  the  same  question  between  tri- 
bunals which  have  no  control  one  over  the  other. 
So  that  if  this  Court  were  to  proceed  and  adju- 
dicate on  the  question,  which  will  be  the  primary 
question  to  be  decided,  and  decide  that  this  settle- 
ment precludes  the  law  of  community  from  being 
applied,  and  so  distribute  the  property  which  it 
has  under  its  jurisdiction  according  to  the  instru- 
ment executed  by  the  father ;  and  the  Court  of 
Demerara  should  adjudicate  precisely  the  reverse 
with  regard  to  the  land ;  and  the  one  decision 
goes  to  the  House  of  Lords,  and  the  other  to  the 
rrivy  Council,  adverse  decisions  on  appeal  may 
take  place  upon  the  very  same  question,  one 
applicable  to  one  part  of  the  property,  and  the 
other  to  the  other.  Sir  J,  Leach,  in  one  of  the 
cases  referred  to,  saw  the  inconvenience  of  that, 
and  said,  **  I  will  not  permit  these  parties  to  go 
on  in  the  Court  of  Session ;  and  one  reason  is, 
because  as  the  matter  must  ultimately  be  disposed 
of  here,  and  as  this  Court  has  possession  of  the 
subject-matter,  by  having  the  party  here  against 
whom  the  allegation  is  made,  he  ought  not  to  be 
permitted  to  use  the  instrument  which  he  has 
obtained.  If  I  permit  the  party  to  proceed  against 
the  land  in  Scotland,  there  may  be  a  decision  by 
this  Court  another  way,  which  will  be  extremely 
inconvenient."  In  this  case,  undoubtedly,  the 
apprehension  of  that  inconvenience  ought  not  to 
prevail,  provided  the  party  was  in  a  situation  in 
which  he  had  a  right  to  say,  "  The  law  of  De- 
merara is  to  prevail,  and  I  have  a  right  to  assert 
my  title  according  to  the  law  of  Demerara."  But 
when  I  find  the  case  does  not  turn  on  the  Dutch 
law,  in  the  first  instance  at  least,  though  it  may 
ultimately  ;  but  it  turns  on  a  preliminary  question 
which  this  Court  is  not  only  as  competent  as  the 
Court  of  Demerara  to  decide  upon,  but  according 
to  the  position  of  the  parties,  much  more  com- 
petent, inasmuch  as  it  has  all  the  parties  here ; 
I  think,  as  a  matter  of  discretion,  it  would  be 


Digitized  by 


Google 


390 


Law  Uefports. 


exceedingly  inconvenient  and  improper  to  allow 
the  proceedings  to  go  on,  involving  the  same 
question*  with  the  chance  of  their  coming  to 
opposite  conclusions.  For  these  reasons,  with 
this  preliminary  question  existing  between  these 
parties,  which  this  Court  is  perfectly  competent 
to  decide,  and  which,  if  decided  one  way,  will 
prevent  the  necessity  of  any  further  litigation  any 
where,  I  am  of  opinion  the  order  of  the  Master 
of  thi  Rolls  is  the  right  order  to  pronounce. 
As  this  Court  was  competent  to  go  on  with  the 
case,  and  all  parties  were  before  it,  there  seemed 
to  be  some  doubt  whether  the  suit  in  Demerara 
ought,  under  such  circumstances  to  go  on.  What 
might  be  expedient  in  the  progress  of  the  case 
was,  however,  matter  for  consideration. 

His  Lordship  affirmed    the    order  of  the 
Master  of  the  Rolls,  (a) 


VICE-CHANCELLOR'S  COURT.— Jw/y  31. 

Irving  v,  Thompson. 

Underwriters — Demurrer  —  Practice  — 
Whether  a  party ,  the  principal  insurer  in 
a  Policy  of  Insurance^  on  which  an  action 
Imd  been  brought  by  his  agent  in  this 
country  against  the  Underwriters^  can  be 
made  a  Defendant  with  the  agent  to  a 
bill  of  discovery  by  the  Underwritei'S  in  aid 
of  their  defence  to  the  action. 

This  case  involves  a  point  of  great  interest 
to  Underwriters.  The  general  question  tlxe 
demurrer  raised  was  whether  a  party  coald 
be  made  a  defendant  to  a  bill  of  discovery 
in  aid  of  a  defence  to  an  action  at  law,  who 
was  not  a  plaintiff  on  the  record  in  the 
action. 

This  bill  was  filed  on  behalf  of  the  Alliance 
Marine  Insurance  Company  by  Mr.  Irving,  its 
chairman,  in  whose  name,  by  their  act  of  incor- 
poration, all  actions  and  suits  by  and  against  the 
Company  were  directed  to  be  brought,  stating 
that  William  Thompson,  one  of  the.  defendants, 
effected  a  policy  of  Insurance  with  the  Company 
on  the  4th  of  August,  1837,  on  the  freight  of  a 
foreign  vessel  called  the  Gustave,  which  was  to 
sail  from  Dantzic,  and  that  Thompson  and  the 


(a)  See  White  v.  Hall,  12  Yes.  J.  321  ;  Kennedy  v- 
The  Earl  of  CafsiliK,  Swanst.  323;  Attomey-Geneml 
V.  Stewart,  2  Mer.  143;  Dalrymple  v.  Dalrymple, 
2  Hag.  81 ;  Harrison  v,  Gtirney,  2  Jac.  and  W.  d63 ; 
Bushby  v.  Monday,  6  Mad.  297 ;  Elliott  v.  Lord  Minto, 
6  id.  16;  Beclcford  r.  Kemblo,  1  Sim.  and  Stu.  7; 
Parquharson  r.  Seton,  5  Russ.  46 ;  Martin  r.  Martin, 

2  Ku88.  and  Myl.  537 ;  Lord  Portarlington  r.  Soulby, 
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other  defendant,   K.  G.  Krugen,  claimed  to  be 
solely  and  exclusively  interested  in  all  benefit  to 
be  derived  from  the  policy ;  and  that  the  ship 
was  lost,  and  that  the  Company  had  recently  dis- 
covered, long  since  the  policy  was  effected,  that 
the  ship  was  not  sea-worthy  at  the  time  she  left 
Dantzic,  and  also  that  none  of  the  merchandize 
mentioned  in  the  policy  was  ever  on  board  the 
ship,  or,  if  ever  shipped,  that  it  was  unshipped 
again  before  she  sailed.  The  bill  then  stated  that 
Thompson  had  brought  an  action  last  Trinity 
term  to  recover  the  sum  of  £6B0.  upon  the 
policy,  and  had  delivered  a  declaration  averring 
that  the  interest  in  the  ship  and  the  goods  com- 
prised in  the  ship  was  in  himself  and  Krugen,  or 
one  of  them,  and  that  the  ship  was  lost  by  the 
perils  and  the  dangers  of  the  sea.     The  bill  then 
went  on  to  show  circumstances  tending  to  prove 
that  the  insurance  was  a  fraud  on  the  Company, 
and  prayed  a  discovery  from    Thompson  and 
Krugen,  and  an  injunction  meanwhile  to  restrain 
Thompson's   action.     To  this  bill  Krugen  de- 
murred, on  the  ground  that  he  was  not  a  party 
to  the  action,  and  it  was  argued  that  the  demui' 
rer  ought  to  be  overruled  on   the  authority  of 
Glvn  V.  Soares,  which  came  both  before  Sir 
John  Leach  at  the  Rolls,  and  Lord  Abinger  in 
the  Exchequer,  and  was  reported  in  the  former 
court  in  3  Myl.  &  Kee.  and  in  the  latter  in  Yoa. 
and  Coll.     The  argument  in  support  of  the  bill 
was,  that  it  had  been  the  practice  in  this  conn, 
as  well  as  the  Court  of  Exchequer  Chamber  for 
the  last  fifteen  years,  to  make  the  principal  insurer 
a  defendant  to  bills  of  discovery  brought  by  the 
Underwriters  in  aid  of  their  defence  to  actions 
against  them,  although  such  actions  were  broogfat 
in  the  name  of  the  agent  only.     For  the  demur- 
rer it  was  contended,  on  the  authority  of  **  Fen- 
ton   V.  Hughes/'  7  Ves.  237,  that  the  party 
only  who  was  plaintiff  on  the  record  in  action 
could  be  made  a  defendant  to  such  a  bill ;  and 
that  if  it  were  necessary  to  make  other  persons 
parties,  the  proper  course  was  by  a  bill  for  reli^ 
on  which  the  Court  would  have  jurisdiction  to 
put  the  plaintiff  on  t«rms  of  bringing  tbc  monej 
into  Court,  or  otherwise  dealing  with  tbc  case  as 
should  seem  proper. 

The  Vice-Chancellor  said,  the  circnm- 
stances  of  the  case  of  Glyn  v.  SoareSy  were  o- 
tremely  long  and  complicated,  and  he  would  be 
extremely  unwilling  to  be  thought,  for  the  por* 
pose  of  deciding  the  present  case,  to  give  anj 
opinion  on  the  judgment  delivered  by  the  lord 
Chief  Baron;  but  he  could  not  help  obsemo^ 
on  some  parts  of  it,  which  appeared  to  him  to 
proceed  on  a  mere  misapprehension  of  the  ciittia- 
stances  in  the  cases  to  which  his  Lordship  rr* 
ferred.  Lord  Abinger  spoke  very  la^ly  n^ 
the  case  of  Fenton  v,  Hughes,  and  after  statir<: 
the  circumstances^  his  Lordship  thus  proceeded 
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to  describe  Lord  Eidon*8  judgment: — **  Lord 
Eldon  says,  that  he  has  looked  with  great  anxiety 
into  the  bill  to  see  if  he  could  discover  any  sort  of 
interest  that  Bate  had  to  make  him  anything  but 
a  witness,  and  he  goes  through  the  topics  to 
show  that  Bate  was  dearlv  a  witness  at  law  for 
the  party  who  had  filed  the  bill,  and  that  if  he 
could  not  be  a  witness  on  the  other  side  by  reason 
of  any  interest  yet  undiscovered  that  was  for  the 
advantage  of  the  plaintiff  in  equity;  and  he 
comes  to  the  conclusion  that  there  is  not  such  a 
charge  of  interest  in  Bate  as  justified  him  in  re- 
taining the  bill  against  him."  Lord  Abinger 
then  went  on  to  say  that  '<  if  the  bill  had  stated 
that  the  plaintiff  in  the  action  and  Bate  had 
agreed  to  divide  the  profits,  or  if  it  had  stated 
that  Bate  had  some  such  interest  in  the  suit  as 
identified  him  in  interest  with  the  plaintiff  in  the 
action,  though  not  himself  a  plaintiff  on  the  re- 
cord, I  should  have  thought  it  probable,  from 
Lord  ^^n'5  judgment,  that  he  would  not  have 
allowed  the  demurrer.''  His  Honour  had,  how- 
ever, sent  for  the  original  brief  in  Fenton  v. 
Hughes,  and  was  unable  to  find  that  Bate  had 
any  interest,  although  it  was  charged  by  the  bill 
that  he  was  interested  in  the  event  of  the  action, 
and  was  entitled  to  the  money  and  so  forth.  So 
that  in  fact  there  were  those  things  in  that  which 
induced  Lord  Abinger  to  think  that  if  they  had 
been  in  the  bill,  Lord  Eldon  would  have  come  to 
a  different  conclusion.  The  fact  was,  that  Lord 
Eldon,  seeing  these  things  stated  in  the  bill, 
came  to  the  conclusion  he  is  reported  to  have 
come  to.  Then  again  in  the  Bishop  of  London 
V.  Fytchej  1,  "  Bro.  Chan.  C."  which  was  a 
bill  filed  by  the  Bishop  against  the  patron  of  a 
living.  The  Bishop  having  understood  that 
Eyre,  the  clerk,  had  given  Fytche,  the  patron, 
a  bond  to  resign  on  demand,  refused  to  admit 
Eyre,  conceiving  the  bond  to  be  simoniacal ;  and, 
upon  a  quare  impedit  being  brought  against 
him,  he  filed  a  bill  for  a  discovery  in  aid  of  his 
defence  at  law.  Lord  Abinger  assumed  that  the 
bill  was  filed  against  both  Fytche  and  Eyre.  In 
page  687  of  the  report  he  says,  **  From  this  it 
seems  clear  that  the  clerk  was  no  more  a  party 
to  the  record  from  his  name  being  inserted  in  the 
declaration  than  any  individual  is  a  party  whose 
name  is  found  in  an  allegation  of  special  da- 
mages by  reason  of  the  loss  of  his  custom  and 
trade.  Therefore,  the  case  of  the  Bishop  of  Lon- 
don v.  Fytche  is  a  direct  decision  that  where  a 
party  is  interested  in  the  subject  matter  of  the 
suit,  a  bill  of  discovery  may  be  sustained  against 
him,  though  not  a  party  to  therecord  at  law,  as 
well  as  against  an  individual  who  is  a  party  on 
that  record.''  But  the  fact  was,  the  bill  was 
filed  against  Fytche  alone,  and  Lord  Thvrloiv 
overruled  the  demurrer.  His  Honour  next  pro- 
ceeded to  notice  the  case  of  Powell  v.  Yates,  bc- 
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fore  Sir  Thomas  Pulmer,  in  whieh  his  Honour 
had  been  counsel,  and  which  supported  the  prin- 
ciple of  Fenton  v.  Hughes,  And  his  Honour 
saw  nothing  in  the  present  case  to  show  that 
Krugen  was  a  party  who  might  derive  any  benefit 
from  the  action ;  he  should  therefore  allow  the 
demurrer.  The  case  of  Few  v.  Quppy^  in  Mr. 
Hare*s  work  on  discovery,  was  carried  from  this 
Court  before  Lord  Lyndhurst,  although  not  in 
the  form  of  an  appeal.  In  that  case  the  same 
principle  was  correctly  stated  by  Lord  Lynd- 
hurst ^  although  his  Lordship  made  some  ob- 
servations which  were  extrajudicial.  On  the 
whole  he  was  of  opinion,  notwithstanding  what 
had  been  so  prominently  stated,  that  a  practice 
had  prevailed  in  the  Court  of  Exchequer  for  the 
last  fifteen  years  of  filing  bills  of  discovery  against 
parties  who  were  not  on  the  record  at  law ;  that 
Lord  Eldon  did  not  think  that  could  be  done,  and 
he  would,  therefore,  follow  the  decisions  in  this 
Court.  He  could  not  help  thinking,  however, 
that  there  was  some  mistake;  for  if  such  had 
been  the  uniform  practice  for  fifteen  years,  it  was 
strange  no  such  bill  had  been  produced  other 
than  that  which  was  brought  before  Lord 
Abinger. 

Demurrer  allowed. 

rolls;  couet.— •/%  15. 

Mburtbrs  v.  Andrbws. 
Executors — their   liabilities — Breach  of 
Trust  not  complying  with  the  wUl  of  tlie 
I      Testator  by  selling  his  property. 

This  was  a  suit  by  the  five  next  of  kin  of  Joa- 
chim Gerard  Baas  against  the  representatives  of 
the  trustees  and  executors  of  his  will.  Baas  in 
1 76 1  made  his  will,  by  which  he  bequeathed  two 
leasehold  houses  and  other  personalties  to  John 
and  James  Savage,  his  executors,  upon  trust, 
for  his  (testator's)  wife,  Mary,  for  her  life,  with 
remainder  to  Sarah,  his  daughter,  for  her  life, 
with  remainder  to  her  issue,  and  in  default  of 
issue,  then  to  the  testator's  next  of  kin,  and  he 
directed  the  executors  to  convert  the  leasehold 
houses  into  money.  The  testator  died  in  1 767, 
and  the  executors  proved  the  will.  They,  how- 
ever, permitted  the  testator's  widow,  and  after- 
wards his  daughter,  to  enjoy  the  leasehold  pro- 
perty, and  did  not  sell  or  convert  it  into  money. 
The  daughter  Sarah  survived  her  mother,  and 
died  without  issue  in  1831.  The  leases  had 
expired  in  her  lifetime.  Upon  her  death  the 
plaintiffs,  who  were  then  the  next  of  kin  of  Baas, 
filed  a  bill  against  the  defendants,  the  represen- 
tatives of  James  Savage,  the  surviving  trustee ; 
and  on  the  cause  coming  on,  there  was  a  refe- 
ference  to  the  Master,  who  reported  that  the 
plaintiffs  were  entitled  each  to  one-fifth  part  of 
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what  remained  of  the  personal  property  of  the 
testator  Baas,  exclusive  of  the  leaseholds,  and  a 
decree  according  to  that  report  was  made,  but  do 
declaration  was  made  as  to  the  leasehold  property, 
of  the  existence  of  which  the  plaintiffs  were  at 
that  time  ignorant.  The  plamtifFs  afterwards 
obtaining  better  information,  filed  the  present 
bill,  praying  to  have  the  value  of  the  leasehold 
property  ascertained,  as  if  it  had  been  converted 
into  money  and  invested  in  the  funds  at  the  time 
of  the  testator  Baas's  decease. 

M  r.  PemhertoHi  for  the  plaintiffs,  insisted  that 
the  defendants,  who  were  representatives  of  the 
testator  Baas,  of  his  widow,  his  daughter,  and  of 
James  Savage,  the  surviving  executor  of  Baas, 
had  been  guilty  of  a  breach  of  trust  in  not  con- 
verting the  leaseheld  houses  into  money,  and  were 
liable  to  the  plaintiffs  to  make  good  the  loss  they 
had  sustained  thereby. 

Mr.  Kindersley  and  Mr.  Shadwelly  contrtt, 
said  that  one  of  the  leases  was  of  no  value,  and 
that  the  length  of  time  which  had  elapsed  since 
the  testator's  leasehold  property  ought  to  have 
been  sold  was  so  great  that  the  Court  would  not 
now  give  relief. 

Lord  La  NOD  ALE. — Time  was  no  bar  to  the 
suit,  because  the  plaintiff"s  right  only  accrued 
upon  the  death  of  the  daughter  of  Baas  in  1831; 
but  he  could  not  give  the  plaintiff  costs,  because 
the  question  ought  to  have  been  brought  before 
the  Court  ip  the  former  suit.  He  should  direct 
an  inquiry  to  ascertain  what  the  value  of  the 
lease  was  a  year  after  the  death  of  Baas,  the  tes- 
tator, having  regard  to  the  amount  of  the  rent  at 
that  time. 


COURT  OF  EXCHEQUER.--Jti/y  1. 


Sittings  in  Equity  before  Mr.  Baron 
Alderson. 

TOWNSEND   V,  ChAMPERNOWNE. 

Vendor  and  Purchaser — Specific  perform- 
atice, — Compensation — date  of  Convey" 
a?icp— Practice. — Costs. 

This  bill  was  filed  in  the  year  1817,  and  it 
prayed  that  the  defendant  might  be  compelled 
specifically  to  perform  an  agreement,  and  to 
accept  a  conveyance  according  to  the  draft  pre- 
pared, and  to  pay  the  residue  of  the  purchase- 
money,  with  interest  from  the  date  of  the  agree- 
ment in  1816.  The  case  having  been  heard,  a 
decree  was  pronounced  in  1 82 1 ,  referring  it  to 
the  Master  to  examine  whether  the  plaintiff 
could  not  make  out  a  good  title ;  also  to  report 
at  what  time  he  was  able  to  do  so,  and  at  what 
time  he  had  shown  to  the  defendant  that  he  was 
so  able,  with  liberty  to  the  Master,  if  he  thought 
necessary,  to  report  specially.     Upon  this  refer- 


ence various  objeetions  to  the  title  were  taken  by 
the  defendant,  and  answered  formally  by  the 
plaintiff,  with  the  exception  of  one,  and  upoo 
that  one  the  Master  reported  against  the  title ; 
exceptions  were  taken  to  the  Master's  report,  and 
were  allowed  on  the  ground  that  he  had  not  come 
to  a  fair  conclusion  in  reporting  against  the  title, 
without  taking  into  consideration  several  addi- 
tional abstracts  of  title  whieh  vrere  not  contained 
in  the  plaintiff's  original  showing  to  the  defen- 
dant, but  which  were  brought  into  the  Master's 
office,  afiter  he  had  framed,  but  before  he  had 
actually  made,  his  report.  The  Master  hafing 
proceeded  with  the  mqniry  by  direction  of  the 
Court,  made  his  final  report  in  1 82*7 ,  and  reported 
that  the  plaintiff  had  made  out  a  good  title ;  that 
the  pUintiff  had  been  aUe  to  make  good  his  title 
to  the  whole  of  the  premises,  with  a  slight  ex- 
ception, since  the  commencement  of  the  suit,  hot 
that  he  first  showed  that  title  in  January,  1825^ 
when  the  whole  of  the  abstracts  of  title  were 
brought  into  the  Master's  office.  The  cause  now 
came  on  upon  further  directions. 

Alderson,  B.  said  the  Court  had  to  pioceed 
to  give  its  further  directions  in  the  case,  which 
consisted  in  a  series  of  most  unfortunate  litiga- 
tion to  both  parties,  the  only  result  of  whirfi  was 
heavy  expense  and  great  delay.  What  further 
direction  was  the  Court  to  give  ?  It  was  con- 
ceded by  the  defendant,  and  very  properly,  thai 
the  Court  must  decree  that  the  agreement  must 
be  specifically  performed ;  and  as  to  the  small 
portion  of  the  property  about  which  the  title  was 
not  clearly  shown,  and  which  was  the  only  sub- 
ject of  compensation  to  the  defendants,  there  must 
be  a  reference  to  the  Master  to  settle  the  con- 
veyance, and  to  estimate  the  compensation.  The 
next  point  was  as  to  the  period  of  time  tern 
which  the  conveyance  was  to  bear  date,  it  bemg 
contended,  on  the  part  of  the  plaintiff,  that  it 
should  bear  date  from  1816,  and,  on  the  part  of 
the  defendant,  that  it  should  only  bear  date  from 
the  time  of  execution.  He  did  not  think  either 
party  right  on  this  point.  The  ground  upon 
which  the  Court  was  acting  was  the  prevention 
of  several  additional  abstracts  of  title  in  1826. 
Now,  if  he  decided  as  the  plaintiff  contended,  he 
would  be  overruling  the  nrevioas  judgment  of 
the  Court,  wjhich,  upon  further  directions,  he  had 
only  to  carry  into  effect.  He  did  not  think  that 
the  plaintiff  had  made  out  that  the  objection  had 
been  waived  by  the  defendant;  and,  if  he  did 
think  so,  he  doubted  whether  he  could  act  upon 
that  opinion,  as  it  would  be  contraiy  to  the 
original  decree  of  the  Court.  For  the  defendant's 
advantage  it  was  required  that  the  conveyance 
should  bear  date  from  the  earliest  period  when  a 
good  title  was  shown.  He  thought  that  the 
plaintiff  ought  to  have  the  purchase-money  with 
interest,  and  the  defendant  to  have  the  rents  and 
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profits  of  the  estate  from  the  earliest  date  of  the 
conveyance,  which  he  had  come  to  the  conclusion 
ought  to  bear  date  firom  January,  1825.  With 
respect  to  costs,  it  was  true  that  the  rule  was, 
that  the  party  succeeding  should  have  his  costs, 
but  there  might  be  equitable  circumstances  to 
exempt  the  failing  party  from  that  penalty.  The 
plaintiff  was  entitl^  to  a  specific  performance, 
but  he  thought  the  defendant  ouffht  to  have  the 
general  costs  of  the  suit,  with  the  exception  of 
that  part  of  the  Master's  report  which  referred 
to  mutual  compensation,  in  which  he  thought  the 
plaintiff  ought  to  receive  his  costs.  As  to  the 
contest  in  the  Master's  office,  he  thought  that 
many  unnecessary  and  insufficient  objections  had 
been  taken,  which  had  occasioned  expense  and 
delay ;  and  his  opinion  was,  that  neither  party 
should  receive,  but  that  each  should  pay  his  own 
costs  in  the  Master's  office.  With  these  ex- 
ceptions the  defendant  was  to  have  his  general 
costs. 


PREROGATIVE  COURT.— Oc^  8. 


Will  of  Maria  Bramfield. 

When  the  Will  ofaperwa  is  lost  by  acci- 
dent.    Wliether  Probate  wiU  be  granted 
of  a  Copy  'till  the  WiU  shall  be  found. 
In  this  case  the  deceased.  Miss  Maria  Bram- 
field, who  died  at  Oswestry,  on  the   25th  of 
April    last,  had  previously  made  her  will,  and 
appointed  Mr.  Lewis  Jones  sole  executor.   After 
her  decease,  a  commission  was  issued  out  of  this 
Coart  into  the  country,  which  was  executed  and 
returned  with  the  will  by  the  Holyhead  mail, 
but  never  reached  its  destination,  and  the  parcel 
was  supposed  to  be  lost. 

Dr.  Haggard  now  moved  for  a  decree,  order- 
ing probate  to  be  mnted  of  a  copy  of  the  will, 
until  the  original  should  be  found  and  produced 
to  the  Court. 
Order  granted* 


INSOLVENT  DEBTORS'  COURT.— Oc^  28. 

George  Connard's  Case. 
Oaths. — Necessity  for  an  Insolvent  to  believe 
in  afature  state  of  rewards  and  punish- 
7nents  before  allowed  to  tahe  the  Oaths 
required — Whether ^  upon  a  denial  by  an 
Insolvent  of  such  belief  the  Court  may 
dismiss  the  Order  for  Jiearing  the  Petition. 

The  insolvent  applied  for  a  new  order  for 
hearing  at  Lancaster. 

Mr.  Coohey  in  support  of  the  application,  put 
in  an  aiEdavit  of  service  of  notice  on  the  detain- 


ing creditor,  Mr.  Ainsworth,  and  an  affidavit 
sworn  by  the  insolvent,  in  which  he  stated  that 
he  had  been  committed  to  Lancaster  Castle  oU 
the  '2 8th  of  June,  and  remained  there  ever  since 
he  filed  his  petition  and  schedule,  and  appeared 
to  be  heard  on  the  1st  of  August  last,  at  Lan- 
caster, before  the  Chief  Commissioner,  and  then 
and  there  took  the  oath  tendered  to  him,  and  was 
asked  questions  as  to  his  religious  opinions. 
His  case  was  adjourned  till  the  5th  of  August, 
when  he  was  questioned  as  to  his  religious  notions 
of  a  state  of  rewards  and  punishments  before  he 
was  sworn,  and,  upon  his  answers,  his  order  for 
hearing  was  dismissed,  the  Court  recommending 
a  settlement  out  of  court,  but  no  settlement  took 
place.  The  insolvent,  shortly  before  the  rising 
of  Parliament,  petitioned  both  Houses,  com- 
plaining of  the  manner  in  which  his  case  had 
been  treated.  He  had  avowed  his  disbelief  in  a 
future  state  of  rewards  and  punishments,  and,  in 
conseouence,  the  order  for  hearing  had  been  dis- 
missed by  the  Chief  Commissioner,  as  he  could 
not  be  sworn. 

The  case  of  the  Rev.  Mr.  Taylor,  who  had 
been  discharged  under  the  Act,  was  cited  as  being 
analogous  to  this  case. 

Mr.  Commissioner  Bowbn  asked  whether  that 
person  was  questioned  as  to  his  belief  in  a  future 
state  of  rewards  and  punishments  ? 

Mr.  Cooke  said  he  was  not  prepared  to  say 
whether  he  had  been  questioned  or  not  as  to  that 
point;  the  notes  of  the  examination  could  be 
referred  to. 

The  Chief  Commissioner  said  he  had  no 
objection  to  a  new  order  for  hearing  being  granted. 
He  was  glad  the  application  had  b^n  made, 
because  he  had  been  made  the  object  of  no  incon- 
siderable remark  and  attack  elsewhere.  He  had 
been  exposed  to  public  remark  in  a  place  in 
which  he  had  no  opportunity  of  answering.  He 
was,  therefore,  exceedingly  glad  the  insolvent  had 
applied  for  a  fresh  order  for  hearing :  he  could 


then  appear  before  one  of  his  learned  brother 
Commissioners.  He  understood  the  law  to  be, 
that  a  person  taking  an  oath  was  required  to 
believe  in  a  future  state  of  rewards  and  punish- 
ments, no  matter  whether  Christian,  Jew, 
Hindoo,  or  Mahometan.  The  insolvent  had 
disavowed  that  belief.  He  had  put  extreme  cases 
to  him  ;  but  he  had  replied  he  believed  God  to 
be  a  God  of  benevolence  and  mercy,  and  that 
he  would  inflict  pain  on  no  one,  not  even  on  a 
murderer.  He  had  therefore  refused  to  take  his 
oath.  He  was  aware  that  it  was  laid  down  by 
the  legal  authorities  that  the  questions  as  to 
belief  were  to  be  tendered  before  the  oath  was 
administered;  but  in  this  case  there  were  two 
oaths  to  be  administered — one  when  the  party 
was  examined,  and  the  other  when  he  was  to  be 
sworn  to  his  schedule,  and  the  adjudication  to 
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be  pronounced.  The  objection  had  been  taken 
before  the  second  oath  was  administered,  and  he 
had  felt  bound  by  it.  He  should  rejoice  to  find 
the  insolvent  had  altered  his  opinions.  If  he 
had  acted  contrary  to  the  decisions  of  the  legal 
authorities,  he  should  be  glad  to  be  set  right ; 
but  he  believed  he  had  acted  according  to  law. 
He  thought  it  hard  that  it  had  been  said,  in  a 
place  in  which  he  could  not  give  an  answer,  that 
he  had  acted  illegally;  and,  with  the  concurrence 
of  Mr.  Commissioner  Bowbn,  granted  the  appli- 
cation. 


Oct.  8. 
Charles  Morrison's  Case. 

Bail  Cases. — Insolvents  out  on  Bailj  and 

not  appearing  to  he  heard  on  the  day  for 

hearing — determination  of  the  Court  in 

such  cases. 

The  insolvent,  who  was  out  on  bail,  was  not 
in  attendance  when  called  to  be  heard. 

Mr.  Thomas  appeared  to  oppose  on  the  part 
of  some  creditors,  and  complained  of  the  absence 
of  the  party.  He  prayed  that  the  case  might  be 
adjourned. 

The  Chief  Commissiotjer  said,  the  best  way 
in  these  cases  would  be  to  adjourn  them,  and 
send  the  insolvents  to  prison,  instead  of  enlarging 
the  protection  on  bail. 

Mr.  Thomas  had  no  doubt  two  or  three  in- 
stances would  be  of  some  service.  The  insol- 
vents would,  no  doubt,  then  appear  in  proper 
time. 

The  Court  ordered  the  case  to  stand  adjourned 
tb  Saturday. 

The  insolvent  afterwards  appeared,  and  gave  a 
good  reason  for  his  absence. 

The  Chief  Commissioner  said,  he  would  not 
remand  him  to  prison,  but  he  wished  other  insol- 
vents to  understand  that  the  Court  would  be' 
strict  in  requiring  their  attendance. 


BRENTFORD  PETTY  SESSIONS.— OcM  2. 

Rakgership  of  Bushy  Park. — Right  of 
the  Ranger  (Her  Majesty  the  Queen 
Dowager)  to  pursue  and  hill  Game  upon 
Houmlom  Heath,  now  become  private  pro- 
perty.(a) 

This  case  was  again  brought  on  before  the 
Magistrates.  The  question  involved  was,  whe- 
ther the  Queen  Dowager,  as  femme  sole,  re- 
tained a  right  of  free  warren  over  the  manor  of 
Hampton,  together  with  Hounslow- heath,  granted 

{a)  See  the  report  of  the  first  hearing  of  this  case 
on^c,  p.  370. 


to  her  Majesty  under  letters  patent  by  Williani 
IV.,  under  which  instrument  she  and  her  deputies 
derived  an  authority  to  shoot  and  to  follow  garo€ 
over  any  part  of  the  said  manor,  as  well  on  the 
heath  as  on  other  men's  lands.  It  was  urged, 
in  support  of  the  information,  that  the  letters 
patent  not  having  been  renewed  after  the  death 
of  the  late  king,  the  rights  they  conferred  ex- 
pired. 

Mr.  Gumey,  for  Mr.  Sawyer,  put  in  the  let- 
ters patent  under  which  the  Queen  Dowager 
derived  a  right  of  free  warren  over  the  land  in 
question,  either  in  her  own  person  or  by  deputy, 
and  contended  that  the  defendant  Sawyer  hanug 
gone  in  pursuit  of  game  in  the  present  instance 
by  virtue  of  a  deputation  received  from  his  Royal 
mistress,  could  not  be  held  as  having  committed 
a  trespass. 

In  reply  to  a  question  from  the  Bench  as  to 
whether,  with  a  view  to  a  continuance  of  the 
right  conferred  by  the  letters  patent  after  the 
demise  of  the  late  Sovereign,  it  was  not  necessary 
that  they  should  have  been  renewed  by  his  Ma- 
jesty's successor, 

Mr.  Ourney  said  such  a  course  was  not  neces- 
sary, inasmuch  as  the  appomtment  was  vested  in 
the  possessors  during  **  the  will  and  pleasure"  ci 
the  Sovereign ;  and  in  proof  of  that  positio;) 
cited,  amongst  other  matters,  a  proclamation  pub- 
lished in  the  Gazette  shortly  after  Queen  Mc* 
toria's  accession  to  the  throne,  by  which  she 
renewed  all  such  appointments  '*  during  her  rojal 
will  and  pleasure."  He  therefore  submitted 
that  Sawyer  having  been  deputed  by  the  Queen 
Dowager  under  the  powers  of  the  appointmedt 
granted  to  her  by  the  letters  patent,  could  not  be 
regarded  as  having  committed  the  offence  set  fortii 
in  the  information. 

The  solicitor  for  the  Duke  of  NorthumberknJ 
here  produced  a  deed  which  showed  that  James  L 
had  made  a  grant  to  the  ninth  Duke  of  Nor- 
thumberland, conferring  unconditionally  on  U 
Grace  the  right  of  free  warren  over  the  manor  d 
Islevvorth.  That  grant,  the  learned  gentleow 
stated,  had  never  been  recalled,  and  he  sbocil 
contend,  inasmuch  as  the  manor  of  Isle^ 
constituted  a  part  of  the  space  of  lands  nominated 
in  the  letters  patent  to  the  Queen  Dowager,  thj: 
his  late  Majesty  did  not  possess  the  power  t'' 
grant  the  right  of  free  warren  thereover,  seeifi; 
that  the  right  in  that  manor  had  already  brti  j 
vested  in  the  Dukes  of  Northumberland  byi 
preceding  sovereign.  | 

Sir  F.  Pollock,  having  disclaimed  any  p 
cipation  in  the  institution  of  the  proceedings.  I 
entered  into  a  long  history  of  the  manor  in  qBC" 
tion,  as  well  as  of  other  manors  adjoini*Jg  a»u  '^ 
its  vicinity.  Of  the  necessity  of  a  renewal  '^ 
the  letters  patent  he  entertained  no  doubt.  Tt'^ 
renewal  not  having  been  made,  the  right  »!"  ' 
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the  Queen  Dowager  had  derived,  as  a  matter  of 
course,  had  lapsed  to  the  Crown.  Under  the 
letters  patent  a  right  of  free  warren  had  been 
granted  over  all  the  manors  situate  between 
Brentford  and  Staines-bridge,  and  there  not 
having  been  any  renewal  of  those  letters,  he  would 
call  upon  the  solicitor  to  the  Queen  Dowager  to 
say  whether  it  was  intended,  either  on  behalf  of 
her  Majesty  or  of  the  Crown,  to  make  a  bondjide 
claim  of  free  warren  over  the  lands  named*  If 
such  were  the  case,  then  he  should  have  no 
hesitation  in  declaring  that  he  should  advise 
Mr.  Dawes  to  resist  it.  If,  however,  he  should 
be  told  that  there  exbted  no  such  intention,  then 
his  advice  to  Mr.  Dawes  would  be  to  abandon 
the  present  proceeding,  and  withdraw  the  infor- 
mation altogether.  He  trusted  there  would  be 
an  explicit  avowal  as  to  the  course  which  it  was 
proposed  to  pursue,  either  that  the  Crown  or  the 
Queen  Dowager  was  prepared  bond  fidt  to  sup- 
port the  claim,  or  that  they  were  not,  because  he 
should  wish  it  not  to  be  said  that  the  proceeding 
had  been  instituted  and  gone  on  with  for  the 
purpose  of  sustaining  or  trying  another  party's 
right. 

Mr.  Gumey  said  that  it  was  impossible  for 
him  to  state  what  course  the  Crown  might  deem 
it  necessary  to  pursue,  whether  the  Crown  would 
think  it  requisite  to  dispute  the  matter ;  neither 
was  he  prepared  to  declare  that  the  Queen  Dow- 
ager woiild  defend  the  right  by  supporting  the 
claim.  He  could  not  say  that  her  Majesty  would 
do  so. 

Colonel  Clitherow  thought  the  Bench  in- 
debted to  Sir  F.  Pollock  for  the  information  he 
had  introduced  into  the  case.  He  was  of  opinion 
it  was  highly  desirable,  if  that  gentleman  was  in 
a  condition  to  do  so,  that  the  solicitor  for  the 
Queen  Dowager  should  inform  the  Bench  whe  - 
ther  it  was  likely  that  the  Crown,  if  her  Majesty 
declined  to  take  that  course,  would  make  a  bond 
fide  claim. 

Mr.  Gumey  was  unable  to  give  any  other 
answer  than  that  which  he  had  already  made. 
The  matter  might  probably  be  arranged;  but 
with  regard  to  what  might  be  done  by  the  Crown, 
all  he  could  say  was,  that  on  carrying  the  case 
before  the  Commissioners  of  Woods  and  Forests, 
the  determination  of  the  Crown  would  be  oh- 
tained. 

Sir  F.  Pollock  said  that  the  course  which 
would  be  the  most  satisfactory  to  himself  was, 
that  the  proceedings  should  be  adjourned  in  order 
to  afford  time  to  ascertain  whether  or  not  it  was 
the  intention  of  the  Crown  to  make  a  bond  fide 
claim  to  this  right.  If  the  claim  was  abandoned, 
then,  as  he  had  before  stated,  he  should  advise 
Mr.  Dawes  to  withdraw  the  prosecution.  There 
could  be  no  object  in  pursuing  the  defendant 
Nichols,  who  was  without  any  ground  of  defence ; 
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I  but  with  regard  to  the  defendant  Sawyer,  who 
had  a  defeuce*-the  defence  derived  under  the 
claim  of  a  right  conferred  on  the  Queen  Dowager 
by  certain  letters  patent,  which  had  expired  with 
the  demise  of  her  royal  husband — the  question 
would  depend  on  the  course  taken  by  the  Crown. 

Mr.  PowNALL  was  of  opinion  that  the  grant 
to  the.  Duke  of  Northumberland  was  a  grant 
which  overrode  the  right  given  by  the  letters 
patent. 

SirF.  Pollock  would  suggest  that  some  person 
should  come  forward,  if  such  were  the  intention, 
and  declare  that  he  was  prepared  to  claim  bond 
\fide  the  right  of  free  warren  on  the  manor  in 
t  question.  Let  that  be  done,  and  from  that  mo- 
ment he  would  undertake  to  try  the  question  in 
a  higher  Court.  Until  that  was  done  he  was 
rather  at  a  loss.  If  neither  the  Queen  Dowager 
nor  the  Crown  came  forward  and  made  the  claim, 
he  could  scarcely  tell  how  to  deal  with  the  affair. 

After  some  futther  discussion, 

Sir  F.  Pollock  again  suggested  the  propriety 
of  an  adjournment  of  the  case.  The  object  of 
that  adjournment  would  be  that  the  Bench  should 
I  neither  convict  nor  dismiss  the  parties  without 
knowing  what  was  the  precise  nature  of  the  claim 
set  up  and  intended  to  be  enforced.  The  best 
way  then  would  be,  that  the  solicitor  of  the  Queen 
should  communicate  with  the  Commissioners  of 
Woods  and  Forests,  and  then  if  it  was  ascertain- 
ed that  on  the  part  of  the  Crown  it  was  in- 
tended to  claim  the  right  over  the  manor  of 
Isleworth,  in  which  the  land  in  question  was 
situated,  the  Duke  of  Northumberland  as  well  as 
himself  would  at  once  know  what  course  to  take. 

Mr.  PowN  ALL  said  the  solicitor  for  the  Crown 
had  already  had  fourteen  days  to  get  all  the  infor- 
mation that  was  to  be  obtained.  Surely  the 
Bench  could  at  once  determine  the  question. 
Besides,  there  appeared  to  be  a  former  positive 
grant  of  right  over  the  manor  in  which  this  land 
wait  situated. 

Mr.  Armstrong  was  inclined  to  think  that 
the  Duke  of  Northumberland  ought  to  be  the 
claiming  party. 

Mr.  PowNALL  could  not  see  that  the  Bench 
would  be  in  any  better  position  with  regard  to 
the  fact  of  knowing  how  they  ought  to  decide 
the  question  by  the  proposed  adjournment. 

Colonel  Clitherow  wished  to  know  how  the 
Bench  were  to  get  over  the  feeling  that,  the 
defendant  Sawyer  had  acted  under  the  impression 
that  he  was  a  legal  deputy  of  the  Queen  Dowager? 
The  adjournment  would  at  least  lead  to  some  in- 
formation as  to  the  power  of  the  Queen  Dowager 
to  give  that  deputation,  or  whether  the  Crown 
would  make  the  daini. 

Sir  F.  Pollock  remarked,  that  the  solicitor  for 
the  Queen  Dowager  had  sUted  that  he  did  not 
know  whether,  if  an  action  were  brought  for  the 
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trespass,  he  should  defend  it,  in  maintenance  of 
the  alleged  right. 

Mr.  Gumey. — ^That  was  to  say,  if  the  action 
were  defended  it  mast  be  defended  by  the  Crown, 
for  no  defence  would  be  oiFered  by  the  Queen 
Dowager. 

Colonel  Clitiierow  could  not,  as  the  case  at 
present  stood,  convict,  when  the  defendant  pro- 
duced his  deputation  to  shoot  over  this  land  from 
the  Queen  Dowager. 

Sir  F.  Pollock  contended  it  was  therefore  the 
more  necessary  that  it  should  be  ascertained  what 
was  the  intention  of  the  Crown  as  to  pressing 
the  claim. 

Adjourned  to  the  2nd  of  November,  for  the 
purpose  of  Mr.  Gumey  communicating  with  the 
Commissioners  of  Woods  and  Forests  on  the 
subject. 


CITY  OF  LONDON. 

Court  of  Common  Council. — Oct.  8. 

Power  of  the  Mayor ^  Aldermen,  and  Com- 
mon  Council  to  increase  or  reduce  the 
number  of  Members  oftlie  Court  o/*  Com- 
mon Council. 

Opinion  i^the  Rbcordbr  atul  Common  Ser- 
jeant. 

Mr.  Cornelius  Wheeler  (Aldgate  Ward) 
moved  that  the  following  report  be  agreed  to : — 
**  We,  whose  names  are  hereunto  subscribed, 
your  committee  in  relation  to  corporation  in- 
quiry, to  whom,  on  the  29th  day  of  April  last, 
it  was  referred  to  prepare  and  bring  into  this 
Court  a  bill  to  assimdate  as  nearly  as  may  be 
convenient  the  number  of  representatives  to  be 
returned  to  this  Court  from  the  several  wards  to 
the  relative  number  of  house  and  warehouse 
keepers,  and  the  amount  of  rateable  property 
therein,  do  certify  that  we  directed  returns  to  be 
prepared  and  laid  before  us,  showing  the  number 
of  houses  and  the  amount  of  rateable  property 
in  the  several  wards  of  this  city,  and  having  re- 
ceived such  returns,  we  turned  our  attention  to 
the  best  mode  to  be  adopted  for  altering  the  pre- 
sent number  of  representatives  in  the  several 
wards ;  and  after  the  best  consideration  we  have 
been  able  to  give  the  subject,  we  are  of  opinion 
that  the  following  should  be  the  number  of  re- 
presentatives to  be  elected  in  future,  viz.  Aiders- 
gate,  8  ;  Aldgate,  8 ;  Bassishaw,  4 ;  Billings- 
gate, 6;  Bishopsgate,  14;  Bread-street,  6; 
Bridge,  6;  Broad-street,  8;  Candlewick,  6; 
Castle  Baynard,  8  ;  Cheap,  8 ;  Coleman-street, 
6;  Cordwainer,  6;  Comhill,  6;  Crippl^;ate 
Within,  8;  Cripplegate  without,  8;  Dowgate,6; 
Farringdon  within,  12;  Farringdon  without, 
16 ;  Langbourne,  8  ;  lime-street,  4 ;  Portsoken, 


8 ;  Queenhithc,  6 ;  Tower,  8  ;  Vintry,6;  Wal. 
brook,  6.  We  therefore  directed  the  Cily  Soli- 
citor to  prepare  the  draught  of  a  biU  ui  coofbr- 
mity  with  the  referenoe  of  this  Hon.  Coart  and 
the  above  numbers ;  and  Mr.  Solicitor  kanng 
prepared  the  draught  of  the  bill  acoordiagly,  has 
since  reported  to  us  that  he  has  submitted  the 
same  to  the  Recorder  and  Common  Sfrjewit, 
who  have  approved  thereof;  and  we,  your  coid- 
mittee,  having  considered  the  said  bill,  agree 
therewith,  and  recommend  it  to  this  hon.  Court 
for  adoption ;  and  inasmuch  as  the  bill  will  make 
a  change  of  a  very  important  character  in  the 
constitution  of  this  Court,  we  recommend  that 
the  same  be  printed ;  nnd  a  copy  sent  to  the 
alderman,  deputy,  and  conunon  coundl  of  each 
ward,  for  them  to  adopt  such  proceedings  ihoeoD 
in  their  respective  warcls  as  they  may  think  most 
requisite ;  and  for  the  further  information  of  this 
hon.  Court,  we  have  annexed  hereto  an  abstiatt 
of  the  returns.  AU  which  we  submit/*  &c.  He 
(Mr.  Wheeler)  had  heard,  both  hi  and  out  of 
that  Court,  that  reform  was  most  necessary  in 
their  body,  and  that,  in  fact,  if  they  did  not 
proceed  at  once  to  make  the  requisite  improve- 
ments and  alterations,  a  new  system  would  be 
introduced  from  a  quarter  not  very  Csvoorable  to 
their  privileges.  He  then  entered  into  an  hi^ 
torical  detail  of  the  original  conatitutioD  of  the 
Court.  The  members  were  at  first  sdectedbv 
the  aldermen  to  assist  them  in  their  datics,  aud 
afterwards  they  became  a  popular  body,  and  weie 
chosen  by  the  citizens  at  large.  At  the  fiist 
appointment  the  number  of  members  was  in  pro- 
portion to  the  relative  number  of  inhabitants  and 
the  amount  of  property,  but,  by  a  variety  o(  cir- 
cuoiBtanoes,  inequalitiea  were  produced,  and  the 
disproportion  became  at  last  a  serious  evil.  To 
remedy  the  mischief,  Mr.  Wheder  thought  the 
bill  that  had  been  proposed  ought  to  be  adopiei 
The  motion  was  lost  by  a  majority  of  oirs. 

OPINION  OF  TBE   RECORDER   AND  COMMON 
SBRJBANT. 

<'  We  are  of  opinion  thai  the  Mayor,  Alde^ 
men,  and  Commons,  in  Common  Council  assem- 
bled, possess  the  power,  by  an  act  of  Comnwa 
Council,  to  increase  or  reduce  the  number  o( 
membera  now  returned  by  the  several  wards  is 
representatives  in  the  Court  of  Common  Council, 
and  that  the  sanction  of  Parliament  is  not  occts- 
sary  to  such  alterations. 

To  sustain  and  render  such  an  act  of  Con- 
mon  Council  valid,  this  power  most  be  exercised 
in  such  a  manner  that  good  faith  and  reason  can 
justify,  regard  being  had  to  the  rateable  propeitT 
and  popv^ion  of  the  wards,^  to  a  fiur  represro- 
tation  of  the  citizens,  the  convenient  despatch  c( 
public  business,  and  the  common  benefit  of  tbf 
city. 
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**  The  number  of  commoners  returned  to  serve 
in  the  Court  of  Common  Council  has  been  the 
subject  of  regulation  by  ordinances  and  acts  of 
Common  Council  at  different  periods. 

*'  The  qualification  of  the  electors  is  fixed  by 
statute  1 1  Geo.L  c.  18 ;  but  the  statute  is  silent 
in  respect  of  the  aggregate  number  of  the  membersy 
or  the  quota  of  the  respective  ward8»  and  has  left 
the  power  of  the  Corporation  in  this  particular 
untouched. 

"  C.  E.  Law,  Recorder, 

^*  John  MiREHo USB,  Comraon-Seijeaat/' 


UXBRID6E  PETTY  SESSIONS.— Oc^.  8. 


Union  Workhouses — Tlteir  Liability  to  be 
rated  for  Poor  Rates, 

The  important  question,  whether  Union  work- 
houses  are  liable  to  be  rated  for  the  relief  of  the 
poor,  was  brought  under  the  notice  of  the  Bench 
a  fortnight  since,  when  the  magistrates  present 
entertaining  doubts  as  to  their  competency  to 
decide  the  question,  they  being  ex  ojficio  guar- 
dians, the  matter  was  postponed  until  this  day. 

Mr.  Woodbridge,  clerk  to  the  Board  of  Guar- 
dians, said  this  was  an  appeal  on  the  part  of  the 
Board  of  Guardians  of  the  Uxbridge  Union, 
against  4wo  rates  for  the  relief  of  the  poor,  as- 
sessed on  the  Union  workhouse  at  Colfa«m«^reen, 
by  the  parochial  officers  of  HilHngdon,  the  as- 
sessment being  at  £300.  per  annum. 

Mr.  Walford^  yestry  clerk  of  Hillingdon,  called 
upon  Mr.  Woodbridge  to  prove  the  senrice  of 
the  notices  necessary  under  the  Act,  when  it 
appeared  that  the  notices  of  the  appeal  served 
on  the  parish  officers  were  one  against  a  rate 
made  on  the  (blank)  day  of  (blank)  month,  and 
the  other  againsl  a  rate  made  on  the  (blank)  day 
of  August,  1839;  in  answer  to  which 

Mr.  Woodbridge  contended,  that  on  the  first 
opening  of  the  case,  Mr.  Walford  had  agreed  to 
wave  aU  technical  observations. 

Mr.  Walford  said,  he  had  certainly  agreed  to 
wave  all  technical  objections,  but  not  substantial 
ones. 

Mr.  Woodbridge  then  said,  that  according  to 
the  decision  of  the  Court  of  Queen's  Benchy  in 
the  case  of  «<  The  Queen  v.  the  Ouardiane  of\ 
the  fValiingford  f/nioTt,"  determined  in  Trinity 
Term  last,  property  of  the  description  of  Union 
workhouses  under  the  New  Poor  Law  Amend 
ment  Act  was  property  clearly  liable  to  be  rated 
He  then  contended  Uiat  magistrates  were  per- 
fectly  competent  to  decide  appeals  of  this  kind, 
though  they  were  ex  officio  guardians.    He  then 
called 

Mr.  T.  Morton,  surveyor,  of  Uxbridge,  was 
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examined  on  the  part  of  the  appellants.  H» 
deposed  that  he  had  been  over  the  Union  work- 
bouse,  and  had  fixed  the  rateable  value  at  £169., 
the  gross  value  being  £225.  The  allowances 
he  made  were  for  insurance  £5.,  poor-rate  £25.  ^ 
Highway  Act  £4.,  church-rate  £2.,  and  annual 
repairs,  &;c.  ^20.9  being  a  total  deduction  from 
£225.  of  £56. 

Mr.  J.  Dean,  surveyor^of  Tottenham,  in  bu- 
siness upwards  of  fifty  years,  valued  the  gross 
annual  value  at  £230.,  and  the  assessable  value 
at  £164. 

Mr.  Walford  then  called^ 

Mr.  Tyerman,  the  architect  who  superintended 
the  erection  of  the  Union  workhouse,  who  con- 
sidered  the  gross  annual  value  as  £275.,  and  the 
rateable  value  as  £250.,  or  thereabouts.  He 
thought  it  would  let  for  £275.  It  had  been 
built  with  the  strictest  regard  to  economy,  and 
without  any  great  profit  to  the  builders. 

Mr.  T.  Murray,  surveyor,  of  Uxbridge,  took 
nearly  the  same  view  as  to  the  vahie. 

The  magistrates  said,  that  having  attentively 
considered  the  evidence  brought  More  them, 
they  were  of  opinion  that  the  IJnvm  workhouse 
should  be  rated  at  £200.  per  annum,  subject  to 
the  deductions  under  the  Act  of  Parliament. 

Mr.  Woodbridge  then  applied  for  costs,  which, 
afWr  much  discussion,  was  allowed. 

Mr.  Walford  gave  notice  that  he  should  appeal 
to  the  sessions. 


NEW  METROPOLITAN  POUCE  ACTT. 
2&3Vict.  CAP.  XLVn. 

An  Act  for  further  improving  the  Police  iw 
and  near  the  Metropolis,'^{V7th  Atigtist^ 
1839.] 

(Continued  fiom  p-  384.) 

LVIL  And  be  it  enacted.  That  it  shall  br 
lawful  for  any  householder  within  the  MetrcK 
politan  police  district,  personally,  or  by  his  ser- 
vant, or  by  any  police  constable,  to  require  any 
street  musician  to  depart  from  the  neighbourhood 
of  the  house  of  such  householder  on  account  of 
the  illness  of  any  inmate  of  such  house,  or  for 
other  reasonable  cause,  and  every  person  who 
shall  sound  or  play  upon  any  musical  instrument 
in  any  thoroughfare  near  any  house  after  being 
so  required  to  depart  shall  be  liable  to  a  penalty 
not  more  than  forty  shillings. 

LVIII.  And  be  it  enacted.  That  every  person 
who  shall  be  found  drunk  in  anv  street  or  public 
thoroughfare  within  the  said  district,  and  who 
while  drunk  shall  be  guilty  of  any  riotous  or 
indecent  behaviour,  and  alaD  every  person  who 
shall  be  guilty  of  any  violent  or  indecent  be- 
haviour in  any  police  station-house,  shall  be  liable^ 
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to  a  penalty  of  not  tnore  than  forty  shillings  for 
every  such  offence,  or  may  be  committed,  if  the 
magistrate  before  whom  he  shall  be  convicted 
shsdl  think  fit,  instead  of  inflicting  on  him  any 
pecuniary  penalty,  to  the  House  of  Correction 
for  any  time  not  more  than  seven  days. 

LIX.  And  be  it  enacted,  That  every  person 
who  shall  ride  upon  or  cause  himself  to  be  carried 
or  drawn  by  any  carriage  within  the  Metropolitan 
Police  district  without  the  consent  of  the  owner 
or  driver  thereof,  shall  be  liable  to  a  penalty  not 
more  than  five  shillings ;  or  if  a  child  apparently 
under  the  age  of  tweKe  years,  it  shall  be  lawful 
for  the  magistrate  to  cause  such  child  to  be 
detained  untfl  his  parent  or  guardian  can  attend 
for  the  purpose  of  having  such  child  delivered 
into  his  care,  and  if  such  parent  or  guardian  do 
not  so  attend  before  the  closing  of  the  Police 
Court  for  the  day,  it  shall  be  lawful  for  the 
magistrate  to  order  such  child  to  be  discharged. 

LX.  And  be  it  enacted,  That  every  person 
who,  in  any  street  or  public  place  within  the 
limits  of  the  Metropolitan  Police  district,  shall 
be  guilty  of  any  of  tne  following  offences,  shall 
be  liable  to  a  penalty  not  more  than  forty  shil- 
lings for  ^very  such  offence :  (that  is  to  say,) 

1 .  Every  person  who  in  any  thoroughfare  shall 
bum,  dress,  or  cleanse  any  cork,  or  hoop,  cleanse, 
fire,  wash,  or  scald  any  cask  or  tub,  or  hew,  saw, 
bore,  or  cut  any  timber  or  stone,  or  slack,  sift,  or 
screen  any  lime: 

2.  Every  person  who  shall  throw  or  lay  in  any 
thoroughfare  any  coals,  stones,  slates,  shells, 
lime,  bricks,  timber,  iron,  or  other  materials 
(except  building  materials,  or  rubbish  thereby 
occasioned,  which  shall  be  placed  or  inclosed  so 
as  to  prevent  any  mischief  happening  to  passen- 
gers): 

3.  Every  person  who  in  any  thoroughfare  shall 
beat  or  shake  any  carpet,  rug,  or  mat  (except 
door-mats  before  the  hour  of  eight  in  the  morn- 
ing)* or  throw  or  lay  any  dirt,  litter,  or  ashes,  or 
any  carrion,  fish,  offal,  or  rubbish,  or  throw  or 
cause  any  such  thing  to  fall  into  any  sewer,  pipe, 
or  drain,  or  into  any  well,  stream,  or  watercourse, 
pond  or  reservoir  for  water,  or  cause  any  offensive 
matter  to  run  from  any  manufactory,  brewery, 
slaughterhouse,  butcher  s  shop,  or  dunghill,  into 
any  thoroughfare,  or  any  uncovered  place,  whether 
or  not  surrounded  by  a  wall  or  fence ;  but  it  shall 
not  be  deemed  an  offence  to  lay  sand  or  other 
materials  in  any  thoroughfare  in  time  of  frost  to 
prevent  accidents,  or  litter  or  other  materials  to 
prevent  the  freezing  of  water  in  pipes,  or  in  case 
of  sickness  to  prevent  noise,  if  the  party  laying 
any  such  things  shall  cause  them  to  be  removed 
as  soon  as  the  occasion  for  them  shall  cease: 

4.  Every  person  who  shall  empty  or  begin  to 
empty  any  privy  between  the  hours  of  six  in  the 
morning  and  twelve  at  night,  or  remove  along 


any  thoroughfare  any  night  soil,  soap  lees,  tm« 
moniacal  liquor,  or  other  such  offensive  matter, 
between  the  hours  of  six  in  the  morning  and  eight 
in  the  evening,  or  who  shall  at  any  time  use  for 
any  such  purpose  any  carriage  not  having  a  proper 
covering,  or  who  shall  wilfully  or  carelessly  stop 
or  spill  any  such  offensive  matter  in  the  removal 
thereof,  or  who  shall  not  carefully  sweep  and 
clean  every  place  in  which  any  such  offeom 
matter  shall  have  been  placed,  slopped,  or  spilled ; 
and  in  default  of  the  apprehension  of  the  actual 
offender,  the  owner  of  the  cart  or  caniage  em- 
ployed for  any  such  purpose  shall  be  deemed  to 
be  the  offender :  Provided  always,  that  this  enact- 
ment shall  not  be  construed  to  prevent  the  Com- 
missioners of  any  Sewers  within  the  Metropolitan 
Police  district,  or  any  person  acting  in  their  ser- 
vice or  by  their  direction,  from  emptying  or  re- 
moving along  any  thoroughfare  at  any  time  the 
contents  of  any  sewer  which  they  are  authorized 
to  cleanse  or  empty: 

5.  Every  person  who  shall  keep  any  pigstve 
to  the  front  of  any  street  or  road  in  any  town 
within  the  said  district,  not  being  shut  out  from 
such  street  or  road  by  a  sufficient  wall  or  fence, 
or  who  shall  keep  any  swine  in  or  near  any  street, 
or  in  any  dwelling,  so  as  to  be  a  common  nui- 
sance: 

6.  Every  occupier  of  a  house  or  other  tenement 
in  any  town  within  the  said  district  who  shall  not 
keep  sufficiently  swept  and  cleansed  all  footways 
and  watercourses  adjoining  to  the  premises  occu- 
pied by  him ;  and  if  any  tenement  be  empty  or 

I  unoccupied,  the  owner  thereof  shall  be  deemed 
the  occupier  with  reference  to  this  enactmeut : 

7.  Every  person  who  shall  expose  any  thing 
for  sale  in  any  park  or  public  garden,  unless  with 
the  consent  of  the  owner  or  other  person  autbo- 
rixed  to  give  such  consent,  or  upon  or  so  as  to 
hang  over  any  carriageway  or  footway,  or  on  the 
outside  of  any  house  or  shop,  or  who  shall  set 
up  or  continue  any  pole,  blind,  awning,  hoe,  or 
any  other  projection  from  any  window,  parapet, 

'or  other  part  of  any  house,  shop,  or  other  build- 
ing, so  as  to  cause  any  annoyance  or  ofastmctiAi 
in  any  thoroughfare : 

8.  Every  person  who,  to  the  danger  of  pas- 
sengers in  any  thoroughfare,  shall  leave  open  any 
vault  or  cellar,  or  the  entrance  from  any  thorough- 
fare to  any  cellar  or  room  underground,  without 
a  sufficient  fence  or  handrail,  or  leave  defectin 
the  door,  window,  or  other  covering  of  any  vaoh 
or  cellar,  or  who  shall  not  sufficiently  fence  any 
area,  pit,  or  sewer  left  open  in  or  adjoining  to 
any  thoroughfare,  or  who  shall  leave  such  opea 
area,  pit,  or  sewer  without  a  sufficient  light  after 
sunset  to  warn  and  prevent  persons  from  falfiog 
thereinto. 

{Tcb0  eontinuedj 
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Sittings  appointed  to  be  held  in  Middlesex  and  London,  before  the  Right  Honourable  Thomas 
Lord  Denman,  Lord  Chief  Justice  of  the  Court  of  Queen*s  Bench,  in  and  after  Michaelmas 
Term,  1839:— 

IN    TEBM. 


London. 
Saturday Nov.  23 


Middlesex. 

Monday        ..•••...  Nov.    4 

Thursday Nov.    7 

Friday Nov.  22 

AFTER  TERM. 

Middlesex.                             t                                 London. 
Tuesday Nov.  26  |  Wednesday        Nov.  27 

The  Court  will  sit  at  eleven  o'clock  in  term,  in  Middlesex ;  at  twelve  in  London ;  and  in  both  at 
half  past  nine  after  term. 

N.B.  Long  causes  will  probably  be  postponed  from  the  4th  and  7th  of  November  to  the  26th  ; 
and  all  other  causes  on  the  lists  for  the  4th  and  7th  of  November  will  be  taken  from  day  to  day 
until  they  are  tried. 

Undefended  causes  only  will  be  taken  on  Nov.  22nd. 

Short  defended  as  well  as  undefended  causes  entered  for  the  sitting  on  Nor.  2drdy  will  be  tried 
on  that  day,  if  the  plaintiffs  wish  it,  unless  there  be  a  satisfactory  affidavit  of  merits. 

Causes  standing  over  with  judgment  of  the  term  in  Middlesex  will  be  taken  on  the  26th  Novem- 
ber ;  and  in  London  any  defended  causes  specially  appointed  on  the  27th  of  November. 


COURT  OF  COMMON  PLEAS. 

Sittings  appointed  in  Middlesex  and  London  before  the  Right  Honourable  Sir  Nicoi^s 
CoNYNGHAM  Tin  DAL,  Knight,  Lord  Chief  Justice  of  Her  Majest/s  Court  of  Common  Pleas 
at  Westminster,  in  and  after  Michaelmas  Term,  1839: — 

IN  TERM. 

Middlesex.  I  London. 

Friday Nov.    8     Wednesday Nov.  13 

Friday Nov.  15  |  Wednesday Nov.  20 

AFTER   TERM. 

Middlesex.                              I                                London. 
Tuesday Nov.  26  |  Wednesday Nov.  27 

N.B.  The  Court  will  sit  at  ten  o'clock  in  the  forenoon  on  each  of  the  days  in  term,  and  at  half- 
past  nine  precisely  on  each  of  the  days  after  term. 

The  causes  in  the  list  for  each  of  the  above  sitting  days  in  term,  if  not  disposed  of  on  those  days, 
will  be  tried  by  adjournment  on  the  days  following  each  of  such  sitting  days.    • 

On  Wednesday,  the  27th  of  November,  no  causes  will  be  tried,  but  the  Court  will  adjourn  to  a 
future  day. 

EXCHEQUER  OF  PLEAS. 
Sittings  in  Middlesex  and  London  before  the  Right  Honourable  Jambs  Lord  Abinobr,  Chief 
Baron  of  Her  Majesty's  Court  of  Exchequer,  in  and  after  Michaelmas  Term,  1839: — 

IN   TERM. 

London. 
Nov.  6     1  st  Sittings     .     .     Monday     .     .     Nov.  1 1 
2nd  Sittings     .     .     Thursday        .     Nov.  21 
Nov.  7     By  adjournment  (if  necessary) 
Nov.  15  Friday  .     .     .     Nov.  22 


Middlesex. 

1st  Sittings      .     .     Wednesday 

By  adjournment  (if  necessary) 
Thursday 

2nd  Sittings     .     .     Friday     . 

By  adjournment  (if  necessary) 
Saturday 
Monday    . 


Nov.  16 
Nov.  18 

AFTER   TBRM. 


Middlesex. 
1  uesday         Nov.  26 


London. 

Wednesday Nov.  27 

(to  adjourn  only^. 
The  Court  will  sit  during  term  at  ten  o'clock. 
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Auicvn^Wycombe. — We  have  had  several 
other  applications  to  publish,  at  the  close  of 
each  Volume,  a  digest^  Index  of  our  Reports. 
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number  shall  exceed  the  price  of  sixpence ;  and 
unless  our  Subscribers  will  admit  of  an  extra 
number  at  one  shilling  being  issued ^br  the  put' 
pose^  we  cannot  afford  it.  If  this  be  the  general 
wish,  and  orders  accordingly  are  given  to  our 
publishers,  it  shall  be  complied  with. 

A  Stamped  Edition  of  this  paper  is  published 
every  Saturday,  which  wiD  be  forwarded  to  Sub- 
acribers,  postage  free,  at  any  part  of  the  United 
Kingdom,  upon  application  to  the  Publish  ecs. 

Annual  Subbcriptton  £1.  \0$.  to  be  paid 
in  advance. 


LEGAL  GUIDE,  VOL.  I. 

Nov.  1838  to  April,  1839,  cloth  bds.  price  168. 
^ONTAINS  ORIGINAL  ESSAYS, 
upon  the  New  Laws  of  Real  Property — 
Vendor  and  Purchaser  —  the  New  Statute  of 
Limitations  relating  to  Real  Property  —  the 
conflicting  state  of  the  Law  as  it  affecfs  pro- 
perty settled  to  the  separate  use  of  unmarried 
women — Editor's  Letter  to  the  Lord  Chancellor 
on  that  subject— On  the  present  state  of  the 
Law  as  it  affects  Legal  and  Equiuble  Mortgages 
— On  the  destruction  of  a  Power  of  Appoint- 
ment by  Bankruptcy —On*  the  Construction  of 
12  &  3  Will.  4,  c.  71,  s.  2,  for  Shortening  the 
time  of  Prescription  in  certain  cases — On  Special 
Occupancy — Upon. the  Law  of  Highways  and 
Obstructions  —  Practical  Cases  in  all  the 
Courts^  and  at  the  Assizes  for  the  current  time 
— the  Judgments  of  particular  Cases  reviewed  by 
th«  Editor — All  the  Qdestions  put  by  the  Ex- 
AMiNBRs  of  the  Law  Socibtt  to  Articlbd 
Clerks —  Lists  of  Candidates  for  Examination, 
and  Clerks  who*  have  passed — Rules  and  Orders 
of  the  Law  Society-— New  Writs  under  1  &  2 
Vict.  c.  110,  8.  20 — All  the  Legislative 
Charges  made  in  the  Laws — Problems  and 
Answers — Business  of  all  the  Courts — ^Reviews 
of  New  Books, — and  all  current  matters  of  in- 
.terest  connected  with  the  Profession. 
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Batirelj  Mew,  and  im- 
e^aalled  fior  Comforft  and  Beonomy. 

Y  HER  MAJESTY'S  ROYAL  LETTERS 
Patent.  The  Chunk  Patent  Stove, 
invented  by  Mr.  R.  Prosser,  Civil  Engineer,  is 
distinguished  £rom  all  others  by  its  entire  freedom 
from  dust  or  smoke,  its  great  economy  of  fuel, 
and  its  perfect  safety  from  fire.  It  has  been  a 
source  of  great  comfort  in  the  nursery  and  bed. 
room  of  the  invalid,  affording  an  uniform  tem- 
perature through  the  day  and  night,  with  only 
one  supply,  while  the  most  delicate  test  cannot 
detect  any  thing  arising  from  its  use  which  is 
injurious  to  health—- it  merely  wanna  the  air 
without  decomposing  it ;  and,  as  there  is  no  door, 
none  of  the  gases  generated  by  combustibles,  can 
pass  into  the  apartment.  Wherever  warmth  is 
required,  this  Stove  is  applicable.  It  is  as  de- 
sirable for  the  drawing-room  as  the  laundry ;  for 
warming  greenhouses  it  possesses  extraordnary 
claims,  the  very  great  expense  of  building  flues, 
and  afterwards  the  immense  consumption  of  fbel, 
bemg  avoided.  For  workshops  and  ships'  cabins 
it  is  invaluable ;  it  requires  attention  only  once 
in  twenty-four  hours,  during  which  time  the  cost 
will  not  exceed  twopence. — Price,  plain,  £3, ; 
fluted,  £3.  10s.  Manufactured  by  the  sole 
Proprietors,  Rippon  and  Burton,  Wells-street, 
Oxiord-street.  Of  whom  may  be  had  detailed  Cata^ 
logues  of  the  prices  offenders,  fire-irons,  warranted 
tabi e  cutlery,  superior  n ickel  silver,  &c.  ^ 0  per  cent, 
under  any  other  old-established  house,  which  can  be 
forwarded  for  a  jsingle  postage.  Established  1 820. 
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LEX  LOCI  DOMICILII. 


Part  II. 

(Continued  from  p.  387.) 
T^HE  limits  of  this  publication  will  not 
allow  of  our  further  pursuing  this  inter- 
national subject,  upon  which  so  little  is  to 
be  found  in  any  of  our  Libraries,  and  al- 
though we  could  further  illustrate  the  opi- 
nions and  arguments  we  have  ventured  upon, 
by  reference  to  foreign  jurists,  we  find  our- 
selves at  the  close  of  this  volume,  compelled 
to  desist,  so  that  we  may  enter  upon  other 
matter,  equally  interesting  to>  our  Subscri- 
bers, and  perhaps  of  more  yenercU  practical 
utility. 

We  have  shewn  the  law  as  it  now  stands 
in  cases  of  Lbgitimact  and  of  Illboiti- 
MACT,  and  we  have  also  shewn  the  nature 
of  the  claim  of  the  Crown  in  this  country, 
the  true  foundation  of  that  claim,  and  whe- 
ther the  circumstance  of  a  British  born 
subject,  dying  domiciled  in  a  foreign  state, 
intestate,  being  a  bastard,  makes  any  and 
what  difference  (a).  We  have  also  shewn 
the  important  changes  which  the  law  of 
Adulterine  Btutardy  has  undergone,  without 
;he  intervention  of  any  act  of  the  Legis- 
atnre. 

Ahhoagh.the  maxim  of  the  citdl  larVf  that 
pater  est  quern  nuptue  demonstrant*  was 
arly  adopted    by  the  Common    Law,  the 


Vol  II 


(a)  See  ante,  p.  S73. 


latter  admitted  of  certain  exceptions ;  and 
it  therefore  became  necessary  to  define  under 
what  circumstances,  and  in  what  manner, 
the  presumption  in  favour  of  the  legitimacy 
of  the  offspring  of  a  married  woman,  could 
be  rebutted. 

Bracton  and  Briiton  state  several  grounds 
upon  which  the  legitimacy  of  a  child  bom 
in  wedlock  might  be  disputed ;  but  they  do 
not  mention  the  generic  appellation  which 
the  Year  Book  gives  to  a  class  of  children, 
who  though  legitimate,  and  inheritable,  were 
not  begotten  by  the  husband  on  their  mo- 
thers ;  and  it  is  singular,  that  this  distinc- 
tion should  have  been  so  little  attended  to 
in  modern  cases,  as  almost  to  have  fallen 
into  desuetude.  Nor  has  sufficient  notice 
been  taken  of  the  fact,  which  explains  many 
apparent  contradictions,  that  a  man  may  in 
England  be  legitimate  according  to  one 
law,  and  illegitimate  according  to  another 
law. 

The  distinction  between  a  de  jure  and  a 
de  facto  was  marked  by  a  specific  legal 
title.  A  child  born  of  a  married  woman, 
whose  legal  statta  was  at  variance  with  his 
actual  paternity,  was  called  mulier^  but  he 
enjoyed  all  the  municipal  rights  of  legiti- 
macy. By  the  Spiritual  Law,  a  child  bom 
in  adultery  was  a  bastard  :  but  by  the  Com- 
mon Law  he  was  muLier^  unless  the  husband 
was  impotent,  or  was  separated  from  his 
wife  by  sentence  of  divorce,  or  was  beyond 
sea,  when  the  child  was  begotten;  and  i 
2d 
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converge.  On  the  other  hand,  a  child  whose 
parents  married  after  its  birth,  was  muUer 
by  the  Ecclesiastical  Law,  and  a  bastard 
by  the  Common  Law.  It  seems  therefore 
indisputable,  that  the  Common  Law  always 
contemplated  the  possibility  of  a  child  being 
the  heir  of  his  father,  though  it  might  owe 
its  existence  to  an  adulterer ;  and  the  Law 
did  so  on  account  of  the  d  ifKcul ty  of  ascer- 
taining the  real  paternity^  in  cases  where 
another  man  than  the  husband  had  sexual 
intercourse  with  a  married  woman,  and  to 
prevent  the  indecency  which  would  attend 
such  investigations,  and  after  all,  legitimacy 
in  its  strictest  sense,  is  but  a  presumption ; 
for  the  fact  of  issue  of  a  woman  by  a  par- 
ticular man  is  not  capable  of  direct  proof. 
Sir  John  Lkbch,  M.R.  in  Bufy  v,  PhiU- 
poitia)  said,  that  ''  access  is  such  access  as 
affords  an  opportunity  of  sexual  intercourse: 
and  where  the  fact  of  such  access  between  a 
husband  and  wife,  within  a  period  capable 
of  raising  the  legal  inference  as  to  the  legiti- 
macy of  an  after-bom  child,  is  not  disputed, 
probabilities  can  have  no  weight,  and  a  case 
ought  never  to  be  sent  to  a  jury.  There  is 
here  nothing  against  the  evidence  of  access 
except  evidence  of  the  adulterous  intercourse 
«f  the  wife,  which  does  not  afteet  the  legal 
inference;  for  if  it  were  proved  that  she 
slept  every  night  with  her  paramour  from 
the  period  of  her  separation  from  her  hus 
band,  I  must  still  declare  the  children  to 
he  legitimate.  The  interest  of  the  public 
depends  upon  a  strict  adherence  to  the  rule 

oflaw."(&) 

Sathat  let  the  husband  and  wife  be  onee 
brought  together,  under  circumstances  which 
ttSbrd  the  husband  an  opportunity  of  becom* 
ing  the'  ikther  of  the  child,  bom  in  due  time 
afterwards,  and  the  woman  may  have  slept 
.TRXlh  another  man  every  ujght  in  the  year. 


(a)  2  Myl.  Sc  K.  353. 
(»)  See  Headv.  Head,  1  Sim.  ic  filu.  160;  affinned 
n  appeal  1  Tom*  k  Rots.  138. 


the  law  will  fix  the  husband  with  the  pater- 
nity.    Legitimacy  itself  is  therefore  but  a 
mere  creature  of  the  law ;   that  though  so 
closely  associated  with  the  best  feelings  and 
usages  of  society,  as  to  be  scarcely  separable 
in  idea  from  the  corporeal  functions  of  pro- 
creation by  the  husband,  legitimacy  may, 
nevertheless,  be  produced  in  other  ways ;  as 
by  inference  and  presumption,  or  by  an  Act 
of  Parliament,  or,  in  other  countries,  by  tlje 
will  of  the  Sovereign.     Moral  justice  cer- 
tainly renders  it  desirable  that  none  but  the 
real  issue  of  the  body  of  a  man,  begotten 
upon  his  wife,  shall  inherit  his  rank  and 
lands;  but  society  merely  requires  tliat  pro- 
perty shall  have   an  owner,  and  the  bas- 
tard, or  suppositious  child,  may  be  as  com- 
petent to  hold,  and  to  perform  all  the  duties 
annexed  to  it  as  the  true  heir.     Marriage, 
the  only  source  of  legitimacy,  was  instituted 
for  the  universal  advantage  of  mankind; 
and  there  is  no  greater  moral  iajustice  in 
making  marriage,  in  some  instances,  sanc- 
tion   the  admission  of  a  bastard   to  legal 
rights,  than  there  is  in  entirely  preventing 
the  actual  issue  of  a  man's  body  firom  sue-  | 
ceeding  to  his  property,  because  the  child 
was  not  bom  within  its  pale.      In  both  cas^  i 
it  is  a  question  of  comparative  good  ;  and  do 
rational  doubt  can  exist  of  the  wiadom  and 
utility  of  attaching  to  marriage  that  respon- 
sibility, and  that  legal  presumption  of  ]es;it:- 
macy  which  it  has  so  long  possessed.  {c,J 


PROBLEM  XXVI. 

Vol.  2. 

Socage  tbivurb. 
Describe  what  it  is. 


(c)  See  Nicholas's  Treatise  on  the  Law  of  AdniMrrss 
Bastardy,  where  all  the  caws  are  coUaetad. 
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HOUSE  OP  LORDS.— OtfA  23. 


The  two  Housed  of  Parliament  met  this 
day,  to  which  time  it  had  been  prorogued,  and 
the  Commons  having  been  summoned,  the 
Lord  Chancellor  then  sud — "  My  Lords, 
and  Gentlemen  of  the  House  of  Commons,  By 
virtue  of  Her  Majesty's  commission  under  the 
Oreat  Seal,  to  us  and  other  lords  directed,  and 
now  read,  we  do  in  Her  Majesty's  name,  and 
in  obedience  to  her  commands,  prorogue  this 
Parliament  to  Thursday,  the  12th  of  December 
next,  to  be  then  here  holden  ;  and  this  Parlia- 
ment is  accordingly  prorogued  to  Thursday, 
the  1 2th  of  December  next." 


ROLLS  COURT.--Jilfy  29. 

Link  v.  Stallard. 

Executors  purchasing  property  of  their  Tes- 
tator— Whetlier  Equity  wiU  support  tJie 
Sale  against  Creditors  of  the  deceased^  al- 
though tlie  price  may  be  fair. 

The  suit  was  instituted  by  James  Link,  a  simple 
contract  creditor  of  Thomas  Bennett,  a  deceased 
farmer  of  Herefordshire,  against  William  Stallard, 
the  iirincipal  defendant,  and  others,  praying  for 
the  usual  accounts  of  testator*s  estates,  and  seek- 
ing to  have  rectified  or  declared  void  a  deed  ex- 
ecuted by  Thomas  Bennett  to  Stallard,  of  con- 
veyance of  a  farm  called  Brockhampton,  in  Here- 
fordshire ;  and  the  plaintiff  also  sought  to  render 
the  defendant  liable  for  nooney  received  by  him 
on  a  policy  of  assurance  on  the  life  of  Thomas 
Bennett. 

Mr.  Kindersley,  for  the  plaintiff,  contended 
that  the  deed  (dated  March,  1 833)  sought  to  be 
set  aside,  was  not  drawn  up  according  to  the  in- 
structions given,  and  the  agreement  made  between 
the  parties.  He  said  that  the  agreement  was 
that  a  debt  (which  amounted  to  JS4,450)  from 
the  deceased  Bennett  to  Stallard,  on  which  Stal- 
lard had  assured  Bennett's  life  for  £4,450.,  was 
to  be  entirely  gone,  for  which  Bennett  gave  up  a 
lease  he  held  of  an  estate  called  the  Brockhamp- 
ton farm,  and  also  conveyed  a  cottage  and  certain 
pieces  of  land  near  the  farm,  his  own  fee  simple, 
to  Stallard  ;  and  Bennett  also  agreed  to  pay  the 
premium  to  grow  due  on  the  policy  at  the  expi- 
ration of  five  years  from  the  date  up  to  the  time 
of  his  (Bennett's)  death. 

Lrord  Lanodale  said,  the  bill  was  filed  by  a 
simple  ooDtract  creditor  of  Thomas  Bennett,  the 


deceased,  who  had  not  been  paid,  and  who  had  a 
clear  right  to  an  account  of  the  estate  of  his 
debtor.  The  defendant,  William  Stallard,  was 
Thomas  Bennett's  legal  personal  representative, 
and  was  liable  to  the  account,  and  if  nothing  else 
but  an  account  and  payment  were  sought,  it  would 
be  a  case  of  ordinary  occurrence ;  but  the  plaintiff 
had  included  several  transactions  between  the  de- 
fendant and  the  testator  in  his  lifetime,  and  par- 
ticularly a  transaction  in  1833,  which  the  bill 
alleged  put  an  end  to  a  debt  due  to  Stallard  from 
Bennett.  It  appeared  that  Stallard  and  Bennett 
had  been  intimately  acquainted  from  early  life, 
and  that  Stallard,  who  had  been  a  prosperous 
man,  had  made  several  accommodations  to  Ben- 
nett. In  1824,  Bennett  had  obtained  an  agree- 
ment for  a  lease  for  1 4  years  of  the  Brockhampton 
farm,  at  a  rent  of  ^1 .  per  acre,  and  he  was  the 
occupier  of  Fawley  farm.  The  first  evidence  of 
any  debt  due  from  Bennett  to  Stallard  was  a  war- 
rant of  attorney,  dated  January,  1827,  to  secure 
J&'),600.  That  debt  was  afterwards  increased, 
and  Bennett  had  great  reliance  on  the  kind  feel- 
ing of  Stallard  towards  him.  The  family  of  the 
Protheroes  were  owners  of  Brockhampton  farm, 
which  they  were  desirous  of  selling,  and  it  was 
offered  for  sale  as  one  property  by  Mr.  Collins  as 
the  mutual  agent  of  all  the  owners,  but  he  was 
not  to  sell  for  less  than  JE30.  an  acre.  Collins 
asked  £35.  per  acre.  Bennett,  the  tenant  and 
occupier,  wished  to  become  the  purchaser,  but 
the  Protheroes  were  not  willing  to  sell  to  him,  as 
the  farm  consisted  of  556  acres,  and  they  doubted 
his  ability  to  pay  the  purchase  money,  on  which 
he  applied  to  SuUard  through  Bird,  SuUard's 
agent.  Stallard  gave — what  he  thought  was  very 
imprudent — Bird  leave  to  make  what  use  he 
pleased  of  his  (Stallard's)  name,  and  Bird  thought 
he  had  authority  to  enter  into  a  contract  for 
Stallard.  On  the  3d  of  June,  1831,  the  Pro- 
theroes agreed  with  Bird  to  sell  the  Brockhamp- 
ton farm  to  Bennett  and  Stallard,  at  ^32.  lOs. 
per  acre.  Bennett,  who  was  a  speculating  man, 
thought  he  had  made  a  profitable  purchase,  and 
was  well  pleased  to  enter  into  the  contract,  al- 
though he  did  so  by  drawing  Stallard,  who  was 
to  advance  the  purchase -money,  into  the  burden. 
Stallard,  however,  thought  difierently,  and  re- 
proached Bird  for  going  too  far,  but  admitted 
himself  to  be  bound,  iJthough  he  would  have 
been  very  gkd  to  have  got  rid  of  the  contract. — 
Bennett  immediately  began  endeavouring  to  sell 
the  estate  again,  and  requested  Stallard  to  assist 
him  in  the  resale,  but  Stallard  was  not  so  confi* 
dent.  On  the  15th  of  August  they  came  to  an 
agreement  that  Bennett  should  have  to  the  end 
of  January  next  (1 832)  to  resell  the  farm,  but  in 
case  he  failed  in  selling  it,  Bennett  (who  was 
fanning  it)  was  to  pay  a  rent  of  £700.  a-vear ; 
it  being  understood  that  the  purchase  would  iiat 
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answer  to  Stallard  if  he  were  to  take  leas  rent ; 
and  Bennett,  if  he  riesold  at  profit,  was  to  hare 
the  whole  benefit.  Bennett  agreed  to  nay  the 
£700.  rent  without  regard  to  the  sale,  m  order 
to  5:r\tiKfy  Stailard,  but  used  every  endeavour  tc 
'  '.  farm,  and  laid  out  money  in  improvc- 
.  and  advised  with  various  persons  whose 
sellipg  he  requested ;  and  it  appeared  that 
avuured  to  stll  it  in  lots,  but  found  he 
««.i  ;  I  tiibited  by  the  particulars  of  the  agreement 
\s'W'\  :l;'j  Protheroes.  He  complained  of  this  to 
V.\\i\.  and  that  Collins,  the  agent  of  the  Prothe- 
roc  \.oi\  defrauded  him  in  making  the  agreement 
ill  tiiuL  form.  The  vendors  called  upon  the  pur 
chr.sers  to  perform  the  contract,  and  Stallard 
consulted  as  to  the  title;  and  so  little  desirous 
was  Ite  of  the  purchase,  that  he  did  not  abstain 
from  making  all  objections  ;  but  when  he  found  a 
title  could  be  made  out,  he  submitted  to  accept 
it.  Dennett  being  unable  to  sell,  thought  of 
letting  the  land,  and  procured  from  two  tenants, 
Watkins  and  Barrow,  rent  at  the  rate  of  28s.  an 
•acre.  Stallard  was  engaged  in  a  milk  company, 
and  Bennett,  although  greatly  in  debt,  thought, 
by  selling  his  stock,  he  could  raise  money  for 
that  speculation,  and  for  that  purpose,  at  the  end 
of  1831,  he  sold  a  portion  of  his  stock.  The 
Aiilk  speculation  failed.  The  accounts  between 
him  and  Stallard  were  not  made  out.  but  the 
statement  was  that  some  of  the  proceeds  of  the 
stock  was  applied  in  payment  of  part  of  his  debt. 
The  next  thing  was  an  agreement  entered  into, 
dated  March,  18  32,  that  Bennett  should  relin- 
/quish  to  Stallard,  for  a  nominal  consideration, 
his  contract  lor  the  purchase  of  Brockhampton 
farm,  and  the  benefit  of  the  lease  he  had  on  it; 
and  Bennett  agreed  to  join  in  and  execute  all 
proper  conveyances  to  Stallard,  who  was  to  pay 
the  whole  of  the  purchase-money,  and  to  be  put 
in  possession  of  tlie  farm,  subject  to  the  leases  to 
Watkins  and  Barrow.  In  May,  1832,  Bennett 
wrote  to  Stallard  that  he  could  not  go  on  without 
raising  money,  and  that  he  would  eome  to  Stal- 
lard, at  Worcester,  on  the  neit  Saturday,  and 
would  explain  every  thing  to  his  satisfaction. 
Ap^)lication8  were  also  made  to  Stallard  by  Pro- 
theroe,  and  Webb  his  solicitor,  urging  that  what- 
ever debt  was  owing  from  Bennett  to  Stallard 
ought  to  be  given  gp  in  consideration  of  what 
Bennett  had  done,  and  Stallard  promised  to  con- 
sider of  it ;  but  those  applications,  according  to 
Protheroe's  endcnoe,  led  to  no  conclusion.  It 
was  then  thought  an  arrangement  might  be  made 
£bc  giving  to  Bennett  a  release,  and  yet  not  in- 
sure Stallard,  by  pclicy  of  assurance.  There 
tlien  appeared  in  evidence  a  letter  of  the  2*3d 
December,  i  83>^,  from  an  agent  of  the  Guardian 
office,  ofiering  to  take  ^200..  pec  annum  for  as- 
suring ^5,000  at  the  death  of  M  r.  Bennett,  but 
cectttictttes  of  iMalth  would  be  inquired.     Mr. 


Price,  the  agent  for  the  Eagle»  also  wrote  to  Stal« 
lard  on  the  14th  of  January,  1833,  forwarding 
proposals  for  the  assurance.  Stallard  agreed  to 
those  proposals,  and  in  consequence  a  policy  for 
£4,460.  was  effected  on  the  23d  of  January, 
1833,  on  Benncit's  life,  in  the  Eagle  oflire. 
His  Lordship  then  read  the  depositions  of 
Messis.  Webb,  Finch,  and  other  witnessen,  as  to 
the  previous  conversations  and  under8tand«ng 
with  respect  to  the  policy,  and  its  intended  effect 
upon  the  debt  due  from  Bennett  to  Stallard  It 
was  the  determination  of  Bennett  to  extricate 
himself  from  the  debt  due  to  Stallard,  who,  on 
being  applied  to,  and  told  by  a  friend  of  Bennett 
that  the  debt  due  to  him  from  Bennett  was  ar- 
tanged,  said,  '*  How  do  you  make  out  that  ?**  and 
being  answered  it  was  in  consideriition  of  Ben- 
nett's giving  up  the  Brockhampton  farm,  replied, 
*'It  would  be  a  very  serious  matter."  Sullard 
was  then  told  that,  in  addition  to  Bennett's  in- 
terest  in  the  Brockhampton  estate,  Bennett  would 
give  up  the  cottage  and  the  bits  of  land  which 
were  his  own  property,  and  he  might  effect  an 
assurance  on  Bennett  s  life.  Stallard  then  asked 
bow  the  premiums  on  the  assurance  were  to  be 
paid  ?  He  was  answered  that  he  (Stallard)  should 
have  immediate  possession  of  the  Brockhampton 
estate  for  the  five  years  which  remained  of  Ben- 
nett's lease  from  the  Protheroes,  which  lease  was 
worth  ^'200.  a-year  ;  and  that  after  the  expira- 
tion of  the  lease,  Bennett  should  pay  the  annual 
assurance  money,  and  the  policy  should  be  an 
assurance  for  the  debt  owmg  from  Bennett  to 
Stallard.  In  February  the  arrangement  was  car- 
ried into  effect;  deeds  were  prepared  for  the 
conveyance  of  the  cottage  and  bits  of  land  by 
Finch.  The  parties  met  on  the  1 4th  of  February. 
It  was  then  agreed  that  Stallard  should  give  up 
the  warrant  of  attorney,  should  have  the  benefit  of 
the  policy,  and  pay  the  premium  for  five  years, 
and  Bennett  then  to  pay  them  for  the  remainder 
of  his  life.  The  deed  was  afterwards  executed. 
It  recited  that  Bennett  was  debtor  to  Stallard  in 
£4,487  10«;  it  then  recited  the  policy  that  the 
warrant  of  attorney  had  been  delivered  up,  pro- 
vided that  the  executors  of  Bennett  should  pay 
the  debt,  and  contained  a  covenant  that  they 
should  pay  it  one  month  after  Bennett's  death. 
No  question  arose  upon  the  debt  during  the  life 
of  Bennett.  Shortly  after  its  execution,  Ben- 
nett  wrote  to  Stallard,  hoping  he  would  always 
be  pleased  with  the  purchase,  and  Bennett  joined 
in  the  conveyance  of  the  farm  to  StallaitU  and 
during  his  lifetime  no  complaint  was  made. 
Bennett  did  not  rest  long  before  he  entered  into 
another  speculation.  In  1833  he  purchased  an 
estate  in  Herefordshire,  called  the  Hampton-court 
estate,  for  10,3i*0/.  for  which  various  persons 
became  his  security.  That  purchase  was  com- 
pleted  in  his  life-time,  for  the  estate  mo  con- 
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Teyed  to  him  on  the  9th  of  May,  1834,  and  he 
died  on  the  22nd  of  the  same  May.  His  will 
was  dated  in  November,  1826,  and  in  conse- 
quence, the  Hampton-court  estate  did  not  pass 
b/  it,  but  descended  to  his  heir-at-law.  Hs  ap- 
pointed his  wife  executrix,  but  who  mide  an 
appointment  to  somebody  else,  which  rendered 
it  doubtful  to  whom  the  representation  belonged. 
G.  Bennett,  the  heir  at-law,  conveyed  the 
Hampton -court  estate  to  Mrs  Bennett,  who  put 
it  up  to  sale  by  auction,  but  it  was  bought  in, 
ndC  fetching  sufficient  to  pay  the  incumbrances 
on  it,  and  a  purchaser  could  not  be  found  until 
Mr.  Cvans,  the  soliciter  of  Mrs.  Bennett,  procured 
Stallard  to  purchase  it,  which  he  did  upon  the 
terms  of  Mrs.  Bennett,  rentmncing  the  executor- 
ship to  her  husband  in  favour  of  him  (Stallard), 
who  then  took  out  administration  to  Bennett, 
and  agreed  to  secure  her  a  debt  of  500/.  and 
also  an  annuity  of  50/.  a  year,  and  the  Hampton - 
court  estate  was  conveyed  to  him.  A  question 
aro'^e  with  the  Eagle  Company  on  the  policy 
granted  by  them.  Bennett  died  suddenly  of  a 
disease  to  which  he  was  subject  at  the  time  the 
policy  was  granted,  and  the  company  objected  to 
pay.  Stallard  brought  an  action,  which  was 
tried  on  the  13th  of  March,  1835.  The  first 
witness  proved  the  nature  of  Bennett's  disorder. 
A  compromise  was  agreed  to,  and  about  one- 
half  of  the  sum  assured  was  received,  which, 
after  deducting  costs,  left  only  about  900/.  re- 
covered on  the  policy.  The  present  bill  was, 
shortly  afterwards  filed,  which  prayed  in  a  most; 
obscure  and  unsatisfactory  mode  to  have  the 
deed  of  March,  1833,  rectified.  That  which 
the  plaintifi*  s  counsel  asked  for,  was  intelligible, ! 
viz.  that  the  debt  due  from  Bennett  to  Stallard,  | 
ought  to  be  considered  as  satisfied.  There  was ' 
a  statement  that  the  Brockhampton  estate  was 
of  the  value  of  35/.  per  acre,  which  might  have 
been  got  by  the  family  of  the  Protheroes,  but 
that  they  had  a  particular  favour  for  Bennett, 
and  agreed  to  let  him  have  it  at  3'2/.  I  Os.  per 
acre.  The  instruments  did  not  support  that 
statement.  The  Protheroes  were  desirous  of 
getUng  the  best  prices  they  could,  and  did  not 
sbow,  or  intend  to  show,  any  particular  favour 
for  Bennett.  It  was  then  said  that  Bennett  had 
an  agreement  for  a  beneficial  lease.  Bennett 
was  in  possession  under  no  other  right.  The 
▼alue  of  that  agreement  did  not  appear,  but 
Bennett,  a  sanguine  man,  thought  it  beneficial. 
Stallard  was  involved  against  his  own  judgment 
in  the  purchase.  He  (Lord  Langdale)  thought 
the  arrangement  was  proved  by  the  deeds.  It 
was  easy  to  conceive  that  the  parties  intended  to 
put  an  end  to  the  transaction  in  the  way  stated 
by  the  defendant,  that  Bennett  was  not  to  be 
further  troubled  for  his  life ;  there  was  nothing 
unreasonable  in  that.     There  was  a  debt  sub- 


sisting on  personal  security,  enabling  Stallard 
immediately  to  proceed  against  Bennett,  and 
Stallard  was  to  have  the  policy  payable  imme- 
diately after  Bennett's  death,  but  it  was  not  in- 
tended to  exclude  Stallard  from  the  benefit  of 
Bennett's  death.  With  respect  to  the  next 
transaction,  the  purchase  of  the  Hampton  court 
CMtate,  without  meaning  to  impute  anything  to 
Stallard,  that  purchase  cannot  stand.  This 
descended  estate  was  a  portion  of  the  assets  of 
Bennett,  and  Stallard  was  purchasing  it  for  him- 
self, by  the  very  act  in  which  he  was  enabled  to 
become  the  personal  representative  of  Bennett. 
The  price  might  have  been  perfectly  fair,  but  the 
policy  of  the  Court  did  not  allow  such  trans- 
actions in  trustees.  He  could  not  direct  an  ac- 
count in  any  other  than  the  ordinary  form,  having 
regard  to  the  bill,  and  the  charges  of  fraud  con- 
tained in  it.  He  would  dismiss  with  costs  so 
much  of  it  as  sought*  to  rectify  or  set  aside  the 
deed  of  March,  lei 33. 

W7ien  a  trustee  wishes  to  purchase  the  trust 
estate,  he  most  first  be  prepared  to  give 
more  for  it  than  any  other  person ;  and  the 
only  thing  a  trustee  can  do  to  protect  hi» 
purchase  is,  if  he  sees  that  it  is  absolutely 
necessary  the  estate  shoald  be  Bold,  and  he 
is  ready  to  give  more  than  any  one  else  (and 
such  is  the  rule),  that  a  bill  should  be  filed 
and  he  should  apply  to  the  Court  by  mo- 
tion to  let  him  be  the  purchaser^  and  there 
are  cases  in  which  the  Court  would  permit 
it.  The  Court  will  divest  him  of  his  cha- 
racter of  trustee,  and  prevent  all  the  conse- 
quences of  his  acting  both  for  himself  and 
for  the  cestui  que  trusty  the  reason  of  the 
rule  being  that  no  man  shall  sell  to  himself. 
The  Court  will  examine  into  the  circum- 
stances as  to  who  had  the  conduct  of  the 
transaction,  whether  there  ia, any  reason  to 
suppose  the  estate  could  be  sold  better,  and 
upon  the  result  of  that  inquiry  would  let 
another  person  prepare  the  particular,  and 
let  the  trustee  bid. — WasTBRN's  Conyby- 
ANCING,  Vol.  3,  p.  174. 

As  assignees  cannot  buy  the  estate  of  the 
bankrupt,  so  also  tbey  cannot  for  their  own 
benefit  buy  an  interest  in  the  bankrupt's 
estate;  because  they  are  trustees  for  the 
creditors.    In  that  respect  there  is  no  dif- 
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ference  between  assignees  and  executors,  who 
cannot  for  their  own  benefit  buy  the  debts  of 
the  creditors,  I  do  not  saj,  there  may  not 
be  cases  of  that  kind,  in  which,  in  a  moral 


view,  the  transaction  between  the  executor 
and  the  creditor  may  not  be  blameable :  but 
the  Court  must  act  upon  general  principles. 
Unless  the  policy  of  the  lam  makes  it  impos- 
sible for  them  to  do  anj  thing  for  their  own 
benefit,  it  is  impossible  to  see  in  what  cases 
the  transaction  is  morally  right :  but  it  is 
enough  to  say,  an  assignee  is  a  trustee  for 
the  benefit  of  those  entitled  to  the  interest  in 
the  residue.  He  must  buy  for  them,  and  not 
for  himself.— (/d.  p.  176.) 

The  rule  is  this,  A  trustee,  who  is  en- 
trusted to  sell  and  manage  for  others,  under> 
takes  in  the  same  moment,  in  which  he  be- 
came a  trustee,  not  to  manage  for  the  benefit 
and  advantage  of  himself.  It  does  not  pre- 
clude a  new  contract  with  those  who  have 
entrusted  him.  It  does  not  preclude  him 
from  bargaining  that  he  will  no  longer 
act  as  a  trustee.  The  cestuis  que  trust  may 
by  a  new  contract  dismiss  him  from  that 
character;  but  even  then  that  transaction 
by  which  they  dismiss  him  must,  according 
to  the  rules  of  this  Court,  be  watched  with 
infinite  and  the  most  guarded  jealousy ;  and 
for  this  reason,  that  the  law  supposes  him 
to  have  acquired  all  the  knowledge  a  trustee 
may  acquire,  which  may  be  very  useful  to 
him,  but  the  communication  of  which  to 
the  cestui  que  trust  the  Court  can  never  be 
sure  he  has  made,  when  entering  into  the 
new  contract  by  which  he  is  discharged. 
{Id.  p.  174, 175,  et  seq.) 


bore  no  date  ;  and  there  wss  no  evidence  to  sa- 
tisfy the  Court  that  one  of  the  undated  codicils, 
by  which  Mrs.  Jenkinson,  the  daughter  of  the 
testatrix,  and  wife  of  the  Bishop  of  St.  David*8, 
would  (if  effective)  be  deprived  of  £3000,  was 
executed  either  before  or  after  the  1st  January, 
1838,  (when  the  new  Act  came  into  operation.) 

Sir  H.  Jennbr  said — By  the  old  law  the  co- 
dicil would  be  good,  and  the  Court  has  no  doubt 
that  it  was  the  intention  of  the  deceased  that  it 
should  operate  as  part  of  her  will.  The  effect  of 
the  codicil  in  question  is  to  deprive  Mrs.  Jenkin- 
son of  jB30(iO.  and  the  question  is  what  is  the 
presumption  that  it  was  written  before  the  1st  of 
January,  1838.  Is  the  Court  to  presume,  be- 
cause a  codicil  is  without  date,  that  it  is  thereby 
brought  under  the  new  law.  Where  a  case  is 
entirely  bare  of  circumstances,  and  where  a  de- 
ceased is  as  likely  to  have  made  an  alteration 
before  as  after  the  Act  came  into  opeiation,  the 
presumption  is  rather  that  it  was  before ;  because 
every  person  is  presumed  to  know  the  law,  and 
the  Court  is  bound  to  presume  that  the  deceased 
executed  this  codidl  according  to  the  old  law, 
since  if  it  had  been  after  the  alteration  of  the 
aw,  the  codicil  would  have  been  executed  ac- 
cording to  the  new  law.  If  there  were  circum- 
stances which  could  have  afforded  the  Court  any 
confirmation,  the  result  might  have  been  different; 
but  if  the  case  is  bare  of  circumstances,  like  the 
present,  the  presumption  is  that  the  paper  was 
executed  before  the  Act  came  into  operation. 

Decree,  that  the  codicil  was  part  of  the  will, 
and  entitled  to  probate. 


PREROGATIVE  COURT.--JWy  15. 

Will  and  Codicils  of  Sarah  Pechell. 

Nbw  Will  Act. — As  to  the  preemption  the 
Court  mil  give  to  an  undated  Codicil  to  a 
Will  made  befofn  this  Act  came  into  ope* 
mtion,  whether  it  was  written  before  or 
after  that  time.  ' 

The  testatrix  made  her  will  in  1830,  and  sub- 
sequently added  several  codicils,  some  of  which 


MIDDLESEX  SESSIONS.— Oc/.  15. 

Charge  of  the  Chairman   (Mr.  Sergeant 
Adams)  to  the  Grand  Jury. 

Transfer  of  Business  hitherto  seni  to  these 
Sessions  to  the  Central  Criminal  Court 
by  die  new  Police  Courts  Act. 

The  Chairman,  in  delivering  his  chairge  to 
the  grand  jury,  said,  he  held  in  his  hand  a  paper 
containing  the  amount  of  the  criminal  business 
which  would  come  before  them  during  the  {ve- 
sent  session,  and  from  it  he  found  that  the 
charges  of  larceny  consisted  of  two  oidy,  and, 
although  it  would  have  afforded  him  atnoere  sa- 
tisfaction could  he  from  that  fiict  have  oongia- 
tulated  the  jury  that  the  smalhieas  of  the  avmber 
had  arisen  from,  or  was  attributable  to,  a  diaai* 
nution  of  crime  in  the  county,  ^11  he  haiented 
to  say  that  the  result  had  not  been  led  to  by  that 
circumstance.  They  were,  he  doubted  nol,  all 
aware  of  a  natter  which  at  the  pveMMk  time 
occupied  much  of  the  attention  of  tlw«a«Btyand 
of  (he  public  in  general — nrawlyy  dM  mmA  of 
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the  bttanass  which  legituMUely  belonged  to  thali 
oourt  had,  from  some  cause  or  other—  what  that  | 
caase  was  he  was  unable  to  conceive— been  | 
transfierred  to  the  Central  Criminal  Court,  and  j 
they  had  all  in  consequence  been  summoned  that  | 
day  for  the  purpose,  in  the  performance  of  a  duty 
to  the  public,  of  trying  two  cases  only.  They 
had  been  called  to  that  court  to-day  to  hear  and ; 
to  decide  such  small  cases  of  larceny  as  it  had' 


which  were  now  denominated  Isicenies.  During 
the  past  quarter  of  a  century  the  benefits  of 
education  had  so  extended,  and  the  means  of 
attaining  knowledge  had  become  such  as,  he 
trusted,  would  produce  a  great  moral  improve* 
ment,  such  as  to  induce  and  lead  to  an  alteration 
in  the  law,  until  at  length  in  the  present  day 
there  did  not  remain  more  than  two  offences 
which  were  held  as  capital.     There  were,  in  fact. 


It 
been  intended  formerly  should  be  tried  by  the  I  {but  two  species  of  crime  which  were  now  punish 
Court  of  Quarter  Sessions.  But  it  was  disco-;, able  by  death.  These  crimes  were  that  of  mur- 
vsred  that  nearly  every  one  of  those  chaiges  hadjder  and  cases  where  violence  to  the  female  sex 
been  transferred  to  a  court  where  they  were  |  constituted  the  accusation  against  the  prisoner, 
already  overwhelmed  by  a  great  pressure  of  busi- 


ness which  properly  attached  to  it,  and  where  the 
expense  ana  inconvenience  to  the  prosecutor  as 
well  as  to  the  county  at  large  were  vastly  more  i  or  accompanied  with  some  act  of  violence,  and 


The  result  of  this  change  had  been,  that  the 
Court  of  Quarter  Sessions  had  assumed  a  juris- 
diction overall  those  cases  which  were  not  capital. 


than  they  would  have  been  hiui  cases  been  sent, 
as  in  former  days,  to  the  Quarter  Sessions.  Now, 
he  thought  it  to  be  his  duty  to  state  to  the  grand 
jury  why  it  was  that  they  had  been  so  frequently 
called  together,  and  to  show  them  that  such  an 


it  was  now  found,  that  except  in  London,  such 
charges  were  tried  by  that  tribunal.  When  the 
Central  Criminal  Court  was  established,  an  ar- 
rangement had  been  made  by  which  all  the  more 
important  cases  should  be  taken  there  to  be  tried, 


act  had  not  been  the  immediate  result  of  any  before  judges  who,  from  their  standing,  lesal 
direclions  which  had  gone  forth  from  the  bench  {knowledge,  and  long  experience^  were  more  fully 
of  magistrates.     The  increase  in  the  number  of  |  qualified  for  the  duty,  and  that  the  residue  should 


their  sittings  had  been  by  the  advice  and  with 
the  consent  of  his  late  Majesty's  Government, 
for  the  system  had  been,  as  he  might  say,  esta- 
blished under  the  sanction  of  Lord  Melbourne, 
who,  at  the  time  when  the  additional  sittings  had 
been  made,  was  the  Secretary  of  State  for  the 
Home  Department.  It  had  been  found  in  the 
year  1832  that  very  great  inconvenience  arose 
from  the  vast  multiplicity  of  the  business  of  the 
Old  Bailey,  and  therefore  an  application  was 
made  to  the  Government  for  the  purpose  of  pro- 
curing the  consent  of  the  Secretary  of  State  for 
the  Home  Department  to  a  proposition,  that  all 
the  small  cases  of  felony  commonly  called  larce- 
nies should  be  sent  to  the  Sessions  for  trial. 
To  that  application  an  answer  was  received  from 
the  Under  Secretary,  to  the  effect  that  Lord 
Melbourne  not  only  approved  of  and  gave  his 
consent  and  sanction  to  the  proposed  plan,  but 
would  issue  directions  that  all  committals  for  trial 
of  the  small  cases  should  be  made  to  the  Sessions. 
A  short  time  after  the  Central  Criminal  Court 
was  established.  He  ought  to  tell  them  that  in 
the  ancient  and  barbarous  days  of  their  forefathers 
almost  every  species  of  felony  was  held  to  be  a 
capital  offence,  and  in  those  times  of  ignorance 
the  grand  jury  would  probably  be  aware  the  law 
knew  of  no  punishment  for  such  crimes  other 
than  that  of  loss  of  life  or  removal  from  the 
conutry.  By  degrees,  however,  education  ad- 
vanced, and  the  people  became  proportionately 
enlightened,  until  the  motles  of  punishment  were 
diminished  in  severity.  All  this  time  the  Court 
of  Quarter  Sessions  had  taken  notice  of  those 
offences  only  which  were  not  capital — offences 


be  carried  to  the  Quarter  Sessions.  The  conse- 
quence had  been,  that  the  latter  Court  had  be- 
come the  tribunal  for  trying  all  simple  and  com* 
mon  cases  of  larceny,  all  those  which  were  un- 
accompanied with  violence.  That  arrangement 
had  proved  satisfactory  to  all  parties.  In  the 
first  place,  it  relieved  the  prosecutor  from  the  in- 
convenience of  the  long  attendance  to  which  he 
was  subjected  at  the  Central  Criminal  Courts 
which  oftentimes  continued  for  very  many  days, 
and  prevented  a  party  who  had  merely  had  his 
pocket  picked,  or  had  been  robbed  of  articles  of 
no  very  great  value,  from  quitting  the  Court  with 
a  feeling  of  disgust  and  dissatisfaction  with  the 
ancient  and  valuable  institution  of  trial  by  jury — 
an  impression  which  he  feared  had  but  too  fre- 
quently arisen.  It  was  a  feeling,  however,  which 
he  individually  should  deeply  lament  to  find  had 
taken  root  in  the  breast  of  any  man.  But  there 
was  another  feature  in  the  matter,  with  reference 
to  the  Court  over  which  he  had  the  honour  to 
preside.  In  the  course  of  the  proceedings  of  that 
Court  there  were  matters  with  which  the  public 
generally  were  unacquainted,  for  it  appeared  to 
have  been  commonly  imagined  that  in  their  courts 
of  criminal  jurisprudence  the  duties  of  a  judge 
terminated  at  the  very  moment  when  the  jury  had 
found  their  verdict,  and  had  quitted  the  box,  and 
the  sentence  had  been  pronounced  from  the  bench 
upon  the  prisoners.  Those  persons  who  enter- 
tained suuh  an  impression  were  not  aware,  or 
had  but  little  idea,  of  the  extremely  anxious  and 
laborious  duties  which  the  magistrates  of  that 
Court  were  constantly  and  voluntarily  taking 
upon  themselves  subsequently  to  the  pas^ng  of 
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the  sentence  on  the  convicted  prisoner.  It  was 
an  old  but  a  very  just  observation,  that  the  pre- 
rogative of  mercy  was  one  of  the  brightest  jewels 
of  the  Crown.  In  the  general  run  of  cases  which 
were  disposed  of  in  that  Court,  wherever  the  cir 
cumstances  were  such  as  to  create  or  to  induce  s 
feeling  in  the  mind  of  the  Bench  that  the  pri 
soner  was  a  proper  object  for  the  exerciac  of 
mercy  towards  him,  the  magistrates  on  every  oc- 
casion entered  into  a  minute  enquiry  after  the 
trial  of  the  various  circumstances  connected  with 
his  case,  and  it  was  through  their  representation 
of  the  result  of  that  investigation  that  an  altera- 
tion was  frequently  made  in  the  party's  sentence. 
In  making  those  enquiries  he  was  proud  and 
happy  to  state  that  his  brother  magistrates  had 
at  all  times  rendered  him  every  assistance,  and  it 
had  often  happened,  after  having  devoted  many 
hours,  and  even  days,  to  their  enquiry,  where  the 
result  would  justify  such  a  course,  that  with  some 
further  exertion  they  had  succeeded  in  procuring 
the  admission  of  a  youthful  prisoner  into  one  of 
the  numerous  institutions  which  the  benevolent 
feeling  of  the  country  had  caused  to  spring  up 
in  the  metropolis.  Now,  in  the  other  Court  to 
which  he  had  occasion  to  allude  there  was  so 
great  a  pressure  of  business,  in  fact,  the  duties 
of  the  parties  were  so  heavy,  that  it  was  impos- 
sible for  a  very  frequent  after-investigation  to  be 
gone  into,  and  the  consequence  was,  that  a  num- 
ber of' prisoners  underwent  incarceration  who 
m'ght,  had  they  been  tried  at  the  Quarter  Ses- 
sions, through  the  merciful  intervention  of  the 
magistrates,  have  been  placed  in  some  establish- 
ment where  they  would  have  received  such  in- 
struction and  advice  as  would  have  been  the 
means  of  paving  the  way  for  their  future  well 
doing  in  the  world.  He  had  mentioned  these 
matters,  because  he  felt  that  every  facility  ought 
to  be  given  with  a  view  to  the  preservation  of 
that  ancient  institution  of  the  country  the  trial 
by  jury,  so  long  as  it  could  be  preserved,  without 
causing  serious  inconvenience  to  the  parties  af- 
fected by,  or  compelled  to  have  recourse  to,  its 
operation.  There  should  be  some  regard  paid 
to  the  public  by  sending  the  smaller  cases  to  a 
Court  where  they  would  he  disposed  of  quickly, 
instead  of  to  a  tribunal  where  from  its  very  na- 
ture the  parties  were  made  to  wait  until  all  the 
more  important  charges  had  been  gone  through 
This  detention,  in  many  instances,  lasted  ten  or 
fourteen  davs.  The  Learned  Chairman  then  ad* 
verted  to  what  was  termed  sumnaiy  convietioiia, 
and  pointed  out  a  case,  o(  which  there  were,  he 
said,  without  the  least  doubt>  many,  wherein  a 
party  had  been  committed  for  trial  for  stealing  a 
drinking  glass  of  the  value  of  9d.  The  case 
against  the  prisoner  had  been  dearly  made  out, 
but  when  'called  on  for  his  defence,  he  stated 
that  he  knew  nothing  about  the  matter,  as  he 


was  not  sober  at  the  time,  other  than  that  he  had 
found  the  glass  in  his  hat;  and  then  went  on  to 
say,  that  when  he  had  gone  into  the  house  he 
had  taken  a  basket  conuining  some  pork  of  the 
value  of  2s.  6d.  with  hira   but  on  leaving  he  had 
been  unable  to  find  it.     This  statement  had  led 
'  to  an  enquiry,  in  the  course  of  which,  although 
the  witness  for  the  prosecution  had  at  first  de- 
nied the  fact,  it  came  out  that  on  the  following 
day  the  man's  basket  and  pork  had  been  dis- 
covered hidden  in  the  grate  of  the  room  in  which 
he  had  been  sitting  the  previous  night.     Upon 
this  it  had  been  fairly  deemed  that  the  roan  was 
innocent,  inasmuch  as  it  was  not  very  likely  that 
he  would  exchange  a  piece  of  pork  worth  2s.  6d. 
for  a  glass  of  the  value  of  9d.  only.     It  was 
plain,  then,  that  time  should  be  given  in  these 
cases.     He  did  not  mean  to  impute  blame  in  any 
quarter  for  the  commitul  of  the  man  in  qaestioo, 
for  it  was  a  proper  case  for  such  a  course  of  legis- 
lation ;  but  it  was  perfectly  clear,  had  the  man 
been  summarily  convicted,  that  he  would  have 
been  condemned  unjustly.     After  a  few  further 
remarks,  the  Learned  Chairman  expressed  a  hope, 
that  when  the  observations  which  he  had  felt  it 
necessary  to  offer  on  that  occasion  had  gone  forth 
to  the  world,  and  were  understood,  the  officers  of 
that  Court  would  not  have  to  call  the  juries  toge* 
ther  for  the  purpose  of  trying  two  cases  only. 
He  trusted  that  ere  long  the  business  of  the  Court 
would  return  to  its  former  state. 

The  Chairman,  on  receiving  some  bills  firom 
the  grand  jury,  said,  there  had  been  as  roaiiy  as 
six  committals  of  cases  for  trial  at  those  Sessions, 
the  whole  of  them  yesterday,  a  greater  number 
in  that  one  day  than  there  had  been  during  the 
preceding  month.  He  had  been  made  acquainted 
with  this  fact  after  he  had  charged  the  grand 
jury. 


SOUTHWARK. 

COURT  AND  VIBW  OF  FRANKPLEDGE. 

Oct  23. 

The  Metropolitan  P olice  Act  relate*  onltf 
to  Courts  Lbet  in  the  City  of  West- 
minster, and  does  not  extend  to  the 
Borough  of  Soutuwark. 
This  ancient  Court  Leel  was  yesterday  hM 
at  the  Sessions-room,  Towo-hall,  Soatlmark, 
before  the  Stewards  and  other  offioere* 

1lte  Rbooedbr  addressed  the  jniy  and  aM, 
he  felt  great  pleeeure  in  having  to  meet  Aem 
again  upon  an  oecasioo  like  the  pteaenl  tiw 
more  so  when  he  beheld  Acts  of  FariiaineBt 
passed  eontaining  enactments  which  were  inno- 
vations on  the  rights  and  privil^es  of  En^isJi- 
men.  Thev  (the  leet  jury),  however,  etiU  bad 
the  right  left  to  them  to  meet  and  ta  pcrfonn 
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those  duties  which  were  «s  essential  and  benefi- 
cial to  themselves  as  to  the  community  at  large. 
The  duties  which  they  were  called  upon  to  per* 
form  had  existed  from  time  immemorial ;  hence 
it  was  a  privilege  which  they  ought  to  value  and 
maintain.  They  were  called  upon  to  go  amongst 
their  neighbours  and  friends,  ani  examine 
places  an  t  to  make  presentments,  and  that  with- 
out fee,  favour,  or  reward.  They  were  bound  to 
present  all  dangerous  and  dilapidated  buildings, 
houses  of  ill-fame,  and  all  descriptions  of  nui 
sances  ;  but  their  most  important  duty  was  one 
of  a  domestic  character — that  of  going  to  the 
houses  of  those  with  whom  they  were  living  in 
amity  and  examining  their  weights  and  measures, 
for  the  purpose  of  ascertaining  that  the  poor  had 
full  weight  or  measure  in  what  they  purchased. 
He  regretted  to  say  that  those  persons  whose 
condition  in  society  only  enabled  them  to  make 
small  purchases,  were  too  often  robbed  by  the 
individuals  with  whom  they  dealt.  Thus,  while 
they  were  robbed,  the  individual  who  so  acted 
assumed  a  power  which  neither  the  Queen, 
Lords,  nor  Commons  possessed,  for  he  set  him- 
self above  the  law  of  the  land  by  acting  dis- 
honestly, in  imposing  upon  his  poorer  neigh- 
bours. This  was  contrary  to  the  law  of  Eng- 
land, a  law  which,  if  strictly  acted  upon,  gave 
,  equal  justice  to  the  rich  and  the  poor.  He 
would  here  observe,  that  the  fines  which  the 
leet  jurors  of  late  years  had  levied  were,  in  his 
opinion,  much  too  small,  and  consequently  did 
not  produce  the  desired  effect. 

The  foreman  of  the  late  jury  said,  that  the 
reason  why  they  had  levied  such  small  fines  arose 
from  the  conviction,  that  the  offence  was  not 
intentional,  but  that  the  deficiency  was  occasioned 
by  the  parties  neglecting  to  take  their  weights 
and  measures  to  the  proper  officer  and  get  them 
repaired. 

The  Recorder  said,  no  doubt  they  had  acted 
properly,  but  still,  in  all  cases  were  they  found 
a  glaring  defect,  he  should  advise  them  to  visit 
the  offence  rather  heavily,  for  the  poor  had  con- 
siderable difficulty  in  obtaining  the  common 
necessaries  of  life,  and  therefore  ought  not  to  be 
cheated,  especially  as  they  had  not  the  power  to 
protect  themselves.  He  would  here  advert  to 
one  part  of  their  duties — namely,  the  propriety 
of  seising  weights  and  measures  which  might  be 
found  secreted,  and.  perhaps,  in  giving^  them  ad- 
wice  on  this  subject  he  could  not  do  better  tlian 
follow  the  opinion  of  his  learned  predecessor; 
that  learned  personage  advised  the  leet  jury  not 
to  seise  and  carry  away  any  weight  or  measure 
found  secreted,  for  upon  examination  it  might 
be  found  perfect,  and  in  that  case  the  jury  would 
be  liable  to  an  action  for  trespass ;  but  if  the 
«lefieiency  was  very  great,  then  destroy  the 
-weight  or  measure  on  the  premises.     Havmg 
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thus  far  explained  the  duties  which  they  had  to 
perform,  he  would  advert  to  one  or  two  other 
circumstances  connected  with  the  office  of  leet 
juries.  He  had  been  given  to  understand  that 
many  of  them  had  been  led  to  believe  that  the 
recent  acts  of  Parliament  had  entirely  abrogated 
the  courts  of  frankpledge  and  leet  juries;  these 
acts,  he  was  happy  to  say,  did  not  touch  those 
courts,  which  were  established  by  ancient  pre- 
scription and  custom,  and  the  present  court  (the 
King's  manor)  was  as  efficient,  and  possessed 
all  the  powers  and  jurisdiction,  as  when  jt  was 
first  established  by  the  wisdom  of  their  ancestors, 
who,  from  experience,  knew  that  the  best  way  to 
maintain  their  liberties  was  to  carry  justice  to 
every  man's  door,  and  that  it  would  still  be  found 
that  these  courts  were  of  the  utmost  importance 
to  the  county  at  large  ;  at  the  same  time,  he  felt 
great  pleasure  in  informing  them  that  their  duties 
would  be  but  slight. 

A  constable  said,  he  wished  to  know  whether 
the  New  Police  and  the  Metropolitan  Police 
Courts  Bill  interfered  with  the  privileges  of  the 
town  and  borough  of  Southwark  ? 

The  Recorder  said,  he  was  of  opinion  those 
acts  did  not  interfere  with  the  borough  of  South- 
wark. The  Metropolitan  Police  Act,  which 
took  notice  of  court  leets,  related  only  to  that  of 
the  city  of  Westminster,  a  court  established  by 
Act  of  Parliament,  but  it  had  no  power  to 
abolish  any  court  leet  established  by  charter, 
custom,  or  prescription  in  any  part  of  the  king- 
dom; it  was,  therefore,  with  pleasure  that  he 
still  was  able  to  say  that  the  present  court  had 
the  power  to  appoint  its  own  constables  and 
officers,  and  that  they  could  carry  on  their  busi- 
ness and  proceedings  as  usual.  As  some  doubts^ 
he  believed,  had  arisen  respecting  the  billetting 
of  soldiers,  and  as,  under  the  impression  that 
that  power  was  taken  from  them  by  the  New 
Police  Act,  the  constables  had  given  up  their 
billetting  books  to  the  police,  he  would  state 
that  he  did  not  believe  it  to  be  their  duty  to 
billet  soldiers;  still  he  should  advise  thetn  to 
continue  doing  it  until  the  question  was  settled 
by  a  higher  authority  than  his. 

A  juror  inquired  if  they  could  go  out  ofitener 
than  twice  a-year  ? 

The  Rbcorobr  —  Yes,  as  often    as  they 
thought  proper;  in  fact,  leet  juries  formed  a  "^ 
most  important  part  of  the  eonstitutkm  of  Eng» 
land,  for  they  had  the  power  to  fine  and  tin*     - 
prison,  and  firom  their  deeision  there  %A  M  ^ 
appeal,  althoiieh  of  hte  years  the  punishmeni  of   ^ 
imprisonment  bad  fallen  into  disuse. 
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ESSEX  QUARTER  SESSIONS.— Oc/.  20. 
Combination  among  Railway  Workmen  to 

ENFORCE     LARGER     WaGES. HoW  Jar 

Punishable  under  Statute  6  Geo  A.  c,  129. 

8.3. 

John  Bigsby  and  Thomas  Hammond,  la- 
bourers, were  indicted  for  conspiring  together  to 
raise  the  rate  of  wages,  preventing  others  from 
working  at  the  usual  rate  of  wages,  and  also  for 
assaulting  William  Peters  of  South  Weald. 

Mr.  JameSy  who  appeared  as  counsel  for  the 
prosecution,  stated,  that  this  proceeding  was  in- 
stitute by  Mr.  Burge^  the  contractor  for  the 
works  upon  the  £astern  Counties  Railway,  then 
in  progress  between  Runiford  and  Brentwood, 
in  this  county,  and  it  became  his  duty  to  take 
these  steps  in  consequence  of  the  insubordinate 
conduct  which  the  prisoners  at  the  bar,  together 
with  others,  liad  manifested.  It  appeared  that 
upon  the  evening  of  the  2lBt  of  September  last, 
a  number  of  the  workmen  assembled  together, 
and  evinced  a  disposition  to  demand  a  hig^hcr 
rate  of  wages  than  that  which  had  been  paid  by 
Mr.  Burge;  the  determination  not  to  work  at 
I2«,  a-week,  which  was  then  being  paid,  had 
been  come  to  by  the  workmen  assembled  at  the 
different  public-houses  in  the  neighbourhood, 
and  it  was  upon  this  occasion  that  they  endea- 
voured to  carry  that  determination  into  effect. 
Several  of  the  men  who  were  assembled,  of  whom 
the  two  prisoners  at  the  bar  appeared  the  ring- 
leaders and  the  most  active,  seeing  the  prose- 
cutor about  to  proceed  to  his  work  as  usual  with 
his  horses  harnessed,  endeavoured  by  threats  to ' 
intimidate  him  and  others,  and  fin^dly  made  ai 
most  gross  and  aggravated  assault  upon  him.{ 
The  learned  counsel,  after  stating  the  facts  of 
the  case,  explained  to  the  jury  the  nature  of  the 
several  counts  contained  in  the  indictment,  and 
referred  to  the  6th  Geo.  4.  cap.  129.  sec.  3.  by 
which  it  is  enacted,  **  That  if  any  person  should 
by  violence  to  the  person,  or  by  threats,  or  by 
intimidation,  or  by  molesting,  or  in  any  way  ob- 
•tracting  another,  prevent  or  endeavour  to  pre- 
vent any  journeyman,  workman,  or  other  person, 
from  accepting  work  or  employment  from  any 
person  or  persons,  ever}'  person  or  persons  so 
offending  should  be  subject  to  imprisonment  and 
be  kept  to  hard  labour  for  any  time  not  exceed- 
ing three  calendar  months." 

Evidence  was  produced  proving  the  facts  of 
the  case. 

The  Jury  found  the  prisoner  Bigsby  guilty 
upon  all  the  counts,  and  Hammond  guilty  upon 
the  count  for  the  combination  only. 

Mr.  James,  in  answer  to  a  suggestion  from 
the  Court,  intimated  that  it  was  not  the  wish 
of  the  prosecutor  to  press  for  severe  punishment 
against  the  prisoners,  but  that,  for  the  sake  of 


example,  it  must  be  known  by  tbem  that  thej 
are  amenable  to  the  Jaw. 

The  prisoner  Hammond  was  then  sentenced 
to  one  month's  imprisonment  and  hard  labour, 
and  the  prisoner  Bigsby  to  the  same  sente&ct 
for  the  period  of  two  months. 

NEW  METROPOLITAN  POLICE  ACT. 
2&3Vict.  CAP.XLVU. 

An  Act  forfartlier  improving  the  Police  « 
and  near  tfie  Metropolis, — [17 th  August, 
1839.] 

{Continued  from  p.  398.) 

LXI.  And  be  it  enacted,  That  it  shall  be  lawful 
for  any  constable  belonging  to  the  Metropolitan 
Police  force  to  destroy  any  dog  or  other  animal 
reasonably  suspected  to  be  in  a  rabid  state^  or 
which  has  been  bitten  by  any  dog  or  animal 
reasonably  suspected  to  be  in  a  rabid  state ;  and 
the  owner  of  any  such  dog  or  animal  who  shall 
permit  the  same  to  go  at  large  after  having  infor- 
mation or  reasonable  ground  for  believing  it  to 
be  in  a  rabid  state,  or  to  liave  been  bitten  by  any 
dog  or  other  animal  in  a  rabid  state,  shall  be 
liable  to  a  penalty  not  more  than  five  pounds. 

LXII.  And  be  it  enacted,  I'hat  every  person 
who.  by  committing  any  offence  herein  forbidden 
within  the  said  di:>tna,  shall  have  caused  any 
hurt  or  damage  to  any  person  or  property,  noay 
be  apprehended,  with  or  without  warrant,  by  any 
constable,  and  if  he  shall  not,  upon  demand, 
make  amends  for  such  hurt  or  damage  to  the 
satisfaction  of  the  person  aggrieved,  he  shall  be 
detained  by  the  constable  in  order  to  be  taken 
before  a  magistrate,  and  upon  conviction  shall 
pay  such  a  sum,  not  more  than  ten  pounds,  as 
shall  appear  to  the  magistrate  before  whom  he 
shall  be  convicted  to  be  reasonable  amends  to  the 
party  aggrieved,  besides  any  penalty  to  which  he 
may  be  liable  for  the  offence,  and  the  evidence  of 
the  person  aggrieved  shall  be  admitted  in  proof 
of  the  offence:  Provided  always,  that  if  the  per- 
son aggrieved  shall  have  been  the  only  witne^ 
examined  in  proof  of  the  offence,  the  sum  ordered 
as  amends  shall  be  paid  and  applied  in  the  same 
manner  as  a  penalty. 

LXlll.  And  be  it  enacted.  That  it  shall  be 
lawful  for  any  constable  belonging  to  the  Metro- 
politan Police  district,  and  for  all  persona  whom 
he  shall  call  to  his  assistance,  to  take  into  custody, 
without  a  warranty  any  person  who,  within  viev 
of  any  such  constable,  shall  offend  in  any  manner 
against  this  Act,  and  whose  name  and  reaidenoe 
shall  be  unknown  to  such  constable^  and  cannot 
be  ascertained  by  such  constable* 

LXIV.  And  be  it  enacted.  That  it  shall  be 
lawful  for  any  coostable  belonging  to  the  Metro- 
politan Police  to  take  into  custody,  without  a 
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warrant,  ail  loose,  idle,  and  disorderly  persons  |  LXVIII.  And  be  it  enacted.  That  whenever 
whom  be  shall  find  disturbing  the  public  peace,  I 'any  person  having  charge  of  any  borse,  cart, 
or  whom  he  shall  have  good  cause  to  suspect  of  |  carriage,  or  boat,  or  any  other  animal  or  thing, 
having  committed  or  being  about  to  commit  any  .  shall  be  taken  into  the  custody  of  any  constable 
felony,  misdemeanor,  or  breach  of  the  peace,  and  !  under  the  provisions  of  this  act,  it  shall  be  lawful 
all  persons  whom  he  shall  find  between  sunset  for  any  constable  to  take  charge  of  such  horse, 
and  the  hour  of  eight  in  the  morning  lying  or  cart,  carriage,  or  boat,  or  such  other  animal  or 
loitering  in  any  highway,  yard,  or  other  place,  and  thin^,  and  to  deposit  the  same  in  some  place  of 
not  giving  a  satisUctory  account  of  themselves.     ||  safe  custody,  as  a  security  fur  payment  of  any 

LXV.  And  be  it  enacted,  That  it  shall  be  \  penalty  to  which  the  person  having  had  charge 
lawful  for  any  constable  belonging  to  the  Metro- <  thereof  may  become  liable,  and  for  pa3rment  of 
politan  police  force  to  take  into  custody,  without  I  any  expenses  which  may  have  been  necessarily 
warrant,  any  person  who,  within  the  limits  of  the  \  incurred  for  taking  charge  of  and  keeping  the 
Metropolitan  Police  district,  shall  be  charged  by !  same ;  and  it  shall  be  lawful  for  any  magistrate 
any  other  person  with  committing  any  aggravated '  before  whom  the  case  shall  have  been  beard  to 
assault,  in  every  case  in  which  such  constable  i  order  such  horse,  cart,  carriage,  or  boat,  or  such 
shall  have  good  reason  to  believe  that  such  assault  r  other  animal  or  thing,  to  b«  sold,  for  the  pnr« 
has  been  committed,  although  not  within  view  of 
-such  constable,  and  that  by  reason  of  the  recent 
commission  of  the  offence,  a  warrant  could  not  have 
been  obtained  for  the  apprehension  of  the  offender. 

LXVI.  And  be  it  enacted,  Tliat  any  person 
found  committing  any  offence  punishable  either 
upon  indictment  or  as  a  misdemeanor  upon  sum- 
mary conviction,  by  virtue  of  this  Act,  may  be 
taken  into  custody,  without  a  warrant,  by  any 
constable,  or  may  be  apprehended  by  the  owner 
of  the  property  on  or  with  respect  to  which  the 
offence  shall  be  committed,  or  by  his  servant  or 
any  person  authorized  by  him,  and  may  be  de- 
tained until  he  can  be  delivered  into  the  custody 
of  a  constable  to  be  dealt  with  according  to  law ; 
and  every  such  constable  may  also  stop,  search, 
and  detain  any  vessel,  boat,  cart,  or  carriage 


pose  of  satisfying  such  penalty,  and  reasonable 
expenses  in  default  of  payment  thereof,  in  hke 
manner  as  if  the  same  had  been  subject  to  be 
distrained,  and  had  been  distrained  for  the  pay- 
ment of  such  penalty  and  reasonable  expenses. 

LXIX.  And  be  it  enacted.  That  every  person 
taken  into  custody  by  any  constable  belonging 
to  the  Metropolitan  Police,  without  warrant, 
except  persons  detained  for  the  mere  purpose  of 
ascertaining  their  name  or  residence,  shall  be 
forthwith  delivered  into  the  custody  of  the  con- 
stable in  charge  of  the  nearest  station-house,  in 
order  that  such  person  may  be  secured  until  he 
can  be  brought  before  a  ma^trate,  to  be  dealt 
with  according  to  law,  or  may  give  bail  for  his 
appearance  before  a  magistrate,  if  the  constable 
in  charge  shall  deem  it  prudent  to  take  bail  in 
or  upon  which  there  shall  be  reason  to  suspect  |  the  manner  herein-after  mentioned. 
that  any  thing  stolen  or  unlawfully  obtained  may  [I  LXX.  And  be  it  enacted.  That  whenever  any 
be  found,  and  also  any  person  who  may  be '  person  charged  with  any  ofience  of  which  he  is 
reasonably  suspected  of  having  or  conveying  in' liable  to  be  summarily  convicted  before  a  magis- 
any  manner  any  thing  stolen  or  unlawfully  ob- ,  trate,  or  with  having  carelessly  done  any  hurt  or 


tained;  and  any  person  to  whom  any  property 
shall  be  offered  to  be  sold,  pawned,  or  delivered, 
if  he  shall  have  reasonable  cause  to  suspect  that 
any  such  offence  has  been  committed  with  respect 
to  such  property,  or  that  the  same  or  any  part 
thereof  has  been  stolen  or  otherwise  unlawfully 
obtained,  is  hereby  authorized,  and  if  in  his 
power  is  required,  to  apprehend  and  detain,  and 
as  soon  as  may  be  to  deliver  such  offender  into 
the  custody  of  a  constable,  together  with  such 
property,  to  be  dealt  with  according  to  law. 

LXVII.  And  be  it  enacted,  That  it  shall  be 
lawful  for  any  constable  to  stop  and  detain,  until 
due  inquiry  can  be  made,  all  carts  and  carriages 
which  he  shall  find  employed  in  removing  the 
furniture  of  any  house  or  lodging  between  the 
hours  of  eight  in  the  evening  and  six  in  the 
following  morning,  or  whenever  the  constable 
shall  have  good  grounds  for  believing  that  such 
removal  is  made  for  the  purpose  of  evading  the 
payment  of  rent. 


damage,  shall  be,  without  the  warrant  of  a  magis- 
trate, in  the  custody  of  any  constable  of  the 
metropolitan  police  in  charge  of  any  station- 
house  during  the  time  when  the  police  courts 
'  shall  be  shut,  it  shall  be  lawful  for  such  con- 
^  stable,  if  he  shall  deem  it  prudent,  to  take  the 
recognizance  of  such  person,  with  or  without 
I  sureties,  conditioned  as  herein-after  mentioned. 
j  LXXI.  And  be  it  further  enacted.  That  when- 
ever any  person  charged  with  any  felony,  or  any 
misdemeanor  punb>hable  by  transportation,  ar 
other  grave  misdemeanor,  shall  be,  without  war^ 
rant,  in  the  custody  of  any  constable  of  the 
!  metropolitan  police,  at  any  station-house  during 
'  the  time  when  the  police  courts  shall  be  shut,  it 
shall  be  lawful  for  the  constable  in  charge  of  the 
station-house  to  require  the  persons  making  such 
charge  to  enter  into  a  recognizance  conditioned 
;  as  herein-after  mentioned,  and  upon  his  or  her 
refusal  so  to  do,  it  shall  be  lawful  for  such  con- 
stable, if  he  shall  deem  it  prudent,  to  dkchaige 
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from  custody  the  person  so  chargedy  upon  his  or 
her  recognizance,  with  or  without  sureties,  con- 
ditioned as  herein -after  mentioned. 

LXXII.  And  b:^  it  enacted.  That  every  recog- 
nizance so  taken  shall  be  without  fee  or  reward, 
and  shall  be  conditioned  for  the  appearance  of 
the  person  thereby  bound  before  a  magistrate  of 
the  district  in  which  such  station-house  shall  be 
situated,  at  his  next  sitting,  and  the  time  and 
place  of  appearance  shall  be  specified  in  the  re- 
cognizance; and  the  constable  shall  enter  in  a 
book,  to  be  kept  for  that  purpose  at  every  such 
station-house,  the  name,  residence,  and  occupa- 
tion, of  the  party,  and  his  surety  or  sureties  (if 
any)  entering  into  such  recognizance,  together 
with  the  condition  thereof,  and  the  sum  thereby 
acknowledged,  and  shall  return  every  such  re- 
cognizance to  the  magistrate  present  at  the 
time  and  place  when  and  where  the  party  Ls 
bound  to  appear. 

LXXIII.  And  be  it  enacted.  That  for  every 
misdemeanor  or  other  offence  against  this  Act  for 
which  no  special  penalty  is  herein -before  ap- 
pointed, the  offender  shall,  at  the  discretion  of 
the  magistrate  before  whom  the  conviction  shall 
take  place,  either  be  liable  to  a  penalty  not  more 
than  five  pounds,  or  be  imprisoned  for  any  time 
not  more  than  one  calendar  month  in  any  gaol  or 
house  of  correction  within  the  jurisdiction  of 
such  magistrate. 

LXXiV^  Provided  always,  and  be  it  enacted. 
That  nothing  herein  contained  shall  be  construed 
to  prevent  any  peison  from  being  indicted  for 
any  indictable  offence  made  punishable  on  sum- 
mary conviction  by  this  Act,  or  to  prevent  any 
person  from  being  liable  under  any  other  Act  or 
Acts  to  any  other  or  higher  penalty  or  punish- 
ment than  is  provided  for  such  offence  by  this 
Act,  so  nevertheless  that  no  person  be  punished 
twice  for  the  same  offence. 

LXXV;  And  be  it  enacted.  That  in  the  con- 
struction of  this  Act  the  word  *'  Magistrate" 
shall  be  taken  to  mean  and  include  every  justice 
of  the  peace  appointed  to  be  a  magistrate  of  the 
police  courts  of  the  metropolis,  and  also  every 
justice  of  the  peace  acting  in  and  for  any  part  of 
the  metropolitan  police  district  for  which  no 
police  court  shall  be  established. 

LXXVl.  And  be  it  enacted,  That  every  such 
magisttate  shall  be  empowered  summarily  to  con- 
vict any  person  charged  with  any  offence  against 
this  Act,  on  the  oath  of  one  or  more  witnesses, 
or  by  his  own  confession,  and  to  award  the  pe- 
nalty or  punishment  herein  provided  for  such 
offence ;  and  the  matter  of  such  complaint  shall 
be  heard  and  determined  by  one  of  the  justices 
appointed  to  be  a  magistrate  of  the  police  courts 
of  the  metropolis  at  one  of  the  said  police  courts ; 
or  if  the  offence  shall  have  been  committed  or  the 
offender  apprehended  in  any  part  of  the  metropo- 
litan  police  district  for  which  no  police  court 


I  shall  be  established  as  aforesaid,  the  matter  of 
I  such  complaint  may  be  also  heard  and  determined 
by  any  two  or  more  justices  acting  in  and  for  the 
I  county  in  which  the  offence  was  committed  or 
the  offendsr  apprehended. 

I  LXXVII  And  be  it  enacted.  That  in  every 
case  of  the  adjudication  of  a  pecuniary  penalty  or 
amends  under  this  Act,  and  non-payment  thereof, 
it  shall  be  lawful  for  the  magistrate  to  commit 
the  offender  to  any  gaol  or  house  of  correction 
within  his  jurisdiction,  for  a  term  not  more  than 
I  one  calendar  month,  where  the  sum  to  be  paid 
shall  not  exceed  five  pounds,  the  imprisonment  to 
,  cease  on  payment  of  the  sum  due ;  and  the  costs 
,  for  the  recovery  thereof,  and  so  much  of  every 
'  such  pecuniary  penalty  as  shall  not  be  awarded 
to  the  informer  or  other  persons  who  have  contri- 
'buted  to  the  conviction,  shall  be  paid  to  the  re- 
jceiver  of  the  metropolitan  police  for  the  purposes 
of  this  Act;  and  the  residue  thereof,  under  the 
'direction  of  the  magistrate  by  whom  the  same 
shall  have  been  adjudged,  shall  be  paid  and  ap- 
plied either  to  the  use  of  the  informer  alone  or  to 
the  u»e  of  such  persons  as  shall  have  contributed 
!  to  the  conviction  of  the  offender,  in  such  shares 
and  proportions  as  such  magistrate  shall  think  fit. 
{  LXXVIII.  And  be  it  enacted,  That  in  the 
construction  of  this  act,  unless  there  be  some- 
thing in  the  context  repugnant  thereunto,  any 
;  word  denoting  the  singular  number  of  the  male 
Rex  shall  be  taken  to  extend  to  any  number  of 
persons  or  things,  and  to  both  sexes ;  and  that 
all  things  herein  authorized  to  be  done  by  the 
commissioners  of  police  of  the  metropolis  may  be 
done  by  either  of  them. 

I  LXXIX.  And  be  it  enacted,  That  this  Act 
shall  be  construed  as  one  Act  with  the  said  Act 
passed  in  the  tenth  year  of  the  reign  of  King 
George  the  Fourth,  for  the  improvement  of  police 
in  and  near  the  metropolis  ;  and  that  all  the  pro- 
visions of  the  said  Act,  except  so  far  as  is  herein 
otherwise  provided,  shall  extend  to  this  Act,  and 
to  all  things  done  in  execution  of  this  Act. 
I  LXXX.  And  be  it  enacted,  That  this  Act  may 
be  amended  or  repealed  by  any  Act  to  be  passed 
in  this  present  Session  of  Parliament. 


ARTICLED  CLERKS  RELIEF  BILL. 

2  &  3  Vict.  Cap.  XXXIII. 
An  Act  to  indemnify  such  pereone  in  the 
United  Kingdom  as  have  omitted  to  jtia- 
lify  themselves  for  offices  and  employments^ 
and  for  extending  ike  time  limited  for 
those  purposes  respectively  until  the  ttoenty^ 
ffth  day  of  March  one  thousand  eight 
hundred  and  forty  ;  and  for  the  relief'  if 
Clerks  to  Attomies  and  Solicitors  in  cer- 
tain eases.  [29th  July,  1839] 

Whereas  divers  persons  who,  on  aeooant  of 
their  offices,  places,  employments,  orpcofinBions, 
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or  any  other  cati^e  or  occasion,  ought  to  have 
taken  and  subscribed  the  oaths  or  assurance  re- 
spectively appointed  to  be  by  such  persons  taken 
and  subscribed  in  and  by  an  Act  made  in  the 
first  year  of  the  reign  of  his  Majesty  Khig 
George  the  First,  of  glorious  memory,  intituled 
**  An  Act  for  the  further  security  of  his  Ma- 
jesty's person  and  government,  and  the  succes- 
sion of  the  crown  in  the  heirs  of  the  late  Princess 
Sophia,  being  Protestants ;  and  for  extinguish- 
ing the  hopes  of  the  pretended  Prince  of  Wales, 
and  his  open  and  stcret  abettors ;"  or  to  have 
qualified  themselves  according  to  an  Act  made  in 
the  thirteenth  year  of  the  reign  of  his  Majesty 
King  Charles  the  Second,  intituled  ''An  Act 
fur  the  well  governing  and  regulating  of  Corpo- 
rations;*' or  to  have  qualified  themselves  accord- 
ing to  another  Act  made  in  the  twenty-fifih  year 
of  the  reign  of  his  Majesty  King  Charles  the 
Second,  intituled  "An  Act  for  preventing  the 
dangers  which  may  happen  from  Popish  recu- 
sants ;*'  or  according  to  another  Act  made  in  the 
thirtieth  year  of  the  reign  of  his  Majesty  King 
Charles  the  Second,  intituled  **  An  Act  for  ihe 
more  effectual  preserving  the  King's  person  and 
government,  by  disabling  Papists  from  /fitting  in 
either  House  of  Parliament;*'  or  according  to 
another  Act  made  in  the  eighth  year  of  the 
reign  of  his  Majesty  King  George  the  First,  in- 
tituled **  An  Act  for  granting  the  people  called 
Quakers  such  forms  of  affirmation  or  declaration 
as  may  remove  the  difficulties  which  many  of 
them  lie  under;"  or  according  to  another  Act 
made  in  the  ninth  year  of  the  reign  of  his  Ma- 
jesty King  George  the  Second,  intituled  **  An 
Act  for  indemnifying  persons  who  have  omitted 
to  qualify  themselves  for  offices  within  the  time 
limited  by  law,  and  for  allowing  further  time  for 
that  purpose ;  and  for  amending  so  much  of  an 
Act  passed  in  the  second  year  of  the  reign  of  his 
present  Majesty  as  requires  persons  to  qualify 
themselves  for  offices  before  the  end  of  the  next 
term  or  Quarter  Sessions,  and  also  for  enlarging 
the  time  limited  by  law  for  making  and  sub- 
scribing the  declaration  against  Transubstantia- 
tion  ;  and  for  allowing  a  further  time  for  enrol- 
ment of  deeds  and  wills  ntade  by  Papists ;  and 
for  relief  of  Protestant  purchasers,  devisees,  and 
lessees;*'  or  accordmg  to  another  Act  made  in 
the  eighteenth  year  of  the  reign  of  his  Majesty 
King  George  the  Second,  intituled  'Mn  Act  to 
amend  and  render  more  effectual  an  Act  passed 
in  the  fifth  year  of  his  present  Majesty's  reign, 
intituled  ^  An  Act  for  the  further  qualiBcalions  of 
Justices  of  the  peace  ;*"  or  accordmg  to  another 
Act  made  in  the  sixth  year  of  the  reign  of  his 
Majesty  King  George  the  Third,  intituled  "  An 
Act  for  altering  the  oath  of  abjuration,  and  the 
assurance ;  and  for  amending  so  much  of  an 
Act  made  in  the  f»eventh  year  of  the  reign  of  her 


late  Majesty  Queen  Aune,  intituled  *  An  Act 
for  the  improvement  of  the  union  of  the  two 
I  Kingdoms,'  as  after  the  time  therein  limited  re- 
quires the  delivery  of  certain  lists  and  copies 
tnerein  mentioned  to  persons  indicted  for  high 
treason  or  misprison  of  treason  ;*'  or  according 
to  another  Act  passed  in  the  ninth  year  of  the 
reign  of  his  Majesty  King  George  the  Fourth, 
intituled  "  An  Act  for  repeahng  so  much  of 
several  Acts  as  imposes  the  necessity  of  receiving 
I  the  Sacrament  of  the  Lord's  Supper  as  a  quali- 
fication for  certain  offices  and  employments ;"  or 
according  to  another  Act  passed  in  the  tenth 
year  of  the  reign  of  his  said  Majesty,  intituled 
"  An  Act  for  the  relief  of  his  Majesty's  Roman 
\  Catholic  subjects,"  so  far  only  as  the  said  Act 
relates  to  any  civil  or  military  offices  or  places  of 
trust,  or  places  of  profit  or  corporate  offices; 
have  through  ignorance  of  the  law,  absence,  or 
some  unavoidable  accident,  omitted  to  take  and 
subscribe  the  oaths  and  assurance  and  make  and 
•  subscribe  the  declaration  required  by  the  said 
recited  Acts  or  either  of  them,  or  otherwise  to 
qualify  themselves  as  aforesaid,  within  such  time 
and  in  such  manner  as  hi  and  by  the  said  Acts 
respectively  required,  whereby  they  have  incurred, 
or  may  be  in  danger  of  incurring,  divers  penal- 
ties and  disabilities  :  For  quieting  the  minds  of 
her  Majesty's  subjects,  and  for  preventing  any 
inconvenience  that  might  otherwise  happen  by 
means  of  such  omissions,  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  Parliament  as- 
sembled, and  by  the  authority  of  the  same^  That 
all  and  every  person  or  persons  who,  at  or  before 
the  passing  of  this  Act,  hath  or  shall  have 
omitted  to  take  and  subscribe  the  oaths  and  de- 
clarations, or  otherwise  to  qualify  him,  her,  or 
themselves,  within  such  time  and  in  such  manner 
as  in  and  by  the  said  Acts  or  any  of  them  is  re- 
quired, and  who,  after  accepting  any  such  office, 
place,  or  employment,  or  undertaking  any  profes- 
sion or  thing,  on  account  of  which  such  qualifi- 
cation ought  to  have  been  had  and  is  required, 
before  the  passing  of  this  Act  hath  or  have  taken 
and  subscribed  the  said  oaths  or  made  the  decla- 
rations required  by  law,  or  who,  on  or  before  the 
twenty-fifth  day  of  March  one  thousand  eight 
hundred  and  forty  shall  take  and  subscribe  the 
oaths,  declarations,  and  assurance  respectively,  in 
such  cases  wherein  by  the  said  several  Acta  or 
any  of  either  of  them  the  said  oaths,  declara- 
tions, and  assurance  ought  to  have  bc^n  taken 
and  subscribed,  in  such  manner  and  form,  and  at 
or  in  such  place  or  places,  as  are  appointed  in  and 
by  the  ^aid  several  Acts  or  any  or  either  of  them, 
shall  be  and  are  hereby  indemnified,  freed,  and  dis- 
charged from  and  against  all  penalties,  forfeitures, 
incapacities,  and  disabilities  incurred  or  to  be  in- 
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curred  for  or  by  reason  of  any  neglect  or  omission 
previous  to  the  passing  of  this  Act  of  taking  or 
subscribing  the  said  oaths  or  assurance,  or  making 
or  subscribing  the  said  declarations  respectively,  or 
taking  or  subscribing  the  said  oath,  according  to 
the  above-mentioned  acts,  or  any  of  them,  or 
any  other  Act  or  Acts ;  and  such  person  or  per- 
sons is  and  are  and  shall  be  fully  and  actually  re- 
capacitated  and  restored  to  the  same  state  and 
condition  as  he,  she,  or  they  were  in  before  such 
neglect  or  omission,  and  shall  be  and  be  deemed 
and  adjudged  to  have  duly  qualified  him,  her,  or 
themselves  according  to  the  above-mentioned 
Acts  and  every  of  them  ;  and  that  all  elections  of, 
and  acts  done  or  to  be  done  by,  any  such  person 
or  persons,  or  by  authority  derived  from  him,  her» 
or  them,  are  and  shall  be  of  the  same  force  and 
validity  as  the  same  or  any  of  them  would  have 
been  if  such  person  or  persons  respectively  had 
taken  the  said  oaths  or  assurance,  and  made  and 
subscribed  the  said  declarations  respectively,  and 
taken  and  subscribed  the  said  oath,  according  to 
the  directions  of  the  said  Acts  and  every  or  any 
of  them ;  and  that  the  qualification  of  such  person 
or  persons  qualifying  themselves  in  manner  and 
within  the  time  appointed  by  this  Act,  shall  be 
to  all  intents  and  purposes  as  effectual  as  if  such 
person  or  persons  had  respectively  taken  the  said 
oaths  and  assurance,  and  made  and  subscribed 
the  said  declarations  respectively,  and  taken  and 
subscribed  the  said  oath,  within  the  time  and  in 
the  manner  appointed  by  the  several  Acts  before 
mentioned. 

IL  And  whereas  several  persons  well  affected 
to  her  Majesty's  Government,  and  to  the  United 
Church  of  England  and  Ireland,  have,  through 
ignorance  of  the  law,  neglected,  or  been,  by 
sickness  or  other  unavoidable  causes,  prevented 
from  taking  and  subscribing  the  declaration  ac« 
cording  to  the  directions  of  an  act  passed  in  the 
Parliament  of  Ireland  in  the  second  year  of  the 
reign  of  her  Majesty  Queen  Anne,  intituled  *•  An 
Act  to  prevent  the  farther  Growth  of  Popery  ;" 
be  it  therefore  enacted,  that  all  persons  who  have 
incurred  any  penalty  or  incapacity  in  the  said  re- 
cited Act  mentioned,  by  neglecting  to  qualify 
themselves  according  to  the  said  Act,  shall  be 
and  are  hereby  indemnified,  freed,  and  discharged 
from  all  incapacities,  disabilities,  penalties,  and 
forfeitures  incurred  by  reason  of  such  omission  or 
neglect  as  aforesaid ;  and  that  no  Act  done  by 
any  of  them,  not  yet  avoided,  shall  be  questioned 
or  avoided  by  reason  of  such  omission  or  neglect, 
but  that  all  such  acts  shall  be  and  are  hereby  de- 
clared to  be  as  good  and  effectual  as  if  such 
persons  respectively  had  taken  and  subscribed 
the  said  oath,  and  made  and  repeated  and  sub- 
scribed the  said  declaration,  at  such  time  and 
place  and  manner  as  in  the  said  Act  is  mentioned; 
any  thing  in  the  said  Act  to  the  contrary  not- 
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withstanding :  Provided  always,  that  such  person 
or  persons  do  and  shall  take  and  subscribe  the 
said  oaths,  and  make,  repeat,  and  subscribe  the 
said  declaration,  in  such  manner  and  form,  and 
in  such  place  or  places  respectively,  as  are  di- 
rected and  ^pointed  by  the  aaid  last-recited 
Act,  on  or  before  the  twenty-fifth  day  of  March, 
one  thousand  eight  hundred  and  forty. 

III.  Provided  always,  and  be  it  enacted,  thst 
this  Act,  or  any  thing  herein  contained,  shall 
not  extend  or  be  construed  to  extend  to  indemnify 
any  person  against  whom  final  juds^ment  shall 
,have  been  given  in  any  action  of  debt,  bill, 
plaint,  or  information,  in  any  of  Her  Majesty's 
courts  of  record,  for  any  penalty  incurred  by 
having  neglected  to  qualify  himself  within  the 
time  limited  by  law. 

I  IV.  Provided  also,  and  be  it  enacted,  that 
nothing  contained  in  this  Act  shall  extend  or  be 
construed  to  extend  to  exempt  any  Justice  of  the 
peace  within  Great  Britain  from  the  penalties  to 
which  he  is  subject,  for  acting  as  such  without 
being  possessed  of  the  qualification  required  by 
the  laws  now  in  force. 

!  V.  And  whereas  the  appointment  of  divers 
clerks  of  the  peace,  town  clerks,  and  other  public 
officers,  and  tiie  admission  of  divers  members  and 
oflicers  of  cities,  corporations,  and  borough  towns 
in  Great  Britain  and  Ireland,  or  the  entries  of 
such  admissions  in  the  court  books,  rolls,  or  re- 
cords of  such  cities,  corporations,  and  boroogh 
towns,  which  by  several  Acts  are  directed  and  re- 
quired to  be  stamped,  may  not  have  been  pro- 
vided, or  the  same  not  stamped,  or  may  have 
been  lost  or  mislaid ;  be  it  enacted,  that  for  the 
relief  of  such  persons  whose  appointments  and 
admissions,  or  the  entries  of  whose  admissions  as 
aforesaid,  may  not  have  been  provided,  or  not 
duly  stamped,  or  where  the  same  have  been  \osX 
or  mislaid,  it  shall  and  may  be  lawful  to  and  for 
such  persons  in  Great  Britain  or  Ireland,  on  or 
before  the  twenty-fith  day  of  March,  one  thou- 
sand «ight  hundred  and  forty,  to  provide  or  cause 
to  be  provided  appointments  and  admissions,  or 
entries  of  admissions,  as  aforesaid,  duly  stamped  ; 
or  in  case  where  such  appointments,  admissions, 
or  entries  of  admissions  as  aforesaid  have  been 
made  or  provided,  but  have  not  been  duly 
stamped,  to  produce  such  appointments,  admis- 
sions, or  entries  of  admissions  as  aforesaid,  to  the 
eommissioners  appointed  to  inspect  and  manage 
the  revenues  of  the  stamp  duties,  to  be  duly 
stamped,  which  such  commissioners  are  herel^ 
authorized  and  empowered  and  required  to 
duly  stamp,  on  payment  of  double  the  amount 
of  the  duties  first  payable  or  to  have  been  paid 
on  such  appointments,  admissions,  or  entries  as 
aforesaid,  without  any  other  fine  or  forfeiture 
thereon ;  uid  in  order  to  denote  tiie  said  duties, 
the  said  commissioners  are  herd)j  authorised  and 
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empowered  to  use  such  stamps  u  shall  have  been  1 1  and  discharged  from  and  against  all  penalties, 
heretofore  provided  to  denote  any  former  duties!' forfeitures,  incapacities,  and  disabilities  in  or  by 


on  stamped  vellum,  parchment,  and  paper,  or  to 
cause  new  stamps  to  be  provided  for  that  purpose, 
and  to  do  all  other  thmgs  necessary  for  putting 
this  act  in  execution,  in  the  like  and  in  as  full 
and  ample  manner  as  they  or  the  major  part  of 
them  are  authorized  to  put  in  execution  any 
former  law  concerning  stamped  vellum,  parch- 
ment, and  paper ;  and  such  persons  so  providmg 
appointments,  admissions,  or  entries  of  admis- 
sions as  aforesaid,  duly  stamped,  or  procuring  the 
same  to  be  duly  stamped  in  manner  aforesaid, 
are  and  shall  he  hereby  confirmed  and  qualified 
to  act  as  clerk  of  the  peace,  town  clerk,  and  other 
public  officer,  or  member  or  members,  officer  or 
officers  of  such  cities^  corporations,  and  borough 
towns  res|)ectively,  to  all  intents  and  purposes, 
and  shall  and  may  hold  and  enjoy  and  execute 
such  offices,  or  any  other  office  or  offices  into 
which  he  or  they  hath  or  have  been  elected,  not< 
withstanding  his  or  their  omission,  or  the  omis- 
sion of  any  of  their  predecessors  in  such  cities, 
corporations,  or  borough  towns  as  aforesaid,  and 
shall  be  indemnified  and  discharged  of  and  from 
all  incapacities,  disabilities,  forfeitures,  penalties, 
and  damages  by  reason  of  any  such  omission  ; 
and  none  of  his  or  their  acts  shall  be  questioned 
or  avoided  by  reason  of  the  same. 

VI.  And  whereas  many  persons  who  may  have 
paid  the  proper  stamp  duties,  either  before  or 
within  six  months  after  the  execution  of  the  con- 
tracts in  writing  entered  into  by  them  to  serve  as 
clerks  to  attomies  or  solicitors,  scriveners  or  nota- 
ries public,  in  Great  Britain,  have  omitted  to 
cause  affidavits  to  be  made,  and  afterwards  to  be 
filed  in  the  proper  office,  of  the  actual  execution 
of  such  contracts,  and  have  also  omitted  to  cause 
such  contracts  and  the  indentures  thereof  to  be 
enrolled  within  the  time  in  which  the  same  ought  | 
to  have  been  done ;  and  many  solicitors,  attor- 
nies,  notaries  public,  and  others  have  omitted  to 
take  out  annual  certificates,  or  to  enter  the  same 
in  the  proper  office;  and  many  infants  and  others 
may  thereby  incur  certain  disabilities :  for  pre- 
venting thereof,  and  lelieving  such  persons,  be  it 
enacted,  that  every  person  who  shall,  either  before 
or  within  six  months  after  the  execution  of  such 
contract  or  indenture,  have  paid  the  proper  stamp 
duty  in  that  behalf,  and  who  at  the  passing  of 
this  Act  shall  have  neglected  or  omitted  to  cause 
any  such  affidavit  or  affidavits  as  aforesaid  to  be 
made  and  filed,  or  such  contract  or  indenture  to 
be  enrolled,  and  who,  on  or  before  the  first  day 
of  Hikry  Term  one  thousand  eight  hundred  and 
forty,  shall  cause  such  contract  or  indenture  to 
be  enrolled  with  the  proper  officer  in  that  behalf, 
and  one  or  more  affidavit  or  affidavits  to  be  made, 
and  afterwards  to  be  filed,  b  such  manner  as  the 
same  ought  to  have  been  made  and  filed  in  due 
time,  shdl  be  and  is  hereby  indemnified,  freed, 


any  Act  or  Acts  mentioned,  and  incurred  or  to 
be  incurred  for  or  by  reason  of  such  neglect  or 
omission ;  and  every  such  affidavit  or  affidavits 
so  to  be  made,  and  which  shall  be  duly  filed  on 
or  before  the  first  day  of  Hilary  Term  one  thou- 
sand eight  hundred  and  forty,  shall  be  as  effectual 
to  all  intents  and  purposes  as  if  the  same  had 
been  made  and  filed  within  the  respective  times 
the  same  ought,  by  the  laws  now  in  being  for 
that  purpose,  to  have  been  made  and  filed ;  and 
that  the  respective  officer  or  officers  who  ought 
to  receive,  file,  enter,  or  register  such  contract  or 
indenture,  or  affidavit  or  affidavits,  shall  not  re- 
fuse to  receive,  file,  enter,  or  register  the  same 
by  reason  that  the  attorney,  solicitor,  or  notary 
public  to  whom  such  infant  or  other  person  shall 
have  been  articled  or  have  contracted  to  serve 
shall  have  neglected  to  take  out  his  annual  certi- 
ficate, or  to  register  the  same,  but  such  officer  or 
officers  are  hereby  directed  and  empowered  to 
receive,  file,  enter  or  register  the  same^  notwith- 
standing such  omission  ;  and  that  every  person 
who  shall  have  regularly  served  any  attorney  or 
attornies,  solicitor  or  solicitors,  notary  public  or 
notaries  public,  for  the  term  of  years  required  by 
law,  shall  not  be  prevented  or  disqualified  from 
bemg  admitted  an  attomey,  solicitor,  or  notary 
public,  by  reason  of  any  omission, of  the  person 
or  persons  to  whom  he  served  for  the  same  term, 
or  for  any  part  thereof,  having  so  neglected  to 
take  out  his  annual  certificate,  or  to  register  the 
same,  provided  that  such  person  is  otherwise  en- 
titled to  be  created  and  admitted  to  such  office 
by  the  laws  now  in  force  relating  thereto. 
(  To  be  eontinueiL) 
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in  the  law,  by  legislative  enactments,  and  rules  and 
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-the  Judgments  of  particular  Cases  reviewed  by 
the  Editor — All  the  Questions  put  by  the  Ex- 
ami  ners  of  the  Law  Society  to  Articled 
Clerks —  Lists  of  Candidates  for  Examination, 
and  Clerks  who  have  passed — Rules  and  Orders 
of  the  Law  Society— New  Write  under  1  &  2 
Vict  c.  llOy  s.  20 — All  the  Legislative 
Changes  made  in  the  Laws — Problems  and 
Answers — Business  of  al)  the  Courts — Reviews 
of  New  Books, — and  all  current  matters  of  in- 
terest connected  with  the  Profession. 

Vol.  IL  will  be  published  Nov.  1,  price  \5$ 
cloth  boardi, 

John  Richards  and  Co.  194,  Fleet  Street. 

"  This  is  an  exceedingly  nsefol  pablication ;  it  is  ex- 
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with  great  clearness  and  effect.  The  articles  that  have 
from  time  to  time  appeared  in  its  columns  on  the  Iaw 
<^  Real  Property,  are  evidently  the  production  of  one 
well  and  practically  acquainted  with  that  difficult  and 
complex  brunch  of  legal  knowledge.  Professional 
readers  will  most  assuredly  find  in  the  pages  of  the 
Legal  Guide  many  useful  hmts,  and  much  that  is  valu- 
able for  them  to  know ;  and  we  have  therefore  no 
hesitation  in  strongly  recommending  it  to  their  no- 
tioe.^—^tfrrejy  Standard,  May  4tth,  1839. 

'<  We  conceive  the  Legal  Guide  to  be  well  adapted 
to  keep  the  practitioner  or  the  student  up  to  passing 
event*,  as  well  as  to  inform  him  of  much  that  it  im- 
ports him  to  \MQif,**— Spectator. 

^*  This  is  a  new  weekly  publication  devoted  to  the 
legal  profession,  and  the  matter  it  contains  must  make 
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j  distinguished  from  all  others  bj  its  entire  freedom 
I  from  dust  or  smoke,  its  great  economy  of  fuel, 
and  its  perfect  safety  from  fire.  It  has  been  a 
source  of  great  comfort  in  the  nursery  and  bcd- 
room  of  the  invalid,  affording  an  uniform  tem- 
perature through  the  day  and  night,  with  only 
one  supply,  while  the  most  delicate  test  cannot 
I  detect  any  thing  arising  from  its  use  which  is 
'injurious  to  heidth  —  it  merely  warms  the  air 
without  decomposing  it ;  and,  as  there  is  no  door, 
none  of  the  gases  generated  by  combustibles,  can 
pass  into  the  apartment.  Wherever  wsnnth  is 
required,  this  Stove  is  applicable.  It  is  as  de- 
sirable for  the  drawing-room  as  the  laundry  ;  for 
warming  greenhouses  it  possesses  extraordnary 
claims,  the  very  great  expense  of  building  flues, 
and  afterwards  the  immense  consumption  of  fuel, 
being  avoided .  For  workshops  and  ships'  cabins 
it  is  invaluable ;  it  requires  attention  only  once 
in  twenty-four  hours,  during  which  time  the  cost 
will  not  exceed  twopeuce. — Price,  plain,  £3. ; 
fluted,  £3.  \0s,  Manu&ctnred  by  the  sole 
Proprietors,  RiPPON  and  BirRTO^k*,  Wells-stree^ 
Oxford-street.  Of  whom  may  be  bad  detailed  Cata- 
logues of  the  prices  offenders,  fire-ironsi  wtmsied 
table  cutlery,  superior  nickel  silver,  ^.  *20percent« 
under  any  other  old-established  house,  wliidican  be 
forwarded  for  a  single  postage.  Establidbed  1820. 
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mines, 227 

Answer,  259 

16.  Contracts.  What  contracts  are  void  at 
common  l^w,  as  affecting  public  policy?  243 

Answer,  323 
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